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SUBJECT INDEX 


Avbitration Act (40 of 1340), S. 2 (a) (6)— 
See Evidence Act (1872), S. 20 
-. (Aug) 351A 
mS, 17 — Power of Court to pronounce 
judgment on day of filing of award in 
Court (Aug) 351B 
——-§, 17—Objections to award— Waiver 
— Observations by Court ‘neither party 
has to raise any objection’ — Cannot be 
construed as waiver on part of parties 
(Aug) 351C 
——S.17 — Judgment of Court on award 
— Whether party can file objection to 
award treating judgment as nullity 
(Aug) 351E 
—-=§, 20 —Statement of Arbitrator under 
S, 20 — Would not always amount to 
estoppel under S. 81, Evidence Act: AIR 
1939 Al 176, Not foll. (Aug) 351D 


—~S, 32 (as amended by Specific Relief. 
Act (1963}) and S, 83 — Specific Relief 
Act (1963). Ss, 14 (2) and 48 — Civil P. C. 
(1908), S$. 12 — Decree in terms of arbi. 
tration award — Suit questioning decree 
on ground of fraud — Maintainability 
(July) 312 
——S, 33 — See Ibid, S. 32 (as amended 
by Specific Relief Act (1963) (July) 312 


——5, 34 — Stay of suit — Arbitration 
clause — Enforcement— Waiver of—Test 
— Mere opposing an injunction applica. 
tion will not amount to waiver 

(June), 288 
Bengal, Agra and Assam Civil Courts Aot 
(412 of 1887), S. 25 (2) (as amended by U.P. 
Act 87 of 1972 and 19 of 1973) —See Pro- 
vincial Small Cause Courts Act (9 of 1977) 


Bengal, Agra & Assam Civil Courts Act 
(contd.) 
(as amended by U.P, Act 87 of 1973), 
S. 15 (3) (Mar) 129A 
——S, 25 (2)—See Provincial Small Cause 
Courts Act (9 of 1887), S. 17 (1), Proviso 
(Mar) 129B 


` Civil Procedure Code (5 of 1968), S. 2 (2) 


(as stood Prior to 1976 amendment) ~—See 
Ibid. $. 47 (June) 247A 
——S, 2 (2) — See Hindu Marriage Act 
(1955), S. 28 (June) 255A 


——S, 7 and O, 21, R. 94 — Sale of immo. 
vable property in execution of decree of 
Small Cause Court — Validity — Sale 
Certificate — Value of —Transfer of small 
cause decree to regular side — Presump-. 
tion — Burden of proof . (Sep) 413 


—§, 7 (a) (iii) r/w O., 50, R. 1 — Suit 
for ejactment of tenant — Jurisdiction to 
hear transferred to Small Cause Courts — 
Decree of ejectment obtained Execution 
of — 1975 Mah L J 97, Dissented from 

i (Sep) 423 
~——§, 9 — See alse Provincial Small 
Cause Courts Act (9 of 1887), Sch, II, 
Art, 4 (May) 238B 


~—-§, 9 — Suit for cancellation of, sale 


of agricultural land and house — Juris-. 


diction of Civil Court — Not ousted by 
S. 881 U, P, Act 1 of 1931 (Sep) 421B 


——S,9 — Court lacking inherent juris- 
diction to try a suit — Consent, waiver or 
acquiescence by parties to the suit cannot 
confer it (Oct) 459A 


dhe 
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Civil P, C. (contd.) 
-— S, il — See also 
(1) Ibid S, 47 (June) 247B 
(2) Tenancy Laws — U., P. Terancy 
(Amendment) Act(10 of 1947), S. 27 
- (July) 323 (EB) 
——S, 11 — Constructive res judiceta — 
’. Execution proceedings — Prior objeztion 
dismissed in default — Principle of con. 
structive res judicata does not apply 
(Jan) 1F 
——S. 11 — Res judicata — Applicability 
‘not dependent on correct decision being 
delivered in earlier proceedings 
(June) 247C 
~—-S, 11 — Ex parte decree — Ii and 
when operates as res judicata against a 
person not a party to suit but who a-quir. 
ed title from a party previous to institu. 
tion of suit (Aug) 370C 
— 5. 11 — Suit for partition and vendi. 
tion of accounts — Suit compromised — 
Claim for rendition of accounts given up 
— Subsequent suit for rendition -f ac. 
counts — Held, barred by res judicata 
(Nov] 485B 
~——S, 11 — Res judicata — Decisizn in 
suit for rent — Operation of, 2s res 
judicata l (Nov) 508A 


—Ss. 11 and 110 — Suit for compensa. 

tion claiming Rs. 5,000/. — Trial court 

decreeing Rs, 2,500/. — Plaintiff sv>mit. 

ting to decree —Case remanded on ¢>peal 

— Earlier decree operates as res judicata 

against plaintiff (Nov} 526B 

—S. 11 — Doctrine of res judiczta — 

Applicability— Conditions to be sa-isfied 

i (Decy¥ 555A 

' —S, 11; Explanations IV and VI — Res 
judicata — Applicability (Jam) 30B 

. 12 — See Arbitration Act (10 of 
1940), S. 32 (as amended by Specifiz Re. 
: lief Act (1968)) - (Tul) 812 
——Ss. 19 and 20 — Applicabil”y — 

‘ Stridhana Ornaments retained by husband 
— Suit by wife for their return or com. 

pensation — Section 20 (c) applies and 

not S. 19 - . (May! 234B 

——S, 20 — See also Ibid, S. 19 

l (May’ 234B 

—S. 20 — Suit for maintenance zllow. 

ance and permanent injunction restrain. 

ing husband from performing second 

marriage — Place of suing is place of 

marriage T (May 284A 

——S, 20 — Cause of action — What is— 

Stridhana ornaments retained by husband 

— Suit by wife for their return—Place of 

suing (May? 234C 

—-S,. 20 — Suit on contract— Agreement 

limiting jurisdiction (Oct) 455A 


Civil P. C. (contd.) 

——§, 20 — Suit on contract — Contract 
for supply of goods with German Com. 
pany—Breach of contract by Indian firm 
— Jurisdiction of Indian Courts whether 
excluded by contract — Intention of 
parties (Oct) 455B 
——S, 21 — Court lacking inherent juris. 


diction — Delay in taking objection—No | . 


ground for conferring jurisdiction im- 
pliedly (Oct) 459B 
—— S. 24 — Transfer of suit, appeal or 
other proceeding — Pre.condition Pro. 
ceedings must have beea validly insti. 
tuted in court seeking to transfer 

l (Feb) 106A 
——S, 24 (5) — Retrospectivity — Orders 
lacking validity when they were passed— 
Will not become valid under amending 
provision of S, 24 (5) (Feb) 106B 


` —.S. 47 — See also Hindu Law -— Reli. 


gious Endowment (Jan) LA 


-~— Ss. 47, 2 (2) (as stood prior to 1976 
amendment) — Dismissal of execution 
petition on ground that property in ques- 
tion is not attachable — *eparate suit for 
declaration tbat property is attachable — 
Not maintainable (June) 247A 
— Ss, 47, 11 — Dispute as to execution, 
discharge and satisfaction of decree ~Bar . 
as to regular suit — Principle of res judi. 
cata is not involved (June) 247B 
——S. 60,(1) (m)—‘Expectancy of succes- 
sion’ — Connotation -Liability to pay — 
Unpaid purchase money does not fall 
under. S, 60 (1) (m) and is attachable 
(Oct) 486A, 
——S, 92 - Scope of (Jan) 48B 
——S, 92 — Trust created for public pur- 
pose of religious nature—Test (Jan) 48C 


——S, 96—See also Ibid, S, 100 (Feb) 88A 


Ss. 96, 115, 151—Conversion of revi. 
sion into appeal — Prayer for ~ Revision 
filed within limitation prescribed for ap. 
peal — Prayer after éxpiry of such limi. 
tation — Tenability ` (July) 299 
-—— S, 99 — Applicability — Defect in 
execution spplication such as to make it 
not maintainable in law — S. 99 does not 





apply (Jan) 1G 
—S, 100 — See also 
` (1) Ibid, $. 11 (Nov) 526B 


(2) Hindu Marriage Act (1955), S. 28 
(June) 255A 
(3) T. P. Act (1882), S. 106 (Dec) 549B 
——S, 100, O, 20, R. 4, O. 6, R. 2 — Fiad. 
ing of fact~Interference in second apneal 
(Jan) 30A 
— S. 100— Whether certain facts consti. 
tute negligence — Question is one of law 
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Civil P. C. (contd.) 
— Interference in second appeal is war. 
ranted (Feb) 53A 
‘——S, 100 — - Second appeal -Finding of 
fact based on evidence not assailable in 
second appeal (Feb) 86B 
—__—Ss. 100, 96 — Scope (Feb) 88A 
-——S. 100 — Second appeal—Docu ments 
not of much significance taken into consi. 
deration — Held no ground for interference 
—Judgment cannot be set aside for this 
error alone (Apr) 185B 
_—_—S, 100 -Objection as to appointment 
of Commissioner and reception of his re. 
port — Cannot be taken for the first time 
in second appeal (Apr) 185C 
——S, 100 — Finding on the question of 
tenancy is a finding of fact — Ne inter- 
ference in second appeal (Apr) 185D 
——-5, 100—Finding cf Lower Appellate 
Court —~High Court taking different view 
— No ground for interference 
: (Apr) 185E 
ae Se 100 and 101 — Findings of first 
appellate Court — Binding nature of 
(May) 215A 
-——5, 100 -~ Findings of fact—Bus aececi. 


dent — Whether negligence on part of- 


driver—Mixed question of fact avd law 
(Aug) 356A 
~ S, 100 — Finding of trial Court — 
Interference in second appeal 
(Aug) 356D 
——S, 100 ~Remand in second appeal 
(Aug) 366 
—-Ss. 100 and 101 — Second appeal — 
Finding of fact when not binding 
(Sep) 899B 
-----§, 100 —Construction of document 
(Oct) 446A 
——Ss, 100, 100A and 101—Finding that 
plaintiff was not adapted son — Liable to 
be set aside, if vitiated by errors of law 
(Oct) 472B 
——Ss, 100 and 101—Concurrent findings 


of fact—No interference (Nov) 508B 
——S, 115—See also : 
(3) Ibid, S. 96 (July) 299 


(2) Ibid, O. 14, R. 5 (June) 2603 
(8) Constitation of India, Art, 254 (1) 
(Jan) 46A 
——Ss, 115, 151 — Discretionary order 
under &. 151 — Revision against — Not 
maintainable even if order is wrong more 
so when no jurisdictional error 
(Jan) 158 
eS 115 = Question of fact — Interfer. 
ence ig revision (Jan) 43B 
~~~ §, }15 and ©. 6, R. 17 — Application 
for amendmeat of W. S. after closure of 
plaintifs evidence — Held, no interfer. 
ence in revision (Jan) 46B 


Civil P. z (4908) (contd.) 
— Revision before High Court 
Sion filed more than three months 
after rejection of revision by District- 
Judge—Effect (May) 214A 
—S, 115, Proviso — Application for 
amendment of plaint—Rejection—Revi- 
sion against — Maintainability 

(May) 214B 
——S, 115—Expression “any case which 
has been decided” in S$, 115 — Does not 
include every interlocutory order 

(June) 260A 
——Ss, 115, 151 — Revisional Court hold. 
ing revision as barred by limitation — 
Becomes functus officio — Further obser. 
vations about irregularities committed by 
Lower Court — Not permissible being 
without jurisdiction (Sep) 415 
«S$, 149 and O, 33, R. 7 — Application 
for permission to file suit in forma 
pauperis dismissed—Court granting time 
for payment of court-fees — Can grant 
further extension — Institution of suit 
relates back to date of application for 


such permission (Sep) 402 
——§. 151—See 
(1) Ibid, S. 96 (July) 299 


(2) Ibid, S. 115 (Jan) 15B; (Sep) 415 
——Q. 5, R, 5 —Suit tried as suit in nature 
of small causes — Decree drawn accord- 


. ingly — Non-compliance with O. 5, R. 5 


is mere irregularity not affecting Court’s 
jurisdiction (Mar) 129D 
—O, 6, R, 2—See also Ibid, 5. 100 

(Jan) 30A 
——O, 6, R. 2—Eviction suit —Pieadings 
regarding tenanted accommodation — 
Construction (Mar) 144C 
——QO,6,R.2-—Inference inconsistent 
with pleading —Whether can be drawn— 
Burden of proof in Civil Cases 


(Sep) 399A 
~O, 6, R. To also 
(1) ) Ibid. S, 1 (Jan) 46 
(2) Specific lief Act (1963), S. 16 O 
Expln. tii) (Oct) 463 


-— 0.6, R. 17 — Execution petition — 
Defect in, net merely technical but affect. 
ing its maintainability — Amendment at 
apgelbate stage cannot be allowed when - 
execution would be barred by limitation 
(Jan) 1D 
—«O, 6, R, 17 — Amendment — Suit for 
declaration of title with permanent in. 
junction restraining defendants {rom in- 
terfering with possession — Trial Court 
finding that defendant was in possession 
— Suit dismissed — Amendment of plant 
adding relief of possession can be allowed 
at appellate stage (Feb) 66 


diyil P, C. (contd.) 
=O, 7, R. 6, O. 7, R. 10 (2)—Exemption 
« from law of limitation — Provisions of 


= O.7;R.6 are mandatory — Endorsement 


. Of a Judge while returning plaint can be 
held to be sufficient compliance of O. 7, 
R. 10 (2) z (Mar) 117B 
~O, 7, Rr. 10, 11—Retarn of pleint — 
Discretion of Court— Dismissal of suit— 
Propriety of (Nov? 514B 


0, 7, R. 10 (2)—See Ibid, O. 7, 8. 6 
E (Mar) 117B 
0, 7; R, 11—See Ibid; O. 7, R. 10 
i (Nov) 514B 
=O, 9; R. 13 Proviso (Allahabad High 
Court Amendment)— Defendant refusing 
to accept summons — Failure to follow 
procedure prescribed by O.5, R 17 — 
Mere irregularity — Ex parte cannot be 
‘get aside (Mer) 189 
——0O. 9, R, 18 — Application for setting 
aside ex parte decree—Affidavit need not 
‘be accepted only because it is uncontro. 
verted—Intrinsic worth has to be seen 
(Apr; 195A 
0, 9, R. 18 — Application by an at. 
torney on behalf of a Company and not 
by the Company itself—Maintainatility 
> ; (Apr: 195B 
-=-= O, 14, R, 5 and S. 115 — Framing of 
additional issues— Application for—Order 
xefusing or allowing it—Not revisable 
i : (June. 260B 
=O, 18, R. 17 — Evidence Act (1872), 
S, 165 — Re.examination of witness’ — 
Power of Court (Nov: 515B 
=O, 18, R, 18—See Ibid, O. 41, R. 27 
(Oct 451B 
0O, 20, R, 1—Concessions made 3efore 
Court in respect of certain reliefs—They 
are binding (Jam) 48A 
0O, 20, R. 4—See Ibid, $.-100 i 
. (Jax) 30 
mm, 20, R, 12—Suit for declarat-on of 
title and eviction of defendant — Defen- 
dant repudiating plaintiff’s title — Held, 
plaintiff was entitled to succeed on the 
strength of his title (July) 292D 
———O, 21, R. 16 — Decree obtained’ on 
behalf of idol — Subsequent creation of 
trust—Execution of decree (Jen) 1E 
ue}, 21, R, 86 — See Tenancy Lews — 
U.P. Tenancy (Amendment) Act (10 of 
1947), S. 27 (July) 826 (FB) 
~——-—-O, 21, R. 94—See Ibid, S. 7 (Sep) 418 
0O, 21, Rr, 100 and 101 — Proceedings 
arising out of objection under O. 21, 
R, 100—Jurisdiction of Court is confined 
to inquiry vis-a-vis the objection 
(Jan) 43A 
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Civil P. C. (contd.) = hfe 
——O, 21, R, 101—See Ibid, O. 21, R. 100 

(Jap) 43A. 
— O. 22, Rr. I and 8 — Suit by lessee to 
restrain defendant licensee from inter. 


. fering with plaintiff's construction on 


disputed land — Suit decreed — Death of 
defendant pending second appeal by him 
— Appeal does not abate ` (Aug) 370B 
——O, 22, R. 3—See also Ibid, O. 22, R. 1 
(Aug) 870B 
—-O, 22, R. 3 — Death of appellant dur. 
ing pendency of second appeal—Applica. 
tion for substitution of heirs and abate. 
ment— Delay of two days condanation 
(Aug) 870A 
——O, 22, R. 5—See Houses and Rents — 
U, P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (1972), 
S. 89 (Feb) 82 
~O. 22, R, 10—Scope—Death of appel. 
lant during pendency of appeal — Son 
brought on record— Another person with 
whom deceased entered into agreement 
for financing of litigation, if could be 


impleaded (Jan) 154- 
——O. 30, R, 1—Suit against firm—Form 
of plaint - (Mar) 1238 


..—O,-31, R. 1— See Hindu Law — Reli. 
gious Endowment (Jan) 14 
—O, 32, Rr. 3, 15 — "Snall appoint a 
proper person to be guardian for the suit” 
— Duty of Court (Dec) 551 
—O, 32, R. 15—See Ibid, O. 32, R. 3 
(Dec) 551 
——0O, 33, R, 7—See also Ibid, S. 149 i 
(Sep) 402 
——O, 33, R. 7 — Date of institution of 
pauper suit is the date on which the ap- 
plication to sue in forma pauperis is 
allowed : (June) 264B 
——O, 39, R. 1—See Ibid, O. 40, R.1 -` 
rare (Apr) 189B 
——O. 39, R, 2—See Ibid, O. 40, R, 1 
; i (Apr) 189B 
«0O, 39, R. 4, Third Proviso (as intro. 
duced by U, P, Civil Laws (Reforms and 
Amendment) Act, (1976)— Validity—Not 
inconsistent with Central Civil P. C. 
(Amendment) Act, (1976) (Jan) 11 
——O, 40, R, 1—Mutawalli of Wakf. pro. 
perty appointed Receiver — Functions of 
Mutawalli merge in him = (Feb) 78 
——O, 40, R. 1L— Appointment of Receiver 
— Relevant considerations (Apr) 189A 
——O, 40, R. 1 and O. 89, .Rr. 1 and 2— 
Issuance of temporary injunction— Right 
to get receiver appointed not affected 
f (Apr) 189B 
——O,. 40, R, 1—Powers of Receiver ; 
~~ (Apr) 189C 
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Civil P, 0. (contd) 

—-oO, 41, R. 19—Dismissal of appeal for 
default — No knowledge to counsel about 
date fixed — Dismissal of restoration ap. 
plication held was not proper (Dec) 559 


—O, 41, R. 27 — Power of ‘appellate 
Court to inspect property—Scope— Find- 
ing of appellate Court based on. impres. 
sions gathered at local inspection held 
vitiated (Oct) 451A 
—-O. 41, R, 27 & O. 18, R. 18 — Power 
of appellate Court to inspect property — 
Duty to record reasons _ (Oct) 451B 
—O. 41, R. 27— Additional evidence — 
Appellate Court making local inspection 
- of property and dismissing suit on basis 
of its own observations—Held, not proper 

. (Oct) 479 
—- 0,41, R.83 — Power of appellate 
Court to take cognizance of subsequent 
events — Extent of (Aug) 370D 
—O, 41, R. 4— Applicability — Held on 
facts that the provisions of O. 41, R. 4 did 
not apply (Feb) 100 


— O, 41, R. 20 — See Tenancy Laws —- 


U. P, Consolidation of Holdings Act 

. (1954), S. 48 (lun) 243A 

— 0O, 44, R, 1 — Application by partner 

on behalt of firm to file appeal as pauper 
— Assets of firm could not be ignored 

(July) 298 

——O, 47, R, 1 — "Error apparent on the 


face of the record” (Jun) 270 
—0O, 50, R; 1—See 
(1) Ibid, S. 7 (a) (iii) (Sep) 428 


(2) Provincial Small Cause Courts Act 
(9 of 1887), S. 17 (1), Proviso 

(Mar) 129E 

——First Sch., Appendix A, Form 47 — 
See Specific Relief Act (1963), S. 16 (c), 
Expln, (ii) 
` Civil Procedure Code (Amendment) Act 
(464 of 1978), S. 97 (1)—See Constitution 
of India, Art. 254 (1) (Jan) 45A 


Companies Act (1 of 1956), S. 46 — See 
Stamp Duty—Stamp Act (2 of 1899), S. 2 
(17) (Oct) 448 (SB) 


Constitution of India, Art. 18 — See U. P. 
Excise Act (4 of 1910), S. 37-A 
(Sep) 886D (FB) 
—Art. 18 (2) — See Land Acquisition 
Act (1894), S; 17 (1) (as amended by U. P. 
Act (1966)) (Jun) 273C 
——~Art. 14—See also 
(1) Uttar Pradesh Excise Act (4 of 1910), 
i S. 4 (Nov) 490G, H 
(2) U. P. Excise Act (4 of 1910), S. 37-A 
(Sep) 386G (FB) 


(Oct) 463. 


Constitution of India (contd j 
—— Art. 14—State Government enforcing: 


. total prohibition at seleeted places im the 


State ~ Whether hostile discrimination 
(Sep) 388E PB} 


— Art. 14—State Government exiareing 


- total prohibition — Exemption in tavonr 


of member of Defence Service — No dis.. 
crimination (Sep) 386 1 FB) 
——Art, 14—Law enforcing prohibition. 
—Validity — Total prohibition of con. 
sumption of Tari while country liguor- 
and foreign liquor prohibited in selected? 
areas— No discri mination (Sep) 8863 (£B) 


~— Art. 19 (1) (f)—See also Land Aegni-. 
sition Act (1894), S. 17 (1) (as amended: 
by U. P. Act (1 of 1986)}) (Jeny 273A. 


—— Art, 19 (1) (f) and (5) — Right of pre: 
emption — Whether void as imposing am 
unreasonable restriction (Der) 539B- 


—— Art, 19 (1) (g)—See also 
(1) Land Acquisition Act (1894}, $. 87 
(1) (as amended by U.P, Act £1968)} 
(Jun) 278C: 
(2) Uttar Pradesh Excise Act (4 of 1980), 
8.4 {Nov} 480G 
—— Art. 19 (1) (g)— Trade in intoxicants: 
or drugs—No person entitled to carxy 
(Sep) 886A (FBP 
——Arts, 25 and 81 — Art, 25 is subject tœ 
Art. 31 — Acquisition of land used as- 
mosque or grave—No violation of Art. 25 
i (Jen) 280C: 
— Art, 26 — Four types of rights dealt 
by Article — Freedom guaranteed under- 
article does not make property immune: 
from acquisition (Jon) 200D 
—— Art. 26 (a) — Word ‘institution’ in. - 
Cl, (a) — Meaning of — Grave yard or a 
mosque is not an institution within 
C]. (a) (Jun) 280E. 
— Arts, 26 (a) and 81 (2) — No ees Mict: 


between Art. 31 (2) and Art. 26 (a)—WU. P. 


Nagar Mahapalika Adhiniyam (2 of 1959), 
S. 1—Act not unconstitutional 
a rum) 280° 


(F 
——Art, 831—See Ibid, Art. 25 (Jes) 280C: 
»— Art, 31 (2)—See Ibid, Art, 26 (a) . 
(Jen) 2830F 
——Art, 31A—See Land Acquisition Act 
(1894), S. 17 (1) (as amended by U. P. Act 
1966) (Jun) 273G 
— Art, 31-C—See U, P, Excise Act {4 of 
1910), S. 37-A (Sep) 386D (FEF 
—Àrt, 47—See . 
(1) Uttar Pradesh Excise Act {4 oF 
1910), S, 4 (Now) 490C: 
(2) U, P. Excise Act (4 of 1930), $, 87A 
(Sep) 886C (FBS 
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Constitution of India (contd,) 
—— Art, 226 — See also Stamp. Daty— 
U, P, Stamp Rules (1942), R. 154 
(Apr) 171 
~——Art, 226 — U. P. Urban Buildings 
(Regulation of Letting, Rent and Evic. 
tion) Act (18 of 1972), Ss, 16, 14, 18— 
Appellate order declaring vacancy — of 
house ~— Writ petition against—Maictain. 
ability (Jan) 36A 
—— Art, 226 — Nature of jurisdiction of 
High Court — Error apparent on fece of 
record— What is (Jan) 36B 
~—Art, 226 — U., P. Excise Act (4 of 
1910), Ss. 29, 81 -- Condition in licence 
prescribing minimum liquor to be lifted 
every moath by licensee and in cese of 
default, to pay excise duty on undifted 
quantity, as compensation — Held condi- 
tion was invalid and unenforceable 
(Jen) 41 
—— Art, 228 — Against whom writs can 
issue ~- Committee of Management of an 
aided Educational Institution — Not a 
Statutory - Body — Nevertheless -a writ of 
quo warranto and Mandamus could be 
issued ` (Febi 93A 
—— Art. 226— Mandamus — Person seek- 
ing writ must have judicially enlorce. 
able as well as legally protected right 
(Feb 93D 
-——Art, 226 — Discretionary matters — 
Lower Court condoning delay — Inter. 
ference ` (May) 288A 
——Art, 226 - Writ jurisdiction—D/scre. 
tionary — Fact that order passed is ille. 
gal and the party bas right to get it 
quashed is no ground to set it aside in 
all cases (Jun) 241D 
—Art, 226—Writ jurisdiction—Nature 
of — High Court cannot act as Court of 
appeal while hearing writ petition 
(Jun) 248C 
—— Art, 226 — U., P, Imposition of Ceil- 
ing on Land Holdings Act (1 of 1961), 
Ss, 12, 183—Order under—Interferen2e 
(Jun) 258A 
Art, 226 — Scope— Declaratory relief, 
if can be granted . (Sep) 386E (FB) 
——— Art, 226 — Manifest error of lew- — 
Interference under writ jurisdiction 


(Sep) 480B 
-——Art, 226 — Conflicting testimoay —. 
Duty of Court (Nov) 5 528A 


-— Art, 226— Affidavit by party — Form 
of (Nov) 528B 
—— Art. 226 — Interference on ground of 
formal imperfection in the order passed 
by lower authority (Nov) 528C 


. ~———-Art, 227 (as amended by Constit ition 


{42nd Amendment) Act (1976) — Saper- 
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Constitution of India (contd,) 
visory jurisdiction — Object — Orders 
which can be passed (Jan) 27C (8B): 
~ Art, 245—See 
(1) Uttar Pradesh Excise Act (4 of 
1910), S, 4 (1) (Nov) 4901 
(2) U. P. Act (4 of 1910), S. 37.4 
(Sep) 886F (FB): 
= Art, 254 (1) and Proviso to sub-. 
art. (2) — Amendment made in S. 115, 
C. P. C. by U. P. Civil Laws (Amend... 
ment: Act (1978) — No longer holds the. 
field after S, 115 C, P, C, being amended: 


by C. P. C. (Amendment) Act (1976) 


(Jan) 46A 
——Art. 254 (2)—See 

(1) U. P. Civil Laws Amendment Act 
(37 of 1972), S, 9 (Dec 542B. 

(2) Uttar Pradesh Excise Act (4 of 
1910), S. 4 (Nov) 490A 

—— Art, 800—Tort by State Government 
servants during non.governmeptal acti.. 
vity - Liability of State (Oct) 439: 


——Art, 801—See - 
(1) Uttar eis Excise Act (4 of 
1910), S. 4 (Nov` 490D: 
(2) U. P. Excise Act (4 cf 1910). S 374 
‘Sep) 386 (EB) 
——Art. 304 (b) — See U. P. Excise Act 
(4 of 1910), S. 87A (Sep) 38t B (EB) 


——Sch. 7, List I, Entry 51 ~- See Uttar 
Pradesh Excise Act (4 of 1910), S, 4 
(Nov) 490A. 
——Sch, VII, List I, Entry 84—See U. P.. 
Excise Act (4 of 1910), S. 37A 
. (Sep) 386C (FB). 
——Sch, VII, List II, Entry 6 — See U. P.. 
Excise Act (4 of 1910), S. 37A 
(Sep) 886C Ta 
——Sch. 7, List II, aty 8 — see U. P. 
Excise Act (4 ož 1910), S . 24B 
(Dec) 529B- 
——Sch. 7, List III Entry 19—See 
(1) Uttar Pradesh Excise Act (4 of 
1910), S. 4 (Nov) 490A 
(2) U. P. Excise Act (4 of 1910), S, 37A. 
(Sep) 386C (FB). 


Contract Act (9 of 1872), S. 19 — Scope— 
Fraud practised with respect to contents. 
—Document-is voidable and not void 
(Jun) 266 
——S. 23-- Contract of tenancy in respect 
of house governed by U. P. Rent and 
Eviction Act (& of 1847) — Not void or 
illegal on ground of absence of any allot. 
ment order (Mar) 144A 
——S, 55—Ti me whether essence of con. 
tract—Contract or sale of land 
‘ (Oct) 4468 
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Oontract Act (contd.) i 
S. 65 — Town Area Committee im- 
posing tax and auctioning right to realise 
it — Imposition and mode for collection 
of tax found to be invalid — Duty of 
contractor to refund tax realised 
' (Feb) 108 


Court-fees Act (7 of 1870) 
. See under Court-fees and Suits Valu. 
ations. i ; 


` COURT.FEES AND SUITS 
VALUATIONS 

—Court.fees Act (7 of 1870), S. 7 (iv) (b) 
{U. P.j—Suit for accounts against firm by 
partner—Valuation of relief (Jan) 21B 
——S,. 12 — Valuation of suit — Decision 
of Court—Revision—Maintainability 

: (Jan) 21A 


Divorce Act (% of 4889), S, 10 — Petition 
for dissolution of marriage — Grounds — 
Cruelty of a special kind coupled with 
adultery would furnish a ground 
(jan) 27B (SB) 
—S.17 (as amended by U. P. Act 30 of 
4957)— Petition for confirmation under— 
Decree for dissolution of marriage passed 
ander S.10—Confirmation by High Court, 
mot required (Jan) 27A (85) 


Drugs and Cosmetics Act {23 of 1920), 
S. 3 (b) See U, P, Excise Act (4 of 1910), 
5.4 (Nov) 490A 


Easements Act (5 of 1882), S. 7 — See 
Mahommedan Law 589A 


EDUCATION 
—Uttar Pradash High School and Inter- 


mediate Collegas (Payment of Salaries of . 


Taashers and other Employees) Act (24 of 
4974) S.2 (b) — See Education — U. P. 
Intermediate Education Act (1921), S. 7(4) 
(Oct) 475 
‘— +S, 10-— See Education — U, P, Inter. 
mediate Education Act (1921), S. 7 (4) 
(Oct) 475 


— Uttar Pradesh Intermediate Education 
Aot (2 of 1921), S. 7 (4), U. P. High 
School and Intermediate Colleges (Pay- 
ment of Salaries of Teachers and other 
Employees) Act (24 of 1971), S. 10, 2(b)— 
Recognition of Junior High School as 
High School—Effect (Oct) 475 
-—S, 16.A — See also Constitution of 
India, Art. 226 o’ (Feb) 93A 
.—S. 16.A — Non-compliance with the 
- provision—Effect 
——S, 16-D — See also Constitution of 
‘India, Art, 226 ' (Feb) 93D 


(Feb) 93B. 


Education U. P, Intermediate Education 
Act (contd.) ) 
——-Ss, 16.D—Scheme of Administratio 
not submitted within prescribed time — 
Effect (Feb) 98C 


Election Symbol (Reservation and Allot- 
ment) Order (41988), Para, 18 — Special or 
general Order of Election Commission — 
See Representation of the People Conduct 
of Election Rules (1961), R, 10 (4) 

(Apr) 201A 


Kimployees’ Provident Funds and Miscel- 
lanacus Provisions Act (84 of 4952}, 
S. 14B — See Income.tax Act (48 of 1961), 
S. 87 (1) (Sep) 405B (£B) 


Evidence Act (1 of 1872), S. 18—Pleadings 
in different suits not inter partes—Plead- 
ings are admissible in evidence 
: (Jul) 2928 
=S, 20 — Third person expressly em- 
powered by parties to make his own 
enquiries. in the dispute and then make 
his statement—~S, 20 not applicable 
(Aug) 851A 
——S, 31 — See Arbitration Act (1940), 
S. 20 (Aug) 351D 
=S, 35 — Extracts from public docu. 
ments are admissible (Jul) 292C 
——S. 35 — School leaving certificate — 
Evidentiary value . (Oct) 472C 
——S. 43 — Suit for declaration that the 
plaintiff was not married to defendant — 
Report of Govt. handwriting expert in 
criminal case arising out of complaint 
by plaintiff's father for alleged forgery of 
certificate under S, 13, Special Marriage 
Act— Held that the report could be used 
as evidence (Nov) 515A 
=S, 45—Handwriting expert — Nature 
of evidence (Nov) 515D 
mm9, 52 — Evidence of ex-convict — 
Rejection—Validity (May) 215B 
—Ss, 58 and 100.101—Tenant accepting 
receipt of notice determining his tenancy 
~- Notice challenged as bad in law — 
Burden of proof (Mar) 1448 
——S.74—-Mere fact that the documents 
are forthcoming from a Government 
departmant and bear its seal will not 
dispense with the necessity of formally 
proving those documents 


——Ss. 91 and 92 — Sections do not pre. 
clude a party from giving evidence to 
show that the written agreement executed 
was never intended to operate as an 
agreement p (Mar) 123A 
=S, 92 — See also Ibid, S, 91 
(Mar) 123A 


N 


(Apr) 1854 - 


es 


a 
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Sividence Act (contd.) 
92, Second Proviso — Document 
silent as to interest — Document held to 
*be mere acknowledgment—Oral evidence 
as to interest should be allowed 
f (Jul) 314C 

——Ss, 101.104 and 114—Plea of adyerse 
spossession — Burden of proof 

(Dec) 555D 
—— S. 114 — See Ibid, S. 101.104 

(Dec) 555D 
<S, 114, Ulus. (e)—Regularity of oficial 
-acts—See Civil P, C, (5 of 1908), S. 7 


(Sep) 418 
——S. 165— See Civil P, C. (1908), O. 18, 
RIO O (Nov) 515B 


Fatal Accidents Act (13 of 18585), S. 7A — 
‘See Motor Vehicles Act (4 of (1939, S. 3 
Í (July) 306B 


Goods Tariff General Rules, R115 —Ecope 
— Railway administration, if entitled to 
walter basis of charges (Nov 518 
Hindu Law — Adoption—See Civil P, C. 
(1908), S. 100 (Oct) 472B 
—=— Adoption deed— Execution—Pro0f— 
Burden of proof (Oct) 472A 
—— Joint family property —Applicability 
of principles to U.P. Zamindari Abolition 
and Land Reforms Act (1 of 1951) 

(Mar) 157 
~—— Partition — Evidence of (Mar) 119 
——Religious Eadowment — Idol — Suit 
‘py or on behalf of idol — Persons >ther 
‘than shebait if can sue (Jaa) 1A 


Hindu Marriage Act (25 of 1955),Ss. 10 
and 13 —Act of cruelty—Husband alleging 


` anchastity to wife—Wife alleging adulter. 


ous relation of husband — Wife’s allega. 
tion if amounts to act of cruelty 

(June) 255B 
——S. 10—<Act of cruelty—Wife alleging 
that: her husband administered the poison 
— Held that the wife's allegation dic not 


constitute an act of cruelty (June) 255C 
“S, 13 — See i 
(1) Ibid, S. 10 (June) 2558 


(2) Ibid, S. 28 (June) 255A 
(8) Hindu Law~—Adoption deed 
(Oct) 471A 
——S,19— “Last resided together’ — 
Meaning of —There must be intention on 
part of parties to reside together (Jas) 18 
——Ss, 28 and 18 — Proceedings vnder 
S. 18—Appellate.order of District Jucge— 
Second appeal to High Court against 
appellate order is maintainable 
(June) 255A 
——S. 28 (as substituted by Act €8 of 
1976) — Sub.section (4)—Applicability— 
Second appeal — Limitation (June) 279 


R. 1978 Allahabad il. 


Hindu Minority and Guardianship Act (38 
of 1986), S. 8 (2)— Power of natural Guar. 
dian — Coparcenery property — No per. 
mission of Court is necessary to alienate 
minor's interest (May) 221 


HOUSES AND RENTS 


—Uttae Pradesh (Temporary) Control of 
Rent and Eviction Act {3 of 1847), S. 3 — .. 
See. also T. P. Act (1882), S. 109 (Apr) 178 
——S, 3 — Suit for eviction on ground of 
denial of landlord’s title ~Denial of title 
must precede institution of suit, AIR 1951 
Assam 70; AIR 1970 Punj 51) and AIR 
1971 Punj 434, Dissented from (Aug) 376B 


-—»§, 8 (1) (a) — Issuance of cheque — 
Whether a valid tender of rent (Mar) 1449 


——S. 3 (1) (a) — Payment of rent by 
cheque — Relevant date of payment 
(Mar) 144F 
——S,. 7.D — Non.supply of electric cur. 
rent to tenant b7 landlord — Abatement 
of rent, if permissible (Mar) 144E 


—Uttay Pradesh Urban Buildings (Regula. 
tien of Letting, Rent and Eviction) Ast (43 
of 1972), S. 2 (1) (d) — Exemption under, 
from operation cf Act—When applicable 


5 (Nov) 507 
——S, 14 — See Constitution of India, 
Art, 226 (Jan) 36A 
——5, 16 — See Constitution of India, 
Art. 226 (Jan) 36A 
——S,18 — See Constitution of India, 
Art, 226 (Jan) 86A 
——S. 21 — See Land Acquisition Act 
(1894), S. 16 (Apr) 194 


——S, 23.A — Suit for eviction — Hald, 
that in the facts of the case defendant was 
not entitled to the benefit of newly added 
S. 29.A (Aug) 876C 


——§, 89 — Suit for eviction filed in 
1966 — Death of landlord in 1970 — LR's 
brought on record on 11.5.1973 —Deposit 
of rent in Court till 14.4-1973 — Tenant, 
if entitled to benefit of S. 39 (Feb) 82 


Income.tax Act (43 of 1984). S. 37 (1) 
— Interest paid under S, 8 (8) of U, P. 
Sugarcane Purchase Tax Act on arrears 
of cane purchase tax — Not deductible 
expense, 1975 Tax LR 1036 (All), Over- 
ruled : (Sep) 405A (FB) 
——S. 37 (1) — Payment of damages for 
delay in paying contribution to provident 
fund — Not a deductible expense 

(Sep) 405B (£B) 
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Income.tax Act (4961) (contd,) i 

—Ss. 139 (1), (2), (4) and 271 (1) (a) — 
Voluntary return filed under Sub.s. (4) of 
S. 189 — Liable to penalty under $. 271 
(1) (a) (Dec) 535 (FB) 
——5Ss, 184.185 — Partnership deed — 
Minors taken as full.fledged partners — 
No one signing deed on behalf of minors 
— Registration refused (Sep) 397 (EB) 


——-5S, 185 — See Ibid, S; 184 
p) 397 (FB) 


(Se 
——S. 271 (1) (a) — See Ibid, S. 139 (1) 
(2) (4) (Dec) 535 (FB) 


Injunction — Perpetual injunction — See 
Specific Relief Act (1963), S. 38. 
Interpratation of Statute — Flexible in. 
terpretation — Law though rigid hes to 
be interpreted in a flexible manner 
(June) 248B 
Land Acquisition Act (4 of 1894), Ss. 3 and 
6 — Act cannot be interpreted in such 
manner as to exclude land covered by 
mosque or grave from acquisition 


(June) 280A 
w—~§, § — See Ibid, S. 3 (june) 280A 


——~S§, 16 — U. P. Urban Buildings (Regu- 
lation of Letting, Rent and Eviction) Act 
(18 of 1972) S. 21 — Power of Collector 
to take possession of acquired property— 
Exercise of (Apr) 194 


— 5S. 17 — Existence of urgency—Land 
required by Government for constructing 
godowns for foodgrains — Dispensation 
of S. 5A, held, proper (Apr) 181B 


——S. 17 — Exercise of powers under — 
Urgency due to natural forces beyond 
buman contro] not-a pre.condition to 
dispense with enquiry under S. 5.A 

(Apr) 181C 
——S, 17 (i) (as amended by U. P. Act 1 
of 1966) — Acquisition of land — Not 
violative of Art. 19 (1) (£) of Constitution 


(June) 278A ` 


——Ss, 17 (1),-17A (as amended by U. P, 
Act 1 of (1966) — Not ultra vires Ss. 17 
(1), 17 (1-A) of principal Land Acquisition 
Act (June) £73B 


——Ss, 17 (1), 17A (as amended by U.P. 
Act] of 1986) — Not violative of Arts, 18 
(2), 31.A and 19 (1) (g) of Constitution 
(June) 278C 
——5§, 17 (4) — Existence and extent of 
urgency — Matter of subjective satisfac. 
tion of the Government— Interference by 
Court (Apr) 181A 
——S.17A (as amended by U. P, Act 1 of 
1966)—See Ibid, S. 17 (1) (as amended by 
U, P, Act (1 of 1966)) (June) 278B, C 


Land Records Manual, Para, A-72 — Sajhé 
cultivation — What amounts to 

(June) 241E 
Limitation Act (9 of 1908), Art. 89 — See 
Ibid Art. 116 (Nov) 485C 
——Arts, 109 and 120 — Suit for damages 
for unlawful use and: occupation filed on 
26.5-1965—Art, 120 and not Art. 109 held 


applicable . (Sep) 423 
——Art, 111 — See Ibid, Art, 132 
(Oct) 486B: 


——Arts. 116, 89 — Applicability — Suit 
for rendition of accounts on the basis of 


Mukhtarnama (Nov) 485C. 
——Art, 120 — See Ibid, Art, 109 
(Sep) 428: 


—— Arts, 182 and 111—Unpaid purchase: 
money left as “Amanat” is a charge on 
property — Art. 182 and not Art. 111 
governs suit to recover (Oct) 436B- 
——Arts, 142 and 144—Respective appli. 
cability —Suit for possession on basis of 
title on allegation of tenancy— Limitation 

(Nov) 508C > 
Limitation Act (38 of 1983), S. 5 —See also 
Civil P, C. (5 of 1908), O. 22, R. 8 

(Aug) 370A. 
~——Ss. 5 and 14—Appeal filed in District 
Court though proper forum was High 
Court — No case made out ‘either that 
mistake was on account of wrong advice 
of counsel — Benefit of S. 14 read with S. 5 
could not be given (June) 250: 
——S, 14—See also Ibid, $.5 (June) 250 
-—S. 14 — Time spent in prosecuting 
other proceeding in good faith — Exclusion 
of-—Necessary conditions (Mar) LL7A | 
——S, 14 (1) — Court not in a position to 
decree the suit as framed—Party permit- 
ted to withdraw and file fresh suit — 
Entitled to benefit under S. 14 (1) 

(Sep) 430A 
——S, 30 (a) — See Limitation Act (9 of 
1908), Art. 109 : (Sep) 428 
——Art. 51 — See Limitation Act 19 of 
1908), Art, 109 (Sep) 423 
——Arts, 64.65 — Adverse possession — 
Burden is on the party who makes a plea 
of adverse possession (June) 241F 
—— Art. 65—Suit for possession on basis 
of title—Plea of adverse possession 

(Dec) 555B 
———Art, 65 — Explanation (b) — Suit by 
reversioner to recover possession — Start- 
ing poiut of limitation (Dee) 555C 
—— Art, 118 — See Limitation Act (9 of 
1908), Art. 109 (Sep) 423 
—— Art, 118 — See Hindu Marriage Act 
(25 of 1955), S, 28 (as amended by Act 
68 of 1976) ) (June) 279 


À; 


4- 


rf 


O. 22, R. 3 , 


_ of India, Art. 26 (a)- 
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Limitation Aot (1963) (contd.) 

— Art, 120—See Civil P, C., (5.o0f 1908), 
(Aug) 370A 
Mahommedan Law —' Expression ‘“Skafi-i- 
halit” — Denotes those who share in 
appendages of property (Dec) 589A 
——Pre.emption -— See Constitution of 
India, Art, 19 (1) (£) and (5) (Dec) 589B 


Medicinal and Toilet Preparation (Cxcise 
Duties) Act (46 of 1955), Pre, — See U. P. 
Excise Act (4 of 1910), S. 4 (Nov) 490A 
——5, 2 (g) — See U. P. Ta Act {4 of 
1910), S. 4 (Nov) 490A 
“Motor Vehicles Act a of 1939), S. 3 — 
‘Driving motor.cycle on public road with- 
out licence is contravention of §, 3 

(July) 308B 
——§, 68 — U, P. Motor Vehicles Rules 


(1940), R. 51.H (8) — Validity ~ Imposi- 


tion of condition about payment of pas- 
senger tax — Not invalid (May) 229 
——Ss. 68C and 68D — Draft scheme ap- 
proved and published—Draft defective— 
Draft set aside by High Court — U. P. 
Motor Vehicles (Special Provisions Act 
passed thereafter —Effect of 
——S, 68D—See Ibid, S. 68C (Feb) 68 
——S.95 — Accident — Policy of insu. 
Tance — Clause in policy that the driver 
‘of motor.cycle “holds a licence cr has 
held and is not disqualified from hclding 
-such licence’—Effect of clause July 306C 
~S, 110A — Motor accident—Acecident 
due to defect in mechanism — Preof — 
Burden of proof (Aug) 856B 
~S, 110A — Motor accident— Damages 
— Special and General damages —Qnanti. 
fication 
~S, 110B—Compensation—Asses: ment 
— Life expectancy of deceased — Deter. 
mination (Feb) 111 
——S, 110B—Accident—Rash and xegli- 
gent driving òf motor-cycle (July) 306A 
S, 110B — Award of compensat:on — 
Principles (July) 306D 
——§, 110B — Award of compensation — 
Factors to be taken into consideration 

(Sep) 417C 

——S, 110C — Claims Tribunal — Pro. 
cedure — Evidence of witness before 
“Tribunal and previous contradictory state- 
ment (Sep) 417B 
——S. 110F —Suit instituted prior tc. con. 
stitution of Tribunal — Jurisdiction of 
Civil Court in such cases would not be 
‘dDarred . (June) 264A 
MUNICIPALITIES ` 
—Uttar Pradesh Nagar Mahapalika Adhi. 
niyam (2 of 1959), S. 1—See. Constitution 
(June) 280F 


(Feb) 68 


(Aug) 356C . 


Muslim Waqfs Act (U. P. Act 16 of 1980), 
S. 57A — U. P. Muslim Wagfs (Recovery 
of Waqt Property) Rules (1972), R. 9 (2)— 
Wagt Property in unauthorised occupation 
— Recovery of — Enquiry — Personal 
hearing. — Requirement of (June) 271 
——S. 67 — Land included in Wak£ pro. 
perty can be acquired by State 
(June) 280G 
far pease Instruments Act (26 of 1881) 
S. 4 — Promissory note — Essentials of — 
Express undertaking to pay (July) 314B 


Notaries Act (53 of 1952), Ss. 3 and 5 — 
Appointment of additiona? Notaries — State - 
Govt. Circular directing District Judge to 
make recommendations for appointment 
on principle that average income of No- 
tary should not be less than Rs, 300/. p.m. 
—Circular is valid : (Apr) 176A 
=S, 5 — See Ibid, S. 3 (Apr) 176A 


Notaries Rules (1956), Rr. 6 and 7—Appli. ` 
cations by candidates for appointment as 
Notaries — Objections invited—Objector 
cannot inspect memorials made. by appli- 


cants (Apr) 176B 
—R. 7—See 
(1) Ibid, R. 6 (Apr) 176B 


(2) Notaries Act (1952), S. 3 (Apr) 176A 
——R, 8—See Notaries Act (1952), §. 3 


(Apr) 176A 
PANCHAYATS ` 


—Uttar Pradesh Kshettra Samitis and 
Zilla Parishad Adhiniyam (33 of 1964), 
S. 257 (1) and sub.cl. (8), Proviso — Suit 
for injunction restraining Zilla Parishad 
from recovering property tax — Exemp- 
tion under Proviso—To whom available 

(Sep) 425 


Partnership Aot (9 of 1982), 5. 4—See. In- 
come-tax Act (48 of 1961), S, 184 

(Sep) 397 (EB) 
——5, 30 — See Income-tax Act (43 of 
1961). S. 184 (Sep) 397 (8B) 
Perpetual injunstion—See Specific Relief 
Act (1963), S, 38 (Oct) 489 


Precedents — See Tenancy Laws — U, P. 


` Tenancy Camenemeny Act (10 of 1947), 


S, 27 _(Jul) 823 (EB) 


Pre.emption — See Constitution of India, 
Art, 19 (1) (£) (Dec) 589B 


Provincial Insolvensy Act (6 of 1320), S. 9 
(a) read with S. 47 —'" Debt owing by the 
debtor to the creditor” in S, 9 (a) — What 
is : (Oct) 434A 
-——S, 9 (a)—Debt owing — Dower whe. 
ther debt within the section (Oct) 434B 
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Provincial Insolvency Act (contd.) 

——-S. 47—See Ibid. S. 9 (a) (Oct) 434A 
Provincial Small Cause Courts Act (9 of 
4887), S. 15 (3), Proviso and Sch. II, Art. 4 


—Bengal Agra and Assam Civil Courts- 


» Act (1887), S. 25 (2) — Suit by lessor to 
evict lessee from building — District 
Judge invested with jurisdiction to try 
suit—Effect (Mar) 129A 


comme Ss. 17 (1), Proviso and 82 — Bengal, 
Agra and Assam Civil Courts Act (1887), 
S. 25 (2) — Court invested with jurisdic. 
tion to try suits under S, 25 (2)—S, 17 (1), 
Proviso applies (Mar) 129B 


~~~ Ss, 17 (1), Proviso and 32 — Bengal, 


_Agra and Assam Civil Courts Act (1887), 
S. 25 (2) — Court specially empowered to 
try suits—Plaint—Contents of 

(Mar) 129C 
——Ss, 17 (1}, Proviso and 27 — Ex parte 
decree—Application to set aside rejected 
—No appeal lies (Mar) 129E 
~———~5, 28 — Jurisdiction of small causes 
Court to determine question of: title to 
immoveable property—Not taken away 
(Oct) 470A 
——S, 283—Denial of relationship of land- 
lord-and terant—What is not (Oct) 470B 
wee, 25— Findings of fact of trial Court 
~Jnterference (Dec) 547 
wwe, 27—See Ibid, S, 17 (1), Proviso 
(Mar) 129E 
~S, 82—-See Ibid, S, 17 (1), Proviso 
(Mar) 1298, C 
w———~Sch, II, Art. 1 — Words, “purporting 
to be done’ —Connotation of (May) 288C 
=——Sch. 2, Art, 4—See Ibid, S. 15 (3) 
À (Mar) 129A 
m Sch, JI, Art. 4 — Suit for ejectment— 
Cognizable by Court of Small Causes 
(May) 238B 


Railway Establishment Manual (2nd 
Edn.), Rr. 311, 812; Railway Board’s 
Letter No, E/NC/66 TR 2/20 dated 27.7. 
1968— Implementation of scheme of divi- 
sionalisation of administration. 1974 Leb 
I C 918 (All), Reversed (Apr) 165 (FB) 
~R, 812—See Ibid, R, 8H 

(Apr) 165 (RB) 


Rallways Bot (9 of 1896), 5. 73 — Rail. 
ways Goods Tariff (1956), Ch. I, R. 118, 
Ch. 3, Rr, 302, 303 — Goods booked at 
owner's risk -— Part of consignment lost 
in transit — Consignee, if justified in 
insisting on delivery after reweighment 
(Feb) 79 
Railways Goods Tariff (41955), Sch. I, 
R. 118—See Railways Act (1890), S. 73 
(Feb) 79 


Railways Goods Tariff (contd.) 

~— Sch, IHI, R. 302 — See Railways Act 
(1890), S. 73 (Feb) 7% 
——Sch. III, R. 303 — See Railways Act 
(1890), S. 78 (Feb) 9 


Registration Act (46 of 1908), S. 17 (2) (vi} 
— Decree or order affecting property 
which is subject matter of suit — Regis. 
tration if necessary (Nov) 485A 


-———S, 49 — Unregistered lease deed — 
Does nct establish relationship of land- 
lord and tenant (Febj 59 
S, 49, Proviso — Partition — Award 
not registered— It can be looked into for 
determining question of possession 
(Jul) 292A 
Representation of the People Act (48 of 
4964), S. 100 (1)(d)(iv)— Question whether 
result of election has been materially 
affected — Burden is on the petitioner to- 
prove (Apr) 201B. 
-——R. 10 (4) — Power of Election Com. 
mission to order for change of symbok 
after its allotment by Returning Officer 
: (Apr) 201A 
Special Marriage Act (43 of 1954), S. 18— 
Certificate issued under — When conclu. 
sive (Nov) 515C 


Specific Relief Act (47 of 1968), S. 14 (2)— 
See Arbitration Act (10 of 1940), S, 32 
(as amended by Specific Relief Act (1963)) 


(jul) 312 ` 


——S, 16 (c) Explanation (ii) — Non. 
averment in plaint-- Whether defect can 
be cured by amendment of plaint 
; (Oct) 463 
——§, 19—Applicability (May) 215G 
——S, 20, Expl. I— Inadequacy of consi- 
deration — Specific performance cannot 
be refused on that ground - (May) 212A, 
——S, 20 (4) — Principle of mutuality — 
Not recognised by the Act of 1963 

(May) 212B- 
—— S, 20 (4) — Unilateral promise by. 
vendor to sel] property for which pro. 
misee has already received consideration 
— Deeree for specific performance if can. 
be refused (May) 2120 
-——S, 31 — Suit for cancellation of sale. 
deed— Plaint allegations showing instzu- 
ment to be void or voidable against 
plaintiffs—Maintainability (Sep) 421A 
S, 88 — See also Tort — Private nui. 
sance (Feb) 864 
~—— S, 38 — Opening of door by plaintiff 
in his wall for passing over adjoining 
public land — Injunction against public 
refusing his entry (Jul) 311 


we 


a 


’ in §, 870 not attracted 


| 
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Specific Relief Act (contd.) 
—--S, 88—-Perpetual; injunction — When 
can be granted (Oct) 469 
—-S, 89 — Mandatory injunction— For 
demolition of constructions mad2 on 
joint land by a co.owner — Factors to be 
considered (Apr) 178 
5, 48 — See Arbitration Act (10 of 
1940), S. 32 (as amended by Specifi> Re- 
lief Act (1963) (Ju-) 312 


Stamp Act (2 of 1899) 
See under Stamp Duty. 


STAMP DUTY 
—Stamp Act (2 of 1899), S. 2 (17) and 
Sch. I.B, Arts, 40 (b) and 57— ''Mor-gage 
deed” — Comparison of definition with - 
that under T, P. Act (Oct) 448 (SB) 
—~S, 36— Calling in question admissi. 
bility of document—Bar of S. 36 
(July) 314A 

—-Sch, I.B (as applicable to U, P.) 
Art, 40 — See Ibid, S. 2 (17) 

(Oct) 448 (BB) 
——Sch, I.B (as applicable to U. P} 
Art, 57 —:See Ibid, S. 2 (17) 

(Oct) 443 (SB) 


—U. P. Stamp Rules (1942), R. 154 — Pro. 
cedure for cancellation of license— Show 
cause notice is essential, (W, P. No, 7450 
of 1978 (All), Overruled) (Apr). 171 


Suscession Act (39 of 1925), S; 57 (c)— See 
Ibid, S, 264 (2) > (July) 297 
——§, 63 — Will — Execution — Cenu- 
ineness {May) 2815D 
=, 218— Probate not required in case 
of will made by Hindu regarding im novy- 


. able property situate in- other territory 


than Bengal, Bombay and Madras 

(June) 268B 
=S, 214 — Recovery of debt through 
Court — Production of documents men. 
tioned in Section mandatory (June) 268A 
——Ss, 264 (2) and’ 57 (c) — Grant of 
letters of administration— Jurisdiction of 
District Judge (July: 297 
9, 870 — Will by Hindu not falling 
under S, 57, cls. (a) and (b)—Grant of suc- 
cession certificate without any grant of 
probate or letters of administration—Bar 
(July) 301 


TENANCY LAWS 


— Uttar Pradesh Consolidation of Hollings 
Kot (8 of 1954), S, 5 (2}—See Contrac: Act 
(1873), S. 19 (June) 266 


= 


R. 1978 Allahabad ag 


Tenancy Laws — U.P. Consolidation of 
Holdings Act (contd.) 
——S, 48 —;See also U, P, Land Revenue 
Act (3 of 1908), S. 201 (June) 241A 
—S, 48—Revision—O, 41, R. 20 C.P.C; 
if applicable i (June) 243A 
——-S, 49 — Bar of S.49 — Applicable 
equally to both revenue courts and civi 
courts (Nov) 5144 


—Uttar Pradesh Imposition of Coiling om 
Land Holdings Aot (4 of 1951), S.4 — See 
Ibid, S. 5 (8) (Dec) 5528 
—-S, 4-A — Irrigated land — Duty to | 


- examine Khasras and other records 


(Jan) 9 
——Ss, 4-A, 12—Statement of ceiling area 
— Preparation— Determination of irrigat. 
ed area — Duty of Prescribed Authority 
(June) 253B 

-—Ss. 5, 9 and 10 (2) — Sale effected by - 
tenure holder after 24.1-71 not disclosed 
in return filed: under S, 9 (2) — Notice 
under S, 10 (2) fer redetermination of sur. 


plus land issued— Validity (Jan) 12D 
-——Ss, 5 (8) & 4 — Ceiling area — Deter. 
mination ` (Dec) 552B 
—S. 5 (6) — Endowment whether a 
“transfer” (Dec) 5524 
——S, 9—See also 

(1) Ibid, S.5 (Jan) 12D 

(2) Ibid, S. 18A (Jan) 124 


—Ss, 9, 12, 31 and 88B—Power of pre. 
scribed Authority to redetermine surplus 
land (Jan) 12G 
— 5S, 10—See Ibid, S. 13A (Jan) 12A 
—S, 10 (2)—See also Ibid, S, 5 

. (Jan) 12D 
——5s, 10 (2) and 13A — Whether notice 
was under S. 10 (2) or S, 18A—Test 


(Jan) 12B; 
-——-S, 12—See 
(1) Ibid, S. 4A (June) 253B. 
(2) Ibid, S. 9 (Jan) 12C. 
(8) Constitution of India, Art. 226 
7 (June) 253A. - 


—-S, 13 — See Constitution of India.. 
Art: 226 ({fune) 253A 
——S, 13A—See also Ibid, S. 10 (2) 

. (Jan) 125. 
—Ss. 13A, 10 and 9—Return under 5.9 
not furnishing details correctly —Mistake. 
escaping under S.10 — Power of pres. 
cribed Authority to rectify mistake 


(Jan) 124. 
—~—S, 31—See Ibid, 5.9 (Jan) 12G. 
~— S. 31B—See Ibid, S, 9 (Jan) 12G. 


— Uttar Pradesh Tenansy Act (17 of 1939), 
S. 3 (11)—See Tenancy Laws—U, P, Ten: 
ancy (Amendment) Act (10 of 1947), 


S. 27 (July) 823 (EB). 
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‘Tenancy | Laws—U.P. Tenancy Act (contd.) 
— Person who acquires tenancy 
rights es a land does not divest right of 
‘the planter to enjoy usufruct of the tree 
(Apr) 197 
——S, 180 (2)—See Tenancy Laws—U. P, 
“Tenancy (Amendment) Act (1947), S. 27 
(July) 328 (FB) 


-—Uttazr Pradesh Tenancy (Amendment) 
Hos (40 of 1947), S. 27 — Reinstated tres. 
‘passers, if are landholders so as to file 
suit under S. 202 of U, P, Act 1 of 1951 
(July) 323 (FB) 
:— Uttar Pradesh Zamindari Abolition and 
Land Reforms Act (1 of 1951), S. 129—See 
indu Law—Joint family property 


cd 
. 


(Mar) 157 
——§, 130 —See Hindu Law (Mar) 157 
——§, 156—See Hindu Law (Mar) 157 


——§, 190—Mortgage of Geoupanty hold. 
ing—Validity (Jan) 7 
——=§, 202 ~- See Tenancy Laws — U. P, 
Tenancy (Amendment) Act (10 of 1947), 
(July ) 828 (EB) 

C 6 of 1908), 
S.9 (Sep) 421B 
-—5, 331 (1A) — Jurisdiction of Civil 
Court—Ouster of (Jan) 48D 


S, 27 
— S, 831 — See Civil P, 


Tort—Negligence—Chief Booking Clerk 
A keeping cash in iron safe and placing 
key in almirah and locking it — Cash 
found missing—A if guilty of wopllnence 
(Feb) 53B 
——Negligence — Plaintiff suffering in- 
juries by falling in a ditch dug on the 
. road—Ditch kept unguarded in breach of 
— Principle of contributory negligence 
does not apply (Apr) 168 
—— Negligence—Railway level crossing 
‘ Gates open while train approaching — 
‘Prima facie evidence of negligence on 
‘part of Railway Administration 
(July) 803 
——Negligence — Motor accident — Res 
ipsa'loquitur— Applicability (Nov) 526A 
~—- Private nuisance—Permanent injunc. 


tion (Feb) 86A 
-—— Vicarious liability Liability of 
“Govt, for acts of its servant (Sep) 417A 


Transfer of Property Act iN of 1882),S.5 
See Tenancy Laws — U. P, Imposition 
of Ceiling on Land Holdings Act (i of 
1961), S. 5 (6) (Dec) 552A 
~——§, 52 — Suit for specific performance 
of contract — S, 52 if subject to S. 19 (b) 
of the Specific Relief Act KJuly) 318 
5, 55 (4) (b) — See Limitation Act 
(1908), Art, 132 . (Oct) 486B 
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T, P. Bot (contd.) 
——S.58—See Stamp Duty — Stamp Act 
(1899), S. 2 (17) (Oct) 443 (8B) 


—=-S, 82—See Ibid, S. 95 ` (Sep) 412 


~—5s. 95, 82 — Amount of poundage in. 
curred in saving property by having sale 
set aside under O. 21, R. 89, C. P. C.— 
Can be recovered as contribution’ from 
co-judgment.debtors (Sep) 412 


——S. 105—See also 
(1) Ibid, S. 106 (Feb) 88C 
(2) Registration Act (16 of 1968}, S, 49. 
(Feb) 59 
=. S, 105—Tenancy rights, if kaiaa 
~ (Feb) 88B 
~S, 106, 105—Service of notice under 
S. 106 on one of the tenants in common 
—Effect of. AIR 1970 All 389, Overruled 
(Feb) 88C 
=S, 106—Notice under~Tenant asked 
to quit within one month of service of 
notice — One month means month re- 
ckoned according to British Calendar 
; (Dec) 546 
—~—S, 106 — Notice — Intention to ter. 
minate tenancy when made out 
(Dec) 5494 
——S. 108 — Intention of landlord to ter. 
minate tenancy— Question of fact 
(Dec) 549B 
——S. 167 — Lease of immoveable pro. 
perty—Requirement of registration 
(Aug) 876A 
——-S, 108 (C)—Houses and Rents—U, P. 
(Temporary) Control of Rent and Evic. 
tion Act (3 of 1947),5.7(D) (Mar) 144E 


——S, 109 — One of co.owners can, after 
partition, sue to eject tenant from his 
share of leased property. AI R 1935 Pat 
227, Dissented fram (Apr) 178 


Trusts Act (2 of 1882), S. 1—Applicability 
of Act to religious endowments (Jan) 1B 


——-Ss, 47 and 43 — Decree obtained on 
behalf of idol Execution (Jan) 1C 


——S, 48 — See Ibid, S. 47 (Jan) iC 


Uttar Pradesh Civil Laws Amendment Act 
{37 of 1972), S.9 — Jurisdiction — Suit 
for ejectment and recovery of rent 

(Dec) 542A 
——S§. 9—Provincial Small Cause Courts 
Act (9 of 1857), S 8% — Section 9 of Civil 
Laws Act and S, 32 of Small Cause Courts 
Act do not conflict (Dec) 542B 


Uttar Pradesh Consolidation of Holdings. 
Act {8 of 1934) 
See under Tenancy Laws, 


% 
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, Uttar Pradesh Exolse Act (4 of 1810), 5s. 3 U.P. Excise Act (contd,) 


a 


> (11) (18) and 4 — Notification under S, 4- 
dated 13.2.1978 — ‘Mrit Sanjiwani Sura’ 
'\ and. 15 homoeopathic dilutions mentioned 
yin notification are intoxicants 
(Nov) 290B 
kS; 4 — See also Ibid, s. 3 (11) (13) 
we (Nov) i90B 
is, 4,.40, 41, 75, 76 — Prevention of 
: misuse of medicinal preparations comain. 
: ing alcohol as alcoholic beverages— Yali- 
dity of (Nov) 390A 
—Ss, 4, 40, 41, 75. 76 — Notifcaïons 
under, dated 13.2.1978 and 30-5.19753 — 
Notifications do not offend Art. 19 (LI (g) 
of the Constitution. (Nov) 790C 
——Ss, 4, 40, 41, 75; Notifications wader 
dated 18.2.1978 and 30.5.1978 — Not-fica. 
tions do not offend Art. 301 (Nov) « «30D 
‘—Ss, 4, 40. 41 and 75, Notificasions 
under — Notifications under Ss. 4, 4 and 
41 published simultaneously with notifi- 
cation under S. 75 — Validity:(Nov) 290F 
—Ss..4, 40, 41, 75, 76; Notifica-ions 
under dated 13.2.1978 and 30.5.1978 — 
Notifications offend Art.14 (Nov) 490G 
— S, 4 — Notification under dated 18.2. 
78 is not violative of Art. 14 (Nov) 0H 
——S. 4 (1) — Power of branding a medi. 
cinal preparation as ‘liquor’ under S. 4 
(1) is not invalid (Nov) 4S0I 
——S, 20 — See Ibid, S. 37.A - 
` (Sep) 386G IFB) 


——S. 24-B — See Ibid, S. 41 (c) 
i (Dec) 29C 
—S, 24.B — Imposition of vend fee on 
denatured spirit — Validity (Dec) 29B 

S. 29 — See Constitution of India, 


Art, 226 (Jam) 41 
——S, 20 (1) — See Ibid, S. 41 (c) 
. (Dec) &29C 
—-S. 31 — See 
(1) Ibid, S, 76 (Nov) ¿30E 


(2) Constitution of India, Art, 226 


(Jax) 41 
—-S, 37.A — See also 7 
(1) Constitution of India, Art. 14 
. (Sep)-386H, J (FB) 
(2) Constitution of India, Art, 226 
- (Sep).886E (FB) 
——S, 87.A — Not violative of Art, 301 
_ of Constitution - (Sep) 386B (FB) 
——-S, 37.4 — Provision is not beyond 
competence of state legislature 
| (Sep) 388C CFB) 
—-S. 87A — Section is not protecte= by 
Article 81G ' (Sep) 386D (FB) 
——5S,. 87A—Section does not suffer from 
vice of excessive delegation 
. | (Sep) 886F (7B) 


$ 4 Eo i 
10r en Ve grmgse OUT 4 ee ed 


(1) and (2) — 


37A and 20 — Ss.37A and 20° 
operate independently of each other—Sec.. 
tion 87A and notifications thereunder are 
violative of Art. 14 of the Constitution 

` (Sep) 386G (FB) 
——S, 40 — See Ibid, S. 4 x 

(Nov) 490A, C, D, F. G 
—-Ss. 40 (2) (d) and (g); 41 (c)(as amended 

by 5 of 1976) — Framing of rules by the. 
State prescribing the scale of fee or man.. 
ner of fixing the fee payable is valid 


(Dec) 529D- 

——S, 41 — See Ibid, S. 4 
(Nov) 490A, C, D, F, G 
——S. 41 (c) — See Ibid, S. 40 (2) (d) 
and (g) (Dec) 529D- 
———Ss. 41 (c), 24.B. 30 (1) — Vend fee on 
denatured spirit — Nature and validity. 
Civil Misc, Writ No. 8399- of 1974, D/- 
25.9-1975 (All), Reversed (Dec) 529C 


. (Nov) 490A, C, D, F, G 
5. 76 — See also Ibid, S. 4 
(Nov) 490A, C, G- 


e Y S p 


- =i 8S. 75 — See Ibid, S. 4 


peee 76, 8L—Notification under S. 78— 


Validity i, (Nov) 490E 
Uttar Pradesh Excise (Amendment) (Re- 
enactment and Validation} Act (5 of 1976),. 
S. 2—Provisions of Act are retrospective 
in operation since 1910 (Dec) 529A 
Uttar Pradesh Excise Rules (1951), R. 680 
See U, P. Excise Act (4, of 
1910), S. 41 (c) (Dec) 529C 
Uttar Pradesh General Clauses Act (4 of 
1904), S. 4 (28)—See T. P, Act (4 of 1882), 
S. 106 (Dec) 546- 
Uttar Pradesh High School and Inter. 
mediate Colleges (Payment of Salaries. 
of Teachers and other Employees) Act. 
(24 of 1974) 
See under Education. 
Uttar Predesh Imposition of Cailing on 
Land Holdings Act (4 of 14961) . 
See under Tenancy Laws. 
Uttar Pradesh Intermediate Education Act. 
(2 of 1921) 
See under Education, 
Uttar Pradesh Kshettra Samitis and Zilla. 
Parishad Adhiniyam (83 of 1961) 
See under Panchayats, 
Uttar Peadesh Land Revenue Act (3 of 
4901), S. 201 — Applies to revision pro- 
ceedings under S. 48 of U, P. Consolida.. 
tion of Holdings Act (June) 241A 
——§, 201 — Revision—Ex parte for de. 
fault — Mere failure of justice not suffi. — 
cient to set aside the order (June) 241B. 
——S, 201—Order restoring revision con. 
trary to law — But done to decide rights. 
of ‘parties on merits — Order not quashed 
(June) 241G 


Pax 
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Uttar Pradesh Minor Minerals (Conces- 
sion) Rules (4983), R, 14 — See Ibid): R. 22 

(July) 321 
—Rr. 22, 14 and III Schedule Form MM 
8, Cl, (2) of Part (2) — Government has 
power to vary the rate of dead rent pay. 
. able by licencee (July) 821 
——Sch. 8, Form MM 8, Part (2), Cl, (2) 
— See Ibid, R. 22 (July) 821 





-~ Uttar Pradesh Motor Wehicles Rules 


(1940), R. 51.H (8) — See Motor Vehicles 
Act (4 of 1989), S. 68. " (May) 229 
Uttar Pradesh Motor Vehicles (Special 
Provisions) Act (27 of 19786), S.7 — See 
Motor Vehicles Act (1939), S. 68-C . >` 


(Feb) 68 
——S, 16—See Motor Vehicles Act (1939), 
S. 68C (Feb) 68 


UttarPradesh Muslim Wagqfs ( Recovery of 
Waqf Propsrty) Rules (1972), R. 9 (2)— 
_ See Muslim Wagfs Act (U, P. Act 16 of 
1960), S. 574 (June) 271 
Uttar Pradesh Nagar Mahapalika Adhi. 
- niyam (2 of 1959) 
See under Municipalities. 
Uttar Pradesh Revenae Manual, Vol. 1, 
Chap, 14, Para 411 (2) — Instructions re. 
garding leaving out mosque land or grave 
land out of acquisition — Nature of 
(June) 280B 


Uttar Pradesh Stamp Rules (1942) 
© See under Stamp Daty. 


Uttar Pradesh Sugarcane Purchase Tar . 


Kot (9 of 1961), S. 3 (3) — See: Income.tax 

Act (48 of 1961), S. 87 (1) 

(Sep) 405A (RB) 

Uttar Pradesh (Temporary) Control of 
Rent and Eviction Aot (3 of 1947) 

See under Houses and Rents. 

Uttar Pradesh Tenansy Act (17 of 1939) 
See under Tenancy Laws, 

Uttar Pradesh Tenancy (Amendment) Act 
(40 of 4947) 

-^ See under Tenancy Laws. 

Uttar Pradesh Urban Buildings (Regula- 
tion of Letting, Rent and Eviction) Ast 
(48 of 4972) 
` See under Houses and Rents, ` 

Uttar Pradesh Zamindari Abolition and 
Land Reforms Act (1 of 1934) 

See under Tenancy Laws. 
Words and Phrases—‘'Entertain’” —Mean. 


-ing — See Motor Vehicles Act (1939), ' 
_ S. 110.F 


(June) 264A 

——Purporting to be done — See Provin. 

cial Small Cause Courts Act (1887), 

Sch. II, Art. 1 (May) 238C 
——"'Shafi.i.khalit’? — See Mahommedan 

Law — Expression ''Shafi.i-khalit”’ 

(Dec) 539A 


LIST OF CASES OVERRULED, REVERSED AND DISSENTED 
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Diss.: Dissented from in; Not E.: 


Not followed in; 


Over.: Overruled in; Revers.: Reversed in. 


AIR 1934 All 260 (Pt. D} (FB)—Diss. AIR. 
1978 Him Pra 86 (Oct). 

AIR 1939 All 176 — Not Foll. AI R 1978 
All 351D (Aug), 

AIR 1939 AJl 548—Diss. AIR 1978 (NOC) 
Pat 25D (Jan 

AIR 1944 Oudh 37—Diss. AIR 1978 Delhi 
255C (Oct). 


AIR 1968 All 68 — Diss. AIR 1978 J & K’ 


59B (Jun). 
(1964) F. A, No, 348 of 1952, D/- 3.8.1964 
(A Il) — Revers. AIR 1978 SO 1263 


(Aug), 

AIR 1964 All 363 (Pt, A)—Diss. AIR 1978 
Raj 193 (Dec). 

ILR (1969) 1 All 92— Revers, AIR 1978 S C 

: 4351 (Aug). 

1969 Ali L J 88 — Revers. AIR 1978 8C 
4344 (Aug). 

AIR 1970 All $89 = 1969 AH LJ 1181 — 
Over, AIR 1978 All 88C (Feb). 

1970 Cri L J 767 (All) (Pt. A) — Held not 
good law in view of (1964) Cri. 
Appeal No, 2 of 1964, D/. 26-10-1964 
(SC); AIR 1978 Delhi 138 (FB) (Jun), 


(1970) 44 Ele L R 68 (All) — Diss. AIR 
1978 Raj 193 (Dec). 

1971 Cri L J 13866 = 1971 All W R (HC) 
306 — Must be deemed to be Over. 
ruled by 1972 Cri. LJ 1026 (SC). 
AIR 1978- All 200A (Feb), 

1974 Cri LJ 1897 (All) (FB) (Pt. B) — 
Held not good law in view of AIR 
1960 SC 866 and AIR 1977 SC. 

: 1828. AIR 1978 Delhi 188 (FB) (Jun). 

1974 Lab I C 918 (All)— Revers. AIR 1978 
All 165 (FEB) (åpr).. 

1974 Tax L R 570 (All) — Diss. AIR 1978 
Guj 226 (EB) (Dec). 

(1975) Civil Misc. Writ No, 8899 of 1974, 
D/. 25.9.1975 (All) — Revers. AIR 
1978 All 529C (Dec), 

(1975) Cri. App. No. 172 of 1975, D/- 

; 31-10-1975 (All) — Revers. AIR 4978 
8 © 145060 (Oct), 
(1975) Special Appeal No. 208 of 1973, 
D/- 27-8.1975 {All) — Revers. A I R 
4978 S C 949 (Jun). 
1975 Tax L R 1036—1975 UP TC 408— 
'-- Over. AIR 1978 All 405A (FB) (Sep), 
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_ ‘AIR 1978 ALLAHABAD 1 
B. N. SAPRU, J. 
Kishore Joo, Appellant v. 
Behari Joo Deo, Respondent. 


Gunan 


¥0-1977,* 


Second Appeal No. 527 of 1972, D/- 6- 


(A) Hindu Law — Religious endow- 
ment — Idol — Suit by or on behalf of 
idol — Ordinarily shebait alone can sue 
but in exceptional circumstances persons 
other than shebait can sue — Suit by 


Collector as de facto manager of idol — 


Maintainability. (Civil P. c. (1908), S. 47 


\ 

It is settled law that normally it is 
the Shebait alone who can file a suit on 
behalf of the Idol, but it is also equally 
well settled that in exceptional circcm- 
stances persons other than a Shebait zan 
institute a suit on béhalf of an idol. AIR 
1961 All 73, Rel. on. (Pare 9) 


Thus, where the Collector in his capa- 
city as administrator of the merged State 
of Gharkari in U. P. was functioring 
as the de facto manager of the idol and 
its properties, the Collector in his capa- 
city as the de facto manager could bring 
a suit on behalf of the idol and any 
decree obtained in the suit could not be 
challenged in execution as nullity espe- 


cially when the objection as to compc-' 


tency of the Collector to bring the suit 

as administrator has not been raised in 

the suit. ATR 1936 All 653, Rel, on. 
(Pare 9) 


*(Against Judgment and decree of Jag- 
dish Sharma, Dist, J. Hamirpur, 
D/- 7-4-1971). 
JU/JU/E43/77/KSB . 

1978 All/i I G—i1 


- 


. ments, the principles 


_ cannot 


(B) Trusts Act (2 of 1882), S. 1 — Ap- 
plicability of Act to religious endow- 
ments, 

Though Act ag such does not apply to 
a public or -private or religious endow- ` 
of English law 
incorporated therein will apply .to such 
trusts. AIR 1960 Bom 438, Foll. 

(Para 11) 

(C) Trusts Act (2 of 1882}, Ss. 47 and 
48 — Decree obtained on behalf of idol 
of a temple — Subsequent execution of 
trust deed under which President of 


„Board of Trustee was not alone authoris- 


ed to execute. decree — District Magis- 
trate in his capacity as President of trust 
alone apply for execution of 
decree unless all the trustees had joined 
in the application or had authorised him 
to execute it on the principles underlying 
Ss. 47 and 48.. (Para 11) 
(D) Civil P. C. (5 of 1908), O. 6, R. 17 
— Execution petition — Defect in, not 
merely technical but affecting its main- 
tainability — Amendment at 
stage .cannot be allowed when execution 
would be barred by limitation. _ - 
Where despite an objection to the 
maintainability of the execution appli- 
cation on account of ‘a material defect the 
decree-holder did not take steps either 
in the execution Court or even at the 
appellate stage to have the defects re- 
moved, and the lower appellate Court 
itself „gave directions for the amend- 
ment of the execution ‘application when 
a fresh, execution would have been bar- 
red by limitation, it must be held that 
the amendment of the execution appli- 
cation was wrongly allowed. ` (Para 15) 
(E) Civil P. C. (5 of 1908), O. 21, R. 16 
— Decree obtained on behalf of idol — 


appellate . | 


2 All. [Prs. 1-2} 


Subsequent. ‘creation of trust is a private 
transaction affecting idol — Decree can 
be executed either by the original de- 
cree-holdery or by the President and the 
trustee acting together under the trust 
deed after taking steps under O. 21, R. 16. 
AIR 1935 All 1001, Rel. on. (Para 15-4) 


(F) Civil P; C. (5 of 1908), S. 11 — 


‘- Constructive res judicata — Execution 
proceedings — Prior ‘objection dismis- 
sed in default — Principle of construc- 


= tive res judicata does not apply. 

Where an objection to execution, is 
taken but it is not dismissed on the me- 
rits or is dismissed for default, and the 
application for execution does not 
become fructuous, the judgment-debtor 
is not debarred from subsequently rais- 
ing the question that that application 
was not within limitation, AIR 1937 .All 
446 and AIR 1936 All 653, Foll. (Para 16) 
- (G) Civil P., C. (5 of 1908), S. 99 — 
Applicability — Defect in execution ap- 
plication such as to make it not main- 
. tainable in law — S. 99 does not apply. 


(Para 18): 
Cases Referred: Chronological Paras 
AIR 1961 All 73:1960 All LJ 467 9 
AIR 1960 Bom 438 11-A 
AIR 1957 SC 357 ` 13 
AIR 1957 SC 363 © B 
AIR 1937 All 446 ` : 16 
AIR 1937 Bom 374 11-A 
AIR 1936 All 21 (FB) 16 
AIR 1936 All 653:193¢6 All LJ 515 9 


AIR 1935 PC 44: 1935 All LJ 678 9 


- AIR 1935 All 1001 - O BA 
AIR 1925 Cal 140: ILR 51 Cal 953 9 
AIR 1923 All 120:20 Al LJ 977 > 9 
AIR 1921 PC 50 13, 14 
AIR 1916 Mad 692 11-A 
(1909) ILR 33 Bom 644 ; 13 


(1904) 31.Ind App 203: ILR 32 Cal 129 
= (PC) > 9 
i (1899) 1.Bom LR 667 11-A 
_.., S. P. Srivastava, for Appellant; J. N. 
` Agarwal . and Sora Agarwal, for Res- 
. pondent. ` ~ 

JUDGMENT: — This is an execution 
second appeal filed by the judgment-deb- 
tor. There was a temple where the deity 
of Sri Guman Behari Joo Deo is instal- 
led. It lay within the territories of the 
erstwhile State of Charkhari. The Maha- 
raja of Charkhari was the Shebait. It 
appears that after Independence the ter- 
ritory of Charkhari came to be. admin- 
istered by the State of Uttar . Pradesh. 
The Collector of Hamirpur was appoint- 
ed Administrator of the temple. 

2. On 11-5-1951 a guit was filed on 
behalf of the Idol through the District 


Kishore v. Guman (Sapru J.) 


Magistrate, Hamirpur as Administrator. 
The suit was decreed on 11-5-1961 and 
@ money decree was passed in favour of 
the Idol. On 8-10-1960 the Governor of 
Uttar Pradesh executed a Trust deed 
and created a trust called the Sri Guman 
Behari Joo, Rainpur Temple Trust by a 
deed registered | on 18-8-1961. ~ Among 


the recitals in the Trust deed were the - 
‘following : 


“Know all: men by these presents that 
I, the Governor; the Uttar Pradesh (here- 
inafter referred to as ‘the Settlor’) do 
hereby constitute and creat a Trust to 
be called as Sri Guman Bihari Ju Rain- 
pur Temple Trust: 


Whereas arising out of Art. 11 of the 
covenant for the formation of the former 


- United’ State of Vindhya Pradesh, an in- 


ventory of private properties of His High- 
ness the Maharajadhiraja of Charkhari 
was settled between the Government of 
India and His Highness Maharajadhiraja 


‘Jahendra Singh Ju -Deo Bahadur of 
Charkhari and in that connection it was 
- decided that the temple of Sri Guman 


Bihari Ju, Rainpur and its ‘attached 
properties, should be managed as a pub- 
lic trust; 

And whereas in consequence of the 
promulgation by the Governor-General 
of the Provinces and States (Absorption 
of Enclaves) Order, 1950, the management 
of the Rainpur Temple which formerly 
vested in the Ruler of the former Char- 
khari State, devolved on the Government 
of Uttar Pradesh (hereinafter called ‘the 
State Government’) ‘ag the authority in 
succession, and the Government of India 
has, after informing, the said Maharaja- 


dhiraja authorised the State Government ' 


to settle and create a Trust for the mana- 
gement of the said Temple and its atta- 
ched properties; And whereas the State 
Government has’ decided to create a 
Trust in the manner pereination appear- 
ing;”. 
Under the deed of ‘Trust various trustees 
were appointed and the District Magis- 
trate of Hamirpur, if he. happened to be 
Hindu was also to be a trustee. The te- 
nure of the trustees was also provided 
for. Thereafter cl. (3) provided that :— 
“The Trustees aforesaid shall collec~ 
tively be called ‘the Board of Trustees’, 
From amongst the Trustees the State 
Government shall appoint a person to be 


the Chairman of the Board of Trustees | 


who shall exercise such powers and 
perform such duties as have been assign- 
ed to him by these presents,” 


A.LR. 


adi 


w 


a 


1978 


Thereafter el, (4) provided :— 

“All rights, title and interests in the 
said temple and the ownership of its pro- 
perties, whether immovable or movable, 
shall stand transferred to, and shall vest 
in the said Trust, as” from the date of 
execution of these presents.” 

Clauses 12 to 16 run as follows: 

12. The management and. control of 

the property and affairs 


power and authority to make due provi- 
Sion for the purpose of the adminis-ra- 


tion of the Trust end its properties and. 


for the conduct of their business, in such 
manner and subject to stich rules and 
regulations as the Board of-Trustees may 
prescribe from. time to time. ~ 

13. The trustees shall transact ‘their 
business in a duly invited and assembled 
meeting which would ordinarily take 
place at least twice a year. The vote of 
majority shall. prevail at their meetiags. 
The Chairman shall have an additional 


er casting vote in the case of equality’, 


of votes. 

14. The time and date and place of 
meetings shall be determined by the 
Chairman. On the requisition in wricing 
by any of the Trustees, the Chairman 
shall convene a special meeting of the 
Board of Trustees for considering any 
matter mentioned in the requisition. 
Fifteen clear days’ notice for an ordirary 
meeting and seven days’ notice for a 
special meeting shall be given to eack of 
the Trustees, Three Trustees shall form a 
quorum at all meetings of the Board of 
Trustees but no quorum shall be nezes- 
sary for an adjourned meeting. 

15. At meeting at which His High- 
ness the present Maharajadhiraja is pre- 
sent he shall take the chair instead of 
the chair being taken by the permar.ent 
Chairman. But the day-to-day manege- 
ment of the Trust and enforcement of 
the decisions of the Board, inclucing 
decisions reached- at a meeting presided 
over by his highness shall be the respon- 
sibility of the permanent Chairman. 

16. The Chairman may with the ap- 
proval of the State Government appoint 
a Secretary to the Board of Trustees 
and such Secretary shall carry out sach 
duties under the direction, supervision 
and guidance of the Chairman as the 
Chairman may, with the approval of the 


‘Board of Trustees, assign or entrust to 


him from time to time.” 


3. On 1-2-1963 an application for exe- 
cution of the -decree obtained -by the 
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of the T-ust- 
. shall be vested in Board of Trustees with 


{Prs. 2-6] All. 3 
Idol against the judgment-debtor was 
filed in which the decree-holder applicant 
was described as follows :— 

“Sri Guman Bihari Ju Deo, Mandir 
Rainpur Charkhari, Dwara. Pt. Krishna 
Chandra Dwivedi, 
1-2-63 Advocate 

Sd/- Gopi K, Arora 

District Magistrate, Hamirpur ~ 

President, Rainpur Temple Trust, 
Charkhari.” 

4. The judgment debtor filed an 
objection dated 21-9-1960 which was. dis- 
missed in default on 22-4-1961. Subse- 
quently, the judgment debtor filed ano-' 
ther objection which has led to this~ 
appeal. 

5. The objection was dated 21-10- 1963 
and ran as follows :— 

“I. That the Collector as administra- 
tor had no right to file the suit on be- 
half of Shri Guman Bihari Ju Deo the 
decree-holder temple or the idol because 
he had not been validly appointed the 
Sarvarakar of the temple. As the suit 
was not properly filed the present decree 
is inexecutable. The application is liable 


- to be dismissed, 


2. That the decree having been obtain- 
ed by the Administrator when the ad- 
ministrator ceased to function and a 
trust came into existence, it could be 
executed after the creation of the trust 
only by or on behalf of trustees and not 
by administrator or Sarvarakar. The. 
trust ought to have been brought on re- 
cord when the execution application was 
filed, 

3. That even if the collector be one 
of the trustees he has not got the decree 
executed in his capacity’ as a trustee nor 
is he so authorised. 

4. That the deed of trust is itself in- 
valid and illegal. 

5. That for the reason stated: above . 
the execution application is not : main- 
tainable and liable to’ be dismissed.” 

6. The execution court dismissed the 
petition. It held that the objections 
raised were barred by the principle of 
constructive res judicata because the 
pleas taken in the objection could have 
been taken or had been taken in the pre- 
vious objection which had been dismissed 
for default on 22-4-1961. It further held 
that the decree dated 11-5-1961 was in 
favour of the Collector as Sarvarakar 
and Administrator of that Mandir. Sub- 
sequently, under the Trust deed trustees 
were appointed and the Collector was the 
Chairman of the Trust Committee: it 


r 


4 All. [Prs: 6-9] ` 


` held that there was nothing in the pro- 
visions of Order 21 Rule 16, C.P.C. which 
debarred ` the original decree holder, 


whose name appeared on the face of. the 
record, from executing the decree mere-. 


ly because some assignment had taken 
place out of court.. ; ‘ 

7. The judgment debtor. preferred an 
appeal. The appellate court has also dis- 
missed the objections. The lower appel- 


late court held that it was not open to, 


“the judgment debtor to plead that the 
decree was wrongly passed on the ground 
that the Administrator haq not been 
validly appointed. According to the 
Jower appellate court this objection was 
not open to the judgment debtor. 
‘The ‘objection that the deed of trust was 
invalid was also not open to the judg- 
ment debtor. The further objection that 
the Deity. could only be represented by 
the Maharaja of Charkhari was also held 
not to -be open to the judgment debtor. 
Its other finding was that though no pro- 
ceedings had been taken under Order 21 
Rule 16, the creation of the trust would 
have no effect. The basic finding is that 
the decree is being sought to be executed 
-by the original decree holder Sri Guman 
Bihari Ju Deo Birajman, Rainpur Mandir 
through the Administrator. The lower 


appellate court, however, held that the - 


execution could not be allowed to pro- 
ceed without mentioning the fact of the 
formation of the trust in the--execttion 
application and also without mentioning 
the names of the trustees and the Chair- 
man of the Board of Trustees in the 2xe- 
cution application. It accordingly allow- 
ed the appeal in part and directed. that 
the execution court should order the 
decree holder to amend the execution 
application in the light of the observa- 
tions in its judgment, and thereafter dis- 
pose of the execution application. 

8. Aggrieved by the order of the 
lower appellate court the judgment deb- 
tor has filed the present appeal. 

9. The first argument on behalf of 
the judgment debtor appellant is that the 
decree was a nullity as the suit had been 
instituted by, the Collector, Hamirpur 
‘cum Administrator of the Idol, when the 
Maharaja of Charkhari who was the 
Shebait was there. It was submitted that 
it was only the Maharaja of Charkhari 
who, in his capacity as a Shebait could 
file the suit on behalf of the Idol. It 


is settled law that normally it is the. 


Shebait alone who can file a suit on be- 
half of the Idol, but it is also equally 
well settled that in exceptional circum- 


a 


Kishore v. Guman (Sapru J:) ° 


_of possession of property 
alienated or for other relief. Such a next 


stances persons other than a Shebait can 
institute-a suit on behalf of an Idol. -In 
this connection a reference may be made 
to the judgment of a Division Bench of 
this Court in the case of Behari Lal v. 


. Thakur “Radha Ballabh Ji, (1960 All LJ. 


467) : (AIR 1961 All 73), where it has 
been observed ag follows: (at p. 77) 


“It remains. to consider the last sub- 
mission of the learned counsel namely 
that the temple had no right to bring the | 
suit through Jasodanandan. 

In Mukherjea’s Eindu Law of Religious 
and Charitable Trust (1962 edn.) at page 
265 it is stated as follows:— 


“The deity as a juristic person has 
undoubtedly the right to institute a suit 
for thé protection of its interest. So long 
as there is a shebait in office, function- 
ing properly, the rights of the deity, as 
stated above, practically lie dormant and 
it is the shebait alone who can file suits 
in the interest of the deity. When, how- 
ever, the shebait is negligent or is him- 
self the guilty party against whom the 
deity needs relief, it is open to worship- 
per or other persons interested in the 


‘endowment to file suits for the protec- 
-tion of the debutter. 


It is open to the 
deity also to file a suit through some 
person ag the next friend for recovery 
improperly 


friend may not  unoften be a person 
who aS:a prospective shebait or a wor- 
shipper is personally interested in the 
endowment. How-then are we to distin- 
guish between these two classes of cases 


and .ascertain whether it is a suit 
by the deity or by the worship- 
per personally? The answer would 


certainly depend upon the nature of the 
suit and the nature of the relief claim- 
ed. If the suit is not in the name of 
the deity, it cannot be regarded ag a- 
deity’s suit, even. though the deity is to 
be benefited by the result of the litiga- 
tion.. It would be the personal suit of 
the worshipper, the family member or 
the prospective shebait as the case may: 
be. Again these persons are not entitled 
to claim any relief for themselves per- 
sonally e.g, by way of recovery of pos- 
session of the property alienated or. ad- 
versely possessed by a stranger.” 7 
The aforesaid siatement of the posi- 
tion by Mr. Mukherjea answers the de- 
fendant’s objection fully, In our Court it 
has been held that a suit can be brought 
in the name of an idol by a de facto 


manager. See Gopal Datt v, Babu Ram, 


ALR . - 


a 


i 
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(1936 All LJ -515) : (AIR 1936 All 653). 
Also it has been held in B. Mahadeo Pd. 
Singh v. Karia Bharthi, (1935 AH LJ 
678) : (AIR 1935 PC 44), by their Lord- 
ships of the Privy Council that a de facto 
mahant is entitled to maintain a suit. It 
has also been held in. Darshan Lal v. 
Shibji Maharaj Birajman,- (20 All LJ 
977) : (AIR 1923 All 120), that a person 


‘claiming a mere benevolent interest in 


the fortunes of an idol cannot be per-nit- 
ted to sue in: the name’ and ag next 
friend of the idol. No doubt a shebait. 


„has authority to institute a suit in his 


own name to recover property -belonging 
to the deity. See Jagadindra v. Hemanta 
Kumari Debi, (1904) 31 Ind App 203 at 
p. 210 (PC). It has been held in Ad- 
ministrator General of Bengal v.. 3al- 
kissen, (ILR 51 Cal 953) : (AIR 1925 Cal 
140), that after the appointment of She- 
bait the right to sue for possession of 
the property with which the idol is en- 
dowed belongs to the Shebait and not to 
the idol. But the question which arises 
is if the Shebait is not willing to sue 
er cannot sue because he himself is res- 
ponsible for the alienation which is to 
be questioned or if there is no de facto 
Shebait or mahant, idol, not being a 
sentient being, should become incapable 
of ‘action and let its interest suffer?” 
Im the instant case, it appears that or 
so it may be presumed that after the 
merger of Charkhari in U. P. the Collec- 
tor of Hamirpur had taken over the 
management of the idol and its proper- 
ties: in his capacity as Administretor. ` 
The circumstances in which the Collec- 
tor of Hamirpur was appointed as Ad- 
ministrator have not been investigated. 
It is thus not open to the judgment- 
debtor appellant to raise this objection 
In any 
case, it appears that the Collector Hamir- 
pur was functioning as the de facto man- 
ager of the Idol and in his capacity as 
such, he could being a suit. See in this 
connection ‘Gopal Datt v. Babu’ Bam, 
(1936 All LJ 515) : (ATR 1936 All €53), 
where it has been held that a suit could 
have been brought in the name of an 
idol by the de facto manager. The argu- 
‘ment is accordingly rejected. 





-10. The next submission is thas a 
trust had come into existence subsequent 
to the passing of the decree and the 
decree could only have been executed by 
the trustees. It is urged that the Dis- 
trict Magistrate Hamirpur in his capacity 
as Chairman of the Trust ‘could not exe- 
cute the decree. The relevant parts of 


‘Trust otherwise 


of this Court. 


(Sapru J.) [Prs.- §-11A]. -All l 5 


the trust deed have been quoted in this 
judgment.. The trust deed does not. 
authorise the President of the trust alone 
to institute legal proceedings. This argu- 
ment has considerable force. The exe- 
cution application was admittedly filed 
by the District Magistrate of Hamirpur 
in his capacity as President of the Trust. 
Obviously, unless he was authorised by 
the Trust deed to institute iegal proceed- 
ings alone, he could not do so and all.. 
the trustees should have joined in the 
execution application. 


ll. The Court is aware that in view] ` 
of the. provisions of Section 1 of the 
Indian Trusts Act the Act will not apply! - 
to a public or private or religious en- 
dowments. However, the principles of 
the English law of Trusts which have 
been incorporated in the Indian Trusts 
Act will apply to such Trusts, Section 48 
of the Indian Trusts Act provides that 
where there are more trustees than one, 
all must join in the execution of the 
Trust except where the Instrument of 
provides. Section 47 
of the Trusts Act provides for the special 
circumstances in which a trusteé may 
delegate his duties. Such delegation is 
only permissible where (a) the in- 


` strument of Trust so provides or (b) the 


delegation is in the regular course of 
business or (c) the delegation is neces- 
sary, or (d) the beneficiary being compet- 
ent to contract consents to the delega- 
tion. None of these conditions are assert- 
ed to have existed when Sari K. Arora, 
District Magistrate, Hamirpur in his 
capacity as President, Rainpur Temple 
Trust filed the execution application; 
hence the decree could not be executed 
on the basis of the application as all the 
trustees Pag not joined in the applica- 
tion. 


11A. The law in ‘regard to the appli- 
cation of the English law of Trusts to 
public trusts in India wag explained by 
the Bombay High Court in Phulchand 
v. Hukumchand, (AIR 1960 Bom 438), in 
the following words: (at p, 441) 


“It is true that by Section 1 the provi~ 
sions of the Indian Trusts Act are not 
made applicable to publie trusts. Even 
so, the provisions of the Trusts Act are 
founded on general principles, and Rules 
of English Law. In matters which are 
not provided: for, the’ Courts in India 
apply the principles and Rules of Eng- 


‘lish Law on the subject unless they are 


inconsistent with the Rules and practice 
(See Shivramdas v. B. V. 
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‘Nerukar, 39 Bom LR 633 at p.644 : AIR 
1937 Bom 374 at p. 380), Rambabu v, 
Committee of Rameshwar, (1899) 1 Bom 
LR 667 and Nathiri Menon v, Gopalan 
Nair, 39 Mad 597 : (AIR 1916 Maq €92). 
The principles above stated, therefore 
apply to the present case.” 


12. The lower appellate court was of 
the view that the decree is being sought 
to be executed by the original decree 
holder viz, Shri Guman Bihari Ju Deo 
Birajman, Rainpur Mandir, through the 
Administrator. The description of- the 
person applying for execution’ of the 
decree has also been quoted in this judg- 
ment. The lower appellate court was, 
therefore, wrong in law in holding that 
‘the original decree holder had applied 
for execution of the decree. The lower 
appellate Court ‘itself in its directions to 
` the execution court directed that the 
execution application be amended and 
the fact that a trust had been formed and 
the names of the trustees and the name 
of the Chairman of the Board of Trustees 
be incorporated in the execution appli- 
-ation before allowing it tọ proceed. 


13. The learned counsel for the judg- 
ment debtor appellant has urged that 


the execution application was filed on the .- 


last date of limitation. The amendment 
when it was ordered to be made, defeat- 
ed vested rights of the judgment de2tor 
appellant. According to his submission 
the decree had become inexecutable, be- 
cause limitation had expired when the 
amendments were: directed to be incor- 
-porated in the execution application. In 
this connection he has referred to a 
‘judgment of the Supreme Court in the 
case of L. J. Leach and Co. Ltd. v. M/s. 
Jardine Skinner and Co. (AIR 1957 SC 
357), where it was observed as follows :— 


‘It ig no doubt true that the Courts 
would, as a rule decline to allow amend- 
ments, if a fresh suit on the amended 
claim would. be barred by limitation on 
the date of the application. But that is 
a factor to be taken into account in exer- 
cise of the discretion as to whether 
amendment should be ordered, and does 
not affect the power of the Court to order 
it, if that is required in the interests of 
justice. In Charan Das v. Amir Khan, 


47 Ind App 255 : (AIR 1921 PC 50), the > 


Privy Council observed: (at pp. 51, 52) 


“That there was full power to make 
the amendment cannot be disputed, and 


though such a power should not as a rule ` 


be exercised where its effect is to take 
away from a defendant a legal, right 
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which has accrued to him by lapse of 
time, yet there are cases: where such 
considerations are outweighed by the 
special circumstances of the case.” 

Vide .also Kisan Das v. Rachappa, 
(1909) ILR 33 Bom 644.” - 

‘14. He thereafter referred to another 
decision of the Supreme Court in the case 
of Pirgonda Hongonda Patil v. Kalgonda 
Shidgonda Patil, (AIR 1957 SC 363), © 
where the Supreme Court quoted with 
approval the remarks of the Privy: Coun- 
cil in the case of Charan Dass v, Amir 
Khan, (AIR 1921 PC 50), which were to - 
the following effect: (at p. 52) 

“though there was full power to make 
the amendment, such power should not 
as a rule be exercised where the effect 
was to take away from a defendant a 
legal right which had accrued to him by 
lapse of time; yet there were cases where 
such considerations were outweighed by 
the special circumstances of the case.” 

15. The question now before the court 
is whether the lower appellate court was 


‘justified in directing the amendments to 


be made. When the amendments were 
made a fresh execution application had 
become barred by limitation. The defect 
in the execution application was not 
merely technical, The execution appli- 
cation purported, on the face of it, to 
be filed by a person other than the per- 
son who had obtaired a decree in favour 
of the Idol. Further, no special circum- 
stances have been pointed out on behalf 
of the decree holder respondent to show 
why an amendment should have been 
allowed despite the limitation having ex- 
pired for filing an execution application. 
It appears that despite an objection the 
respondents having notice of the objec- 
tion filed on behalf of the judgment deb- 
tor appellant did not take steps either] ' 
in the, execution court or even at the 
appellate stage to have the defects remov- 
ed, and the lower appellate court itself 
gave directions for the amendment of 
the execution application. In ‘the cireum- 
stances of this case, it'must be held that 
the amendment of the execution appli-! 
cation was wrongly allowed. ` > 

15A. Another circumstance. is that ad- 
mittedly no steps were taken to comply 
with the provisions of Order 21 Rule 16 
of the Code of Civil Procedure, Those 
steps have not been taken even today. 
In the Allahabad case of Umrao Singh 
v. Prahlad Singh, (AIR 1935 All 1001), 
it was held that a decree could be exe- 
cuted by the original decree holder even. 
though he had parted with his rights 
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under the decree in favour of a third 
party. It was held that any private 
transactions cannot be taken cognizance 
of by a court. The creation of the trust 
was certainly a private transaction afect- 
ing the Idol. It was incumbent upon the 
Chairman and the Trustees to have taken 
steps under Order 21 Rule 16 C. F. C. 
when applying for execution of the decree 
which they did not do. This defect zan- 
not be cured at this stage. 


16. The trial court has held that the 
objections raised by the judgment debtor 
which has led to this appeal, were bar- 
red by the principles of constructive res 
judicata, as objections in a prior execu- 
tion application had been dismissec in 
default. This view was clearly wrong. 
In Aley Rasul v, Seth Bal Kishan, AIR 
1937 All 446), a division bench of this 
Court followed the decisions of a Full 
Bench of this Court in Genda La v. 
Hazari Lal, (AIR 1936 All 21 : 1935 All 
LJ 1189), and quoted the following obser- 
vation of the Full Bench (at p. 29 of AIR) 


“Where there has been an express ad- 
judication by the execution Court in the 
presence of the parties, then the cues- 
tion must be considered to have >een 
finally decided, no matter whether :t is 
raised again at a subsequent stage oi the 
same proceeding or in a subsequent 2xe- 
cution proceeding. (2) Where an olsjec~ 
tion is taken but is dismissed or struck 
off, even though not on the merits, and 
the application for execution becames 
fructuous, the judgment debtor is debar- 
red from raising the question of the in- 
validity of that application, but (3) Where 
an objection to execution is taken but 
it is not dismissed on the merits cr is 
dismissed for default, and the application 
for execution does not becorne fructuous, 
the judgment debtor is not debarred 
from subsequently raising the question 
that that application was not within Hmi- 
tation, lastly, (4) Where no objection to 
the execution is taken but the applicetion 
becomes partly or wholly fructuous and 
such fructification necessarily involves the 
assumption that the application was made 
within limitation, then after such fruc- 
tification the judgment is debarred by 
the principle of res judicata from ra‘sing 
question that that application was not 
within limitation.” 


17. The third proposition fully covers 
the instant case as the previous oltjec- 
tion had been dismissed in default. As 
such there could be no application of the 
principles of constructive res judicata and 
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the execution court erred in holding to 
the contrary. 

18. It has been. urged on behalf of the 
decree holder respondent that in view of 
the provisions of Section 99, C. P. C, the 
errors, defects or irregularities in the 
execution application are such as do not 
affect the merits of the case, or the juris- 
diction of the court. As has been held 
above, the defect in the execution appli- 
cation is such as to render it not main- 
tainable in law. Therefors, the provi- 
sions of Section 99, C.P.C. do not help 
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“the decree holder respondent. This argu- 


ment is accordingly rejected. 


19. In the result, the apveal is allow- 
ed, the orders of the lower appellate 
court and of the execution court are set 
aside, and the execution’ application is 
dismissed. However, in view of the spe- 
cial circumstances of the case, there will 
be no order as to costs. 

Appeal allowed. 
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Girdhar Prasad and others, Appellants 
v. Joint Director of Consolidation and 
others, Respondents. 

Special Appeal No. 907 of 1970, D/- 
12-9-1977.* > 

U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), S. 190 — Mort- 
gage of occupancy holding — Validity — 
Status of - mortgagee — Whether he 
acquires Sirdari rights. 

While it is true that a mortgage of an 


. occupancy holding may be treated as a 


valid transaction on the principle of sub- 
letting but since the transaction could 
not create any interest in the land, it 
could not confer the righ: of a sub- 
tenant on the mortgagees. His status 
could be held to be that of a licensee 
only. (Para 5) 

In the present case, the mortgagees 
were put in possession of the land but 
since no interest in the land was created 
in their favour, they could not legally 
claim to be the sub-tenants and, conse- 
quently, did not acquire Sirdari rights 
on the enforcement of the U. P. Zamin- 
dari Abolition and Land Reforms Act, 


*(Against decision of S. N, Singh J. of 
this Court in Civil Mise. Writ No. 41 
of 1964, D/- 1-9-1970.) 


JU/JU/D742/77/AGT/MV. 
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8 AH. 
AIR 1930-All 136 (FB) and. (1893) ILR 15 


All’ 219 (FB), Considered. -(Para 4) 
Cases Referred:- Chronological Paras. 
AIR 1956 All 436 3, 4 
AIR .1930 All 136 (FB). 4 


(1893) ILR 15 All 219 (FB) 4 


V, K. S. Chaudhary, for Appellants; 
Standing Counsel, for Respondents. 


_ K. N. SETH, J3.:— In consolidation 
proceedings Smt. Rukmini filed an ob- 
jection to the effect that the plots in dis- 
pute were occupancy holding of her hus- 
band Behari. In June, 1908, these plots 
were mortgaged by Kaushilaya, the pre- 
decessor-in-interest of Behari, in favour 
of Sri Khireshwar, predecessor-in-interest 
of the petitioners. She claimed that 
Behari died after the date of vesting and 
since Behari was recorded as tenant-in- 
chief, after his death she inherited the 
land in dispute as Sirdar and the peti- 
tioners were mere Asamis. The claim 
was contested and it was pleaded that 
the petitioners, who were ex-Zamindars, 
being in possession of the land in dis- 
pute, acquired Bhumidhari rights. In the 
alternative it was asserted that mortgage 
of the occupancy holding being void and 
~- no suit having been filed for possession 
‘within the period of limitation, the peti- 
tioners acquired Sirdari rights on the 
date of vesting. 


2. The Consolidation Officer accepted 
the claim of the petitioners that they 
_ had acquired Sirdari rights and directed 
that their names be recorded as Sirdars. 
The Settlement Officer (Consolidation) 
allowed the appeal filed by Smt. Rukmini 
holding that after the death of Behari, 
she acquired Sirdari rights and she was 
entitled to have her name recorded as 
Sirdar. The Deputy Director (Consolida- 
- tion) dismissed the appeal of the peti- 
tioners holding that the mortgage was 
_ not more than sixty years’ old as claim- 


' ed by them and that they still held the’ 
land as mortgagees and, therefore acquir-_ 


ed only Asami rights and the respondents 
acquired the status of Sirdar, The peti- 
tioners thereafter preferred a revision 
which was dismissed as not maintainable. 
Dismissing the petition of the appellants, 
a learned Single Judge of this Court 
negatived the claim of the appellants 
that they were Bhumidhars as well as the 


alternative claim that the petitioners be- . 


came Sirdars of the plots in dispute. The 
learned Judge also held that the revision 
filed by the petitioners before the Joint 
Director of Consolidation was not main- 
tainable, a Me ee 
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tion of the mortgage. 


{Prs. 1-4] Girdhar Prasad. v. Jt.. Director of Consolidation (Seth J.) AsIR. 


3. During the course of argument, 
learned counsel for the appellants con- ` 
fined his case to the claim of Sirdari 
rights over the plots in dispute on the 
ground that assuming that there was a 
mortgage, this mortgage could be accept- 
ed only on the principle of sub-letting 
and once that principle wag accepted, the 
petitioners acquired Adhivasi and there- 
after Sirdari rights on the passing of the 
U. P. Zamindari Abolition and Land Re- 
forms Act. In this connection, it was 
also. urged that.if the mortgage wag held 
to be a valid mortgage then on the ex- 
piry of sixty years the mortgage came 
to an end- and the petitioners became 
tenants -and’--thereafter Sirdars of the 
plots in dispute. The latter ground on 


‘which Sirdari rights have been claimed 


must be negatived in view of the finding 
recorded by the Deputy. Director (Con- 
solidation) that it has’ not been proved 
that the mortgage was more than sixty 
years old. Moreover, as laid down in 
Barhu Singh v. Kharpattu, (AIR 1956 Al 
the mortgagee of an occupancy 
holding under the Rent Act of 1881 
would have no right to claim extinguish- 
ment of the mortgagor’s interests in the 
property by the enforcement of the rights 
created by the mortgage. If the mort- ` 
Gagee does not get any interest in the 
occupancy holding he cannot claim to 
obtain that interest by expiry of the 
period of limitation fixed for the redemp- 
The right of re- 
demption of the mortgagor in a usufrtic- 
tuary mortgage of this nature will, 
therefore, not be deemed to have become 
barred by lapse of time under Art, 148, 
Limitation Act. : 


4. The argument that the mortgage 
could be accepted only on the principle 
of sub-letting and that ‘once that prin- 
ciple was accepted, the petitioners, as 
sub-tenants of the plots..in dispute, ac- 
quired Adhivasi and thereafter Sirdari 
rights on the enforcement of the U. P. 
Zamindari Abolition and Land Reforms 
Act, appears to be based on the principle 
laid down_in Lallu Singh v, Ram Nandan, 
(AIR 1930 All 136 (FB)). In that case 
a tenant usufructuarily mortgaged his 
holding in 1886. Subsequently in 1893 
and 1898, he executed a-second and a 
third bond hypothecating the holding in. 
lieu of fresh advances agreeing not to 
redéem or resume . possession without 
paying not only the sum’ advanced under 
the first deed but also the amounts due 


under the second and the third. It. was 


a 
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held by Mukherji, J. that: (at pp. 139, 
140) 
“a usufructuary mortgage of an ccu- 


-pancy holding was in the nature cf a 
‘sub-letting and to that extent the neort- 


gage was allowable...............008 

The mortgage of 1886 can therefore, 
be upheld only as a mere sub-letting on 
the part of the mortgagors to the, meort- 
gagee.” 
King, J. relied on the Full Bench éeci- 
sion in Khiali Ram v. Nathu Lal, (2893) 
ILR 15 All 219, that although the ‘cight 
of occupancy’ was declared to be not 
transferable, the Legislature did not 
intend to prohibit the occupancy tenant 
from transferring the ‘right to occup;’ or 
the right of possession, by way of sub- 
lease or usufructury mortgage, Niamat- 
ullah, J. was of the opinion that a usu- 
fructuary mortgage, as such, of an ceu- 
pancy holding under the Act of 1881 was 


- invalid but that Khiali Ram’s decision 


(supra) must: be accepted. He furzher 
held that the ratio decidendi of that 
case, so far as it related to usufructuary 
mortgages of occupancy holding, was 
that such ‘mortgages were valid only to 
the extent that right tọ occupy is trans- 
ferred on condition that possession “i= to 
be retained by the creditor till money 
is paid and that it was invalid so fe? as 
it may give a right to the creditor to 
realise his money by sale of the pro~ 
perty. The rule laid down in Lalu 
Singh’s case (supra) and other cases on 
the point have been explained in B=rhu 
Singh’s case (AIR 1956 All 436, at p. 439) 
(supra). Agarwala, J. observed :— 


“Upon a consideration of all these 
eases in my opinion it must be held zhat 
a usufructuary mortgage of an cecu- 
pancy holding created when the N.W.P. 
Act No. 12 of 1881: was in force mud be 
treated as a valid transaction but ir a 
qualified sense, i.e., in the sense of zub- 
letting with a covenant that the mort- 
gagor will not be entitled to reczver 
possession without payment of the mort- 
gage money and further that a trarsfer 
of the occupancy holding was not crea- 
ted by the mortgage but a mere right 
to occupy the holding was created upon 
certain covenants.” 


' While it is true that a mortgage of an 


occupancy holding may be treated a= a 


valid transaction on the principle of sub- . 


letting but since the transaction csuld 
not create any interest in the land, it 
could not confer the right of a suk-te- 
nant on the mortgagee. His status ceuld 


{be held to be that of a licensee only. 


Ghazi Ram v, State 


All. 9 


5. In the present case, the mortgagees; 
were ‘put in possession-of the land but 
since no interest in the land was creat- 
ed in their favour, they could not legally 
claim to be the sub-tenants. and, conse- 
quently, did not acquire Sirdari rights 
on the enforcement of the U. P. Zamin- 
dari Abolition and Land Reforms Act. 
-The claim has been. rightly negatived. 

6. The appeal has no merit and is dis- 
missed, Parties shall bear their own costs. 

- . Appeal dismissed. 
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Ghasi Ram, Petitioner v. State of U.P. 
and others, Opposite Parties. 

Writ No. 38 (C) of 1977, D/- 20-5-1977. 

U. P. Imposition of Ceiling on Land 
Holdings Act (1 of 1961) (as amended by 
U. P. Act (Amending) Act II of 1975) 
S. 4-A — Irrigated land — Duty to 
examine Khasras and other records = 
Cannot he substituted by oral evidence 
of Naib Tahsildar, 


Section 4-A casts a duty on the pre- 
scribed Authority to (@) examine rele- 
vant Khasras for the years 1378 to 1380 
Fasli, (b) latest village map, (c) such 
other records as it may deem necessary, 
(d) and may make local inspection if he 
considers necessary. Thus after amend- 
ment the revenue extracts of 3 years 
preceding Amending Act XVIII of 1973 
have been adopted as basic records, The 
Act has purposefully omitted oral evid- 
ence of any official, Lekhpal or Naib 
Tahsildar and has preferred to go by the 
records and the opinion of the prescribed 
Authority based on materials mentioned 
in the Section. (Para 6) 


Held. the oral evidence of the Naib- 
Tahsildar cannot be a substitute for the 
record mentioned in the section. Admit- 
tedly no local inspection was made nor 
did the authorities examine any other 
record. The only evidence examined and 
relied on was Khasra extracts for 1378 
to 1380 Fasli. The Authorities held that 
land was growing two crops but it did 
not arrive at a finding that it was in 
effective command of area of tube well 
or lift irrigation canal, As such the find- 
ing of the authorities was quashed. 

_ (Paras 7 and 11) 

B. B. Paul, for Petitioner; Standing 
Counsel, for Opposite Parties, 


HU/HUICS44/77/ENKIMVS 
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ORDER: — In response to the notice 
issued under S. 10 (2) of the U, P. Im- 
position of Ceiling on Land Holdings 
Act, 1960 (hereinafter referred. to as the 
Act), the petitioner raised a number of 
objections, One of the objections was 
that Plot Nos. 1674, 1679, 1714 and 1717 
of village Rajpur were not irrigated 
land. : 

2. The prescribed. Authority examined 
the revenue extracts and held that twa 
crops appeared to have*been grown on 
the plots in dispute, On the basis of oral 
statement of Naib-Tahsildar he held the 
land in dispute to be irrigated. The Ap- 
pellate Court dismissed the appeal on the 
~ finding :— : 

“I have gone through the copies of 
Khasras for the years 1378 to 1380 Fasli 
on the record. In the aforesaid. plots the 
source of irrigation recorded is tube- 
well boring, well and tube-well. Fur- 
ther in the Khasras two crops have been 
recorded in the fields.” 

3. The basis for determination of 
ceiling area is the nature of the land, In 


1960 Act it was: fair quality land and © 


since 1973 it became irrigated land. To 

-ensure uniformity and equality amongst 
the tenure-holders the Legislature itself 
laid down the basig for the determining 
the fair quality or irrigated land, Consi~ 
dering. the non-availability of irrigation 
facilities in undeveloped “areas or hilly 
tracts it laid the manner of determination 
by inserting S. 4-A by U. P. Act 
(Amending) Act II of 1975 with effect 
from 8-6-1973, The anxiety to reduce 
element of guess work ig exhibited in 
sub-cls. (14) and (15) of S. 3 read-with 
sub-s. (i) of S. 4 and S. 4-A. 

4. In what manner the prescribed 
Authority has paid lip service to these 
provisions ig manifestly } illustrated by 
this case. The order passed by the Appel- 
late Court is, still, more surprising. 


5. The laudable objective of the Act 
is frustrated by the authorities empower- 
ed to implement these provisions in haste 
‘and hurry. They should not ignore for 
reaching consequences on a tenure-hol- 
der, The proceedings are in nature of 
forcible acquisition, They have to be 
interpreted strictly and implemented 
carefully. The manner in which this case 


hag been decided not only increases liti- . 


gation and multiplies arrears but defeats 
the purpose due to delay. . 

6. Section 4-A. casts a duty on the 
prescribed Authority to ‘— (a) examine 


relevant Khasras..for the years 1378 to 


-Ghasi Ram v. State (R. M. Sahai J.) . 


A.LR. 


1380 Fasli (b) latest village map (c) such 
other records as it may consider neces- 
sary (d) and may make local inspection 
if he considers necessary. As the Act 
was amended drastically by Act XVIII 
of 1973, the revenue extracts of three 
years preceding this Act have been ad- 
opted as basic. records, But the prescrib- 
ed authority has been: empowered to 
examine other records as well, The Act 
purposely has omitted oral evidence of 
any official — Lekhpal or Naib-Tahsildar 
— and has preferred to go by the re- 
cords and opinion of the prescribed au- 
thority based on material mentioned in 
the section. `. 

T. The oral evidence of the Naib- 
Tahsildar .cannot be a substitute for the 
record mentioned in the section. Ad- 
mittedly ` no local inspection. was made 
nor did the authorities examine any 
other record. The only evidence, there- 


fore, on which the case could be decided|]- | 
examined by sub-i. 


and which has been 
ordinate authorities is the Khasra ex- 
tract for 1378 to 1380 Fasli. 

8. The petitioner and-the respondents 
have filed these revenue. extracts. The 
entries are not disputed. 


9. Before examining the entries an 
argument raised on behalf.of the State 
may be considered. On the strength of 
para 5 of the counter-affidavit it is argued 
that the land is capable of growing twa 
erops. The argument, apart from being 
new, is on a complete misunderstanding 
of the provisions contained in the Act, 

10. Section 4-A contemplates three 
types of situations when land can be said 
to be.irrigated. They do not overlap. 
In the first category irrigation facility 
and growing of two crops in any of three 


years (i.e. 1378 to 1380), The second cate 


gory is where irrigation facilities became 
available by State Irrigation work after 
1972 and growing of two crops was 
shown in any agricultural years between 
date of work and issue of notice under 
S. 10. And for the last category. land 
should be situated within effective com= 
mand area of lift irrigation canal, tube- 
well a privete irrigation: work and class 
and. composition -of soil may be such 


that it may be capable of growing two . 


crops. 


11. The attempt of State to bring this 
case in category three can succeed only 
if the land is found to be situated: in 
effective command area, There ig no 
such finding, The mere statement in 
counter-affidavit, in my opinion, falls 


a 


- a portion of it the 
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short of the 
in this section. 
- 12. The Khasra 
1380 Fasli reveal that no two crops were 
shown to .have grown in Plot Nos. 1679 
and 1717. 


requirement contemplated 


13. In Plot No. 1714 in 1380 Fasli two 


crops were grown. But no source of irri- 
gation is entered in 1878 and 1379 Fasli. 
In 1380 Fasli well (atg) is mentioned. 
But well can be covered only in ‘private 
source of irrigation.’ Private source of 
irrigation has been defined in cl, 14 of 
S. 3. It does not satisfy any of these 
tests. Nor is there any finding on this 
aspect, Even in the counter-affidavit 
there ig no averment, 

14. Regarding Plot No. 1674, it is not 
denied that two crops were grown in 
this plot and there was source of irri- 
gation. But what is urged is that the 
action of authorities hag caused substan- 
tial injury by taking entire area of plot 
K be irrigated when, admittedly, only 

a portion of it was found to be irri- 
gated. 

15. Sub-section (2) of S. 3 dejines 
ceiling area, The Act uses the words 
area, land and holding. Even S, 4-A pro- 
vides, that cnly that land shall be censi- 
dered as irrigated land regarding which 
irrigation facilities are available and at 
least two crops were grown. Land and 
plot are not synonymous, Even in the 
Khasra there ig a column for each plot. 
In different columns area, crop, neture 
of land, irrigated or unirrigated is shown. 
What is to be ascertained is how much 
land is irrigated. It may be that a plot 
may have a very large area but only on 
irrigation facilities 
may be available and crops may ‘be 
grown. In order to avoid hardship in 
such cases the Legislature used the word 
Yand’ and rot ‘plot’ or ‘holding’; The 
subordinate authorities have taken the 
entire plot as irrigated land only be- 
cause on a portion of it two crops were 
grown or the irrigation facilities were 
available, 

16. For the reasons stated above, this 
petition is allowed, The orders passed by 
the respondent Nos, 2 and 3 are quash- 
ed. Respondent No. 3 is further directed 
to decide the objection of the petitioner 
in the light of the observations made 
above. The petitioner shall be entitled to 
his costs. 

i Petition allowed. 


Munnu Lal v, Nagar Mahapalika (Yashoda Nandan J.) ` 


extracts of .1373 to` 


- Amendment Act 


{Prs, 1-2] AIL 11 
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Munnu Lal, Appellant v. Nagar Maha- 
palika and others, Respondents, 

Civil Revn, No. 809 of 1977, D/- 1 
1977.* “ 

Civil P. C. (5 of 1908), ©. 39, R, 4, 
Third Proviso (as introduced by U. P. 
Civil Laws (Reforms and Amendment) 
Act, (1976) — Validity — Not inconsis- 
tent with Central Civil P. C. (Amend- 
ment) Act, (1976). 


A relief of injunction is a discretion- 
ary one and there is an inherent power 
in every Court to vacate the order of 
injunction if it is of the opinion that 
there has been an abuse of the process 
of the Court. The State legislation has 
done nothing beyond codifying a power 
inherent in “Courts exercising discre- 
tionary jurisdiction while considering the 
question of grant of an injunction order. 

l (Para 5) 

Dr. Gyan Prakash and Anand Mohan 

Lal, for Petitioner. 


19-5- 


ORDER :— This is a plaintifi’s 
application in revision and is direct- 


ed against an order passed by the. 
learned District Judge, Allahabad con- 

firming an order passed by the learned 

Munsif West vacating an ex parte order 

of injunction. The ex parte order of in- 

junction was vacated on the ground that 

the plaintiff applicant was adopting dila- 

tory tactics. 

2. Learned counsel for the applicant 
urged that the learned Munsif whose 
order was confirmed by the Appellate 
Court vacated the ex parte order of 
injunction in purported exercise of 
powers under O. 39, R. 4 as amended by 
the Uttar Pradesh Civil Laws (Reforms 
and Amendment) Act, 1976 hereinafter 
referred to as the State Amendment 
Act. It was urged that S, 13 of the State 
which introduced ¢ 
third proviso to O. 39, R. 4, C. P, C. as 
it stands amended by the Code of Civil 
Procedure (Amendment) Act, 1976 is not 
consistent with the Central Amendment 
and is consequently invalid on accouat 
of S. 97 of the State Amendment Act. 
The contention in my opinion is unsound 
and cannot be sustained, Order 39, R, 4, 
C. P. C. as it stands after amendment of 
the Code by the Central Amendment 
Act runs as follows :— 


*(Against Order off P. N, Goel, Dist. J; 
Allahabad, D/- 12-3-1977). 
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“Any ‘order. for an. injunction may be 


discharged, or varied, or set aside. by the 
Court, on application made thereto by 
any party dissatisfied with such order. 


Provided that if in an application for 
temporary injunction or in any affidavit 
supporting such application, a party has 
knowingly made a false or misleading 
statement in relation to a material parti- 
cular and the injunction was granted 
without giving notice to the opposite 
party, the Court shall vacate the injunc- 
tion unless, for reasons to be recorded, 
it considers that it is not necessary so to 
do in the interests of justice. Provided 
further that where an order for injunc- 
tion has been passed after giving to a 
party an opportunity of being heard, the 
order shall not be discharged, varied or 
set aside on the application of that party 
except where such -discharge, variation 
or setting aside has been necessitated 
by a change in the circumstances, or 
unless the Court is satisfied that the 
order has caused undue hardship to that 
party.” 


3. The two proviso quoted above, it 
may be mentioned here, have been in- 
troduced in O. 39, R. 4 of the Code of 
Civil Procedure by Act 104 of 1976 
which came into force on the 10th Sep- 
tember 1976, Learned counsel conceded 
that the two proviso added to the Civil 
Procedure Code by Act No, 104 of 1976 
did not apply to the instant case because 
the ex parte order of the injunction had 
been granted before the coming into 
force of the Central - Amendment Act. 
The proviso added to O. 39, R. 4 by the 
State Amendment which came into force 
with effect from Ist January 1977 is in 
_ the following terms :— 


“Provide@ that if at any stage of the 
suit it appears to the Court that the party 
‘in whose favour the order of injunction 
exists ig dilating the proceeding or is 
otherwise abusing the process of the 
Court it shall set aside the order of in- 
junction.” 


4, It was urged that under the Cen- 
tral Act the Court had power to vacate 
an ex parte order of injunction only .on 
merits. As a result of the proviso intro- 
duced by the State Amendment this 
power has been widened and is now open 
to a Court granting an order of injunc- 
tion to vacate the 
ground that the plaintiff is dilating the 
proceedings or is otherwise abusing the 
process of the Court. ` He invited my 


Karan Singh y State 


` order even on the - 


attention tọ sub-s. ay of S. 97 of Act 104. 
of 1976 which is in the following terms :— 

“Any amendment made or any provi- 
sion inserted in the Principal Act by a 
State Legislature or a High Court, be- 
fore the commencement of this Act shall, 
except in so far as such amendment or 
Provision ‘is consistent with the provi- 
sion of the Principal Act’ as amendment 
by this Act, stand repealed.” 

5. It wag submitted that the legisla- 
tion is not consistent with the Central 
Amendment because it adds new grounds 
to the Code existing in the Central Act. 
for vacating an ex parte order of injunc- . 
tion. The contention is in my opinion 
wholly unsound and overlooks the basic 
character ‘of an order of injunction per- 
manent or otherwise. A relief of injunc- 
tion is a discretionary one and there is 
an inherent power in every Court to 
vacate the order of injunction: if it ig of 
the opinion that there has been an abuse 
of the process of the Court. The State 
legislation has done nothing beyond 
codifying a power inherent in Courts] 
exercising a discretionary jurisdictioa 
while considering the question of grant 
of an injunction order. 


6. In the circumstances as stated al- 
ready the revision is without any merit 
and is accordingly dismissed, 

Revision dismissed, 
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Karan Singh, Petitioner v. 
U. P. and others, Respondents. 


Writ Petn. No. 711 of 1977, D-/ 18-5- 
1977. 


(A) U. P. Imposition of Ceiling on 
Land Holdings Act (1 of 1961) (as amend- 
ed by Act 20 of 1976), Ss, 13-A, 10 and 9 
— Return under S. 9 not furnishing 
details correctly — Mistake escaping 
under S. 10 — Power of prescribed Au- 
thority to rectify mistake. 


Where the details are not furnished 
correctly in the return filed under S. -9 
and it escapes notice under S.-10 the 
prescribed Authority can. under S. 13-A 
issue notice for rectification of such mis- . 
take and therefore it cannot be said that . 
once proceedings under Ss. 9 and 10 have 
been taken the prescribed Authority js 
debarred from proceeding to rectify the 
mistake on the ground that the entire 


HU/HU/C645/77/GNB 


State of 
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record being available with the preserib- 
ed Authority it could not be said -hat 
there was mistake apparent on the Zace 
of the record. (Paras =, 4) 

(B) U. P. Imposition of Ceiling on 
Land Holdings Act (1 of 1961), Ss, 1 (2) 
and 13-A — Scope and_ distinctio — 
Whether notice was under `S. 10 (2) or 
S. 13-A — Test. 
- The scope of Ss. 10 (2) and 13-4 is 
entirely different and one does not over- 
lap the other and the power under tanem 
has to be exercised in different circam- 
stances on different set of facts and 
merely because the notice is stated te be 
under S. 10 (2) does not .mean that the 
prescribed Authority was debarred from 
proceeding under S. 
not the mention of wrong sectién but the 
subject-matter of the notice which mekes 
the entire difference ‘and where the 
notice stated to be under S. 10 (2) was 
issued on the basis that return filed .by 
the tenure holder was incomplete or in- 
correct and required him to file okec- 
tions contemplated under S. 10 (2) to the 
statement indicating surplus area attach- 
ed with the notice and it did not point 
‘out any mistake which necessitated the 
prescribed Authority to issue the nc-ice 
it was held that the notice was under 
S. 10 (2) and not under S. 13-A. 

(Paras F 6) 

© U. P. Imposition of Ceiling on 
Land Holdings Act (1 of 1961) (as amend- 
ed by Act 20 of 1976), Ss, 9, 12, 31 and 
38-B — Effect of — Power of prescribed 
Authority to redetermine surplus ‘lazd. 

The effect of Ss. 9, 31 and 38-B is <hat 
the prescribed Authority is empowered 
to initiate proceedings where redeterni- 
nation of surplus land is necessary sue 
to amendment in the Principal Act snd 
the bar of res judicata of earlier jrig- 
ments has also been removed and ihe 
only way to reconcile the provisions ct 
Ss. 31 and 38-B with the finality of 
judgments under S, 12 (2) is that S. 12 
(2) shall apply only in those cases where 
order passed by the prescribed Authocity 
is not amenable to redetermination. 

(Paras 9, 10) 

- ‘(D) U. P. Imposition of Ceiling on 
Land Holdings Act (1 of 1961) (as amend- 
ed by Act 20 of 1976), Ss. 5, 9 and 10 (2) 
— Sale effected by tenure holder ater 
24-1-71 not disclosed in return fled 
under S. 9 (2) — Notice under S., 10 (2) 
for redetermination of surplus lend 
issued — Validity. 

Where the tenure holder failed to Zis- 
close. in his return which was requived 
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to be filed under S. 9 (2) the sale effect- - 
ed by him in December 1971 after the 
relevant date of 24-1-71 it was held that 
the issue of notice dated 30-9-75 under 
S. 10 (2) for redetermination of surplus 
land was valid. . (Para 11) 

S. V. Goswami, for Petitioner; Stand- 
ing Counsel, for Respondents, 


ORDER: — A notice under S. 10 (2) 
of the U. P. Imposition of Ceiling on 
Land Holdings Act as amended by Act 
of 1972 ended in .its discharge by the 
Appellate Court on 24th December 1974. 
Similar notice under S. 10 (2) was issued 
on 30th Sept. 1975 which was hotly con- 
tested both on the ground of jurisdiction 
and merits but with no success, ` even, in 
appeal. This petition is directed against 
the order dated 28th Oct. 1976 and 30th 
June 1976 passed by the Appellate Court 
and the prescribed Authority in proceed- 
ings started by the second notice dated 
30th Sept. 1975. 

-2. The challenge to the order ig based 
on non-applicability of S. 13-A of the 
Act conclusiveness of the earlier judg- 
ment and lack of jurisdiction of the pre- 
seribed Authority.. The dispute in this 
petition is mainly confined to the area of 
the petitioner declared surplus by the 
subordinate authorities on the ground 
that it was covered by a sale-deed exe- 
cuted on 29th Dec. 1971. This was not 
in the knowledge of the authorities when 
proceedings were taken earlier under 
6. 10 (2). a 

3. The notice dated 30th Sept, 1975 

points out omission on the part of the 
petitioner in not furnishing complete de- 
tails in response to a notice published 
under S. 9. 
By Act XVIII of 1973 sub-s. (2) was 
added to S. 9. In the manner contem- 
plated in S. 9 this sub-section also casts 
an obligation on a tenure holder to fur- 
nish details of land in excess of ceiling 
area after publication of general notice 
in the official Gazette, Sections 4, 4A, 5 
and 6 lay down the method of determi- 
nation, calculation and exemption. The 
tenure holder while submitting the re- 
turn has to look into the provisions of 
the. Act and submit the return under 
S., 9. In case the prescribed Authority 
finds that the return is incomplete or 
incorrect he is empowered tp issue notice’ 
under S. 10 (1). Where the details are 
not furnished correctly and it escapes 
notice under S. 10 the prescribed Autho- 
rity can in the exercise of power under 
S. 13-A issue notice for rectification of 
such mistake, : ; 


“94 AML. [Prs. 4-10} 


4. It ‘cannot therefore be urged that 
once proceedings under Ss. 9 and 10 have 
been taken Prescribed Authority is debar- 
red from proceeding, to rectify the 
mistake as the entire record being avail- 
able with the Prescribed Authority it 
cannot be said that there was mistake 
apparent on the face of the record. 


5. The question then is twofold 
whether notice dated 30th Sept. 1975 
issued under S. 10 (2) was a notice in 
exercise of powers under S. 13A. If so 
whether on the facts there was a mistake 
apparent on the face of the- record. 


6. That the notice was issued under 
S. 10 (2) cannot be disputed. It is clear 
from the contents that it was issued 
on the basis that the return filed by the 
petitioner was incomplete or incorrect. 
It did not point out any mistake which 
mecessitated the Prescribed Authority 10 
issue this notice. The petitioner on the 
other hand was required to file objec- 
|tion as contemplated under-S. 10 (2) to 
the statement which indicated surplus 
area, chart of which was attached with 
the notice, The scope of S. 10 (2) and 
Section 13A is entirely different. It can- 
mot be said that one overlaps the other. 
The power has to be exercised in differ- 
ent circumstances on different set of 
facts. It is true that merely because the 
notice is stated to be under Section 10 (2) 
does not mean that the Prescribed Autho- 
rity was debarred from proceeding under. 
S. 13A. It is not the mention of a wrong 
section but the subject-matter of the 
motice which makes the entire difference. 
On the facts stated in.the notice it can- 
not be considered as initiation. of pro- 
ceedings for rectification of mistake ap- 
parent on the face of the record. 


7. In view of what hag been stated 
above it is not necessary to decide the 
second point, namely whether on the 
facts there was a mistake apparent un 
the face of the record. 

8. Sri Yudhishthir the learned stand- 
ing Counsel then urged that in view of 
S. 9 of Act II of 1975 and S. 38-B as 
inserted by Act 20 of 1976 the earlier 
order passed by the Prescribed Authority 
did not have the force of conclusiveness. 
The notice dated 30th Sept. 1975 under 
‘S! 10 (2) for redetermination of the sur- 
plus land was in accordance with the 
law as it stood after. these amendments 
were incorporated. It is admitted that 
when notice dated 30th Sept. 1975 was 
issued Act 20 of 1976 wag not in opera- 
tion. But as the Act came into force 
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with retrospective effect ie. from the - 
notice issued under Section 10 (2) was 
not invalid when the occasion arose to 
exercise of powers under that section. 
According to him the transitory provi- 
sion contained in S. 9 of Act II of 1975 
and S. 31 of Act 20 of 1976 read with Sec- 
tion 38-B removed all possible obstacles 
for redetermination-of surplus land. He 
stressed that by S, 38-B the finality of 
judgments rendered by other than ceil- 
ing court has been taken away. And by 
different sub-clauses of S. 31 and S. 9 
the finality as vizualised under S. 10 (1) 
and (2) has been restricted to such 
narrow limit that it amounts to permit- 
ting the Prescribed Authority to reopen 
the matters afresh, 

9. The doctrine of res judicata or the 
rule of conclusiveness of judgment is 
based on public policy and is aimed at 
curtailment of superfluous litigation, The 
rule really is one of convenience and does 
not rest on absolute justice. The Act 1s 
directed in achieving socialization and 
equitable distribution of land. To achieve 
this public good the legislature added 
provisions which widened the scope of 
redetermination. The law was altered 
vitally in 1973 and 1975. Some sections 
were added, other substituted and yet 
others modified. The definition of ceiling 
area, family, method of calculation for 
determining ceiling area, under Sec- 
tions 4, 4A, 5 and “6 changed the whole 
complexion of the Act. As the amend- 
ments are retrospective they are bound 
to render those orders incorrect which 
were given under the old law. It was 
considered therefore necessary to enact 
provisions as are contained in S, 9 and 
S. 31 of Act 2/75 and 20 of 1976 (transi- 
tory provision). The effect of these 
provisions is that the Prescribed Autho- 
rity is empowered to initiate proceedings 
where redetermination is necessary due, 
to amendment in the principal Act. The 
conferment of power would have been 
illusory unless the bar of res judicata of 
earlier judgments was also removed. 

10. It is however urged, on behalf of; - 
the petitioner that S. 12 (2) S, 38-B 
and S. 31 with its various sub-sections 
must be read in harmonious manner. 
The finality of a judgment under Ss; 12 (1) 
and 12 (2) of the Act is taken away by 
these provisions only in so far where 
redetermination is required under the 
principal Act as amended by the amend- 
ing Act. In other words if the principal 
Act has not been amended by any of 
the amending Acts then no occasion arises 
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efor. redetermination and to that extent 
the judgment rendered under Ss. 12 (1) 
and 12 (2) shall remain final. Sub-sec (3) 
of S. 31 as a matter of fact completely 
demolishes the argument advanced on 
behalf of the petitioner. It specifically 
permits re-determination of the surplus 
land even where the appeal was dec.ded 
and had become final. The only waz to 
reconcile these provisions is that S. 15 (2) 
shall apply only in those cases where 
the order pessed by the Prescribed Au- 
thority is not amenable to re-determina- 
tion, 
I1. Admittedly the sale deed was 2xe- 
cuted in Dec, 1971 ie. after Jan, 1971 
the date after which every transfer has 
to be ignored in accordance with the 
provisions of Section 5 of the Act urless 
it is covered by one of the exceptions 
as laid down in the Explanations. The 
relevant date of 24-1-71 was broughé in 
the statute by the amendment in 1073. 
Aftér the ‘publication of Notification wader 
S..9 (1) the petitioner was duty bcund 
to disclose it in his return which is re- 
quired to be filed under S. 9 (2). The 
petitioner cannot be heard to say tha: he 
Wag not aware of the law. Ignoranc2 of 
law is no excuse and the petitioner be- 
„ling under a legal obligation failecé to 
discharge his responsibility. The fact 
that S. 5 (6) was amended by U. P. Act 
XX of 1976 with effect from 10th Det. 
1975 cannot be disputed. The addition 
of Explanation II which casts a burden 
on the tenure holder to establish thet a 
transfer effected after 24-1-71 was a 
transfer effected in good faith. In ozher 
words the presumption is that the trans- 
fer effected after 24-1-1971 is not in. good 
faith and has to be ignored. This amend- 
ment in law in 1976 with retrospective 
effect necessitated redetermination of sur- 
plus land. Jt cannot therefore be said 
that the authorities in any manner a2ted 
against- the provisions of law in issuing 
notice under S. 10 (2). The argument 
regarding jurisdiction is equally uncen- 
able, In the counter affidavit it has been 
clearly stated that the Prescribed Ausho< 
rity for Sadabad was Prescribed Authcrity 
for Chhatta as well. It was transferred 
by the S.D.O, to A.S.D.O, Chhatta on 
24-3-1976. 
12. In the circumstances there is no 
. merit in this writ petitioh. It is accord- 
ingly dismissed with costs. 
Petition dismissed. 





emynemarey 


. Amir Singh v. Om. Prakash 


4 All, 15 | 
AIR 1978 ALLAHABAD 15 


M. P. MEHROTRA, J. 


Amir Singh, Applicant v. Om Prakash 
and others, Respondents. 


F. A. F. O. No, 407 of 1972, D/- 
1977.* 

(A) Civil P.C. ( of 1908), O. 22 R. 10— 
Scope —Death of appellant during pen- 
dency of appeal — Sen brought on re- 
cord as appellant — Another person with 
whom deceased entered into agreement 
for financing of litigation, if could be im- 
pleaded as appellant. 

During the pendency of an appeal 
againt dismissal of suit impugning a gift 
deed, the appellant B died and his son 
was substituted in place of the deceased 
appellant. B and his uncle A during pe- 
dency of the suit had entered into an 
agreement intended to finance the litiga- 
tion with stipulation that on suecess the 
property would be divided half and half 
between the parties concerned, namely, 
B and A. A also applied for’ being im- 
pleaded as appellant No. 2 which was 
refused, On appeal from the said order: 

Held that even assuming (but not de+ 
ciding) the agreement to be genuine, still 
there was no assignment, creation or de- 
volution, of any interest in praesenti. A 
could mot be impleaded as appellant 
under O, 22 R. 11 which was not attract~ 
ed to the facts of the instant case, AIR 
1940 Mad 918, Followed, (Para 3) 

Order 22 R. 10 C. P, C. ig a mere en- 
abling provision and it is not obligatory 
that an assignee, or a person in whose 
favour an interest is created or devolved 
during the pendency of the suit, must 
necessarily be impleaded under O. 22 
R. 10. C. P. C. (Para 4) 
Anno: AIR’s Comm. on C.P.C. (8th Edn.) 
O. 22. R. 10. N.-6.. 

. (B) Civil F.C. (5 of 1908), Ss. 115, 151— 
Order under S. 151, in the nature of. dis- 
cretion — Revision against same is not 
maintainable, even if .order is wrong. 
more so where there is no jurisdictional 
error. (Para 3) 

Anno: AIR Commentary on C.P.C. (4th 

Edn.) S. 115, N. 20. 
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“(Against judgment and decree of M. 
Murtaza Husain Dist, J., Azamgath, D/- 
12-10-1972.) 
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AIR 1938 Mad 757 

AIR 1934 All 442 

AIR 1924 Cal 90 

(1918) ILR 35 All 273 (PC) 


Lakshmi Bhari, for Applicant. Prakash 
Gupta, for Respondents. 


JUDGMENT:— This. first appeal from 
order is directed against the order passed 
by the lower appellate court reject- 
ing an application whereby the pre- 
sent appellant sought leave of the said 
court to be brought on record as appel- 
laat no, 2 in the appeal which was pend- 
ing in the said court. The brief facts in- 
volved in the appeal are these: 

One Bindeshwari Singh filed Suit No. 33 
of 1968 in the Court of the Civil Judge. 
He was the sole plaintiff in the suit and 
it seems that he impugned certain gift 
deeds. The suit was dismissed and an ap- 
peal was filed in the lower appellate 
court. Bindeshwari Singh was the appel- 
lant and the defendants were impleaded 
as respondents. During the pendency of 
the said appeal, Bindeshwari Singh died 
aad his son. Musafir.Singh moved an ap- 
plication for being substituted in the 
place of the deceased appellant. That ap- 
plication was allowed and Musafir Singh 
was brought on record in the place of the 
deceased appellant. 

2. The present appellant before me, 
Amir Singh, applied in the lower appel- 
late court for being impleaded as appel- 
lant No. 2. In support of his application 
which purposed to be under O. 22 R, 10 
read with S, 151 C.P.C., he filed an affi- 
davit. He relied on an agreement „dated 
23rd Aug. 1969 which was alleged to have 
been entered into between him and the 
deceased Bindeshwari Singh — the latter 
happened to be the uncle of Amir Singh. 
The other side filed objections. After 
hearing the parties, the lower appellate 
court rejected the application, One of the 
considerations which weighed with the 
said court was the fact that even though 
the agreement dated 23rd August, 1969 
had been allegedly executed during the 
pendency of the suit, no application had 
been made by Amir Singh for being im- 
pleaded as a co-plaintiff in the said suit 
and the application was made in the 
lower appellate court some time in 1972 
after Bindeshwari Singh had died. 

The Court was also of the opinion that 
the presence of Amir Singh was not 
necessary before the court in order to 
enable it to effectually and completely 
adjudicate upon and settle the questions 
involved in the suit, The court also ob- 
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served that the son of the deceased res~. 
pondent brought on record was prosecut- 
ing the appeal before the said court and 
lastly an observaticn was made that Amir 
Singh, if he had any interest in the sub- 
ject-matter of the suit, could bring ano- 
ther suit. On the said grounds the appli- 
cation was rejected. Hence, he. has come 
up in appeal to this court and in support 
thereof, I have heard Sri Laxmi Behari 
and-in opposition Sri Prakash Gupta has 
made his submissions. 


3. I have perused the agreement dated 
23rd August, 1969 and it appears to me 
that it was an agreement intended to fi-|: 
nance the litigation with stipulation that 


. on success the property would be divided 


half and half between the parties con- 
cerned, namely, Bindeshwari Singh and 
Amir Singh. I am not saying anything on 
the question -whether. the agreement 
should be treated as a genuine one or not 
but as the agreement stands, ,even if it 
were to be treated as genuine, still, there 
is mo assignment, creation or devolution, 
of any interest in praesenti. It seems to me] . 
that the Division Bench authority repor- 
ted in S. V. S, N. Pillai v. S. Pillai (AIR 
1940 Mad 918) is clearly applicable to the 
facts ofthe instant case, There also the 
agreement was of an identical nature and. 
it was held that the party concerned who 


‘sought to be impleaded under O. 22 R. 10 


C.P.C. could not be impleaded under the 
said provision, Reliance was placed on a 
Privy Council decision reported in (1913) - 
ILR 35 All273 (PC) (Basant Singh v. Ma- 
habir Prasad). It seems to me therefore, 
clear that O. 22 R. 10 C.P.C, was not 
attracted to the facts of the instant case. 
Reference has also been made at the 
bar to another aspect of the matter, name- 
ly, whether if the assignment, creation or 


devolution of any interest took place 
during the pendency of the suit, then 
whether an assignee, or the person in 


whose favour such interest has been crea- 
ted or has devolved, has a right to move 
the appellate court for being brought on 
record under O. 22 R, 10 C.P.C. Sri Lax- 
mi Behari has pointed out that whereas 
AIR 1934 All 442, a Division Bench au- 
thority of this court is against him on the 
said point, many High Courts have taken 
a contrary view and he has drawn my at- 
tention to T. K.C, Iyer v. A. Amma, (AIR 
1949 Mad. 870), E, Ramjiwanji v. H.. 
Raghunath (AIR 1947 Nag 75), Laxmi? 
Narain v. Babu, (AIR 1946 Lah 33), A. 
Raja v. N. Raja (AIR 1938 Mad 757) and 
R. K. Roy v. J. P. Singh Deo (AIR 1924 
Cal 90), Shri Lakshmi Behari contended 
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that in such a situation, if necessary the 
case might go before a larger Bench as 
the Division Beach of this Court: is bind- 
ing on me. However; in view of the fact 
that I have already held on another 
ground that O. 22 R. 10 C.P.C. is not at- 
tracted to the present case, it is not n2ces- 
sary that the matter should be referred 
to a larger Bench. Once it is decided that 
O. 22 R. 10 C.P.C. does not apply, then 
obviously, this appeal is not maintainable. 


It is only an order passed under O. 22 
R. 10 C.P.C. which is appealable under 
O. 43 R. 1 Cl. (1). Thereafter Sri Lakshmi 
Behari contended that the applicaticn of 
Amir Singh in the lower appellate Court 
should have been treated as one vader 
S. 151 C.P.C. or O. 1 R, 10 C.P.C and the 
trial court should have allowed it. It has 
to be seen that if the application is to be 
dealt with under the said provision, then 
irrespective of the merits of the matter, 
the order could not have been ar ap- 
pealable one. In this situation, the learn- 
ed counsel for the appellant has prayed 
that he may be allowed to convert the 
appeal into a revision, I am not granting 
the said prayer. In my view, I do not 
think any jurisdictional error is invelved 
in the impugned order. It is well known 
that an order passed under S, 151 C.P.C. 
is an order in the nature of discretion, In 
such circumstances, when the court has 
exercised its discretion in a particular 
manner, even if the exercise is wrong, 
still, no revision lies. I do not think that 
the impugned order can be said to have 
been suffering from any jurisdictional 
error. ` 

4. Learned Counsel contended tha: the 
result of the impugned order has been 
that his client’s half interest in the pro- 
perty would be put in jeopardy. It is 
not possible to say at present whether 
the alleged half share it is not possible 
without a further probe in the matter to 
proceed on the said assumption. (Sic) 
The trial court made it clear that Amir 
Singh could file a regular suit if he so 
desired. It is well known that O 22 
R. 10 C. P. C. is a mere enabling provi- 
sion and it is not obligatory that an as- 
signee, or a person in whose favour an 
interest is created or devolved during the 
pendency of the suit, must necessarily be 
impleaded under O. 22 R. 10 C. P. C, In 
view of the position, there is nothing to 
prevent the appellant to seek his re- 
medies, if he has any in law (for which 
1 offer no opinion whatsoever), by = re- 
gular suit if he is advised to do so, 
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5. During the course of hearing, Sri 
B. B. P. Singh, advocate, drew my atten- 
tion to a letter which he had addressed 
to the Deputy Registrar dated 23rd Feb. 
1973 which is on record. He further 
drew my attention to the order sheet 
which shows that he took up the matter 
of fee payable to him as counsel on be- 
half of the respondent No. 6 before the 
court and he was directed to file an es- 
timate of expenses. Thereafter he filed an 
estimate of expenses which also is on 
record. He desires that suitable orders 
be passed on the said matter. Respondent 
No. 6, it seems, had been impleaded in 
the suit as a minor defendant No. 6 aged 
about 16 years. The suit was filed in 
1968. Therefore, in the ordinary course 
he attained majority some time in 1970. 
This F, A. F. O. was filed in 1972, There- 
fore, it was his duty to have informed 
the trial court that he had attained ma- 
jority: It is true that in terms O. 32 R. 12 
C. P. C. does not. apply to the minor de- 
fendants. Still, the minor defendants o2 
attaining majority, if they choose not to 
inform the court, cannot expect the cost 
of litigation on their behalf to be ineurr- 
ed by an Officer of the court appointed 
as a guardian, should be saddled on the 
shoulders of other parties. 


There seems to be no justification for 
burdening the other party with the costs 
incurred on behalf of a person who has 
already attained majority. In these cir- 
cumstances, it seems tome that primarily 
it was defendant-respondent No. 6 who 
must be held responsible for the costs 
which were incurred onhis behalf by the 
guardian appointed for his benefit by the 
trial court. In these circumstances, I 
think the defendant-respondent No. 6 
should be directed to pay the amounts 
mentioned in the estimate which has been 
filed in this court on his behalf by his 


- guardian ad litem. The said estimate shows 


that a sum of Rs, 220/- has been claimed 
as the counsel’s fee, Rs. 110/- as guardian 
fee and Rs. 30/- as miscellaneous ex- 
penses. The estimate seems to be 
reasonable. The defendant-respondent 
No. 6 shall pay the sum of Rs. 220/- to 
Sri B. B. P. Singh, Advocate who put in 
appearance in this appeal as a counsel 
on his behalf and the rest of the amounts, 
namely, Rs. 110/- and Rs. 30/- to Sri K. K. 
Srivastava, the guardian concerned, 


6. In the result, the appeal fails and is 
dismissed. Subject to the aforementioned 
liability of defendant-respondent No. 6 
to pay the expenses to his counsel and 
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his guardian, as stated above, there will 
be no order as to-costs in this appeal ~ 
Appeal dismissed, 
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_ YASHODA NANDAN, J, 
Dr. Ashok Ranjan Saxena, Petitioner V 
Smt, Vishwa Bharti, Respondent, `.. 

Civil. Revn, No. 2081 of 1976, D/- 30-8 
1977.* 

Hindu Marriage Act (25 of 1955), S. 19 
— “Last. resided together” — Meaning of 
— There must he intention on part of 
parties to reside together. 


The fact that the husband and the wife 
had or did mot have sexual intercourse 
during the relevant period has little im- 
pact for the purpose of deciding as ‘to 
whether the husband and wife resided to- 
gether at a particular place or not. So also 
the permanent ortemporary nature of the 

. residence of the husband and wife is not 
material for the purpose of deciding as 
to whether they last resided at a parti« 
cular place or not. The purpose of the 
stay together also is not material, How~ 
ever, there must be an intention on the 
part of the two to reside ‘together for 
some length of time even though it might 
be short, 


After their marriage in June 1974 the 
parties lived as husband and wife at Al- 
lahabad till December 1974. The wife 
left the matrimonial home at Allahabad 
for her father’s place at Bareilly early in 
December 1974 and never returned back 
to Allahabad. Thrice her husband visit- 
ed Bareilly, and stayed as an unwanted 
guest at her father’s house, in an attempt 
to bring about reconciliation and persuade 
her to return back. During the short 
visits, which never lasted beyond - three 
days attempts made by the husband for 
reconciliation proved futile and he had 


ed: 


. Held that under the circumstances, if 
could not be held that the husband and 
the wife ‘resided together’ for any length 
of time at Bareilly. The visits of the 
husband to Bareilly, in. the circumstances 
of the case, could not but be characterise 
ed as casual and flying visits, As the parties 
could not be said to have resided together 


*(Against judgment and order passed by: 
‘Chhotey Lal Jatav 5th Addl. Dist, and 
’ S. J.. Bareilly, D/- sere). : 
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Ashok v. Vishwa Bharti (Yashoda Nandan JJ 


. Caius 


to return back to Allahabad disappoint~ 


ALR. 


at any time at Bareilly the Court there 
had‘ no‘jurisdiction to entertain the peti- 
tion filed by the wife under S. 10 of the 
Act. ‘Case Law discussed: 
- (Paras 6, 8, 10, 12, 13) 
Referred: Chronological Paras 
AIR 1974 AN 36 > ik 
AIR 1963: ‘SC 1521 3 1068  @) Cri LJ 413 
12 


1956 AN LJ 134 | nay 9 
(1911) 10 Ted Cas 487 (Lah) 8 
(1910) 7 All LJ 193 (FB) , . 12 

Keshori Nath Tripathi, K. N, 


Dwivedi and Jitendra Kumar, for Ap- 
pellant; S. K. Mookerjee, for Respondent. 

ORDER:—. This is a revision by the 
husband: and arises out of a petition filed 
by his. wife {opposite party) under S. 10 
of the Hindu Marriage Act, 1955 herein- 
after referred to as the Act for a decree 
for judicial separation, payment of per- 
manent alimony and maintenance at the 
rate of Rs. 500/- per month and return 
of ornaments, clothes, certificates and de~ 
grees detailed at the foot of the petition. 
The claim for judicial separation was 
found on allegations of. mental and phy- 
sical eruelty, 

2. Undisputably the applicant: and the 
opposite: party were Hindus. within -the 
meaning of S. 2-of the Act and were 
married :according to ‘the Hindu rites and 
customs’ at Allahabad on the 25th June, 
1974, After their marriage they lived as 
husband and wife at Allahabad till De- 
cember 1974 and during this period, it is 
alleged by the wife that various forms of 
physical and mental. cruelty, were prac- 
tised on her by the . applicant and the 
members of his family. Ultimately on 
the 6th Dec, 1974, -the opposite-party’s 
mother came to Allahabad and she. ac- 
companied her to Bareilly to her father's 
house. It is alleged that on the 18th 
Dec, 1974 the-applicant went to Bareilly 


+ to the house of the father of the opposite- 


party and resided there with her. Ac- 
cording to the petition he tried to per- 
suade the opposite party and her parents 
but she refused to go back -with 
the applicant >to Allahabad and to 
live -with-him as his wife. . It is disclos« 
ed in the petition that the ‘applicant “re 
quested the opposite party to have sex- 
ual intercourse’ with him at Bareilly but 
she plainly refused to do so. The hus< 
band: remained in Bareilly at the house 
of his wifes father for three days ‘but 
they slept in separate rooms and the. wife 
did not permit him to ‘have access to her, 
Reluctantly, it is stated, the applicant res 
turned back to Allahabad... According to 
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the petition. in the months of February ' 
and March 1975 the applicant again went 
to Bareilly and resided with her -a7 her 
father’s house The wife alleges that 
agaim.he pressed for a compromise and 
requested her to -return with him to 
Allahabad but she declined to accompany 
him. Im para 29 of the petition, it is al~ 
leged' that, $ ; 

“the „cause of action for this 
petition arose when the respondent 
committed. variousacts of cruelty upan the 
petitioner and also wher the respondent 
came to. Bereilly within the jurisdiction 
of this Hon’ble Court. where the perties 
last resided together, and. this Hon'ble 
Court has jurisdiction to try this peti- 
tion.” 

3. No written statement. was filed on 
bahalé of the applicant: An affidavit was 
filed whereim it was admitted that the 
applicant. ard: the opposite party -were 
married at. Allahabad where they rəsid- 
ed together as..husband and wife til the 
6th Dec. 1974, when the opposite party 
left Allahabad at the instigation of her 
mother and sister and since then dic not 
return to the matrimonial home and 
never lived thereafter with him as his 
wife. The stand was taken in the affi- 
davit that the applicant had received 
legal advice that the court at Bareflly 
where the petition had been lodged had 
no. jurisdiction. to entertain and hear it. 

4. The learned Civil Judge, Bareilly, 
before whom the petition under S. 10 of 
the Act. was, pending, framed a peeli- 
miaary issue as. follows :— 

“Whether this. court has. jurisdiction to 
try the suit”. 

On the preliminary issue the oppesite 
party examined herself as a witness toa 
establish that she and the applicant. Had 
resided together last at Bareilly and she 
was cross-examined. She also produced 
and proved certain letters sent to her and 
her sister by the applicant from Bareilly 
itself, The applicant did not examine Him- 
self but filed certaim documents to prove 
that during the period! that he was aleg- 
ed'tobeat Bareilly hewas either at Alla- 
habad or Lucknow. The learned Civil 
Judge held that, : . 

“All this reasonably leads to the in- 
ference that the respondent had come to 
Bareilly: from. Allahabad firstly om 18-12- 
1974. and them in February and March 
£975. and had stayed im her parents’ heuse 
where the petitioner was at that time re- 
siding. The purpose of all such visits was 
to bring’ the petitioner back to Alana- 
bad.” $ 


‘not, 


(Yashoda ‘Nandan J.) [Prs, 2-7] All. 19 


He accepted the Jegal -proposition that 
the word ‘reside’ implies more than mere 


brief or fiying visits, on the allegations 


contained in the-petition and the state- 
ment of ‘the applicant, the learned Civil 
Judge. came tothe conclusion that the hus- 
band and wife ‘resided together’ last at 
Bareilly and consequently -he had juris- 
diction to entertain the petition, Ona re- 
vision: filed by the applicant, the learned 
V Additional District and Sessions Judge, 
Bareilly upheld the conclusions arrived 
at by the trial court and dismissed the 
revision. i 
5. Aggrieved by the decisions taken by 
the courts below on the preliminary issue, 
the husband Dr. Ashok Ranjan Saxena 
has invoked the jurisdiction of this Court 
under S. 115 of the Civil P. C. : 
6. The admitted case of the parties is 
that the opposite party left the matri- 
monial home at Allahabad for her father’s 
place at Bareilly early in December 1974 
and never returned back to Allahabad. If 
the allegations made in the petition and 
the evidence of the opposite party is be- 
Heved, thrice her husband visited Bareil- 
ly, and stayed as an unwanted guest at 
her father’s ‘house, in an attempt to 
bring about reconciliation and persuade 
her to return back. During the short 
visits, which according to the opposite 
party herself never lasted beyond three 
days attempts made by the applicant for 
reconciliation proved futile and he had 
to return back to Allahabad disappointed. 
From the post-cards produced by the 
opposite party it is apparent that com- 
munication between the parties even dur-, , 
ing the brief visits of the husband to 
Bareilly was so difficult that he had to 
rely for the same on the postal system. 
7. Tt may be readily conceded that the 
fact that the husband and wife had or 
did not have sexual ‘intercourse during 
the relevant period has little impact for 
the purpose of deciding as to whether 
the husband and wife resided together 
at a particular place or not. It may also 
be readily accepted that the permanent 
or temporary nature of the residence of 
the husband and wife is not material for 
the purpose of deciding as to whether 
they last resided at a particular place or 
The purpose of the stay together 
also, it may be conceded for the purposes 
of this revision, is not material. There 
can, however, in my opinion, be no escape 
from the conclusion that there must be 
an intention on the part of the two to 
reside together for some length of time 
even though it might be short, ` 
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8 The facts and’ circumstances which 
emerge from the petition and the evi- 
dence of the wife have already been set 
out above. Under the circumstances, the 
torclusion is inescapable that on all the 
three occasions on which the applicant is 
alleged to have visited the house of the 
‘ather of the opposite party, his unwant- 
cd presence there was limited to an 
endeavour to persuade his unwilling wife 
to return back with ‘him to Allahabad, 
The husband and wife had no access to 
each other except in the presence of the. 
parents and relations of the wife. 
his attempts to bring about reconciliation 
being spurned by his spouse and her par- 
ents, the husband on each occasion im- 
mediately returned back to Allahabad. 
Under the circumstances, it appears to 
me that it is not possible to hold that 
the husband and wife ‘resided together’ 
for any leagth of time at Bareilly. The 
husband’s visits to Bareilly were not only 
shortlived but confined to the purpose of 
meeting his wife for reconciliation. There 

‘jis nothing in the petition or the statement 
of the wife suggesting that the husband 
had any intention whatsoever to reside 
with her at Bareilly for any length of 
time, except to stay there for such period 
as might be necessitated by his eadeavour 
to persuade the wife to rejoin him at the 
matrimonial home at Allahabad. 


9. In Satwant Singh v. Smt. Jaswant 
Kaur (1956 All LJ 134) the scope of Sec- 
tion 488 (8) of the Cr. P. C. came up for 


consideration before a learned Judge of: 


this Court. Sub-sec. (8) of Section 488 
of Cr. P, C, laid down that proceedings 
inder the section may be taken against 
any person in any district where he re- 
sides or is, or where he last resided with 
his wife. It was held by the learned 
Judge that flying or casual visits cannot 
amount to residence and that “if a hus- 
band went to his father-in-law’s place in 
course of his attempt to persuade his 
wife to go back to his house, it could not 
be said that the husband had been resid- 
ing in his father-in-law’s House”. 


16. No decision has been brought to 
my notice which has taken a contrary 
view, ‘and in the instant case the visits of 
the husband to Bareilly, in the circum- 
stances ofthe case, cannot but be charac- 
terised as casual and flying visits. ` 


11. The observations contained in the 
decision Smt. Madhvi Sirothia v. N. N. 
Sirothia (AIR 1974 All 36) do mot in any 
fashion militate against the views ex- 
pressed by me above. -> 4 


Ashok v. Vishwa Bharti (Yashoda .Nandan J.) 
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12. In an earlier Full Bench decision 
of this Court in Arthur Flowers v. 
Minnie Flowers ( (1910) 7 All LJ 193) (FB) 
the question which came up for consi- 
deration was as to what the word ‘dwell- 
ing’ meant. The following observations 
contained in that decision cam be. read 
with advantage in construing the scope 
of the words ‘last resided together’ : 


“The petitioner merely paid a flying 

visit to Meerut for a temporary purpose 
and not with any intention of remaining, 
Mere casual residence in a place for a 
-temporary purpose with no intention of 
remaining is not ‘dwelling’.” 
In Mst. Jagir Kaur v. Jaswant Singh (AIR 
1963 SC 1521) the question came up for 
decision as to what the word ‘resides’ 
and the words ‘where he last resided 
with his wife’ under S. 488 (8) of the 
Cr, P. C. meant. In this decision, the 
Supreme Court observed as follows :— 


“A makes only a flying visit and he 
has no intention to live either permanent- 
ly or temporarily inthe places he visits, 
It cannot, therefore, be said that he ‘re~ 
sides’ in the places he visits”. i 

Though these dec‘sions dealt with dif- 
ferent provisions of law, the observations 
made therein are helpful for construing 
the scope of the expression ‘resided to- 
gether’ occurring in S. 19 of the Act. IJ 
consequently unhesitatingly hold that 
the three visits, attributed to the appli- 
cant, to Bareilly to the.father’s house 
of the opposite party to achieve re- 


conciliation between the husband and 
wife were mere flying visits with 
a limited object and the parties 


cannot be said to have resided together; 
at any time at Bareilly and the court 
there had no jurisdiction to entertain the 
petition. 

13. There is yet another aspect of the 
case which leads me to the same con- 
clusion. S. 19 of the Act runs in the 
following terms :— 

“Every petition under this Act shall be 
presented to the district court within the 
local limits of whose ordinary original 
civil jurisdiction the marriage was so- 
lemnized or the husband and wife reside 
or last resided together”, 

According to this provision, a petition can 
be presented to the district court firstly, 
withia the local limits of whose ordinary 
original civil jurisdiction the marriage 
between the parties was solemnized. In 
the alternative, a petition can be present- 
ed to the district court within the local 
limits of whose ordinary original civil 
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jurisdiction the husband aad the w-fe 
both happen to reside at the time of the 
presentation of the petition though cot 
living together. If a husband and w-fe 
happen to be residing within the local 
limits of the same district court, though 
living separately at the time the petition 
‘was presented such a district court has 
jurisdiction to entertain the petition. (fee 
Henrietta Alexandra Gale v. James Frank 
Oanduras Gale, (1911) 10 Ind Cas <87 
(Lah) ) in which a Full Bench of the Pin- 
jab Chief Court was concerned with fhe 
interpretation of S. 3 (1) of the Divorce 
Act (IV of 1850). Though the above de- 
cision dealt with a different law, the pzo- 
vision under consideration was very simi- 
lar to the one with which we are cen- 
cerned. The third class of cases contem- 
plated by S. 19 are those where the his- 
band and wife have ‘last resided togetker’ 
within the ordinary original civil juriscic- 
tion of a particular district court. In zhe 
third category of cases residing ‘togetrer 
of the husband and wife is essential to 
attract the jurisdiction of the court cen- 


cerned. The expression ‘together’ is sy- 
nonymous with the words ‘conjoint-_y’ 
simultaneously’, ‘concurrently,’ ‘contem- 


poraneously’, ‘concertedly’ ‘unitedly’ end 
is the antonym of the word ‘separately’ 
(see The Nuttal Dictionary of English 
Synonyms and Antonyms page 275). 


A case is conceivable where a wife at a 
particular time is residing in a lodg-ng 
house aS a tenant or paying guest, If zhe 
husband happens to visit on business or 
for pleasure the town where the lodg-ng 
house is situate and stays there for sny 
length of time in the same building as a 
tenant or a paying guest but has no re- 
iationship whatsoever with his wife of 
any character apart from sleeping under 
the same rooi, it appears unreasonable 
to hold that the husband and wife ware 
‘residing together’ in the same house. It 
has been held in a series of decisions taat 
sexual intercourse between husband and 
wife is not necessary for residence toze~ 
ther and no exception can be taken to 
this view. A husband and wife may have 
reached the stage when sexual inter- 
course is not physically possible but tnat 
would not mean that they cannot reside 
together, There. are other factors apart 
from sex between husband and wife 
which constitute. their relationship as 
husband and wife and bring about scme 
unity between them. It may be empaa- 
sised here that though the husband and 
wife in the instant case shared the same 
roof unwillingly for a while there was 
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nothing in common between them as 

would appear from the petition under 

S. 10 of the Act and the statement of the 

wife. They can be more appropriately des- 

cribed as living separtely under the samel, 
roof, with the husband there as an un-| 
welcome guest who had forced himself at 

the house of his father-in-law. 

14. For the reasons given, I allow this 
revision and set aside the orders of the 
courts below. The case will now go back 
to the trial court for redecision of the 
preliminary issue in accordance with law 
and the observations contained in this 
Judgment, Parties shall bear their own 
costs, Interim Order, if any, stands vaca- 
ted. 

Revision allowed, 
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Mohd. Ajmal, Applicant v. Firm Indian 
Chemical Co, and others, Opposite Parties. 


Civil Revn. No. 402 of 1975, D/- 19-9- 
1977.* 

(A) Court-fees Act (7 of 1870), S. 12 — 
Valuation of suit — Decision of Court — 
Revision — Maintainability. 
©- Where the Court ordered that if the 
valuation of the suit was not corrected in 
accordance with the order passed by it 
and court fee paid on the corrected 
valuation, the plaint would stand reject- 
ed: 


Held, that a revision against the order 
would be maintainable. The Court con- 
sequently declined to proceed to try the 
suit unless its order was carried out. 
(Case law discussed). (Para 5) 


(B) Court-fees Act (7 of 1870), S. 7 (iv) 
(b) (U. P.) — Suit for accounts against 
firm by partner — Valuation of relief — 
inaccurate valuation — Court’s power to 
direct amendment of plaint. 


Though in a suit for accounts the 
plaintiff has to a certain extent been given 
the liberty. of paying court fee on the 
amount at which he valued the relief in 
the plaint, this discretion is not absolute. 
He is required to value the suit accord- 
ing to the approximate sum due to him. 
It isnot open to a plaintiff to arbitrarily 
value the relief claimed by him and to 
pay court fee only on such amount. If 





*(Against order of S. C. Srivastava, Civil 
J., Azamgarh D/- 4-2-1975). 
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the court can discover from the plaint or 
‘material -furnished’ by ithe plaintiff him- 
self that the waluation given’ by the 
plaintiff xis wnacceptable being inaccurate 
sand :arbitrary, it has the power to direct 
-the plaintiff to amend ‘his plaint or take 
tthe misk cof tits being rejected in the event 
of non-compliance. . (Para 7) 
_ ‘The ‘principle ïs ‘that ordinarily ‘the 
“vdluation ‘given ‘by ‘the plaintiff has to ‘be 
-accepted -and ‘it ‘isnot open ‘to the ‘Court 
‘to enter tinto -a detailed ‘enquiry at the 
‘iniitidl -stage on ‘fhe ‘basis of the pleas put 
forward ‘by ‘the defendant. ‘It is the func- 
‘tion of ‘the ‘Court ‘to apply ‘its mind as to 
-whether ‘the valuation ‘in the suit is cor- 
rect or incorrect not only on ‘the 
‘basis œf <dllegations contained in the 


plaint but also taking into account other’ 


materials furnished ‘by ‘the plaintiff him- 
self at the stage when the preliminary 
question comes ‘up ‘for consideration as te 
whether ‘the suit ‘is under-valued or not 
and ‘whether the court fees paid is sulffi- 
cient or insufficient. if the plaint#if him- 
self provides the Court material on the 


basis of which the Court without any ' 


detailed enquiry could arrive at the con- 
élusion that the valuation disclosed - by 
‘the pldintiff ‘in the plaint is incorrect and 
arbitrary, ït isnot only open to the Court 
‘but it is ts duty ‘to ‘hold ‘so and to direct 
‘the ldintiff to amend the plaint accord- 
‘ingly. Ty or ‘instance during examina- 
ition of the plaintiff under Order X Rule 2 
‘C, TP. (C. material comes on record show~ 
ing that the valuation disclosed by ‘the 
plaintiff iin tthe plaint is deorrect, ‘the 
Court would mot .only ‘be justified ‘but 
would tbe bound to direct ithe plaintiff to 


amend his plaint disclosing the correct 
valuation. (Para 13) 
(Cases Referred: Chronological Paras 
“ATR 15964 ‘All -430 ` 12 
1957 AN LY 53 ` i 53 
ATR 12953 BC 28 5 
AIR 1949 All 161 ` 11, 12 
AIR 1949 All 359 10 
- Roustil “Hasan Zaidi, for Applicant; 


Lakshmi Bihari, for Opposite Parties. 


_ (QRDER:— This is a plaintiff's revision 

. directed against an order passed by the 
learned Civil Judge, Azamgarh, dated 4th 
February, 1975. 

2. ‘The relevant facts giving rise to this 
revision are that the plaintiff, claiming to 
bea partner of the defendant-firm Indian 
Chemical Co, having. its office in Mohalla 
malik 'Fehirpura, Maunath Bhanjan, dis- 
trict Azamgarh, filed a suit against the Frm 


© if the articles 
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and remaining defendants praying for the 
following reliefs :— 

(a) That by granting the- decree of dis- 
solution of partnership of the firm de- 
fendant No. 1 defendant No. 2orany other 
Gefendant who may be found liable beor- ' 
‘dered to render the account ofthe capital 
profit and loss ofthe firm from 1963 right 
upto this day and on accounting the 
plaintiff’s share of capital and profit to 
the extent of one third be got recovered 
from defendant No. 2 or any other de- 
fendant who may be found to be liable. 

(b) The assets of the firm as disclosed 
in list A be partitioned and one third 
share of the plaintiff be separated and 
of the firm are found 
missing a money decree for the same in 
respect of the plaintiff's share be passed 
against all or any of the defendants 
Nos. 2 to ‘5. 

(c) That a vakil receiver be appointed 
to carry ‘out the accounting and partition 
of the assets of the firm after taking the 


. assets of the firm in his possession valued 
_at Rs, 200/-. 


The other reliefs prayed for are not re- 
levant for the purposes of this revision. 
Jt was stated in paragraph 18 of the plaint 
that, 


“The valuation of the suit for the pur- 
poses of jurisdiction is fixed to be Rupees 
15,000/- approximately. for relief (a) and 
Rs, 33,000/- for relief (b) and Rs. 200/- 
for relief (c) because it is incapable of 
valuation; total valuation is Rs, 48.200/-, 
and on relief (a) zourt fee of Rs. 1532.50 
is being paid at present and if higher 
amount becomes due to the plaintiff on 
accounting the plaintiff will pay court 
fee on that amount after decree. On re- 
lief (b) the court fee of Rs. 997.50 P is 
being paid ‘on Rs. 8250/- one fourth valu- 
ation of the said relief. On relief (c) a 
court fee of Rs, 22.50 is being paid. Total 
court fee Rs, 2552.50 is being paid.” 

The suit was instituted: on the llth Se- 
ptember, 1974. An application for amend- 
ment ‘of paragraph 18 of the plaint was 
made on the 11th November, 1974 in 
pursuance of the order of the court dated 
29th October, 1974. On the 26th Novem- 
ber, 1974, the trial court passed an order : 
to the effect that according to S. 7 (iv) 
(b) of the Court Fees Act the plaintiff 
was required to value the suit for ac- 
counts at the approximate sum due to 
him and this fact had to be mentioned 
in the plaint. Since the proposed amend- 
ment was not in accordance with the 
court’s order dated 29th October, 1974, 
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-this application for amendment was te- 
jected. On the 10th December, 1974, the 
plaintiff presented another. application 
for amendment of the plaint. Paragraph 18 
of the plaint was sought to be substicu- 
ted by means of this application in the 
following terms:. f : 
` “18. That for purposes of jurisdictton. 
relief (a) of the plaint is valued at Rup2es 
20,000/- only, the relief (b) is valued at 
1/3rd of the total value of the assets as 
mentioned at the foot of the plaint ie. 
1/3rd of Rs, 99,000/- only which is Rupzes 


33,000/- only. The relief (c) for 
purposes of jurisdiction is valued 
at Rupees 200/- only. The total value 


for purposes of jurisdiction is therefore 
Rs. 53,200/- only. Since the amount cue 
to the plaintiff can only be ascertained 
after the accounts have been rendered 
and the plaintiff is not aware of app-o- 
ximate sum due to him at the date of 
suit, the plaintiff . values. relief (a) for 
purposes of cotrt-fee under S. 7 (iv) (by 
of the Court Fees Act at Rs. 20,000/- 
only. If on the account, the plaintiff is 
found entitled to a higher sum he skall 
pay the necessary court fee thereon. 
Again for purposes of court fee the -e- 
lief (b) is valued at 1/4th of the Rupees 
33,000/- ie. at Rs. 8,250.00 only and re- 
lief (c) is valued at Rs. 200.00.” 
Objections were filed to the amendment 
sought and to the valuation given in “he 
plaint and the court-fee paid, On the 10th 
February, 1975, another application for 
amendment was made and it was prayed 
that after the words “20,000/- only” is- 
ed in the said para 18, the words “ap- 
proximate sum due to the plaintiff” be 
added. 

3. By means of the order challenged 
in this revision, the application filed by 
the plaintiff for amendment of the plaint 
the objection filed by respondent No. 2, 
who figured as defendant No. 2, the ap- 
plication made for dismissing the suit for 
non-compliance with the order of ‘he 
court and the objection filed by the plain- 
tiff to the above-mentioned application of 
the defendant were disposed of by the 
trial court. The trial court by means of 
the order under revision. held that. the 
plaint was not liable to be rejected for 
non-compliance of its order dated 29th 
October, 1974 or 26th November 1974. It 
may be mentioned here that along with 
the plaint on the date of the institution 
of the suit, the plaintiff had filed a “ist 
of documents on which he proposed to 
rely in support of his claim and one such 
document mentioned was an uncertified 


copy: of the assessment orden of the 
Wealth Tax Officer; A. Ward, Azamgarh 
dated 15th September, 1973 for the year 
1973-74, The assessment order disclosed: 
the name of the assessee: as that of Mohd: 
Ajmal, the plaintiff C/o Indiam Chemical 
Co.. Mau, Azamgarh; The assessment: 
order also disclosed: thatthe-assessee was . 
assessed: to have a capitali in. the Indian 
Chemical Co: to the: tune: of Rs.. 86;283/-. 


4. In support. of his claim. that the 
plaintiff had: not valued. his claim. and 
nad paid insufficient. court-fee;. on. behalf 
of the defendant-respondent, No. 2. reli- 
ance: was placed. on the. uncertified copy, 
of the abovementioned: assessment order 
which showed. that in the assessment 
year 1973-74 the taxable wealth of the 
plaintiff included Rs, 86,283 as his: capi- 
tal in the Indian Chemical’ Co. On behalf 
of the plaintiff, it was contended that 
this amount had. been got included by 
the defendiant+respondent. No. 2 himself 
and it should not be taken as the. basis. 
for the valuation of his share on the. date 
of the filing of the suit which was 11th 
September, 1974. The trial court held that 
it had examined the plaint as well as the 
copy of the assessment order mentioned 
above and found: that. there: was:nothing: at 
that stage to: show that the: assessment had 
been done at the instance of defendant 
No. 2. It held: that. -if the: assessment: order 
was considered: on its face valus it: was 
clear that till the end of the financial year 
1972-73 the plaintiff. had: a capital. of 
Rs: 86,288/- in: the Indian Chemical. Co.. It 
further held that. there: was at that. stage 
nothing: om. recordi and: there was no. al- . 
legatiomto-show: loss. in the: Indian:Chemi- 
cal Co. since: the said: assessment.. The 
learned Civil Judge took the: view. that 
since the document had been: relied upon 
by. the . plaintiff himself, initially, he 
should have valued the-suit. for. the pur- 
pose of juvisdiction at the aforesaid 
amount of Rs. 86,283/- for the: purpose. of 
accounting. and Rs. 33;000/- for the. pur- 
pose of partition, total. Rs:. 1,19,283/-- and 
should. have paid court fee. for the relief 
of dissolution ander Ant, 17 (vii) of. Sche- 
dule 2 of the Court Fees: Act.. The plain- 
tiff was directed to. correct the: valuation 
of the plaint accordingly by moving. pro- 
per amendment application. within a; week 
failing which .the plaint. shall stand 
rejected. Aggrieved by this. order,. the 
plaintiff has. come to. this. Court, . .- 


5 A preliminary objection: was; raised 
to the: maintainability of the. revision,.and 
it was. contended, that in. view. of. S: 12 (i) 

fo. 
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of the Court Fees Act, the decision of the 
trial court on the question relating to 
valuation was final and could not be ques- 
tioned by means of a Civil revision under 
5. 115 of the Code of Civil Procedure. 1 
do not find the preliminary objection 
sustainable. The court has clearly order- 
ed that if the valuation is not corrected 
in accordance with the order challenged 
by means of the revision and court fee 
paid on the corrected valuation, the 
plaint shall stand rejected. The court 
consequently has declined to proceed to 
try the suit unless its order is carried 
out. A learned single judge of this Court 
in Lala Ram Babu v. Lala Ramesh Chan- 
dra (1957 All LJ 53) held that, 

“The finality of the decision relating to 
valuation, however, does not take away 
the power of the High Court to interfere 
in exercise of its power under S. 115 of 
ihe Code of Civil Procedure provided the 
decision of the court below amounted to 
a case decided.” f 
The Supreme Court in Nemi Chand v. 
The Edward Mills Co. Ltd. (AIR 1953 SC 
28) reconcìled the provisions of the Court 
Fees Act with the Code of Civil Proce- 
dure and held that, (at p. 32). 


“Perhaps it may be possible to recon- 
cile the provisions of the two statutes by 
holding that the finality declared by Sec- 
tion 12 of the Court Fees Act means that 
the parties cannot impugn such a deci- 
sion by preferring an appeal but that it 
does not confer on such decisions a com- 
plete immunity from examination in a 
higher Court. In other words, S. 12 when 
it says that such a decision shall be final 
between the parties only makes the deci- 
sion of the Court on a question of court- 
fee non-appealable and places it on the 
same footing as other interlocutory non- 
appealable orders under the Code and it 
does no more than that. If a decision 
under S, 12 is reached by assuming juris- 
diction which the Court does not possess 
or without observing the formalities 
which are prescribed for reaching such a 
decision, the order obviously would be 
revisable by the High Court in the exer- 
cise of revisional powers. Similarly, when 
a party thinking that a decision under 
S. 12is palpably wrong takes the risk of 
nis plaint being rejected or suit dismiss- 
ed and then appeals from the order re- 
jecting the plaint or from the decree dis- 
missing the suit but not from the deci- 
sion on the question of court-fee, then it 
_is open to him to challenge the inter- 
locutory order even on the question of 
court-fee made in the suit or appeal. The 


word ‘finality’ construed in the limited 
sense in which it is often used in statu- 
tes means that no appeal lies from an 
order of this character as such and it 
means no more than that.” 


6. Having disposed of the prelimi- 
nary objection, I shall now proceed ta 
consider the revision on merits. i 


7. Section 7 (iv) (b) of the Court Fees 
Act (as it is applicable to this State) to 
the extent relevant for our purposes, runs 
as follows: i 

“7, The amount of fee...... T 

{iv) In suits, 

CITE T 

{b) for accounts: 
according to she amount at which the 
relief sought is valued in the plaint or 
memorandum of appeal: 

Provided that .............. . 

Provided further, that......... viseg 

Provided also, that in suits falling 
under clause (b), such’ amount shall be 
the approximate sum due to the plaintiff 
and the said sum shall form the basis for 
calculating (or determining) the valua- 
tion of an appeal from a preliminary de- 
cree passed in the suit.” ` 


Thus, though in a suit for accounts the 
plaintiff has to a certain extent been 
given the liberty of paying court-fee on 
the amount at which. he valued the re- 
lief in the plaint, this discretion is not 
absolute. He is required to value. the suit 
according to the approximate sum due to 
him, It is (not?) open to a plaintiff ta 
arbitrarily value . the relief claimed by 
him and to pay court-fee only on such 
amount, If the court can discover from 
the plaint or material furnished by the 
plaintiff himself that the valuation given 
by the plaintiff is unacceptable being 
inaccurate and arbitrary, it has the power 
‘o direct the plaintiff to amend his plaint 
or take the risk of its being rejected in 
the event of non-compliance, 


8. It was strongly contended by the 
learned counsel representing the plain- 
tiff-applicant that the trial court could 
have taken into account only the allega- 
tions contained in the plaint and it acted- 
without jurisdiction in passing the order 
on the basis of an uncertified copy of the 
wealth-tax assessment order. Learned 
counsel appearing for the respondents on 
the other hand, urged that if the mate- 
rial furnished by the plaintiff himself 
disclosed that the approximate sum due 
to him had not been correctly set out in 
the plaint, the trial court, was perfectly 
justified in taking into consideration such 
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material, even though it may net be 


strictly evidence. 


9. Having heard learned counsel for 
the applicant and the learned counsel for 
the contesting respondent, I am ož the 
opinion that the court below was legally 
justified in taking into consideration the 
copy of the assessment order filed bz the 
plaintifg himself, and on which he pro- 
posed to rely for the purposes of his 
claim, It is true thatif the document had 
been produced by the defendant, even 
though it might have been a cer-ified 
copy of the order, it would not have been 
competent for the trial court to base its 
decision on it, Reliance was placed by the 
counsel for the parties on a number of 
decisions but I propose to refer to only 
. those of our own Court. 


10. On behalf of the plaintiff, reliance 
was placed on a single Judge decisien of 
` this Court in Mukhtar Ahmad v. Mohan 
Lal Singhania (AIR 1949 All 359). The 
material facts giving rise to the above- 
mentioned decision were that the plain- 
tiff-opposite-party brought a sui in 
the court of Munsif, Gorakhpur, in which 
he claimed a decree for the dissolution of 
the partnership business of the United 
Talkies, Gorakhpur, and for accounts of 
the said business. There were also general 
prayers for any other relief to which the 
plaintiff may be considered to be entitled 
and for award of costs. The trial court 
held that the value of the assets ož the 
partnership was about Rs. 50,000/-, and 
the account-books showed that the Habi-. 
lities of the firm were to the extent of 
about Rs. 58,000/-, though most of the 
debts were challenged by the defendant. 
The plaintiff had valued the suit for the 
purposes of court-fee and jurisdicticn at 
Rs. 500/-. It was contended by the de- 
fendant that the valuation should be only 
on the basis of the value of the assets of 
the firm. Tha contention of the deferdant 
was repellec by the learned Munsif, who 
held that the suit had been approximate- 
ly valued by the plaintiff and was within 
his jurisdiction. The sole question as 
would appear from a reading of the re- 
port, for consideration before the court 
was as -to whether the liabilities of the 
firm were also to be taken into account 
for the purposes of. valuation of the relief 
for accounting. The learned Judge held 
that according to the allegation nothing 
was due to the plaintiff because the 
liabilities of the partnership exceeded its 
assets.’ It was in the . context that the 
learned Judge observed that, 


- “Hence, it tannot be said that the 
plaintiff has under-valued his suit. in 
fact the case is one where the relief can 
be valued only at the discretion of the 
plaintiff.” f 

The decision cannot be relied upon 
as an authority for the proposition 
that even though the plaintiff him- 
self has placed material before the 
court showing that he has not correctly 
valued his suit either for the purpose of 
court-fee or for the purpose of jurisdic- 
tion, the valuation must necessarily be 
accepted. 


11. The material facts giving rise to 
the decision of a Division Bench of this 
Court in Jumman Khan v. Bhoorey Khan 
(AIR 1949 All 161) were that Bhoorey 
Khan, who figured as opposite-party No. 1 
in the revision, instituted a suit for dis- 
solution of partnership and accounts on 
the allegations that he and defendants 1 to 
4 in the suit had entered into a partner- 
ship for the purposes of manufacturing 
bangles at Firozabad and to carry on 
the business in the name and style of 
“Forward Glass Works.” In para 12 of 
the plaint the plaintiff had stated. 
“that the suit is valued at Rs, 2000 
both for the purposes of jurisdiction 
and payment of court-fees.”’ The defen- 
dants denied that they were partners in 
the partnership and further pleaded that 
the suit had been under-valued and the 
court-fee paid was insufficient. and that 
it was beyond the pecuniary jurisdiction 
of the Court. From the decision report- 
ed, itappears that after institution of the 
suit a receiver was appointed to take 
charge of the properties belonging to the 
firm. One item of the firm’s . property 
consisting of bangles was made over to 
defendant Jumman Khan on a valuation 
of Rs, 9090/-. The rest of the properties 
were valued by the plaintiff at Rs. 27,127/- 
and by the defendant at Rs. 40,250/-. 
Thus, the partnership property was ad- 
mitted worth more than Rs. 37,000/-. The 
learned Munsif held that the plaintifi’s 
share being one-fifth, the value of the 
assets of his share would be Rs. 7514/-. 
He further held that in a suit for dis- 
solution of partnership and for accounts 
the value for purposes of court-fee and 
jurisdiction should be fixed at the value 
of the plaintiff's share in the assets with- 
out taking into account the liabilities of 
the firm. In the result, he ordered the 
plaint to be returned for presentation to 
the proper court. Against the order 
returning the plaint, the plaintiff ap- 
pealed. The appellate Court held 
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that the liabilities could not be dis- 
regarded in arriving. at the true- valuation 
of the suit. It: entered into a rough en- 
quiry. about the assets and liabilities. - of 
the firm and same to the conclusion that 
the value of the plaintiff’s..share was 
roughly about Rs. 4300/-. But considering 
the fact ` that the difference: between 
Rs. 4000/-,: which was the limit of the 
Munsifs pecuniary jurisdiction, and 
Rs. 4300/-, the value of the plaintiff's 
share on a rough calculation, was very. 
small, it thought that -the case needed 
further enquiry as tothe approximate am- 
ount due to the plaintiff.. The court below 
consequently allowed the appeal, set aside 
the decree of the lower Court and re- 
manded the case to the Munsif directing 
him to decide the question of valuation 
after holding further enquiry. E 
The defendant came'up in revision to 
_ this Court and it was urged on his behalf, 
that once the lower.Court had come -to 
the conclusion that on a rough calcula- 
tion, the valuation of the share of the 
plaintiff was Rs. 4300/- he should have 
dismissed the appeal and not remanded 
the case for further enquiry. It was 
further urged that the Munsif was right 
in holding that the valuation of the suit 


should be ascertained on a calculation of. 


the value of the plaintifi’s share in the 
assets of the partnership without taking 
into consideration the liabilities. This 
Court allowed the revision in part. and 
modified the order of the lower Court and 
directed the learned Munsif to require 
the plaintiff to state the approximate 
sum due to him and to apply for the 
amendment of the plaint accordingly. It 
{urther ordered that when this had been 
done by the plaintiff, the’ learned Munsif 
should proceed to decide the case if after 
the amendment of the plaint the suit is 
cognizable by him. It was held that no 
further enquiry into the valuation of the 
suit was necessary. Construing S. 7 (iv) 
(b) of the Court Fees Act (as applicable to 
this State), the Bench held that, _ i 

“(1) The plaintiff should be required to 
state the approximate sum due to him; 

(2) The sum so stated by the plaintiff 
shall be taken as value of the suit both 
for purposes of payment of court-fee and 
jurisdiction; z ; 

(3) Even if the matter is contested, the 
Court at the preliminary stage, is not to 


enter into any enquiry for the purpose ot: 


determining the approximate amount due 


to the. plaintiff except when the matter 
can: be decided upon the admitted. facts: of 


the case.” (Emphasis supplied) 
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This decision also, in my opinion, is not an 
authority for the proposition that the Court 
is bound to accept the valuation as disclos- 
ed by the plaintiff in the plaint irrespec- 
tive of other materials furnished by him 
indicating that the valuation placed by 
the plaintiff is apparently incorrect. 

.12...The decision in Jumman Khan v. 
Bhoorey Khan (AIR 1949 All 161) (supra) 
was followed with approval by B. Mukerji 
and D. P. Uniyal, JJ. in Om Prakash v. 
Maya Ram (AIR 1964 All 430). Relying’ 
upon certain . observations in Jumman 
Khan.v. Bhoorey Khan (supra), it was 
held that (at p. 431) 


“Where the plaintiff has clearly stated 
that a particular sum is due to him from 
the partnership firm and it is alleged that 
the said partership had earned profits in 
the course of its business, the plaintiff 
cannot be allowed to put an arbitrary or 
fictitious valuation on the suit, for: the 
purpose of jurisdiction. There may, how- 
ever, bè cases where the ' plaintiff states 
that, it is not possible for him to ascertain’ 
the amount due to him without ‘a proper 
accounting; there the plaintiff would be 
justified to give a notional valuation in 
the plaint for purposes of jurisdiction and 
payment of the court-fees. It would, 
therefore, depend on the facts of’ éach 
case whether the valuation put down by 
the plaintiff in the plaint was the 
approximate sum due to him for the 
purpose of determining the valuation 
of the suit and the payment of 
court-fees. ‘No hard and fast rule can 
be laid down for the purpose of determin- 
ing the proper valuation that may be 
put by the plaintiff in a suit for accounts. 
The question has to be decided with re- 
ference to the facts and circumstance of 
each case.” a 


It was further held that, (at p. 431). 


“The jurisdiction of the Court fo 
entertain a suit must ordinarily depend 
on the allegations made in the plaint and 
not upon the denial of the plaintiffs 
claim in the written statement, Tha 
plaintiff cannot be allowed to choose his 
forum by deliberately under-valuing his 
suit, It is the function of the Court in 
which the suit is instituted to find out 
‘whether ‘on 
the plaint: the suit ' would be cog~ 
nisable’ by that court or not, If prima 
facie. the allegations in the plaint 
disclose that the Court has no: jurisdic- 
tion to grant the relief claimed in- -the 
suit and the plaintiff has deliberately 
under-valued the suit, the Court would 


the allegations made in- 
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have no option but to return the >laint 
for presentation to the. proper Court.” 
The Bench which heard Om Prakesh v. 
Maya Ram (supra) was satisfied that in the 
case before it the plaintiff had deli- 
berately under-valued his claim in order 
to give jurisdiction to the Munsif to 
entertain the suit. 
13. The principle that can be culled 
out from the decisions to my mind, is 
that, ordinarily the valuation given by 
the plaintiff has to be accepted and it is 
not open to the Court to enter into a de- 
tailed enquiry at the initial stage on the 
basis of the pleas put forward by tke de- 
fendant. It is the function of the Tourt 
to apply its mind asto whether the valua- 
tion in the suit is correct or incorrect -not 
only on the basis of allegations contained 
in the plaint but also taking into account 
cther materials furnished by the plain- 
tiff himself at the stage when the pre- 
liminary question comes up for consi- 
deration as to whether the suit is umder- 
valued or not and whether the court-fees 
paid is sufficient or insufficient. If the 
plaintiff himself provides the Court mate- 
rial on the basis of which the Court with- 
out any detailed enquiry could arrive at 
the conclusion that the valuation dis- 
closed by the plaintiff in the plaint is in- 
correct and arbitrary, it is not only open 


to the Court but it is its duty to hold so ` 


and to direct the plaintiff to amend the 
plaint accordingly. If for instance, curing 
examination of the plaintiff under O. X 
R. 2, C.P.C. material comes on record 
showing that ihe valuation disclosed by 
the plaintif? in the plaint is incorrect, the 
Court would not only be justified but, in 
my opinion, would be bound to direet the 
Plaintiff to amend his plaint disclosing 
the correct valuation. Order VII R. 14 sub- 
rule (2), C.P.C. provides that, 

“Where he relies on any other docu- 
ments (whether in his possession or 
power or not) as evidence in suppcrt of 
his claim, he shall enter such document 
in a list to be added or - annexed to the 
plaint.” 

In the instant case apparently in ac- 
cordance with this rule the plaintiff fil- 
ed a list, as already stated, in whict. was 
entered the assessment order of Wealth 
Tax Officer deted 15th September, 1973 
for the year 1973-74 relating to the plain- 
tiff. The plaintiff not only included in 
the list filed by him the Wealth-ta: as- 
sessment order relating to him for the 
year 1973-74 but also produced ar. un- 
certified copy thereof which he apparent- 
ly intended to prove during the trial. The 
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fact that the document was not proved 
and evidence had not been given that it 
was admissible as secondary evidence was 
not relevant at the stage when the deci- 
sion challenged was given by the court 
below. The assessment order, according 
to the plaintiffs own case, was to be 
relied upon by him in the trial and in my 
judgment can be placed on par with an 
admission made by him at this stage. 


14. For the reasons given, this revision 
is dismissed. Parties shall bear their own 
costs. Interim orders. if any, are hereby 
vacated. The applicant shall have one 
month’s time to comply with the orders 
of the court below. 

Revision dismissed. 
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SPECIAL BENCH 
M. N. SHUKLA, N. D. OJHA AND 
M. P. MEHROTRA, JJ. 

Smt, Deepika Alizabeth Couto, Peti- 
tioner -v. Gabriel Anthony Couto, Res- 
pondent. 

Matrimonial Reference No. 1 of 1977, 
D/- 3-10-1977. 


(A) Divorce Act (4 of 1869), S. 17 (as 
amended by U. P, Act 30 of 1957) — Pe- 
tition for confirmation under — Decree 
for dissolution of marriage passed by 
District Judge under S. 10 — Confirma- 
tion by High Court, not required — 
Petition before High Court incompetent. 

(Para 3) 


(B) Divorce Act (4 of 1869), S. 10 — 
Petition under, for dissolution of marri- 
age — Grounds — Cruelty of a special 
kind coupled with adultery would fur- 
nish a ground — Cruelty per se not a 
ground — Petition on ground of cruelty 
alone, not maintainable — Decree pass- 
ed by Distriet Judge on such ground is 
without jurisdiction, AIR 1956 Mad 421 
(FB), AIR 1966 Mad 153 (FB), Rel. on. 

(Para 4)- 


(C) Constitution of India, Art. 227 (as 
amended by Constitution (42nd Amend- 
ment) Act 1976) — Supervisory jurisdic- 
tion — Object — Orders which can be 
passed. 

The primary object of the supervisory 
jurisdiction of the High Court is that 
the courts over which the High | Court 
has superintendence must be kept within 
the bounds of law. Whenever such 
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bounds are exceeded the High Court is 
competent in the exercise of its powers 
under Art, 227 of the Constitution to 
pass an appropriate order. In exercise 
of those powers, the High Court cannot 
only quash an order as being without 
jurisdiction, but can also issue further 
appropriate directions such as for the 
remand of the case and its decision in 
accordance with law. It cannot allow an 
incompetent order or decree, which has 
been brought to its notice to stand on 
the ground that it now suits the parties 
not to prolong the litigation between 
them but to ring down the curtain. 

` : (Para 6) 

Where an application for reference fil- 
ed before High Court under S, 17 of the 
Divorce Act as. amended in U. P. was 
found to be incompetent and the ex parte 
decree for dissolution of marriage was 
also found to have been passed by Dis- 
trict Judge without jurisdiction and the 
applicant’s counsel submitted before 
High Court that he would not press his 
application in view of some understand- 
ing having been reached ‘between the 
parties, the High Court in exercise of its 
supervisory powers dismissed the appli- 
cation for reference, quashed the decree 
and remanded the matter to the District 
Judge for disposal according to law. 


(Paras 5, 7) 
Cases Referred: Chronological Paras 
AIR 1966 Mad 153 (FB) ` 4 
AIR 1956 Mad 421 (FB) 4 
' AIR 1955 SC 233 f 6 


Shamsuddin Ahmad and G. C. Ghil- 
dayal, for Petitioner; Janardan Sahai, 
for Respondent. 

M. N. SHUKLA, J.:— This reference 
‘purporting to be one under S, 17 of the 
Indian Divorce Act. 1869 (hereinafter re- 
ferred to as the Act) reveals a curious 
state of affairs. A petition was made 
under S. 10 of the Act by the petitioner 
Smt. Deepika Alizabeth Couto in the 
court of the District Judge, Gorakhpur. 
The allegations in the petition were that 
she and her husband were married in 
the year 1965 according to the Christian 
rituals; that the respondent was a habi- 
tual drunkard who constantly beat the 
petitioner using filthy abuses and treat- 
ed her with cruelty whenever she went 
to live with him at Jamshedpur. On ac- 
count of this cruel treatment her physi- 
cal and mental health was - completely 
impaired and it was no longer safe for 
_ her to live with him. It appears that the 
respondent did not contest the petition 
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in the court below. In support of these 
allegations, the petitioner examined her- 
self, The learned District Judge passed 
an ex parte order dated Dec. 18, 1976 
whereby he allowed the petition and a 
decree nisi was passed, Thereafter, the 
petitioner made the present application 
in this Court under S. 17 of the Act, 
praying that the. decree nisi gated Dec. 
18, 1976, passed by the District Judge, 
Gorakhpur, be confirmed. 

2. We have heard the learned coun- 
sel ior the parties. It is apparent from 
the perusal of S, 17 of the Indian Divorce 
Act, 1869 as amended by the Indian Di- 
vorce (U. P. Amendment) Act XXX of 
1957 that a decree passed under S. 10 
of the Act, as in the instant case, does 
not require any confirmation by the 
High Court, Section 17 of the Indian Di- 
vorce Act, prior to the U. P. Amend- 
ment Act, stood as follows:— 

“17, Confirmation of decree for disso- 
lution by District Judge.— Every decree 
for a dissolution of marriage made by a 
District Judge shall be subject to confir- 
mation by the High Court. 

Cases for confirmation of a decree for 
dissolution of marriage shall be heard 


` (where the number of the Judges of the 


High Court is three or upwards) by a 
Court composed of three such Judges, 
and in case of difference the opinion of 
the majority shall prevail, or (where the 
number of the Judges of the High Court 
is two) by a Court composed of such 
two Judges; and in case of difference, 
the opinion of the senior Judge shall 
prevail, 

The High Court, if it thinks further 
enquiry or additional evidence to be 
necessary, may direct such enquiry to 
be made, or such evidence to be taken. 

The result of such enquiry and the 
additional evidence shall be certified to’ 
the High Court by the District Judge, 
and the High Court shall thereupon 
make an order confirming the decree for 
dissolution of marriage, or such other 
order as to the Court seems fit; 

Provided that no decree shall be con- 
firmed under this section till after the 
expiration of such time, not less than 
six months from the pronouncing there- 
of, as the High Court by general or spe~ 
cial order from time to time directs. 

During the progress of the suit in the 
Court of the District Judge, any person, . 
suspecting that any parties to the suit 
are or have been acting in collusion for. . 
the purpose of obtaining a divorce, shall 


wi 
? 
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be at liberty, in such manner as the 


High Court by general or special order” 


from time to time directs, to apply to 
the High Court to remove the suit under 
S. 8, and the High Court shall there- 
upon, if it thinks fit, remove such suit 
and try and determine the same as a 


Court of original jurisdiction, and the’ 


provisions contained in S, 16 shall apply 
to every suit so removed;: or it may 
direct the District Judge to take sach 


steps in respect of the alleged collusion 


as may be necessary to enable him to 
make a decree in accordance with the 
justice of the case.” 


3. Section 4 of the U, P. Amendirent 
Act of 1957 effects an amendment in S. 11 
of the Indian Divorce Act and provides 
thet paras. 1 to 5 of S. 17 shall be de- 
leted. It will be noticed that para, 1 of 
S. 17 required confirmation by the High 
Court of a decree for dissolution of mar- 
riage passed by the District Judge under 
S. 10 of the Act. In view of the amend- 
ment it is apparent that no such confirma- 
tion is now required. In the circum- 
stances the petition filed in this Ccurt 
under S.. 17 of the Act was clearly in- 
competent. Learned counsel for the peti- 
tioner was not able to refer to any 
provision of law under which such peti- 
tion would lie. It is accordingly liable 
to be dismissed. {t is surprising that the 
learned counsel for the petitioner filed -his 
petition without ascertaining even the 
basic fact whether such petition lay in 
this Court. 


4, Normally we would have stopped 
short at this point but in view of the 
compelling circumstances of this case we 
are constrained to go a step farther. We 
cannot escape noticing the fact that the 
decree passed by the District Judge is 
itself without jurisdiction and so carmot 
be sustained. The reason is that a peru- 
sal of the terms of S. 10 of the Act makes 
it clear that cruelty per se is not a ground 
for granting a decree for dissolution. The 
section very clearly provides that one of 
the grounds, on which the petition for 
the dissolution of marriage would lie, zan 
be “adultery coupled with such cruelty 
as without adultery would have entitled 
her to a divorce a mensa et thoro”, In 
other words, the cruelty of a special kind, 
coupled with adultery would furnish a 
ground for a petition of dissolution under 
S. 10. The construction that we are 
placing on this section finds support from 
two Full Bench decisions of the Macras 
High Court in Siluvaimani:Ammal v, 
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Thangiah Nadar (AIR 1956 Mad 421) and 
Ambujam G, Ammal v. M. R. Arumu- 
gham (AIR 1966 Mad 153). The ratio of 
these authorities is that cruelty by itself 
is not an adequate ground for divorce. 
If the wife is to succeed in a decree for 
divorce against the husband, she must 
show not merely cruelty of the speciall. 
kind referred to above, but adultery 
coupled with such cruelty. In these cir- 


‘cumstances it is clear that not only a 


reference to this Court under S. 17 of the 
Act was not competent but the petition 
initially presented in the court below 
under S. 10 of the Indian Divorce Act 
was also not maintainable and the entire! 
proceedings were without jurisdiction. 


5. Learned counsel for the parties 
submitted that now at this stage and in 
view of some understanding reached be- 
tween the parties, it would not be ex- 
pedient to interfere with the order of the 
District Judge and so he did not press 
the reference made to this Court under 
S. 17 of the Act and prayed that the same 
be dismissed. Ordinarily we would have 
stayed our hands after this statement 
by the counsel for the petitioner that he 
did not wish to press the petition made 
by way of reference to this Court, but 
the facts in the instant case are some- 
what extraordinary. This Court cannot 
shut its eyes to the fact that the pro- 
ceedings culminating in the ex parte de- 
cree of divorce passed under S. 10 of the 
Act were not only illegal but were en- 
tirely without jurisdiction. The decree 
is a nullity and, therefore, cannot be al- 
lowed to stand. We are satisfied that 
this is a fit case in which this Court 
should exercise its jurisdiction under 
Art. 227 of the Constitution for passing 
suitable orders. Article 227 of the Con- 
stitution as amended by the Constitution 
(Forty-Secand Amendment) Act, 1976, so 
far as is material for the purpose of this 
case, reads as under :— 


“227. (1) Every, High Court shall have 
superintendence over all courts subject 
to its appellate jurisdiction. 


(2) Without prejudice to the generality 
of the foregoing provision, the High 
Court may 

(a) call for returns from such courts; 


(b) make and issue general rules and 
prescribe forms for regulating the prac- 
tice and proceedings of such courts; and 

(c) prescribe forms in which books, en- 
tries and accounts shall be kept by the 
officers of any such courts,” . 
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6. An aopeéal under S, 55 of the Indian 
|Divorce Act, as amended by U. P, Am- 
endment of' 1957, deleting the’ first pro- 
viso to the section, lies to this Court -and 
consequently the court of the -District 
Judge which passed the decree in the 
present case is under the supervisory 
jurisdiction of this Court. Clause (1) of 
Art. 227 of the Constitution provides that 
.a High Court shall have superintendence 
over all courts subject to its appellate 
jurisdiction. The primary object of this 
supervisory jurisdiction of the High 
Court, according to: the consensus of au- 
thorities, is that the courts over which 
the High Court has such superintendence 
must be kept within the bounds of law. 
Whenever such bounds are exceeded the 
High Court is competent in the exercise 
of its powers under Art. 227 of the Con- 
stitution to Dass an appropriate order. It 
is also settled by the authorities that the 
jurisdiction of the High Court’ under 
Art, 227 of the Constitution is wider than 
under Art. 226. As observed by the Su- 
preme Cour? in Hari Vishnu. Kamath v 
Ahmad Ishaque (AIR 1955 SC 233) while 
in. a certiorari under Art. 226 the High 
Court can only annul the decision of 
the Tribunal, it can, under Art. 227, do 
_that, and also issue further directions in 
the matter. In other words, in exercise 
of powers under Art. 227 of the Constitu- 
tion, the High Court, cannot only quash 
an order, as in the present ‘case, as being 
without jurisdiction, but can also issue 
further appropriate directions such as for 
‘Ithe remand of the case and its decision 
in accordance with law. We cannot 
allow an incompetent order or decree, 


this Court, to stand on the ground that it 
now suits the parties not to prolong the 
litigation between them but to ring down 
the curtain, . : 
6-A. Before parting with the case we 
would, however, like to observe that the 
learned District Judge passed a manifest- 
ly erroneous decree without applying his 





mind even to the preliminary question’ 


as to whether his jurisdiction was invoked 
on. any of the grounds relevant to S. 10 
of the Act. 

7. For these reasons we dismiss the 
application for reference as incompetent 
and also quash the ex parte decree dated 
‘18th Dec., 1976 for divorce passed by the 
District Judge, Gorakhpur. We direct 
him to decide the application in accord- 
ance with law and the observations 
made by us. It would, however, be open 
to the petitioner to seek such amendment 
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which has been brought to the notice of 


A.L R. 


as she may be advised when the matter 
goes back and it will be for the court 
below to deal with such request in ac- 
cordance with law: : ; : ie 

8. In the circumstances of the case we 
make no order as to costs. 
Order accordingly, . 
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Babu Rajnarain Singh and another, Ap- 

pellants v. Ganesh Bind and others, Res- 
pondents. l 


Second Appeal No. 711 and Civil Revn. 
No, 308 of 1964, D/- 30-9-1977.* 


' (A) Civil P. C. (5 of 1908), S, 100, O. 20, 
R, 4, O. 6, R. 2 — Finding of fact — In- 
terference in second.:appeal — Suit by 
minors for cancellation of. a.sale deed — 
Lower appellate court holding transaction 
to be , imprudent - on ground that pur- 


chasers were not solvent — Absence of 
plea in plaint questioning solvency of 
purchasers — Finding about transaction 


to be imprudent, if justified. 


In appeal against dismissal of a suit by 
minors (plaintiffs) for cancellation of a 
sale deed on the ground that it was 
neither for legal necessity nor for the 
benefits of the estate, while holding the 
transaction to be one for the benefit of 
the estate the lower appellate Court 
after discussing evidence held the trans- 
action to be imprudent on the ground 
that the purchasers (defendants) in the 
aforesaid sale were not solvent parties 
and they were not in a position to pay 
the amounts which they had undertaken 
to pay in the sale deed to the creditors 
of vendors. Ordinarily, such a finding 
would be a finding of fact binding in a 
second appeal. However when in thé 
plaint it was never either expressly or by 
implication, alleged that. the purchasers 
(defendants) were not solvent parties or 
did not have sufficient means to pay the 
secured or unsecured debts of the ven- 
dors as undertaken in the sale deed, the 
lower appellate court was not justified in 
holding the transaction to be imprudent 
merely on the aforesaid ground and such 
a finding must be set aside in second ap~ 
peal. Unless such a plea was raised in 
the plaint questioning the solvency or the 
Re ree y AE EE A 


+(Against judgment and decreé of S. H. J. 
Naqvi, Dist. J., Ballia, D/- 5-10-1963). 
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means. of the purchasers (defendants), 
they were under no obligation .to adduct 
evidence in support of their solvency or 
means to pay. Evidence to.the contrary, 
if any, had to be disregarded, 
3 es (Para 15) 

(B) Civil P. C. (5-of 1908), S. 11, Ex- 
planations IV and -VI — Res. judicata — 
Applicability, - a aia 
If a transaction of sale has been enter 
ed into on behalf ‘of a joint Hindu family 
selling the joint family property then in 
case the managing members of the joint 
family as the vendors file a suit affirming 
the said transaction and to such a suit the 
minor members of the joint family are 
impleaded, through their guardians, then 
it is open to the latter to question the 
transaction of sale, If they fail to do so 
then, they cannot be allowed to file a 
subsequent suit seeking to repudiate the 
sale transaction. The subsequent cuit 
challenging the aforesaid. sale must be 
held to be barred by the principles of 
res judicata because the minor members 
are bound by the verdict of the former 


suit. . (Paras 16, 18) 
Cases Referred: Chronological Paras 
AIR 1970 SC 5 Soe eS Ab 
AIR 1987 SC 591 . 13 
1967 All WR {HC} 290. 41 
AIR 1965 SC 1055 ° -> 12 
AIR, 1957 All 270 : f 11 
. AIR 1956 SC 593 -.. : 1k 
AIR 1946 All 436 : 11 
AIR 1938 All 369 : - 13 
AIR 1937 All 731 - -Ul 
AIR 1933 PC 1183 11 
AIR 1929 AIl 726 11 
AIR 1928 All 454 (FB). T1, 13 
AIR 1927 PC 56 un 11 
AIR 1926 PC 68 . . 13 


- R. Pande, Shanti. Bhushan, -for Appel- 
lants; S, N. Upadhyaya and J. P. S. 
Kashyap, for Respondents, - A 
JUDGMENT :— This appeal and tie 
connected revision arise out of two con< 
nected suits, namely,. original suit No. 27 
of 1945. connected with original suit No 
297 of 1945, . Both the suits were consoli< 
dated in the trial Court and were dis 
posed of by one common judgment,’ Cn 
appeal the lower appellate court alco 
disposed of the two connected appeals -ty 
one common judgment, Against the 
judgment of the lower appellate court 
. the instant second appeal and‘ the - cor< 
nected revision have been filed. The se= 
cond appeal arises out.of original sut 
No. 297 of 1945 and the connected rev:- 
sion arises out of the original. suit No, 27: 
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of 1945. The said suit No,:27 of 1945 was 

initiated by an application under S. 12 of 
the U. P, Asgriculturists Relief Act. 
whereby the plaintiffs, claimed possession 
over the mortgaged property after re- 
demption of certain mortgages. Against 
the judgment. whereby the said applica- 
tion was disposed of .an appeal-lay to the 
lower appellate court but, it seems, no 
second appeal lay, against the judgment 
of the lower appellate court and hence 
a revision was filed against the judgment 
of the lower appellate court, . On the 
other hand, original suit No, 297 of 1945 

happened to be a regular suit between 
the parties which resulted in a decree 
and, therefore, the connected second ap- 
peal was filed in this Court against the 
judgment of the lower appellate court, 


.2..The brief facts. involved in the 
litigation are these:.On 28th May, 1936, 
fourteen persons executed a sale deed for 
Rs, 16,000/- in favour of Rajnarain and 
Udainarain who are the defendants-ap~ 
pellants before me in the second appeal 
and applicants Nos..1-and 2 in the con- 
nected revision. These two persons were 
defendants Nos, 1 and 2 in the original 
suit No. 297 of 1945 wherein the plain- 
tiff sought the cancellation of the afore- 
said sale deed dated 28th May, 1936. 
These two persons, namely, Rajnarain 
and Udainarain were the applicants Nos. 1 
and 2 in the redemption suit No. -27 of 
1945. By the aforesaid sale deed 43 
bighas and odd fixed rate' tenancy land 
was sold to the said two purchasers and 
the bulk of the sale consideration was 
left with the vendees for redeeming the 
prior usufructuary mortgages, four of 
which. had been executed on 30th of Oct. 
1907, and the redemption of three of 
which was claimed by Rajnarain and 
Udainarain in the redemption suit, One 
Sakal Bind. had four sons by names Todar, 
Hoal, Sahai and Bhagwan. . The plain- 
tiffs in suit No, 297 of 1945 and the defen- 
dants second set in the said suit are the 
descendants of the said four, brothers. The 
details of the four usufructuary mortgage 
deeds which were executed on 30th Oct, 
1907 are as-follows :=—=- `’ i l 

1, Todar's son Padärath. executed. the 
deed for a sum of Rs. -2,099/15/-. - 

2. Another mortgage deed. was execut- 
ed by Hoal’s son for Rs, 3,199/15/~, 


3. The third mortgage deed was ‘ex- 
€cuted by Bhagwan’s three Sons; namély, 
Raicchha, Banjhu and'Ramlagan’ for a 
sum: of Rs,‘ 2,499/15/4 ` aed Ores 
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4. The fourth mortgage deed was ex- 
ecuted by Lakhraj, the son of Sahai, for 
a sum of Rs, 2,800/-. 

3. The sale deed dated 28th May, 1936 
was executed by the heirs of the said 
mortgagors. An important stipulation of 
the sale deed was that the vendees would 
redeem the aforesaid mortgages and after 
recovering possession of 81 bighas and 
odd land from the mortgagees, the ven- 
dees would keep 43 bighas and odd land 
with themselves which was the land sold 
in their favour by the said sale deed and 
the rest of the land was to be handed 
back to the vendors who, as stated above, 
were the heirs of the original mortga- 
gors. 

4. It seems that the vendees of the 
aforesaid sale deed dated 28th May, 1936 
did not carry out the terms contained in 
the said document in full. They made 
some payments to the creditors of the 
vendor, secured and unsecured, but the 
full payments as stipulated therein were 
not made. Suit No. 39 of 1944 was filed 
by the vendors of the aforesaid sale deed 
against the said vendees, The vendor 
claimed the recovery of unpaid purchase 
money and damages. In the alternative, 
reliefs for possession and damages were 
claimed. This suit was decreed on 20th 
Feb., 1945 for some of the reliefs claim- 
ed. By a sale deed dated 29th June, 1945, 
Rajnarain and Udainarain, who had pur- 
chased 43 bighas and odd land by the 
earlier sale deed dated 28th May, 1936 
sold half of the property purchased by 
them in favour of the applicants other 
than applicants Nos, 1 and 2 in suit 
No. 27° of 1945, A part of the sale con- 
sideration was left with the purchasers 
for being paid to the mortgagees of the 
three mortgage deeds. 

5. The applicants in suit No. 27 of 1945 
sought to redeem the first three mortgage 
deeds detailed above. . Possession of the 
mortgaged property was sought after the 
redemption of the mortgage deeds. As 
has been stated above, the said suit No. 27 

of 1945 was one under S, 12 of the U. P. 
Agriculturists Relief Act. 


6. Original Suit No, 297 of 1945 was 
filed by the minors of the Bind family in 
which they claimed to recover possession 
over the land sold in favour of Rajnarain 
and Udainarain by the aforementioned 
sale deed dated 28th May, 1936 after can- 
cellation of the said deed, The plaintiffs 
impleaded .Rajnarain and Udainarain as 
the first set of defendants and the defen- 
dants second set consisted of the vendors 
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of the said document who were tha 
parents or guardians of the minor plain- 
tifs. It was alleged that the defendants 
second set executed the said sale deed 
without any legal necessity and for 
wholly inadequate consideration. The 
transaction was alleged to be fraudulent 
and the plaintiffs claimed that they them- 
selves had to pay all the creditors. The 
defendants first set contested the suit. 
Various , pleas were maised in defence, 
Both the aforesaid suits, as already stated 
above, were consolidated and tried 
together, The issues which were framed 
in the two suits are being reproduced as 
they will give an idea of the nature of 
the controversies involved therein: 

Suit No. 27 of 1945 

1. Whether the suit fs bad for multi- 
fariousness ? 

:2. Whether the plaintiffs are entitled to 
bring a suit under §. 12 of the A. R. Act? 

3. Whether the plaintiffs are vendees 
from the mortgagors ? 

4. Whether any portion of the mortgage 
money has been paid up and the propors 
tionate property redeemed ? 

5, Whether there has been a valid dis- 
charge of the mortgage deeds? 

8. Whether there is any tacking bond 
Gated 28-8-1916 fer Rs, 399/15/-, 

7. Is there any simple mortgage deed 
dated 14-9-1932? If so, what are its 
particulars and what is its effect ? 

8 To what relief, if any, are the plain= 
tiffs entitled ? 

9. Whether the vendors of the plaintiffs 
were competent to sell the property ? 
Suit No. 297 of 1945 


1. Whether the impugned sale deed was 
executed for legal necessity or for the 
payment of ant@cedent debts by the 
managers of the respective branches of 
the family ? 

2. Is the suit time barred? 

3. Is the suit barred by S, 11 of the 
Civil P, C.? 

4, Is the suit barred under S. 42, S. R. 
Act? 

5. Is the suit frivolous and vexatious ? 
If so, are the contesting defendants en- 
titled to special costs ? 

6. To what relief, if any, are the plain- 
tiffs entitled ? 

7. The trial court held that suit No, 27 
of 1945 was not bad for multifariousness 
and that the applicants therein were agri- 
culturists and entitled to maintain the 
action under S. 12 of the U, P. Agricul- 
turists Relief Act. 
held that despite the repeal of the said 


The said court also '’ 


+ ed to the depositors, 
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Act the proceedings already initiated in 
suit No. 27 of 1945 did not abate and 
could be proceeded with. The said court 
further held that the impugned sale deed 
was a binding one and was executed for a 
legal necessity and for the paymert of 
éntecedent debts by the managers cf the 
respective branches of the Bind femily. 
It was next held that the mortgaze in 
the sum of Rs. 2,800/- had been pad off 
by the applicants of suit No, 27 of 1945 
and the proportionate mortgaged pro- 
perty stood redeemed on account of the 
said payment. On issue No. 5 of the suit 
Mo, 27 of 1945 it was held that the claim 
of the defendants Binds that they had 
validly discharged the mortgage deeds 
was not correct. The trial court, how- 
ever, held that suit No. 297 of 1945 was 
maintainable and was not hit by S. 11, 
C. P. C. The judgment in earlier suit 
No, 39 of 1944 was not res judicaca in 
the said subsequent suit No. 297 of 1945. 

8 On the aforesaid findings, suit 
No. 27 of 1945 was decreed and suit 
No. 297 of 1945 was-dismissed. 


9. Two appeals were filed against the. 


judgment of the trial court, arising out 
of the said =wo suits Nos. 27 of 194F and 
297 of 1945 and, as stated above, both the 
appeals were disposed of by the lower 
appellate court by one common judgment. 
Civil Appeal No, 12 of 1959 arising out 
of original suit No. 27 of 1945 was allow- 
ed and the said suit No. 27 of 1945 was 
dismissed. A direction’ was given that 
the amount deposited for the redemption 
of the three mortgages would be refund- 
Civil Appeal To. 6 
of 1958 arising out of original suit Na 297 
` of 1945 was also allowed and the said 
suit No. 297 of 1945 was decreed subject 
to the payment of Rs. 4,839/15/- by the 
plaintiffs of the said suit to Rajnarain 
and Udainarain who were the defencants 
Nos. 1 and 2 therein, : 

10. Second Appeal No. 711 of 1964 has 
been filed by Rajnarain Singh and Udai- 
narain Singh and the appellants and. it 
arises out of suit No, 297 of 1945. 
also filed the connected revision, teing 
revision No. 308 of 1964 which arises out 
of suit No. 27 of 1945. 

11. Shri K, C. Saxena, learned. coun- 
sel for the appellants in the appeal and 


fcr the applicants in the revision rcon- 


tended as follows: 

1. The lower appellate court was wrong 
in holding that the sale déed dated 28th 
May, 1936 was an imprudent transaction. 
It may. be mentioned here that the said 
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court had held that the transaction taken 
as a whole was for the benefit of the 
estate but the vendors of the said docu- 
ment were. held to have acted imprudent- 
ly in entering into a transaction with 
Rajnarain and Udainarain who were held 
not solvent parties who could have made 
payments in terms of the sale deed to 
the creditors of the vendors. Counsel 
contended that the sale deed was for 
legal necessity and a binding one as held 
by the trial court, - ' 

2. The judgment in suit No. 39 of 1944 
was res judicata in respect of the subse- 
quent suit No. 297 of 1945. In this con- 
nection counsel placed reliance on the 
sixth explanation to S, 11, C. P. C. 


3. The plaintiffs in suit No. 297 of 1945 
could not be allowed to take up incon- 
sistent. stand after their parents and 
guardians had affirmed the sale deed 
dated 28th May, 1936 in the earlier suit 
No. 39 of 1944. . Having elected to affirm 
the sale transaction in the ‘earlier suit, it 
was not. open to them to repudiate the 
same in the subsequent suit No. 297 of 
1945. Counsel placed reliance on the fol- 
lowing cases: 


Lingangowda v. Basangowda (AIR 1927 
PC 56), Jagat Narain v. Mathura Das (AIR 
1928 All 454) (FB), Kishan Sarup v. Brij 
Raj Singh (AIR 1929 All 726), Kumara- 
velu v, Ramaswami (AIR 1933 PC 183), 
Kazim Ali Khan v, Om Prakash (AIR 
1937 All 731), Udrej Singh v. Ram Bahal 
Singh (AIR 1946 All 436), Nagubai v. B. 
Shama Rao (AIR 1956 SC 593), Mt. Su- 
denhaiya v. Ram Dass (AIR 1957 All 270), 
Smt. Dhana: Kuer v. K. N. Chaubey 
(1967 All WR-(HC) 290), Amrit v. Sudesh. 
(AIR 1970 SC 5) and Mulla’s Hindu’ Law 
para. 25.- i 

12. Shri Sankatha, Rai, learned coun- 
sel for the respondents, supported the 
judgment of the lower appellate court and 
rebutted the contentions raised by Shri 
K. C, Saxena. He contended that the sale 
deed dated 28th May, 1936 was not for 
legal necessity or- for the benefit of the 
estate. The judgment in suit No. 39 of 
1944 could not~be res judicata in the 
subsequent suit No, 297 of 1945. The ear- 
lier suit was filed by the executants of 
the sale deed dated 28th May, 1936 and 
they could not challenge the said docu- 
ment except on the ground of fraud. The 
subsequent suit was filed by the non-ex- 
€cutants .coparceners of the joint family 
property who were entitled to challenge 
the transaction on the ground of want 
of legal necessity or the benefit of the 


34 All. [Prs. 12-15] 


estate. These grounds were not avail- 
able to the executants of the sale deed 
who have filed the earlier suit No. 39 of 
1944. Thus counsel contended that the 
nature and scope of the two suits were 
separate and S, 11, C. P. C. was not aft- 
tracted. In case the parent section itself 
was not attracted, there was no question 
of applying Explanation VI of S. 11 to 
the facts of the instant case. Counsel 
also contended that the parties in the 
_ two suits were different. In this con- 
nection attention was drawn to the array 
of the parties in the two suits, 

13. Shri Sankatha Rai next contended 
that the plea based on antecedent debt 
was not raised in. the court below and 
the only point which was pressed was for 
the benefit of the estate. Counsel sub- 
mitted that it was not open to Shri K. C. 
Saxena to raise questions such as estop- 
pel ete, as there were no pleadings on 
the said question. Reliance was placed 
on AIR 1965 SC 1055, Gyarsi Bai v. Dhan- 
sukh Lal and AIR 1967 SC 591, P. Ven- 
kata Subba Rao v. Jagannadha Rao. Shri 
Sankatha Rai also placed reliance on 
Ram Charan v, Bhagwan Das (AIR 1926 
PC 68), Jai Narain v. Bechoo Lal (AIR 
1938 All 369), Jagat Narain v. Mathura 
Das (AIR 1928 All 454) (FB) and Mulla’s 
Hindu Law, ‘paras. Nos. 242, 243-A, 245 
and 269. 

14. The points which arise for deter- 
mination are these:- f 

1. Whether the lower appellate court 
was correct in holding that the impugned 
sale deed dated 28th May, 1936 was an 


imprudent transaction and as such not ° 


binding on the joint families in question. 
2. Whether the judgment in suit No. 39 


of 1944 would operate as res judicata in - 


the subsequent suit No, 297 of 1945. 

3. Whether the plaintiffs im suit No, 297 
of 1945 were not entitled to institute the 
suit on the principles that they could not 
approbate and reprobate at the same time 
or on the ground that they had expres- 
sed their election in the earlier suit No, 39 
of 1944 by affirming the sale deed dated 
28th May, 1936 and it was not open to 
them to resile from the said earlier elec- 
tion in the subsequent suit. i 

15. So far as the first question is con- 
cerned, I feel that the lower appellate 
court was not justified in holding the 
transaction to be imprudent. The lower 
appellate court came to the said conclu- 
sion on the ground that the purchasers 
In the aforesaid sale deed dated 28th 
May, 1936 were not solvent parties and 
‘they were not in a position to pay the 
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amcunts which they had undertaken to 
pay im the sale deed to the creditors of. 
the vendors, In this connection, the lower 
appellate court. has. discussed the evi- 
denze om the record. Ordinarily, such a2 
finding: would be a finding of fact binding 
in a second eppeal. However, in: the in- 
start case the important point. is that the 
plaintiffs in their suit No. 297% of 1945: did 
not raise the aforesaid’ plea- and, there- 
fore, no issue was framed: om the: said 
controversy and the parties did not go 
to trial om such controversy. A perusal 
of the plaint will show that while various 
grounds have been set out. to contend. 
that the impugned transaction. was. not 
for legal necessity or for the benefit of 


the estate, it was never either ex- 
pressly or by implication, alleged 
tha: the purchasers: were not sclvent 


parties or didi net have sufficient. means 
to pay the secured or unsecured. debts of 
the vendors which they had: undertaken 
to pay im the terms. of the deed. Unless 
such @ plea was. raised in the plaint ques- 
tioning the salvency or the means of the 
purchasers, in. my opinion, they were 
uncer no obligation te adduce evidence 
in. support of their solvency or means to 
pay. The lower appellate: court has re- 
ferred to the statement of Mahadeo Singh, 
father of the purchasers, in support of its 
fincing that the purchasers, namely, his 
sons. did not have the necessary means.. 
I. think this approach is wrong. When 
the necessary pleadings were not, there 
ang no issue was joined) between. the 
parties on. the said ground, it is not. per- 
missible to give any evidence on the said. 
question. Such evidence has to be dis- 
regarded as Iaid. down by the: Privy. 
Council. Moreover, the lower appellate 
court. has. not referred to any evidence 
on behalf of the plaintiffs of suit No. 297. 
of 1945 in support of the finding, that the 
purchasers had no means to. pay the debts: 
in question. When the plaintiffs. in the 
said suit did not lead evidence on the 
said: point it wes not for the..purchasers- 
defendants to lead any evidence in re- 
buttal on the said question. In my. opin- 
ion, in these circumstances, the finding of 
the Iower appellate court that the pur- 
chesers had no means to pay has to be 
set aside’ It has already been stated 
above: that both the courts. below’ concur- 
rertly eld that in the circumstances of 
the case the transaction was for the good 
and welfare of the joint families in: ques- 
tion. In these circumstances; in my 
opinion, the plaintiffs? suit No: 297 of 1945 
deserves to be dismissed because the im 
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pugned sale deed has to be held to be 
binding on ithe ‘joint families ` inasmuch 
as it was for their benefit. 


416. In view of the aforesaid fmäing 
it is really mot necessary to enter into 
the other questions whieh have heen 
raised in (his litigation. However, since 
I ibave been addressed arguments om the 
said questions I am expressing my views 
on the same. In my opinion, if a transac- 
tion of sale has been entered into on 
behalf of a joint Hindu family selling 
the joint family property then im’ case 
the managing members of the joint 
family as the vendors file a suit affirm- 
ing the said transaction and to such a 
suit the minor members of the joint 
family «are impleaded through their 
guardians, then it is open to the latier to 
question the transaction of sale, If they 
fail to do-so ¢hen, in my opinion, they 
cannot be allowed to file a subsequent 
suit seeking to repudiate the sale mans- 
action. The subsequent suit has to be 
held to ‘be barred by the princip-es of 
res ‘judicata. Explanation [V to S. 11 lays 
down as follows: 


“Any matter which might and sught 
to have been made ground of deferce or 
attack in such former suit shall ‘be deem- 
ed to ‘have ‘been a matter directly and 
substantidlly in ässue ‘in such suit” ` 


17. Explanation VI of the said section 
is as follows: 

“Where persons ‘litigate ‘bona fida in 
respect of a public right or of a private 
right claimed in common for themselves 
and others, all persons interested in such 
tight shall, for the purposes of fhis sec- 
tion, be deemed ‘to claim under the per- 
sons so litigating.” _ 

18. Reading these two Explanations 
along with the parent section, iit seems 
‘Ito be hat where a suit is filed affirming 
the sale transaction entered into on be- 
half of the joint family and to such a 
suit the minor members are also made 
parties (even though as in the present 
case they were described as pro forma 
defendants), it has to be ‘held thaj ‘the 
suit ison behalf of the entire joint family 
and the minors should be held to ‘be 
bound by the verdict of the suit, As the 
minors are themselves parties to surb a 
suit it is open to them to question ithe 
transaction. Indeed, they were bound to 
have raised a plea in defence that the 
transaction -of sale, which was sought ta 
be enforced by ithe plaintiffs, was not 
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binding on the joint family being not for 
legal necessity or for the benefit of the 
estate, In terms of Explanation IV of 
S. 11 such a plea might and ought to 
have been made a ground of defence 
and, therefore, it would be deemed to 
be a matter directly and substantially in 
issue in such a suit. If the minors did 
not raise such a plea in the suit then 
they cannot be allowed to file a subse- 
quent suit raising such a plea therein. 


However, despite the aforesaid ap- 
proach, so far as the facts of the present 
case are concerned, I have found it dif- 
ficult to come to any definite conclusion 
in view of the fact that the trial court 
has made certain observations about the 
array of parties and about the fact that 
the earlier suit was not being prosecut~- 
ed in a bona fide manner. The said court 
has further observed that the parties to 
the two suits are not the same and the 
subject-matter of the dispute also is not 
identical. It will be seen that there was 
not one joint family in the picture. In 
the plaintiffs’ Suit No. 297 of 1945 it was 
said that there were 12 such joint fami- 
lies being branches from a common an- 
cestor, Unless the array of the parties 
in the earlier suit be compared with the 
array of the parties in the subsequent 
suit and unless it be shown as to which 
of the 12 joint families were parties in 
the earlier suit and which of them are 
not parties in the instant suit, it is not 
possible to give any finding on the ques- 
tion of res judicata in the present case. 
I have, however, expressed my views on 
the general approach to the problem 
and I leave the matter there, 


19. Į am not entering into the third 
aspect of the matter which has been rais- 
ed in the instant appeal. 


20. In view of my aforesaid finding, 
this appeal and the revision have to be 
allowed. The judgment and decrees of 
the lower Appellate Court in Civil Ap- 
peal No. 6 of 1958 and in Civil Appeal 
No. 12 of 1959 of the said court are set 
aside. The trial court’s judgment and de- 
crees passed in original Suit No. 27 of 
1945 and Original Suit No. 297 of 1945 
are hereby restored, I make the costs of 
the second appeal and the connected re- 
vision easy. . 
Appeal and revision allowed. 
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AIR 1978 ALLAHABAD 36 
M, P. SAXENA, J, 
` Brij Mohan Chaturvedi, Petitioner v, 
X Addl, Dist, Judge and others, Respon~ 
dents, 
Civil Misc, Writ Petn, No, 6788 of 1974, 
D/- 1- 9-1977. 


(A) Constitution of India, Art, 226 — 
U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972), Ss, 16, 14, 18 — Appellate order 
declaring vacancy of house — Writ peti- 
tion against — Maintainability — Pos- 
session of authorised tenant under S. 14 
— Question of release etc., if arises. 


B was the landlord of a -house (con- 
structed in 1952) in Allahabad and the 
U. P, Act 3 of 1947 did not apply to ‘it. 
On 24-4-1973 B filed an application 
under S. 16 of the new Act for the re- 
lease of the said house on ground of 
bona fide requirement alleging that the 
tenant A vacated the house without in- 
forming B and inducted C as sub-tenant 


illegally. C contested this application on , 


the ground that there was no vacancy 
as A vacated the house in 1963 and since 
then C was living in it as tenant with 
the consent of B. For rents paid by C 
till June 1972, B did, not issue any re~- 


ceipt, C. also alleged that he became au- - 


thorised tenant by virtue of S. 14 of the 
new Act whereafter C insisted on rent 
receipts but of no avail. C therefore sent 
rent by M. O. which was refused, Nei- 
ther party filed any affidavit. C filed 
number of documents to substantiate his 
contention of possession since 1963. The 
Prescribed Authority rejected B’s appli- 
cation. However on appeal by B under 
S. 18, the Addl, Dist. Judge allowed the 
appeal after holding that C was an un- 
authorised occupant. The house was de- 
clared to be vacant and available for re- 
lease or allotment, C filed writ petition 
against this appellate order, ; 


Held (1) that the appellate order de-': 


claring vacancy of house and its avail- 
ability for release or allotment highly 
prejudiced C who would have no remedy 
if his writ petition was dismissed as non- 


maintainable. It could not be said that 


C’s writ petition was directed against an 
interlocutory order. Therefore, under the 
circumstances Cs writ petition was 
maintainable. AIR 1977 AN 439, Follow- 
ed; 1976 All LJ 76 and AIR 1976 SC 1988, 
Dist, (Para 13) 
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(2; that most of the relevant docu-~ 
ments were completely ignored by the 
Addl, Dist, Judge. If they were consider- 
ed, she. result would have been material~ 
ly different, No explanation was avail- 
able why the landlords remained quiet 
up to 1973 when they treated this hous® 
as vacant and applied for release, 

(Paras 14, 15) 

(3) that B also residing at Allahabad 
had knowledge of the fact that C was 
alone living in it, but they raised no ob- 
jection till 1972. The conduct of B was 
consistent with the conclusion’ that B 
had consented to take C as his tenant, 

(Paras 16, 17) 

And (4) thet the view taken by the 

Addl. Dist. Judge was wholly perverse 
‘and in utter disregard of the material on 
the record. C’s possession was that of an 
authorised: tenant under S, 14, Therefore, 
the house could not be said to have 
fallen vacant in or about the year 1972 
as alleged by B and the question of its 
telease or. allotment did ‘not arise. Í 

(Para 18) 

(B) Constitution of India, Art. 226 — 
Nature of jurisdiction of High Court .— 
Error ` apparent on faee of record — 
What is, : 

The boundaries of the High Court's 
jurisdiction under Art. 226 of the Con- 
stitution are clearly and strongly built 
and cannot be breached without risking 

, jurisprudential confusion, The power is 
supervisory and not appellate in na- 
ture. If it appears that a court of fact 
has in substance based its finding on no 
evidence or that its finding is perverse 
in the sense thet no reasonable person 
could possibly come to’ that conclusion 
or that it erroneously ignores a vital 
plea or material evidence which affects 
the result, a manifest error of law appa- 
rent on the face of the record leading to 
failure of justice can be said to be estab- | 
lished, AIR 1976 All 91 (FB), Relied on. 


(Para 14) 
Cases . Referred : Chronological Paras 
AIR 1977 All 439 13 


AIR 1976 SC 1988 : (1976) 2 All LR’ 367 


7, 9, P 

1976 AN LJ 76 7, 
AIR 1976 All 91: 1975 An WC 1 (FB) 14 
L. N. Pandey and R. R. Agarwal, for 


Petitioner; S, C., for Respondents. 
ORDER:— “This writ petition is direct- 
ed against the order dated 30-10-1974 - 
passed by X the Additional District 
Judge, Allahabad. 
2. The opposite parties Nos, 2 to 5 
are the owners: and landlords of - house 


wk 
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No. 134 situate in Alopibagh in the city 
of Allahabad. One Sri Durga Prasad 
Tiwari was a tenant of this house. Ac- 
cording to the landlords Sri Brij Mohan. 
Chaturvedi, the petitioner, began to live 
with Sri Tiwari and when they enquir- 
ed about it Sri Tiwari gave out that S-i 
Chaturvedi being his relation, was stay- 
ing with as a guest and would vacate 
the house when suitable accommodatian 
was available to him, This position wert 
on for some time and the landlords re- 
ceived rent from Sri Tiwari up to 30-6- 
1972 and they issued receipts for the 
same. Thereafter Sri Tiwari vacated the 
house without information, to the lant- 
lords and inducted Sri Chaturvedi as a 
sub-tenant illegally but in the - eye of 


‘law the house will be deemed to have 


fallen vacant in the month of July 1972. 

The landlords at first gave a notice fo 
Sri Chaturvedi to vacate the house and 
on his failure to do so moved an appl- 
cation’ on 24-4-1973 under S, 16 of the 
U. P. Urban Buildings (Regulation cf 
Letting, Rent and Eviction) Act (hereir- 
efter referred to as the Act) for release 
of this house on the ground ‘that they 
bona fide require it for their own us=. 
According to them, their family consists 
of 19 members and the house in their 
Possession is not sufficient to accommc- 
date them. Therefore, they have decided 
to shift one of the owners, namely, Sri 
H. S. Bose and members of his family to 
the disputed house. 


3. Sri Chaturvedi, the petitioner, con 
tested that application, inter alia, on the 
grounds, that there is no vacancy inas 
much as Sri Tiwari had vacated this 
house in the year 1963 and since thea’ 
he is living in it as a tenant with the 
consent of. the landlords on a monthly. 
rent of Rs. 30. which was later on raised 
to Rs. 35, The rent was regularly paid 
till June 1972 but the landlords did nct 
issue any receipt. He also deposited th? 
house and water tax in respect of this 
house. After the new “Act came inb 
force his possession became that of. an 
authorised tenant by virtue of S. 14 ani 
he insisted on having, receipts in respect 
of the payment of rent. When the land- 
lords showed unwillingness he remitted 
the rent by money order ‘on 1-12-1972 
but it was refused. In these circumstan- 
ces the house never fell vacant and th2 


` application under S. 16°of the Act was 


not maintainable. 


4, Neither party filed any affidavit 
but the petitioner filed a mumber of 
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documents to substantiate his contention 
of possession since 1963, 

5. The Prescribed Authority found 
favour with the contentions of Sri Cha- 
turvedi and rejected the release applica- 
tion on the ground that there was no 
‘vacancy. . l 

6. The landlords filed an appeal 
under S. 18 of the Act and the learned 
Additional District Judge, Allahabad, 
came to the conclusion that Sri Chatur- 
vedi is an unauthorised occupant inas- 
much as the landlords never consented 
to take him as a tenant nor accepted 
rent from him. He was of this view on 
the ground that the landlords never 
gave any written consent nor issued any 
receipt to Sri Chaturvedi and the latter 
being a lawyer practising in the High 
Court, would not have paid rent with- 
him, 
the petitioner’s possession in this house 
will not necessarily amount to consent on 
the part of the landlords. He accordingly 
passed the following impugned order: 

“The appeal is allowed with costs, The 
order dated 15-10-1973 rejecting the re- 
lease application is set aside. It is hereby 
declared that the house in question is 
deemed to be vacant and is available for 


‘felease or allotment under S, 16 of the 


Act. The Rent Control and Eviction Offi- 
cer shall now decide the release applica-- 
tion on merits.” 


-Sri Chaturvedi has now filed this writ 


petition for quashing the aforesaid order 
mainly on the ground that the learned 
Additional District Judge committed 
manifest error of law by completely ig- 
noring the material on the recorg and 
giving perverse finding that vacancy has 
taken place. 

' T. The learned counsel for the oppo- 
site parties has raised a- preliminary ob- 
jection that the impugned order merely 
declares vacancy and the writ petition 
against it is legally not maintainable. 
Reliance has been placed on the cases of 
Ram Lal v. Rent Control and Eviction 
Officer, Saharanpur (1976 All LJ 76) and 
Trilok Singh & Co. v.. District Magis- 
trate, Lucknow, (1976) 2 All LR 367: 
(AIR 1976- SC -1988). 


' 8° I have heard the learned counsel 
for the parties at length and have given 
my anxious consideration to the whole 
matter. The cases relied upon by “the 
opposite parties no doubt lay down that 
an order declaring vacancy is merely an 
interlocutory ordér which does not pre- 
judice the rights of any one and the writ 


38 AI {[Prs. 8-11] 


- petition challenging notification — of 
vacancy is premature and not. maintain- 
able but the facts of these cases were 
entirely different and the said principle 
cannot be. applied’ to the instant case. 

In the case of Ram Lal v. Rent Con- 
trol and Eviction Officer (1976 All LJ 76) 
(ibid): two. questions arose before the 
Prescribed Authority. Firstly, whether 
the shop- in dispute was: covered by the 
provisions of the new Act. and, second~ 
ly, whether the same was vacant for 
allotment. The Rent Control and Evic- 
tion: Officer came to the conclusion that 
the shop came within the purview of the 
Act. He further directed that the vacancy 
be- notified and applications for allot- 
ment be invited, Obviously he had not 
allotted the premises by the said order. 
Ar appeal under S, 18 was filed which 
was dismissed on the ground! that it was 
not maintainable Thereafter a writ peti~ 
tion was filed in this Court and it was 
held that the order passed by the Pre- 
scribed: Authority being of an interlocu- 
tory nature appeal and! writ petition were 
not. maintainable against it. 


9. In Trilok Singh and Co. v. Distt. 
Magistrate, Lucknow (AIR 1976 SC 1988) 
(ibid) the landlords filed an application 
under S. 16 (1) (by of the new Act for 
the release of certain residential pre- 
mises. Trilok Singh and Co. claimed to 
be its tenant. The Rent Controller di- 
rected a. Senior Inspector to inspect the 
premises and’ make ae report, According- 
ly the Senior Inspector inspected the 
premises and submitted a report stating: 

“After hearing: the parties it would be 
proper to take further action.” 

10. He seems to have found three 
persons in possession. of the premises 
two of. whom. claimed to be the partners 
of the firm. Trilok Singh and Ce. On 
receipt of the report the Rent. Controller 
passed: the following order: 

“Let the: vacancy be notified.” 

Trilok: Singh: and. Co: challenged the said 
order by means of @ writ. petition in this 
Court.. It was summarily rejected on the 
ground: that it was premature and the 
proper remedy for the petitioners was 
to approach the Rent Controller under 
S. 16 (5) for review of the order direct- 
ing that the vacancy be notified. Trilok 


Singh filed an appeal by special leave 
before the Supreme Court and their 


Lordships after analysing S. 16, confirm- 
ed' the order of this Court by holding 
that the order passed by the Rent Con- 
troller is not by itself and without more 
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calculated’ to injure or affect the inte- 
rests of the appellant. 

A notification of the vacancy is a step- 
in-aid of an order of allotment or release 
and it is only when such an order of 
allotment or release is passed that the 
landlord or tenant, as the case may be, 
can have a grievance. Tt was further 
held that the Act contemplates succes- 
sive opportunities being afforded to per- 
sons whose interests are likely to ` be 
affected by any arder passed by the Dis- 
trict Magistrate. In the first place, an 
order notifying the vacancy can be ob- 
jected to and the objection has to be de- 
cided after considering evidenece that 
the objector or any other person con- 
cerned may adduce. Secondly, if an order 
of allotment or release is passed under ` 
S. 16 following upon the notification of 
a vacancy the aggrieved person can file 
a review application under S. 16 (5). 
Thirdly, as against an order passed un- 
der S. 16 there is a right-of appeal un- 
der § 18. 


11, The aforesaid makes it clear that 
no remedy against mere declaration of 
vacancy was recognised because that is 
not a final order, Even after declaration 
of vacancy the Prescribed Authority is 
required to pass a release or ~ allotment 


(Saxena J.) 


‘ order and against it the statute provides 


adequate remedies in which even the 
question of vacancy can be agitated. The 
question, therefore, for consideration is 
whether the order passed by the learned 
Additional District Judge, Allahabad, in 
the instant case prejudices the interests 
of the petitioner and. has. he any remedy 
hereafter. I am of the view that the 
order highly prejudices him and he will 
have no remedy if this petition is dis- 
missed as non-maintainable. J am of this 
opinion because when the Additional 
District Judge has declared vacancy the . 
Prescribed Authcrity will simply go into 
the merit of release and allotment appli- 
cations. 


The contention of the petitioner from 
the very inception has been that he is 
in possession of this house since 1963 
with the consent of the landlord and 
he has become an authorised tenant by 
virtue of S. 14 of the Act. When the 
Additional District Judge has . declared 
vacancy the innings, so far as the peti- 
tioner is concerned, is over. He | cannot 
re-agitate this point before ‘the Prescrib- 
ed Authority when the release or allot- 
ment applications come up for considera- 
tion. Even if he raises it, he will do so 


ud 
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unsuccessfully because the Prescrib=d 
Authority cannot go against the findizg 


of the Additional District Judge. There- 
fore, the first remedy contemplated cy 
the case of Trilok Singh & Co, v. Dis- 
trict Magistrate, Lucknow (AIR 1976 SC 
1988) is not available to him. 


12. So far as the second remedy ty 
way of review is concerned, it will alo 
not be available to him because while 
reviewing his order of release or allc- 
ment the Prescribed Authority cannot 20 
against the finding given by the learn2d 
Additional District Judge on the ques- 
tion of vacancy. 3 

13. The third remedy of appeal :r 
revision against the order of release <r 
allotment has also become infructuo_s 
because while deciding an appeal or r=- 
vision under S. 18 the Additional Di- 
trict Judge himself will not be comp=- 
tent to go ageins: the finding already 
given at the time of remanding the car. 
Therefore, the position as it emerges is 
that the petitioner will have no remedy 
hereafter if this petition is also dismiss- 
ed as non-mainteinable. Section 14 of 
the Act confers a right on an unauti- 
rised occupant under certain circumstaa- 
ces, To enforce this right there must se 
a remedy. In the circumstances of this 
case the writ petition is clearly maiz- 
tainable, I am supported in this view ky 
the case of Jagannath v, D. M. Mathura 
(Civil Misc. Writ Petition No. 12875 xf 
1975 decided on 20-5-77): (reported in 
AIR 1977 All 439) I am further of tks 
view because the Prescribed Authori-y 
had rejected the application for release. 
The appeal filed ky the landlord has also 
been disposed of by declaring vacanzy 
and remanding the case to the Prescribed 
Authority for disposal of release and 
allotment applications, It cannot, ther:- 
fore be said that the petition is directed 
against an interlocutory order. 


14. Another question which arises fer 
consideration is whether the order passed 
by the learned Aéditional District Judg2 
is perverse and suffers from any mani- 
fest error of law, = am aware of the fact 
that the boundaries of the High Courts 
jurisdiction under Art. 226 of the Cor- 
stitution are clearly and strongly buit 


‘and cannot be breached without risking 


jurisprudential confusion. The power 3 


` supervisory and noct appellate in nature 


In Nanha v, Deputy Director of Consoli 
dation, Kanpur, 1975 All WC 1: (AIT= 
1976 All 91) (FB) a Full Bench of thm 
Court held that if it appears that a cour: 
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of fact has in substance based its finding; 
on no evidence or that its finding is per- 
verse in the sense that no reasonable 
person could possibly come to that con- 
clusion or that it erroneously ignores a 
vital plea or material evidence which 
affects the result, a manifest error of 
law apparent on the face of the record 
leading to failure of justice can be said 
to be established. 

If this test is applied to the instant 
case it will be evident chat the learned 





Additional District Judge ignored the 
relevant material on the record and 
based his conclusions en surmises. As 


already stated, Sri Tiwari was a tenant 
of this building and was paying rent to 


‘the opposite parties. The learned Addi- 


tional District Judge himself came to the 
conclusion that Sri Chaturvedi was liv- 
ing in this house from 1963 but accord- 
ing to him, his possession was that of a 
guest or sub-tenant of Sri Tiwari. There 
is not a word in the judgment to show 
on what basis this conclusion was arriv- 
ed at, However, the learned Additional 
District Judge has also observed that 
Sri Tiwari informed the landlords in 
1963 that Sri Chaturvedi was living with 
him as his relation. The landlords admit 
that they have received rent up to 30th 
of June 1972. The questions that arise 
for consideration are when Sri Tiwari 
vacated this house and who paid rent up 
to June 1972. 

It is interesting to note that neither 
party filed any affidavit in this case. The 
learned Additional District Judge held 
that the burden of proving that he is 
entitled to the benefit of S. 14 lay on 
Sri Chaturvedi and as he did not Ale any 
written consent of the landlord itreat- 
ing him as a tenant or any receipt of 
rent or copy of municipal assessment it 
may be presumed that he was in posses- 
sion of this house without the consent of 
the landlord. Host of documents were 
filed from the side of the petitioner to 
establish his contentions but most of the 
relevant documents were completely ig- 
nored. If they were considered, the re- 
sult would have been materially dif- 
ferent. 


15. As stated above, the landlords — 
opposite parties had not challenged that 
Sri Chaturvedi entered into possession 
of this house in 1963, and this fact was 
well within their knowledge. Annexure 
10 is copy of the letter by Sri M. S 
Sodha, Professor and Dean, Post-Gradu- 
ates and Research LI.T., New Delhi. tt 
is dated 17-8-1973. By means of this 
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letter Sri Sodha certified that Sri Tiwari 
is serving in the L1I.T, at Delhi as a per- 
manent employ2e with effect from June 
15, 1965 and he was residing in LIT. 
Campus ever since with his family. This 
letter leaves no room for doubt that Sri 
Tiwari vacated the disputed house before 
June 1965 and has shifted to Delhi with 
his family. Sri Chaturvedi started living 
with him from 1963 well within the 
knowledge of the opposite parties. No 
explanation is available why the land- 
lords remained quiet up to 1973 when 
they treated this house as vacant and 
applied for release. 

In 1967 and 1977 electoral rolls were 
prepared, Its copies were also filed by 
the petitioner to show that in these elec- 
toral rolls only the members of his 
family were shown and there was no 
mention of Mr. Tiwari or any member 
of. his family, It points to the conclusion 


that Sri Tiwari and his family had vacat- ` 


ed the house before 1967. The petitioner 
filed a large number of letters received 
from his clients and others at the ad- 
dress of this house. These letters were 
rightly ruled out of consideration by the 
learned Additional District Judge on the 
ground that they were not proved. There 
were a good number of notices issued by 
the Board of Revenue to the petitioner 
in connection with his professional 
duties. These notices did not require any 
proof and were sent at the same address. 

They relate to the period from 1963. The 
` learned Additional District Judge did 
not at all take them into consideration. 


16. In 1972-73 the taxes of this house 
were paid by the petitioner. In Decem- 
ber 1972 the landlords sent a notice to 
Sri Tiwari requiring him to vacate the 

- house. It is interesting to note that Sri 
Tiwari was living in Delhi from before 
1965 yet this letter was sent to him by 
the address of this house. However, a 
copy of it was also sent to the petitioner 
who duly replied it by stating that Sri 
Tiwari had shifted to Delhi in 1963 and 
he was living in it with their consent. 
Not an iota of evidence was given by the 
landlords to prove that Sri Tiwari had 
not -vacated this house till 1972. The 
material discussed above clearly points 
to the conclusion that Sri Tiwari had 
left much earlier and the petitioner 
alone was living in it with his family. 
The opposite parties also reside in Alla- 
habad and had knowledge of this fact 
that the petitioner alone was living in 
it but they- raised no objection till 1972. 
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17. Besides the documentary evidence, 
the , conduct of the opposite „par~ 
ties is consistent with the con- 
clusion that they had consènted to take 
the petitioner as their tenant. This con- 
clusion is further warranted by the 
fact that, according to their own show- 
ing, they have received rent up to June 
1972, Its receipts are also alleged to have 
been issued .out no receipt was summon- 
2d from Mr. Tiwari to establish this con- 
tention, Even if it be said that Sri 
Tiwari is colluding with the petitioner, 
the counterfoils of the receipts could be 
produced by the landlords but not even 
one has seen the light of the day so far. 
The landlords did not even choose to file 
an affidavit in support of it and it is 
strange how in the absence of any evi- 
dence the learned Additional District 
Judge was inclined to hold that the rent 
was paid by Sri Tiwari. 

There is every force in the contention 
of the petitioner that this rent was paid 
by -him fer his own occupation as tenant 


and not on behalf of Sri Tiwari. The 
learned Additional District Judge had 
laid great stress on the fact’ that the 


petitioner could not file a single receipt’ 
and he being a lawyer, would not have 
paid rent without taking a receipt. There 
is hardly any force in this contention 
because it is evident from the material 
on record that this house was construct- 
ed sometime in 1952 and the provisions 
of U. P. Act III of 1947 were not applic- 
able to it. Before the new Act came into 
force the rights of the parties were to 
be determined under the Transfer of 
Property Act, Under this Act a` tenant 
can be evicted without any ground if a 
valid notice under S. 106 of the same Act 
has been given. i 
_Therefore, the petitioner had to re- 
main at the merzy of the landlords and, 
as contended by him, he did not insist 
for having receipts. When the rew Act 
came into force and its provisions be- 


_came applicable to this house, the peti- 


tioner started asserting his rights. He 
insisted on having receipts of the pay-. 
ment of rents. When the landlords refus- 
ed to do so, he sent rent by money’ order 
etc. and it precipitated action on the 
part of the landlords. Therefore, much 
capital cannot be made out of the ab- 
sence of receipts and there is every force 
in the petitioner’s contention that rent 
up to June 1972 was. paid by him in his 
own right. 

18. The learned’ Additional District 
Judge has held that the petitioner is in 


w. 


ró 
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possession of the house from:1963 but in 
his view he is living as a guest or sub- 
tenant of Sri Tiwari, When Sri Tiwari 
vacated this house before 1965 the ques~- 
tion of the petitioner living as his guest 
thereafter cannot arise. There is abso- 
lutely no evidence on record to show 
that the petitioner is a sub-tenant of Sri 
Tiwari inasmuch as there is no proof of 
payment of any rent by him tc Sri 
Tiwari, On the other hand, he is proved 
to have paid rent to the landlords which 
is inconsistent with the theory of being 
sub-tenant of Sri Tiwari. If the petition- 
ers had not expressly or impliedly con- 
sented to take the petitioner as their 
tenant, they would not have accepted 
rent nor they would have remained quiet 
for so many years after Sri Tiwari had 
vacated the house. 

I am, therefore, in judgment that thé 
view taken by the learned Addi-ional 
District Judge was wholly perverse and 
in utter disregard of the material oa the 
record. In view of the aforesaid discus- 
sion it is clear that the petitioner S in 
possession of the house from 1963 and 
is paying rent. His possession is thet of 
an authorised tenant under S. 14 of the 
new Act, Therefore, the house cannot be 
said to have fallen vacant in or about 
the year 1972 as alleged by the landlords 
and the question of the rélease or allot- 
ment does not arise. ; 

19. In the result, the writ petiticn is 
allowed and the order dated 30-10-1974 
Passed by the learned Additional District 
Judge, Allahabad is queue Costs on 


; parties, 


Petition allowed. 


AIR 1978 ALLAHABAD 41 
D. M. CHANDRASHEKHAR AND 
J. M. L, SINHA, JJ. sy 
Ganga Prasad, Petitioner v. Zila Ab- 
kari Adhikari, Banda and another, Res- 
pondents. 
Civil Misc. Writ No, 3952 of 1972 D/- 
11-8-1977. 


. Constitution of India, Art. 226 — En- 
forcement of 
U. P. Excise Act (4 of 1910), Ss. 29, 31 — 
Condition in licence prescribing nini- 
mum liquor to be lifted every month by 
licensee and in case of default, to pay 
excise duty on unlifted quantity. as 
compensation — Held, condition wes no 
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‘Banda, therefore, 


contractual obligatiors — - 
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contractual obligation — Condition is in 
reality a demand for excise duty on un- 
lifted quantity of liquor, which is not 
authorised by law and was therefore 
invalid and unenforceable. AIR 1976 SC 
2237, Foll; AIR 1975 SC 1121, Dist. 
(Paras 5, 8, 9) 
Cases Referred: Chronological Paras 
AIR 1976.SC 2237 5, 8, 9 
AIR 1975 SC 1121:1975 Tax LR 1569 
6, 8 
(1972) Civil Appeals Nos, 1642 and 1643 
of 1968, D/- 21-8-1972 (SC) 7 
AIR 1971 SC. 517 5 
R. S. Dubey, for Petitioner; Standing 
Counsel, for Respondents. 
SINHA, J.:— This writ petition has 


‘been filed by Ganga Prasad under Arti- 


cle 226 of the Constitution challenging 
the validity of the proceedings propos- 
ed to be. taken by the respondents for 
recovering certain amounts from him as 
land revenue. 

"2. The facts jeading up to this peti- 
tion can briefly be stated as under: 

The petitioner obtained Theka of Deshi 
Sharab at Kalinjar, Banda, for the years 
1970-71 and 1971-72. One of the condi- 
tions of the auction was that the peti- 
tioner shall take at least 430 litres per 
month of Deshi Sharab for sale at his 
shop and that, in case he failed to lift 
the aforesaid quantity of liquor, he 
would have to pay as compensation an 


amount equal to the excise duty levi- 
able on the unlifted quota. It appears 
that the petitioner failed to lift the 


aforesaid quantity.of liquor from the 
warehouse during the periods 1970-71 
and 1971-72. The District Excise Officer, 
3 sent a notice to him 
on 15-3-1972 for the recovery of Rupees 
1,442.20 for the year 1970-71 and a let- 
ter dated 11th May, 1972 for recovery 
of Rs. 186 for the year 1971-72 as arrears 
of land revenue. Aggrieved against the 
aforesaid notices and the action propos- 
ed thereunder, the petitioner filed thé 
‘present writ petition. 

3. In the counter-affidavit sworn on 
behalf of the respondents it is stated 
that the aforesaid amount was payable 
by the petitioner under Cis. 3 (a), 3 (b) 
and 3 (c) of the licence. It is also aver- 
red in the counter-affidavit that the con- 


tents of the aforesaid clauses were made 


known to all the bidders, who partici- 
pated at the time of the auction, and, 
consequently, the petitioner could not 
challenge the See of the aforesaid 
amounts. ` É 
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4. The sele question for considera- 
tion in the present petition is whether 
the condition in the licence, that the 
petitioner shall lift a fixed quantity of 
liquor from the warehouse every month 
and, in the event of default, he shall be 
liable to pay compensation equal to the 
excise duty leviable on the amount of 
the quota unlifted, was a valid and en- 
forceable condition. X 

5. In the case of Excise Commr., 
U. P. v, Ram Kumar (AIR 1976 SC 2237) 
the impugned clauses of the licence 
came up for consideration and the Sup- 
reme Court, placing reliance on an ear- 
lier decision in Bimal Chandra Banerjee 
v. State of M. P. (AIR 1971 SC 517) held 
{at p. 2241 of AIR): 

We have, therefore, not the slightest 
hesitation in holding that the demand 
made by the appellants though disguis- 
ed as compensation, is in reality a de- 
mand for excise duty on the unlifted 
quantity of liquor which is not authoris- 
ed by the provisions of the Act.” 
In view of the above rule laid down by 
the Supreme Court, it must be held that 
the impugned condition of the licence in 
the instant case also was invalid and 
unenforceabie. 

6. Learned Standing Counsel, how- 
ever, urged that the petitioner offered 
his bid in the auction with full know- 
ledge of the terms and conditions of the 
licence and he cannot, by the present 
writ petition, be permitted to wriggle 
out of the contractual obligations arising 
out of the acceptance of his bid, Reli- 
ance was placed by the learned Standing 
Counsel for this argument on the deci- 
sion of the Supreme Court in the case 
of Har Shankar v. Dy. Excise and Taxa~ 
tion Commr., (AIR 1975 SC 1121). 

7. In our opinion, the case relied 
upon by the learned Standing Counsel is 
clearly distinguishable. In that case the 
petitioners were the highest bidders in 
an auction for getting rights to sell 
liquor at two vends. The bids were ac- 
cepted and the petitioners were granted 
licence to sell the liquor in lieu of a 
lump sum consideration viz. the bid 
money, The Supreme Court held that 
the right in regard to intoxicants be- 
longs exclusively to the State and it is 
open to the State to part with - their 
rights for a consideration, The Supreme 
Court held that it was a case of contrac- 
tual obligation which cannot be subject 
of writ jurisdiction. The Supreme Court 
however, clarified by further observing 
(in para 56): {at p. 1133 of AIR} 


A. LR. 


i “The amounts charged to the licensees 
in the instart case are, evidently, nei- 
ther in the nature of a tax nor of excise 
duty.” 
The Supreme Court furtheron said (at 
p. 1133 of ATR): i 

“By ‘licence fee’ or ‘fixed fee’ is meant 
the price or consideration which the 
Government charges to the licensees 


` for parting with its privileges and grant- 


ing them to the licensees. As the State 
can carry on a trade or business, such 
a charge is the normal incident of a 
trading or business transaction.” 

The Supreme Court thereafter made a 
reference to an earlier decision in the 
case of Bhajan Lal v. State of Punjab 
(Civil Appeals Nos. 1642 and 1643 of 
1968 decided dn 21-8-1972 (SC)), In that 
case one of the conditions of the licence 
was of the same nature which is im- 
pugned in the instant case, and the 
Court observed: 


“This argument overlooks the signifi- 
cant difference between the rule struck 
down in Bhajan Lal’s case and in Jage 
Ram’s case, and the amended Rules now 
in force. Under the old Rule 36 (23-A) 
still-head duty which was admittedly in 
the nature of excise duty was payable 
by the licensee even on quota not lifted 
by him. The Rule and condition No. 8 
founded on it were therefore struck 
down in Bhajan Lal’s case as being be- 
yond the scope of Entry 51 of List II, 
the taxable event under the impugned 
Rule being the sale and nof the manu- 
facture of liquor. Rule 36 was amended 
on March 31, 1967 in order to meet the 
judgment in Bhajan Lal’s case but the 
High Court found in Jage Ram’s casa 
that even under the amended Rule, still- 
head duty which was in the nature of 
excise duty was payable on  unlifted 
quota of liquor, The position obtaining 
under the Rules as amended on March 
22, 1968 which are relevant for our. pur~ 
poses is in principle different as the 
still-head duty is now only 0.64 paise as 
ageinst Rs. 17.60 per litre which was in 
force under the old Rules and excis@ 
duty as such is no longer payable on un~ 
lifted quota. The principle governing 
the decision in Bhajan Lals case and 
Jage Ram’s case cannot, therefore, apply 
any longer.” 

8. From the above observation it 
wculd appear that, even in the, case of 
Har Shankar v. Dy. Excise and Taxation 
Commr. (AIR 1975 SC 1121) (supra), the 
Supreme Court approved that, if the 
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rules or the conditions contained any 
clause of the nature that was impugned 
in the instant case, it would be bad in 
law. We thus fail to find that there is 
any variance in the rule laid dowr by 
the Supreme Court in the case of Har 
Shankar (supra) and the rule laid down 
by the Supreme Court in the case of 
Excise Commr., U. P. v. Ram Kumar 
{AIR 1976 SC 2237) (supra), The “atter 
case squarely covers the point that is in 
issue before us and we see no r2ason 
whatsoever as to why we cannot act 
upon it, : 

9. Therefore, placing reliance on the 
decision of the Supreme Court in the 
case of Excise Commr., U. P. v. Ram 
\Kumar (AIR 1976 SC 2237) (supra) we 
ifind that the respondents could nog re- 
cover from the petitioner any amoumt as 
compensation on the unlifted quota of 
liquor. 

10. This petition is accordingly allow- 
ed. The notices dated 15th March, 1972 
and llth May, 1972, are quashed and 
the responcents are directed to desist 
from realising the amount of compensa- 
tion specified in the aforesaid notic2s as 
arrears of land revenue, No order is, 
however, made as to costs, 

Petition allewed. 
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Ganga Prasad and others, Applicants 
v. Ram Saran and others, Opposite Par- 
ties. 

Civil Revn. No, 1473 of 1975, D/- 11-7- 
1977.* 

(A) Civil P. C. (5 of 1908), O. 21, Rules 
100 and 101 — Proceedings arising _ out 
of objection. under O. 21, R, 109 — 
Jurisdiction of Court is confined to in- 
quiry vis-a-vis the objection — Territo- 
rial jurisdiction of executing Court not 
open to agitation in the proceedings. 


The satisfaction of the Court under 
R. 101 is confined to the question as to 
whether the objector was in possession 
of the property on his own account or 
on account of some person other han 
the judgment-debtor. Order 21, R. 101 
does not contemplate the Court deciding 
any other question in such proceedings. 





"(Against order of S. P, Srivastava, 
Addl, Dist. J, Kanpur, D/- 25-8-1£75.) 
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The proceedings following an objection 
under O. 21, R. 100 are summary in 
character and the decision therein is 
subject to a suit under O. 21, R, 103. 
(Para 5) 

If the jurisdiction of the Court which 
executed the decree has to be challeng- 
ed by a person claiming to be in pos- 
session on his own behalf and not on 
behalf of the judgment-debtor, it is per- 
missible to file a regular suit challenging 
the execution proceedings but while de- 
ciding an objection under O. 21, R. 100, 
it is not open to a’Court to pass an 
order of the nature envisaged by O. 21, 
R. 101 on the ground that the execution 
Court had no territorial jurisdiction over 
the subject-matter of the property in- 
volved, AIR 1962 SC 199, Rel. on. 

(Para 5) 

(B) Civil P. C. (5 of 1908), S. 115 — 
Question of fact —- Interference in re- 
vision. 

Revisional Court has no jurisdiction to 
reverse a finding of fact recorded by the 
Court of original jurisdiction except in 
certain exceptional circumstances. 

Where the Court of original jurisdic- 
tion while disposing of an objection un- 
der O. 21, R. 100, recorded a clear find- 
ing of fact that the objector was not the 
tenant of the premises in dispute and 
was not in possession in his own right. 

Held, as the Court did not act arbitra- 
rily or in disregard of the material evi- 
dence on record while deciding the na- 
ture of possession of the objector over 
the premises in dispute, the finding of 
fact could not be disturbed in revision. 


. (Para 6) 

‘Cases Referred: Chronological Paras 
AIR 1962 SC 199 4 
L. P. Singh, for Applicants; Vinod 
Chand Misra and Prahlad Upadhyaya, 


for Opposite Parties, 


ORDER:— This revision at the in- 
stance of the decree-holders arises out of 
an objection under O. 21, R. 99 of the 
C.P.C. (hereinafter referred to as the 
Code). - : 

2. Material facts giving rise to this 
revision are that House No. 47/99, Hatia, 
Kanpur was joint property of opposite 
parties 2 to 5, A suit for partition of this 
house was filed in the court of the 1st 
Civil Judge, Kanpur, who had territorial 
jurisdiction to entertain and decide the 
suit, Jt was subsequently transferred to 
the court of the Il Civil Judge, Kanpur 
who ultimately passed the decree in the 
suit. In that partition decree, the pre- 
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mises in dispute in the present proceed- 
ings, were allotted to the share of Ganga 
Prasad, Jamuna Prasad and Smt. Ram 
Kali, the applicants in the revision, 
They. put the decree into execution and 
obtained delivery of possession of the 
property in question . on the: 5th April, 
1969. Ram Saran, opposite party No. 1, 
filed an objection under ©. 21, R. 100 
of the Code in the court of the learned 
II Civil Judge, Kanpur against his dis- 
possession from the premises in dispute 
on the. ground that he was a person in 
occupation of the premises in dispute 
not through or-on behalf of any of the 
judgment-debtors but was in possession 
in his own right as a tenant thereof. It 


was also contended by Ram: Saran that. 


since the subject-matter of the dispute 


was immovable property which was situ- ` 
-ate within the territorial jurisdiction of ` 


the court of learned I Civil Judge, Kan- 
pur, the learned II Civil Judge had no 
jurisdiction to execute the decree. pass- 
ed by him in the capacity of a trans- 
feree court, The objections “raised by 
‘Ram Saran failed to find „favour with 
the learned II Civil Judge, Kanpur, who. 
accordingly rejected them, Ram: Saran 
filed a revision in the court of the learn- 
ed District Judge, Kanpur, which. was 
disposed of by the learned I Additional 
District Judge,, Kanpur. The revision 
was filed only on the ground that the 
‘court of first instance had no. jurisdic- 
tion to execute the decree because the 
subject-matter of the dispute was situ- 
ate within the territorial jurisdiction of 
the learned I Civil Judge, Kanpur. It 
may be mentioned here that the learned 
II Civil Judge while disposing of ‘the 
objection, recorded a clear finding of 
_ fact that Ram Saran was not the tenant 
of the premises in dispute and was not 
in possession in his own right. 


3. The revision was allowed by the 
court below which set aside the order 
of the learned JI. Civil Judge, Kanpur, 
rejecting the objection of Ram Saran 
under ©. 21, R. 100 of the Code. 
court below directed Ram. Saran to be 
restored to .possession ofthe disputed 


premises and to be permitted to remain 
in possession thereof till the decree is, 


put into execution in a court of compe- 


tent jurisdiction. Aggrieved by the order. 
ef the court below, the . decree-holders 


have filed this revision. 


4. The only question urged by the 
learned counsel appearing on Wehalf of 


the applicant is that in -an- objection: 


The . 
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under Order 21, Rule 100 of the 
Code, the court concerned has to decide 
the objection on the assumption that the 
decree was passed by a court of compe- 
tent jurisdiction and had also been exe- 
cuted by a court of competent jurisdic- 
‘tion. It was contended that in proceed- 
ings arising out-of an cbjection under 
O. 21,-R. 100 of the Code, the jurisdiction 
of the Court is confined to deciding the 
question as to whether the objector was 
in possession of the property on his, 
own account or on account of some per- 
son other than the judgment-debtor or 
not. It was urged that while deciding an 
objection under O. 23, R. 100 the Court 
can direct under O 21, R, 101 that the. 
objector be put into possession of the 
property only if it is satisfied that he 
was in possession of it on his own account 
or on account of some person: other than 
the judgment-debtor and not on the 
ground that the decree had been passed 
or axecuted by a court which had no 
jurisdiction over the subject-matter of 
‘the proceedings. It was submitted that in 
the instant case the learned Civil Judge, - 
Kanpur, Had recorded a catégorical find- 
ing of fact that Ram Saran was not in 
possession of the disputed property on 
his own account or on account of some 
person’ other than the judgment-debtor- 
and this finding had remained unchal- 
lenged during the revision before the 
court below. Learned counsel appearing 
on behalf of the applicants submitted 
tha; it was not open to. the court below 
to have allowed the revision on the 
ground that the decree had been execut- 
ed by a transferee couri which had no 
‘territorial jurisdiction over the property 
“forming subject-matter of the decree. 
‘Leerned counsel appearing on behalf of. 
opposite party Ram Saran, on the other 
hand, contended; -with vehemence, that if 
there is inherent want cf jurisdiction in 
a court to pass a decree or to execute it, 
an objection in this respect can.be taken 
.in any proceeding at any stage. Learn- 
ed counsel appearing for the contesting 
opposite party cited -certain. authorities 
in support of his submission which it is 
unnecessary to mention in this judg- 
ment, Assuming that: the contention of 
the learned counsel appearing on behalf 
of opposite party Ram Saran is correct 
that where there is a patent want of 
jurisdiction in a court, the decree pass- 
ed or executed by it can be challenged 
in any proceeding at any stage in view 
of the decision of ‘the. Supreme Court 
in Hira Lal. Patni v. Kali Nath’ (AIR 


n 
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1962 SC 199) it is no longer open to argu- 
ment that want of territorial jurisdic- 
tion is a question of inherent lack of 
jurisdiction. In this view of the macter 
the contention of the counsel for Kam 
Saran that irrespective of the language 
employed in O. 21, R, 100 and 


jector to challenge the territorial juis- 
diction of the court which executed the 
decree, must be rejected. To appreciate 
the argument raised by the 
counsel for the applicants, it is necessary 
to examine the language 


Code, which run as follows:— . 
O, 21, R. 100. 

.“(1) Where any person other than the 
judgment-debtor is dispossessed of -m- 
movable property by the holder of a qe- 
cree for the possession of such property 
or, where 
in execution of a decree, by the pur- 
chaser thereof, he may make an appli- 
cation to the Court complaining of such 
dispossession. . 

(2) The Court shall fix a day for in- 
vestigating the matter and shall sum- 
mon the party against whom the appli- 
cation is made to appear and answer 
the same.” 

O. 21, R, 101. 

“Where the Court is satisfied that the 
applicant. was in possession of the 
perty on his own account or on account 
of some person other than the judgment- 
debtor, it shall direct that the applicant 
be put into possession of the property.” 


5. A perusal of O. 21, R. 100 disclcses 
that an objection under that provision 
can be filed only by a person other than 
the judgment-debtor where he is dis- 
possessed of immovable property by ihe 
holder of a decree for possession of 
such property or, where such property 
has been sold in execution of a decreé, 
by the purchaser thereof. complaining of 
such dispossession, Under. Cl. (2) of 


O. 21, R. 100, the court is required to fix ' 
a day for investigating the matter ` end - 


for summoning the party against whom 
an application is made to appear end 
answer the same, Order 21, R. 101 clear- 
ly provides that where the court is satis- 
fied that the applicant was in possession 
of the property on his own account or 
on account of some person “other than 
the judgment-debtor, it shall direct that 
the applicant be put into possession of 
the property. It is thus. apparent that 
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O, 21, . 
R. 101 of the Code in an objection filed : 
under O. 21, R. 100 it is open to an >b- . 


learned ` 


employed in ° 
O. 21, R. 100 and O. 21, R, 101 of the: 


sach property has been sold , 


pro- ` 
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the satisfaction of the court is ‘confined 
to the question as to whether the objec- 
tor was in possession of the property on 
his own account or on account of some 
person other than the judgment-debtor. 
Order 21, R. 101 does not contemplate 
the court deciding any other question in 
such proceedings. It has to be borne in 
mind that the proceedings, following an 
objection under O. 21, R, 100, are sum- 
mary in character and the decision) 
therein is subject to a suit under O. 21, 
R. 103. It was conceded by the learned 
counsel appearing on behalf of the ap- 
plicants that if the jurisdiction of the 
court which executed the decree has to 
be challenged by a person claiming to 


-be in possession on his own behalf and 


not on behalf of the judgment-debtor, 
he may file a regular suit challenging 
the execution proceedings. In my opinion, 
the language of O. 21, R. 101, clearly 
bears out and supports the contention 
raised by the learned counsel for the 
applicants. No direct authority was cited 
by learned counsel for either parties in 
support of their respective contentions. 
In my judgment while deciding an ob- 
jection under O 21, R. 100, it is not 
open to a court to pass an order of the 
nature envisaged by O. 21, R. 101 on the 
ground that the execution court had no 
territorial jurisdiction over the subject- 
matter of the property involved. 

6. Learned counsel appearing on be- 
half of the contesting opposite party 
supported the order of the court below 
contending that it was the duty of the 
court to determine as to whether the 
objector was in possession in his own 
right or not and the revisional court 
had failed to decide this question. It 
was urged that there was no bar to the 
revisional court entering into that ques- 
tion of fact and reversing the finding 
recorded by the trial court, The conten- 
tion, in my ‘opinion, is ‘unsound and 
must be rejected. The question -as to 
whether the objector is in possession in 
his own right or not is a pure question 
of fact to. be decided on the basis of the 
evidence led by the parties. In a revision 
under S. 115 of the Code, neither the 
court below nor this Court has any 
jurisdiction to reverse a finding of fact 
recorded by the court of original juris- 
diction except perhaps in certain’ excep- 
tional cases, In any event, in the instant 
case, the memorandum of revision filed 
in the court below reveals that there 
was no challenge to the finding record-. 
ed by the court of original jurisdiction. 
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The judgment of the court below also 
discloses that even during arguments, 
the finding of fact with regard to the 
nature of possession of opposite party 
Ram Saran was not challenged. Learned 
counsel appearing on .behalf of opposite 
party Ram Saran attempted to persuade 
‘me to hold that the learned IJ Civil 
Judge had overlooked the documentary 
evidence produced by Ram Saran in 
support of his claim that he was in pos- 
session in his own ‘right as a tenant of 
the premises. I have gone through the 
entire judgment with the counsel and 
I-do not find it possible to hold that the 
learned JI Civil Judge, Kanpur acted 
arbitrarily or in disregard of the mate- 
rial evidence on record while deciding 
the nature of possession over-the pre- 
mises in dispute of opposite party Ram 
Saran. 


7. For the reasons given, I allow this 
revision. The impugned order of the 
I Additional -District Judge, Kanpur, 
dated 25-8-1975 is set aside. The interim 
orders dated 3-12-1975 and 11-10-1976 
are hereby vacated. If there is any other 
interim order passed in this proceeding, 
that shall also stand vacated. The appli- 
cants will be entitled to their costs from 
opposite party No, 1. The record of the 
case will be sent down to the court 
below at a very early date. ia 

Revision allowed. 
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Tungal Ram, Applicant v. Smt. Leela- 
wati, Opposite Party. 

Civil Revn. No. 1822 of 1977, D/- 13-9- 
1977.* 

(A) Constitution of India, Art. 254 (1) 
and Proviso to sub-art, (2) — Applicabi- 
lity —- Amendment made im S. 113, 
C. P. C. by U. P. Civil Laws (Amend- 
ment) Act (1973) — No longer holds the 
field after S. 115, C. P. C. being amended 
by Code of Civil Procedure (Amendment) 
Act (1976} — Revision before District 
Judge, held, therefore, was not main- 
tainable. AIR 1962 All 299, Foll, (Civil 
P. C. (1988), S. 115—Code of Civil Proce- 
dure (Amendment) Act (1976), S. 97 (1)). 

(Para 2) 


*(Against Order of Vikram Singh, Dis- 
trict Judge, Saharanpur, D/- 30-7-1977). 


JU/KU/D864/77/CWM 
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A. LR. 


(B) Civil P. C. (5 of 1908), S. 115 and 
O. 6, R. 17 — Application for amendment 
of W, S. after closure of plaintifi’s evid- 
ence on basis of alleged talk between 
plaintiff and defendant sometime before 
the making of amendment application— 
Trial Court disbelieved defendant’s ver- 
sion and rejected application — Held, 
there was no error justifying interfer- 
ence in: revision. (Para 3) 


Cases Referred: Chronological Paras 


AIR 1962 All 299 : 1961 All LJ 996 2 


Girish Chandra Saxena, for Applicant; 
S. C, for Opposite Party. 

ORDER : — The applicant is the defen- 
dant in a suit. After the plaintiff's wit- 
nessess had been examined and cross- 
examined and the plaintiff closed her 
evidence an application was made for 
amendment of the written statement by 
the applicant on the ground that shortly 
before the defendant had met the plain- 
tiff and was told by her that she had 
not instituted the suit at all. On the 
basis of this alleged conversation the 
written statement was sought to, be 
amended incorporating a plea that “the 
plaint was liable to be rejected not 
having been filed by the plaintiff. This 
application was dismissed by the Munsif. 
He disbelieved the applicant’s version in 
regard to his meeting the plaintif and 
tke talk which is said to have taken place 
between the parties. The Munsif took the 
view that the defendant’s version in this 
behalf did not inspire confidence. He 
also took the view that no case had been 
made out for amendment in the written 
statement after the close of the evidence 
by the plaintiff. This order was passed 
on 9th April, 1977. Against that order a 
revision was filed before the District 
Judge which was dismissed on 30th July, 
1977, on the ground that in view of the 
amendment in S. 115 of the Code, of 
Civil Procedure the revision was not 
maintainable. ` The present revision has 
bzen filed against this order of the Dis- 
trict Judge. 

2. The first ground which has been 
taken in support of the revision is that 
the District Judge was wrong in taking 
the view that the revision was not main- 
tainable. In my opinion there is no sub- 
stance in this ground, Section 115, C. P. C. 
conferred power on the High Court, to 
call for the record of any case decided 
by any Court ‘subordinate to it and in 
which no appeal lay thereto and to pass 
sich order as it thinks fit provided the 
order suffered from any such error as 
mentioned in S. 115. This section was 
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amended by the State of Uttar Pracesh 
by U, P. Civil Laws (Amendment) Act, 
1973 (President’s Act No. 19 of 1973 as 
re-enacted by U, P. Act, No. 30 of 1674). 
By this amendment the power of the 
High Court under S. 115, C. P. C. to 
entertain a revision was left undisturbed 
in cases arising out of the original suits 
of the value of Rs. 20,000/- and above. 
Tn such cases where the value of the 
original suits was below twenty thousand 
rupees, however, the District Jucges 
were authorised to exercise the power 
under S. 115, C. P. C. It was in puisu- 
ance of this amendment made by the 
State of Uttar Pradesh that the revisions 
arising out of original suits of the value 
below rupees twenty thousand used to be 
entertained by the District Judges. The 
Code of Civil Procedure has since there- 
after been amended by the Parliament 
by the Code of Civil Procedure (Amend- 
ment) Act, 1976. This Act came into 
force on Ist Feb. 1977, Section 115, 
C. P. C. as it stands after the amend- 
ment by the aforesaid amending Act of 
the Parliament confers power to exercise 
jurisdiction under S. 115, C. P, C. oaly 
on the High Court. It is thus apparent 
that in regard to cases arising out of 
original suits of the value below rupzes 
twenty thousand an apparent inconcis- 
tency has arisen on account of the Cen- 
tral amendment. Whereas the revisions 
arising out of the original suits of “he 
value of below rupees twenty thousend 
are cognizable by the District Judges in 
view of the State amendment, they are 
cognizable by the High Court in view of 
the Central amendment. Article 254 of 
the Constitution provides :— 


“254. Inconsistency between laws mede 
by Parliament and laws made by the 
Legislatures of States :— 


(1) If any provision of a law made dy 
the Legislature of a State is repugnant 
to any provision of alaw made 
by Parliament which Parliament is 
competent to enact, or to any pro- 
vision of any existing law with res- 
pect to one of the matters enumerated 
in the Concurrent List, then, subject to 
the provisions of cl. (2), the law made 
by Parliament, whether passed before or 
after the law made by the Legislature of 
such State, or, as the case may be, ine 
existing law, shall prevail and the lew 
made by the Legislature of the State 
shall to the extent of the repugnancy, 
be void. 

(2) Where a law made by the Legisla- 
ture of a State with respect to one of 
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the matters enumerated in the Concur- 
rent List contains any provision repu3- 
nant to the provisions of an earlier law 
made by Parliament or an existing law 
with respect to that matter, then, the 
law so made by the Legislature of such 
State shall, if it has been reserved for 
the consideration of the President and 
has received his assent, prevail in that 
State: 


Provided that nothing in this clause 

shall prevent Parliament from enacting 
at any time any law with respect to the 
same matter including a law adding to, 
amending, varying or repealing the law 
so made by the Legislature of State.” 
In the instant case it would be seen that 
the Central amendment is of a date 
subsequent to the amendment made oy 
the State of Uttar Pradesh and as such 
sub-Art. (2) of Art. 254 of the Consti- 
tution will not apply. It is sub-Art. (1) 
of Art. 254 and the proviso to sub- 
Art. (2) of the said Article which would 
be applicable and, therefore, the law 
enacted by the State Governent to the 
extent of its repugnancy to the law made 
by the Parliament will be void. A simi- 
lar question arose before a Division 
Bench of this Court in Kunmun Singh 
v. Ram Sewak, (1961 All LJ 996): (AIR 
1962 All 299). After dealing with the 
scope of the two sub-Articles of Art. 254 
of the Constitution it wag held that the 
amendment made in S. 102, C. P. C. by 
the State Legislature by U. P. Act 
No. 24 of 1954 would have to yield be- 
fore the amendment made in the same 
section by the Parliament by the Central 
Act 66 of 1956. I find it unnecessary to 
reiterate the reasons recorded by the 
Division Bench in Kunmun Singh’s case 
(supra) and on the basis of those reasons 
I am of opinion that on the coming 
into force of the Code of Civil Procedure 
(Amendment) Act, 1976, on lst of Feb. 
1977, the District Judges ceased to have 
jurisdiction to entertain a civil revision 
under S, 115, C, P. C. At this place I 
may also refer to sub-s. (1) of S. 97 of 
the Code of Civil Procedure (Amend~ 
ment) Act, 1976. It reads :— 


“97, Repeal and savings. — (1) Any 
amendment made, or any provision in- 
serted in the principal Act by a State 
Legislature or a High Court before the 
commencement of this Act shall, except 
in so far as such amendment or provi- 
sion is consistent with the provisions of 
the Principal Act as amended by this 
Act, stand repealed.” 


48 AIL 


In view of this provision also the amend- 
ment mada in S. 115, C. P. C. by, the 
State of Uttar Pradesh no longer holds 
the field after the section being amended 
by the Code of Civil Procedure (Amend- 
ment) Act. 1976. In this view of the 
_|matter the District Judge was right in 
taking the view that the revision was 
not maintainable, 

3.: Coming to the merits of the 
amendmert application it was urged by 
counsel for the applicant that the Mun- 
sif was wrong in dismissing the said 
application. I find myself unable to agree 
with this submission either. As seen 
above the amendment application had 
been mads2 after the plaintiff had closed 
her evidence. Jt was based on a talk 
alleged to have taken place between the 
applicant and the plaintiff sometime be- 
fore the making of the amendment ap- 
plication, The Munsif disbelieved the 
applicant’s version in this behalf and has 
taken the view that the case of the ap- 
plicant did not inspire confidence. I find 
no such error in the order of the Munsif 


which may justify interference under 
S. 115, C P. C. 
4, No other point has been pressed. 


5. In the result I find no merit in this 
revision. It is accordingly dismissed. 
Revision dismissed. 
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respect of certain reliefs — They are 
binding. 


When the concessions were ibe be- 
fore the Lower Appellate Court in res- 
pect of certain reliefs claimed in the 
plaint, the same must be considered to 
be binding on the party making them. 
ATR 1964 SC 377, Foll. (Para: 6) 

(B) Civil P. C. (5 of 1908), S. 92 — 
Scope of. 

A suit for a declaration that the old 
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ted at some other place is outside the 
scope of S, 92. AIR 1952 SC 143’and AIR 
1972 SC 246, Foll, (Para 9) 

(C) Civil P. C. (5 of 1908), S. 92 — 
Trust created for public purpose t reli- 


. gious nature — Test. 


Where the whole village lattes to be 
interested in the upkeep and welfare of 
a temple, the same must be considered 
to be'a trust created for public purpose 
of a religious nature, AIR 1957 SC 133, 
Foll. (Para 10) 

(D) U. P. Zamindari Abolition and 
Land ` Reforms Act (1 of 1951), S. 331 
(L-A) — Jurisdiction of Civil Court — 
Quster of — Extent, 

Where an objection as to the main- 
tainability of civil suit was raised in the 
Lower Appellate Court it could not en- 
tartain the same without satisfying it- 
self as to whether there had been a fail- 


tre of justice in consequence of the 
trial in tha alleged wrong forum. 

(Para 13) 
Cases Referred: . Chronological Paras 
AIR 1972 SC 246 9 
1972 All WR (HC) 98 i 8 
AIR 1972 Mad 278 7 
AIR 1967 SC 1044 6 
AIR 1964 SC 377 6 
AIR 1960 Cal 558 9 


AIR 1958 Bom 491:ILR (1957) Bom 
&09 

AIR 1957 SC 133 : 1 
AIR 1952 SC 143 : 1952 SCR 513 6, 


AIR 1929 Bom 153 : 31 Bom LR 192 
AIR 1928 PC 16:55 Ind App 96 
AIR 1927 Mad 338 

AIR 1925 All 683 | 

AIR 1923 All 120:ILR 45 All 215 
ATR 1919 All 203 

A, P, Tewari and G. C. Bhattacharya, 
for Appellant; S. P. Gupta and Beni Pra- 
sad Agrawal, for Respondent. 

JUDGMENT :— This second appeal 
arises out of a suit for declaration, 
possession and for damages: for use and 
occupation. 

2. The facts in brief are . these: ‘Ia 
the district of .Agra in Tehsil Kiraoli 
there is village known as Chauma Shah- 
pur. The village is in two parts— one is 
known as Chauma and the other is 
known as Shahpur. An old temple of 
Shri Gopal Krishna Bankey Behariji_ is 
zaid to exist at Shahpur and the plain- 
tiff No. 1 is said to be the said deity 
installed in the said temple. Plaintiffs 
Nos. 2 to 6 reside in the said village and 
worsnip in the said temple. The deity 
sued through Baba Premanand who 


OMe ormnwons 


- temple at 
` claimed that the plaintiffs Nos. = to 6 


` plaintiff No. 1.. 
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claimed to be the manager and pajari of 
the deity in the said tempie. It 


_ was: alleged that the defendant, Shri Lal 


Kishan, was formerly managing che said 


temple and was the pujari. of the same. - 


He left managing the plaintiff Nc 1 and 
kept some idols in his own  res-dential 
house situated at Chauma and began to 
claim that the old temple of the plain- 
tiff No. 1 was at his residential -lace at 
Chauma and not at Shahpur. The plain- 
tiff asserted that there was no temple 
at Chauma and the deity really stood 
installed in the old temple at Saahpur. 
The deity owned the land of Khata 
No. 64 situated in Shahpur Bandpura, 
detailed in Schedule A to the plant and 
the defendant was formerly manag-ng the 
said landed’ property in his capacity as 
the manager of the deity. Subsec.ently, 
he began to assert wrongly that the said 
landed property belonged to the alleged 
Chauma. It was further 


raised subscription from the peozle of 
the village and carried out repairs to the 
old temple at Shahpur as the detendant 
hed ceased to look after the said -2mple. 
It was further alleged that the defen- 
dant, ever: though called upon ‘to do so, 
did not agree to manage the temple at 
Shahpur and to spend the income put of 
the plots of Khata No. 64 towards the 
Sewa Puja of the plaintiff No. 1 The 
defendant refused to deliver pos=ession 
of the plots to the plaintiffs. It was fur- 
ther alleged that the Gram Samej also 
passed a resolution for expungime the 
mame of the defendant from the revenue 
records and for arranging for some other 
person to manage the temple c the 
A case was also insti- 
tuted before. the S.D.O. Kiraoli for the 
correction of papers but the sam= was 
dismissed on the ground that the con- 
troversy needed to be settled by a civil 
court. Hence, the plaintiffs insttuted 
the suit in question. The plaintiffs -laim- 
ed the following main reliefs: 


(A) That it be declared the old temple 
ef Shri Gopal Krishna Bankey Beazariji 
is gituated at Shahpur also knovn as 
Bandpura, Tehsil Kiraoli, District Agra, 
and the plots detailed: in Schedule A to 
the plaint are attached and belong to 
the said idol. 

{B) That a decree for possession. over 
the plots detailed in Schedule A to the 


„plaint be also passed in favour ož the 


plaintiffs against the defendant, 
(B1) That a decree for net profits or 
damages for use and occupation, fature 
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and pendente lite at Rs. 2500/- P.A. be 
also passed against the defendant in 
favour of the plaintiff.” 

3. The defendant contested the suit. 
He claimed that the old temple was real- 
ly situated at Chauma and the alleged 
temple said to be situated at Shahpur 
Was a’new one. The deity was really 
installed in the temple at Chauma and 
the property in Khata No, 64 belonged 
to the deity installed in the temple at 
Chauma. The. defendant claimed to be 
the pujari and garbarakar of the temple 
at Chauma. The other allegations in the 
plaint were also denied. 

4. The trial court framed the neces- 
sary issues and tried the suit. The same 
was decreed for declarations, possession 
and mesne profits ag claimed by the 
plaintiffs. 


5. The defendant filed an appeal in 
the lower appellate. court and the same 
was allowed. The judgment and decree 
of the trial court were set aside and the 
plaintiffs’ suit was dismissed. The plain- 
tiffs have now come up in the instant 
second appeal and in support of the same 
I have heard Shri G. C. Bhattacharya, 
learned counsel for the appellants. In’ 
opposition, learned counsel for the de- 
fendant-respondent has made his submis- 
sions. The lower appellate court held 
the suit to be not maintainable on two 
grounds. Firstly, it was held that it was 
barred by S, 92 C, P. C., and secondly, 
it was held to be barred by S. 331 of 
the U. P. Zamindari Abolition and Land 
Reforms Act, 1951. The said court has 
also stated in its judgment that the 
reliefs for possession and mesne profits 
were not pressed before it. Shri Bhatta- 
charya sought to contend that the con- 
cession made in the lower appellate 
court was not binding on his client. 
Ground No, 21 in the grounds of appeal 
is as follows :— 

“Because the concession made by the 
counsel for the appellant regarding relief 
of possession and mesne profit is not 
binding on the appellant as the same is 
contrary to law and without the consent 
of the appellant. Further such conces- 
sion has no effect in law.” 


‘6. In my view this contention is not 
correct. The Supreme Court in Bank of 
Bihar v. Mahabir Lal (AIR 1964 SC 377), 
has clearly. laid down as follows (at 
page 380): 

“In our opinion, where a statement 
appears in the judgment of a court that 
a particular thing happened or did not 
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happen before it, it ought not ordinarily 
to be permitted to be challenged by a 
party unless, of course, both the parties 
to the litigation agree that the statement 
is wrong, or the court itself admits that 
the statement is erroneous.” i 
It is true that a counsel’s concession. or 
an admission on the question of law may 
not be binding on his client but in the 
instant case it is not a concession on a 
pure question of law which is involved. 
Certain reliefs claimed in the plaint were 
not pressed kefore the lower appellate 
court by the counsel for the plaintiffs 
and, in my opinion, counsel must be heid 
to have authority to act in the said man- 
ner on behalf of his client. In my view, 
therefore, it is not open to the learned 
counsel for the appellants to claim the 
reliefs for possession and mesne profits 
ag the same must be deemed to have 
been given up in view of the statement 
contained in the judgment of the lower 
appellate court. 

The only question, therefore, which re- 
mains to be considered is regarding the 
declaration which was sought in the suit. 
Shri Bhattacnarya placed reliance on 
Biswanath v. Radha Ballabhji (AIR 1967 
SC 1044), where it has been laid down 
as follows (at page 1046): 

“It is settled law that to invoke S. 92 
. of the Civil P. ©, 3 conditions have to 
be satisfied, namely, (i) the trust is 
created for public purposes of a chari- 
table or religious nature; (ii) there was 
a breach of trust or a direction of Court 
is necessary in the administration of 
such a trust; and (iii) the relief claimed 
is one or other of the reliefs enumerat- 
ed therein. If any of the 3 conditions 
is not satisfied, the suit falls outside the 
scope of thé said section. A suit by an 
idol for a declaration of its title to pro- 
perty and for possession of the same 
from the defendant, who is in. possession 
thereof under a void alienation, is not 
one of the reliefs -found in S. 92 of the 
Civil P. C. That a suit for declaration 
that property belongs to a trust is held 
to fall outside the scope of S. 92 of the 
Civil P. C., by the Privy Council in 
Abdur Rahim v, Abu Mahomed Barkat 
Ali, 55 Ind App 96: (AIR 1928 PC 16), 
and by this Court in Pragdasji Guru 
Bhagwandasji v. Ishwarlalbhai Narsibhai, 
1952 SCR 513 : (AIR 1952 SC 143), ‘on 
the ground that a relief for declaration 
is not one of the reliefs enumerated in 
. S. 92 of the Civil P. C. So too, for the 
same reason a suit for a declaration that 
certain properties belong to a trust and 
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for possession thereof from the alienee 
has also been held to be not covered by 
the provisions of S, 92 of the Civil P. Cy 
See Mukaremdas Mannudas Bairagi v. 
Chhagan Kisan Bhawasar, ILR (1957) Bom 
809 : (AIR 1959 Bom 491). Other deci- 
sions have reached the same result on 
a diffrent ground, namely, that such a 
suit. is one for the enforcément of a pri- 
vate right. It was held that a suit by 
an idol as a juristic person against per- 
sons who interfered unlawfully with the 
property of the idol was a suit for en- 
forcement of its private right and was, 
therefore, not a suit to which S, 92 of 
the Civil P. C, applied: See Darshan 


-Lal v, Shibji Maharaj Birajman, ILR 45 


All 215 : (AIR 1923 All 120); and Madhav- 
rao Anandrao v. Shri Omkareshvar Ghat, 
31 Bom LR 192: (AIR 1929 Bom 153). 
The present suit is filed by the idol for 
possession of its property from the person 
who is in illegal possession thereof and, 
therefore, it is a suit by the idol to en- 
force its private right. The suit also is 
for a declaration of the plaintiff’s title 
and Jor possession thereof and is, there- 
fore, not a suit for one of the reliefs 
mentioned in S. 92 of the Civil P. C. In 
eithe: view, this is a suit outside the pur- 
view of .S. 92 of the said Code and, 
therefore, the said section is not a bar 
to its maintainability.” 

It was also held in the aforesaid case 
that when the Shebait acts adversely to 
the interest of the idol then even a 
worshipper can file a suit, “the reason 
being that the idol is in the position of 
a minor and when the person represent- 
ing it leaves it in a lurch, a person in- | 
terested in the worship of the idol can 
certainly be clothed with an ad hoc po- 
wer of representation to ~.protect its 
interest. It is pragmatic, yet a legal 
solution to a difficuls situation.” In the 
aforesaid case the Supreme Court follow- 
ed its earlier decision reported in AIR 
1952 SC 143, Pragdasji Guru Bhagwan- 
dasji v. Ishwarlalbhai Narsibhai., 


7. A reference may also be made to 
Periyaguruswamy v. Kaliamman (AIR 
1971 Mad 278), where it was held that 
a suit by a worshipper representing idol 
for the recovery of its property from the 
alienee is maintainable even though the 
trustee continues in office. 


8. Shri Bhattacharya has also placed 
reliance on Radha Kishunji v. Smi.. 
Imarti (1972 All WR (HC) 98), where a 
learned single Judge laid down that a 
suit for the recovery of the temple proe 
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perty by the deity or the idol is not 
barred by S. 92 C. P, C. 

9. The lower appellate court has in 
its judgment referred to two Supreme 
Court cases, namely, 1952 SCR 513, 
which is equivalent to AIR 1952 SC 143, 
ang ‘AIR 1972 SC 246, Harerdranath 
Bhattacharya v, Kaliram Das, where 
reliance has been placed on AIR 1952 SC 
143. The lower appellate court Las pur- 
ported to distinguish the said authorities 
but, in my opinion, the distinctioa drawn 
is not correct. I do not think fhat the 
lower appellate court is right ir think- 
ing that a declaration could be claimed 
by the plaintiffs in a suit under S. 92 
C. P. C., to the effect that the old temple 
of the idol was situated at Shahpur and 
not at Chauma, I do not think that any 
of the various clauses from (a) to (h) 
enumerated in S. 92 can be said to be 
applicable or attracted to a cleim for 
such a daclaration, The lower appellate 
court has also relied on Ramrup Goshain 
v. Ramdhari Bhagat (AIR 1925 4.1] 683), 
and has referred to certain other rulings 
such as Sangto v. Paras Ram (AIR 1919 
All 203), Alegappa Chettiar v. Aruna- 
chalam Chetty (AIR 1927 Mad 338) and 
Sarat K. Mitra v. Hem Ch. Dey (AIR 1960 
Cal 558). But I do not think it necessary 
to allude to or distinguish thes: cases 
as, in my opinion, the law in this res- 
pect has been laid down with certainty 
by the aforesaid pronouncement of the 
Supreme Court and the same is binding 
on all the courts in the country. 

10. I may also mention that Shri G. C. 
Bhattacharya contended that the lower 
appellate court was not entitled to pro- 
ceed on the assumption that the plain- 
tiff No. 1 was a trust created for public 
purpose of charitable or religious nature. 
He contended that if the defendant want- 
ed to raise the said plea then he should 
have shown as to who was the author 
of the trust and that Sankalp and Utsarg 
etc, had been made while install:ng the 
deity in the temple. In my opinion, this 
objection is not tenable. It was the 
plaintiffs’ own case that the plaintiff 
No. 1 was an old ancient temple of the 
said deity and the plaintiffs Nos, 2 to 6 
claimed to be the worshippers and 
otherwise also interested in the welfare 
of the said temple. In para 3 əf the 
plaint it was stated as follows: 

“That the idol of Shri Gopal Erishna 
Bankey Behariji is installed in the said 
temple and the plaintiffs No. 2 ta 6 are 
its worshippers and are interested in the 
welfare of the said temple. Shri Prema- 
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nand is at present doing Sewa Pooja in 
the said temple and is managing its 
affairs.” 

Further in para 5 of the plaint it was 
stated ag under: f 

“That the -said temple of the plaintiff 
No, 1 is very old one and it was previ- 
ously managed and looked after by Shri 
Girwar Das and thereafter by his Chela 
Shri Hanna Das and their Samadhies also 
exist within the boundary of the said 
temple,” 

In para 8 of the pleint referring to the 
claim of the defendant that the temple 
was at Chauma it was stated: 

“That in fact there is no temple at 
Chauma. It is only a private worship 
place of the defendant which he has 
built simply to usurp the plots attached 
to the old temple of the plaintiff No, 1.” 
In para 9 of the plaint it was stated that 
when the defendant failed to repair the 
old temple at Shahpur then the plain- 
tiffs Nos, 2 to 6 raised subscription from 
the people of the village and carried out 
repairs. All these allegations clearly 
point to the fact that the endowment in 
question was not a private one but for 
the benefit of the public. It is obvious 
that the plaintiff's Nos. 2 to 6 could have 
no locus standi to maintain the suit if 
it were really a private endowment of 
a particular family. But their own alle- 
gations seem to suggest that the entire 
village was interested in the upkeep and 
welfare of the plaintiff No. 1. In this 
connection reference may be made to 
Deoki Nandan v. Murlidhar (AIR 1957 | 
SC 133), where it has been laid down as . 
follows (at page 136): s 

“The distinction between a private and 
a public trust is that whereas in the 
former the beneficiaries are specifie in- 
dividuals, in the latter they are the gene~ 
ral public or a class thereof. While in 
the former the beneficiaries are persons 
who are ascertained or capable of being 
ascertained, in the latter they constitute a 
body which is incapable of ascertain- 
ment. A religious endowment must, 
therefore, be held to be private or public 
according as the. beneficiaries thereunder 
are specific persons or the general public 
or sections thereof.” 

The lower appellate court has also observ- 
ed in its judgment: ; 

“In the present case existence of a 
public trust is admitted.” 

I think that there can be no doubt that 
the plaintiff No. 1 can be said to be a 
trust created for public purpose of a 
religious nature within the meaning of 
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the said expression as used in S. 92 
C.P.C. In this connection the following 
passage from Mukherjea, The Hindu Law 
of Religious and Charitable Trust, 1952, 
Ed., page 414 is relevant: - : 

“Thus to attract the operation of S. 92 
ef the Civil P, C., it is not necessary 
that a trust should exist in the English 
sense of the word or that there should 
be two estates or two ownerships, it is 
enough that there is obligation annexed 
to the property in favour of religious or 

_ charitable objects of a public nature and 
the person having the custody or manage- 
ment of the property is legally and not 
merely morally bound to ‘carry on cer- 
tain duties for which he is answerable 
in lew.” 

However, the point loses its importance 
in view of my finding that due to the 
relief of declaration claimed by the 
plaintiffs. S. 92 C. P. C., is not attracted, 

It. The second ground on which the 
lower appellate court’ non suited the 
plaintiffs is the bar contained in S. 331 
(1) of the U. P. Zamindari Abolition & 
Land Reforms Act, 1951. The said pro- 
vision lays down ag follows: . 

“S, 331. Cognizance of suits, etc. under 
this Act. (1) Except as provided by or 
under this Act no court other than a 
court mentioned in column 4: of Schedule 
H, shall, notwithstanding anything con- 
tained in the Civil P. C, 1908, take 
cognizance of any suit, application or pro- 
ceeding mentioned in column 3 thereof, 

Or of a suit, application or proceed- 
ing based on a cause of action in res- 
pect of which any relief could be obtain- 
ed by means of any such suit or applix 
cation : 

Provided that where a declaration has 
been made under S. 143 in respect of 
any holding or part thereof, the provi- 
sions of Schedule II in so far as they 
relate to suits, applications or proceed- 
ings under Chapter VIII shall not apply 
to such holding or part thereof. 
` Explanation— If the cause of action is 
one in respect of which relief may be 
granted by the revenue court, it is im- 
material that the relief asked for from 
the civil Court may not be identical to 
that which the revenue court would have 
granted.” ; 

The lower appellate court felt that the 
plaintiffs: could get the necessary relief 
regarding declaration by filing a suit for 
declaration under S. 229-B of the afore- 
said Act in the revenue court claiming 
e declaration that the idol was the 
bhumidhar or sirdar of the plots in ques- 
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tion. The lower appellate court observ- 
ed that while considering the question 
of grenting the said declaration, the 
revenue court could decide whether the 
old temple existed at Shahpur or at 
Chauma. It was further held by the 
said court that possession could be claim- 
ed under S. 209 of the aforesaid Act. 


12. In my opinion, the approach of 
the lower appellate court is not correct. 
It seems: to me that the only controversy 
between the parties was whether the 
temple of the, idol was at Shahpur or at 
Chauma. It was a common case of the 
parties that the idol was the owner. of 
the property in dispute, but while -the 
plaintiffs alleged that the idol was in- 
stallec in the old temple at Shahpur, . 
the defendant’ contested and said that the 
idol stood installed in the temple at 
Chauma. Both the parties thus accept- 
ed that the plots in question vested in 
the idol but they had their differences 
as to whether the idol or the deity stood 
installed in the temple at Shahpur or at 
Chauma. Such a dispute, in my opinion, 
is not contemplated to be decided in a 
suit under S. 229-B of the U. P, Zamin- 
dari Abolition & Land Reforms Act. It 
is purely a civil dispute which can be 
decided by the civil court alone. More- 
over, the declaration was needed by the 
deity not only for the purpose of the 
plots in dispute but for other purposes 
also, for. example, it is a matter of 
great consequence, apart from the pos- 
session of property, as to whether the 
real temple, an ancient one, happened to “ 
be situated at a particular place or not. 
Such a declaration has great significance 
for the worshippers and such significance 
is not to be viewed only in the context 
of a.declaration -in respect: of . certain 
plots. J, therefore, think that even if 
the plaintiffs could file a suit under 
S. 229-B for claiming a declaration in 
respect of the ‘plots in question, still, 
from that fact alone they were not diš- 
entitled from claiming a separate decla- 


` ration that the old temple of the idol 


was situated in Shahpur and not in ` 
Chauma. In my view, in the circumstan- 
ces of the case, this should be held to 
be the principal relief involved in the 
suit and the other reliefs which have 
been claimed should be deemed to be 
subsidiary reliefs. Jt is’ clear that the 
eforesaid declaration simpliciter, uncon- 
nected with any particular rights to any 
agricultural plots, could only be granted 
by the civil court and net by the revenue 
court. - ae 
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18. Moreover, there is another reason 
why I think that the ‘lower appellete 
court was wrong in thinking that tne 
civil court’s jurisdiction was barred under 
S. 331 of -the U, P. Act 1 of 1951. By 
the U. P, Land Laws (Amendment) Act, 
1969 (U. P. Act 4 of 1969), sub-s. (1-A) 
had been added to S. 331. The added sub-a 
section runs as under: 


“(1-A) Notwithstanding 
sub-sec, (1), an objection that the court 
mentioned in column 4 of Schedule “I, 
or as the case may be, a civil court 
which had no jurisdiction with respect 
to the ‘suit, application, or proceeding, 
exercised jurisdiction with respect ther2- 
to shall not be entertained by any appel- 
late or revisional court unless the obje:- 
tion was taken in the court of first 
instance at the earliest possible opportn- 
nity and -in all cases where issues are 
settled, at or before- such settlement ard 
unless there has been a consequent 
failure of justice.” ` 
In view of the said provision it was net 
open to the lower appellate court to 
entertain the objection to the mair- 
itainability -of the suit in the civil court 
unless it was. shown that there had 
been “a consequential failure of justice” 
due to the trial in the allegediy wrong 
forum. Even if the defendant’s objection 
to the non-maintainability of the suit in 
the civil court on the ground -that the 
necessary relief should have been claim- 
ed in a suit under S, 229-B in the 
revenue court were correct, still, the 
lower appellate court should not have 
entertained the said objection unless it 
was satisfied that there had been a failure 
of justice due to the trial in the civil 
court and not in the revenue court. Tt 
is settled law that failure of justice 5 
to be judged not on the basis of th2 
findings recorded by the court but has 13 
be decided apart from the correctness 
of the findings recorded. It has to b2 
shown that a litigant has suffered detri- 
ment due to the trial in the wrong forun. 
In the facts. of the instant case, the 
defendant did not show as to how the 
trial of the suit by the civil court caused 
any consequent failure of justice o? 
detriment. In my opinion, therefore, the 
lower appellate court was wrong in non- 
suiting the plaintiffs on the aforesaid 
two grounds. Hence, the judgment and 
decree ‘of the lower appellate court is 
set-aside. The plaintiffs suit shall stand 
decreed in reference to the declaratioa 
which has been claimed in the plaint. I: 

is hereby declared that the old temple 
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‘belong to the said idol. 


anything in ` 


. Northern Railway was 
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of Shri Gopal Krishna Bankey Behariji 
is situated at Shahpur also known as 
Bandpura, Tehsil Kiraoli in the district 
of Agra and the plots detailed in Sche- 
dule A to the plaint are attached and 
The suit shall 
stand dismissed- for. the other reliefs 
claimed. In the circumstances of the 
case, costs shall be easy throughout. 


Order accordingly. l 
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` Safdar: Husain, Appellant v. The Union 
of India, Respondent, 


Secon] Appeal No, 3207 of 1972, D/- 
20-8-1977.* 
(A) Civil P. C. (5 of 1908), S, 100 — 


Whether certain facts constitute -negli- 
gence — Question is one of law — Inter- 
ference in second appeal is warranted. 
The question whether on the admitted 
facts the plaintiff was guilty of negli- 
gence and carelessness is a question of 
law and therefore the finding of the 
lower appellate Court on the question of 
negligence can be interfered with in se- 
cond appeal. AIR 1963 SC 1633, Dist. 
(Paras 8, 9, 10) 
(B) Tort — Negligence — Chief Book- 
ing Clerk A keeping cash in iron safe 
and according to usual practice placing 
key in almirah and locking it and leav- 
ing for home after locking outer door of 
office room — Next day cash’ found - mis- 
sing — A if guilty of negligence. 
Where A the Stock Head Clerk of the 
entrusted with 
the additional functions of the Chief 
Booking Clerk and in that capacity he 


had to maintain accounts of cash en- ` 


trusted to him by various Booking 
Clerks and A as the Chief Booking Clerk 
kept the cash on hand of Rs. 10,510 in 
the iron safe of his office room, placed 
the key of the safe in a. hidden - place 
inside the wooden almirah and locked 
it with his own lock and after the back 
door of the office room was bolted from 
inside A locked the outer door and -went 
home and next day on returning on duty 
A found that the lock of the almirah 
was broken open but the key of the iron 
safe was there and the chain latch of the 


*(Against order of Kamleshwar Nath, 
Addl. Dist. J., Bareilly, D/- 6-10-1972.) 
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back door was open and on opening the 
safe A found the entire cash missing,’ it 
was held that the railway had not pro- 
vided any place for keeping the key of 
the safe by the employees when they 
left their duty and A’s act in -keeping 
the key of the safe in a hidden place in 
the almirah according to the: consistent 
_practice of the previous Chief- Booking 
‘Clerks rather than in his personal cus- 
tody did not amount to gross negligence 
on his part so as to render him liable 
for the loss of cash as A had exercised 
all the care which was expected of a 
prudent and reasonable person in the 
circumstances, (1856) 156 ER 1047 and 
1909 SC 307 and (1951) 1 All ER 42 and 
(1956) 1 All ER 385, Rel. on. ig 

(Paras 2, 3, 7, 11, 12, 13) 


Cases Referred: | Chronological Paras 
‘AIR 196¢ Andh Pra 386. 9 
AIR 1969 Mys 8 ner -i ., 9 
AIR 1963 SC 1633., A oe nat D 
(1956) 1 Ali ER 385: (1956) 1 WLR 177, 


Morris v. West Hartlepool Steam Na- 
vigation Co, : Bete of il 

AIR 1953 SC 153 ; 8 

(1951) 1 All ER 42:1951 AC 367, Paris 
v. Stepney Borough Council il 

AIR 1946 All 118 

AIR 1937 Mad 472° 

AIR 1932 All 139 

AIR 1930 PC 91 

AIR 1927 PC 102 

ATR 1927 All 601 

AIR 1925 Mad 905 

AIR 1918 PC. 92 

1909 SC 807, Morton v. William Dix 
Ltd. 

(1892) 19 Ind App 228 (PC) 

(1856) 156 ER 1047: 25 LJ Ex 212, Blyth 
v, Birmingham Waterworks Co. 11 

. Dhruva Narayana, for Appellant; Gur 
Pratap Singh, for Respondent, 


JUDGMENT:— ‘These appeals arise 
from the dismissal of a suit for declara- 
tion of the plaintiffs removal from rail- 
way service as void and/or other con- 
nected reliefs, namely, a permanent in- 
junction restraining the defendant from 
realising the sum of Rs. 19,510.21 Paise 
from the plaintiff by deducting the same 
from tke Provident Fund dues payable 
to him, a declaration that the plaintiff is 
entitled to 15 months’ pay by way of 
gratuity permissible under the rules on 
reaching the age of superannuation on 
12-5-1971 and any other appropriate 
. relief. The trial court dismissed the suit 
with costs. The plaintiff preferred an 
appeal which was partly allowed by the 


m 
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Addl. District Judge, Bareilly and the 
order dated 6-8-1970 passed by the de- 
fendant directing. recovery of Rupees 
10,510.21 Paise- from the plaintiff was 
set aside. The rest of the decree was 
maintained, In these circumstances both 
parties -have filed the present appeals’ in 
this court. ` f . i 

2. The basic facts of the case are not 
in dispute, The plaintiff-appellant Safdar 
Husain was posted at’: Bareilly railway 
station of the Northern Railway as Head 
Stock Clerk entrusted with the duty of 
keeping the stocks of railway tickets. In 
1967, however, he was: further ‘entrusted 
with the functions of the Chief Booking 
Clerk on retirement of the original in- 


_cumbent:to that post. In his capacity asp 


the Chief Booking Clerk he was expect- 
ed to maintain accounts of cash entrust- 
ed to him by various “Booking ‘Clerks 
on sale of tickets or otherwise. He had 
an iron.safe in his office for keeping 
cash. There was also originally an iron 
almirah in the office room of the Assis- 
tant Station Master in which he was ex- 
pected to keep cash at night. This al- 
mirah, however, went into the use of the 
Assistant Station Master because his own 
almirah had gone out of order sometime). 
in 1967. Consequently the plaintiff. ap- 
pellant had-at his disposal only the iron 
safe in his own office room. This office 
room had one door on the backside 
which used to be- closed by a chain 
latch. The main door of the office room 
opened on the side of the platform which 
used to be locked after the office hours. 
The: office also had an almirah in which 
the stacks of tickets used to be kept. 

3. On 26-2-1968 the appellant Safdar 
‘Husain had a sum of Rs. 10510.21 Paise| 
as cash in hand which as usual he kept 
in the iron safe. Thereafter he placed 
the key of the iron safe inside the 
wooden almirah and locked the almirah 
with his’ own lock. The- back door was 
bolted from inside: by a porter named 
Moti who was at the disposal of Safdar 
Husain for attending to his various re- 
quirements in discharge of his official 
duties. Safdar Husain locked the outer 
door of his office and went home, On 
27-2-1968 he returned on duty, opened 
the main door, went inside the office 
and found that the latch and the lock of 
wooden almirah had been ‘broken open. 
The key of the safe was, however, in 
the almirah. The chain latch of the back 
door was also found open. When Safdar 
Husain opened the safe he found the 
entire cash missing. 
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4. A preliminary enquiry was hé=ld 
by the Enquiry Committee which swb- 
mitted its report dated 18-4-1968. 
the basis of this report disciplinary p-0- 
ceedings were started against Safdar 
Husain by means of a charge-sheet da-2d 
7-6-1968, - The following charges wre 
framed against the appellant:. 

“(1) Not observing the existent rules 

and orders for keeping the keys of ~he 
cash safe in his personal 
leaving keys in the wooden almirsh, 
even not in the Godrej almirah . which 
was available which amount to gros 
negligence and carelessness as this ze- 
sulted in the loss of Government earm= 
ings. 
- (2) Not physically ensuring that the 
back doors of his office were properly 
bolted and chained from inside, which 
would have been done in the ordine=y 
course by any man of common pruder:e 
and thus not ensuring safety of cash. 

(3) Not bringing to the notice of the 
S.M.C.M.I. or T.A. in writing that fhe 
cash safe in the A.S.M.’s office meent 
for C.P.C.’s cesh had been taken owr 
from him and he had been deprived f 
the mandatory facility of keeping the 
cash in A.S.M.’s office during night ari, 
thus not ensuring proper safety to tae 
railway earnings.” 

5. On these charges an enquiry was 
held by Sri K. N. Wali, Deputy Cora- 
mercial Superintendent who submitted 
his report and held that the above three 
charges had been proved against the ap~ 
pellant. He, however, further found that 
the appellant has not misappropriated 
the amount. The report and the dom- 
ments etc. were forwarded to the Divi- 
sional Superintendent, Northern Ral- 
way, Moradabad who was the discipli:- 
ary/appointing authority. The latter 
issued a second show cause notice dated 
2-5-1970 with a tentative punishment =f 
removal from service of the appellaxt 
and recovery of Rs. 10510.21 Paise from 
his dues, The appellant submitted is 
_ reply to the show cause notice. The Di- 
visional Superintendent passed final 


orders on 7-8-1970 confirming the secomd. 


show cause notice and consequent_y 
ordering removal of the appellant from 
service and recovery. of Rs. 10510.21 2, 
from hig settlement dues. It was this fin=1 
order which was challenged by the plain 
tiff in the suit which has given rise 2 
these appeals. 


. 6. ‘The lower appellate court affirm 
ed. the finding of the trial court thet 


Dn. 


custody. end. 
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there were no such rules or orders for 
keeping the keys of the cash-safe in per- 
sonal custody. It, however, came to the 
conclusion that the . plaintiff could not 
be said to have acted with due care and 
caution in. leaving the key of the iron 
safe in the wooden almirah of his own 
office room. It went on to add that the 
defendant could not impose a fine of 
Rs, 10510.21 Paise on the plaintiff be- 
cause under explanation (2). of Rule 6 
penalty of fine could not be imposed on 
a railway servant who was exclusively 
employed for clerical work. In other 
words, it was of the opinion that the 
punishment of fine could not be award- 
ed. Alternatively it held that the reco- 
very of the above amount was in the 
nature of recovery of loss caused to the 
railway administration, therefore, it fell 
within the purview of Ruls 6 (1) (iii) of 
the Rules of 1968 in which the field of 
recovery Was limited to the pay of the 
tailway servant. The ultimate finding, 
therefore, recorded by the court below 
was that the defendant had no jurisdic- 
tion to order recovery of Rs. 10510.21 P. 
from the plaintiff by the impugned order 
and the punishment for recovery of that 
amount from the appellant was illegal. 

7. The sole point, therefore, which 
has arisen for decision in the second ap- 
peal is whether the act of keeping the 
key of the iron safe in the wooden al- 
mirah in his own office rocm by the ap- 
pellant rather than in his personal cus- 
tody or in the iron almirak kept in the 
office room of the Assistant Station Mas- 
ter constituted gross negligence on the 
part of the plaintiff resulting in the loss 
of earnings to the railway administra- 
tion. It was expressly averred in para- 
graph 7 of the plaint that the railway 


‘administration had not provided any 


place for keeping the key of the safe by 
the employees when they left their duty 
and that neither the safe nor the iron 
almirah in the Assistant Station Master’s 
office was guarded by any force of Rail- 
way Protection Force, In para. 13 of the 
plaint it was pleaded that the plaintiff 
used to keep the ‘various keys of the 
office in a hidden place in the wooden 
almirah as usual and according to the 
consistent practice of the previous Chief 
Booking Clerks. The crux of the case 
therefore, is as to whether in these cir- 
cumstances the leaving of the key in 
the wooden almirah amounted to gross 
negligence on the part of the plaintiff 
which resulted in loss of earnings ‘to the 
railway administration. I am afraid that 
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despite the vehement contention of the 


learned counsel for the railway admin- 


istration I am unable to accede to the 
` proposition that the action of the plain- 
tiff-appellant amounted to négligence. 
Sri Gur Pratap Singh, learned counsel 
for the railway suggested the various 
alternative courses which according to 
him should have been adopted by the 
plaintiff 2s a prudent man and he ruled 
out from the gamut of such prudent ac- 
tions the course actually followed’ by 
the appellant, leaving the key of> the 
iron safe in the wooden almirah kept in 
his own office. It was emphatically urg- 
ed before me that any person possessed 
with a modicum of -wisdom and sense of 
responsibility in these circumstances 
would have preferred to carry the. key 
of the iren safe in which the cash was 
kept with him to his residence and not 
leaving it in the office. Before I proceed 
to express my opinion on this crucial as- 
pect of the case there is a preliminary 
objection which has been raised on be- 
half of the defendant-respondent and 
which must therefore be disposed of. 

8. It was contended on behalf of the 
‘defendant-respondent that the concur- 
rent findings of the courts below to the 
effect that the plaintiff was guilty _ of 
negligence and carelessness were beyond 
the purview of jurisdiction of this court 
under S. 100, C.P.C. and could not be 
disturbed. I cannot accept this submis- 
„sion and in my opinion this preliminary 
objection must be overruled. To my 
mind the finding with regard to the al- 
leged negligence of the plaintiff-appel- 
lant was not a finding of fact or at any 
rate it was not a pure finding of fact. It 
must be regarded as a mixed question 
of fact and law which was therefore not 
excluded from the jurisdiction of 
court in second appeal. J am inclined to 
echo the dictum ‘succinctly laid down 
by Iqbal Ahmad, J. in’ Bachan Singh v. 
~ Bhika Singh, AIR 1927 All 601: (at p. 601) 

“While I am anxious not to, in any 
way, abridge the effect of S. 100 of the 
Civil P. C, and not to depart from the 
well-established rule that findings of fact 
recorded by a court of first appeal are 
binding in second appeal, I cannot, in 
view of the equally well-established rule, 
that inference from proved facts is 
always a question of law, affirm the find- 
ing or the decision of the - lower appel- 
late Court in this case.” 
‘After scrutinising the. evidence in the 
case his Lordship. was of the view that 
the finding whether the house in dispute 


this ` 
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was protected from attachment and sale 
by S, 60 (c) of the Civil P. C. and whe- 


-ther it was an agriculturist’s house could 


be challenged in second appeal. The 


leading case of the Privy Council which . 


has since been followed in a number of 
decisions, is Dhanna Mal v. Mozi Sagar, 
AIR 1927 PC 102. It was held by the 
Judicial Committee that the proper effect 
of a proved fact.is a question of law and 
the question whether a tenancy is per- 
manent or precarious is one of a legal 
inference from facts and not itself a ques- 
tion of fact. The Privy Council reite- 
rated in Wali Mchammad v, Mchammad 
Baksh, AIR 1930 PC 91 at p. 93 the dic- 
tum that the proper legal effect of a 
proved fact is essentially a question of 
law. These two decisions of the Privy 
Council were followed by this Court in 
Mt. Raghbiri v. Lakhpat Singh, AIR 1946 
All 118 where it was ruled that what were 
the proper inferences which could be 
drawn from certain proved facta in res- 
pect of the disruption of the joint status 
of the family was a question of law and 
could be considered in second appeal. 


The decision of the Privy Council in 
Dhanna Mal’s case (supra) was approved 
by the Supreme Court in Bejoy Gopal v. - 
Pratual Chandra, AIR 1953 SC 153 and .. 
it was held that in spite of the concur- 
rent findings in that case of the courts 
below that the tenancy was permanent, 


‘the Supreme Court could consider the 
. question since it was-one-of proper in- 


ference in law to be deduced from the 
facts. In fact the basic princ.ple had 
been enunciated in two still earlier deci- 
sions of the Privy Council. In Ram Gopal 


‘vy. Shanshkhaton, Law Rep (189) 19 Ind 
-App 228 (PC) it was observed : 


` “Although a third Court cannot enter- 
tain an appeal under S. 584 of the Civil 
P. C. upon any question as to the sound~. 
ness of findings of fact by a second court, 

it can, nevertheless, adjudicate as matter 
of law upon the soundness of the conclu- 
sions which have been derived from those 

findings.” i 


The pronouncement of the Judicial Com~ 
mittee in Chandra Pal v. Shuku- Sheikh, 
AIR 1918 PC 92 was still more explicit 
when it remarked (at p. 93): 


` “Questions of law and of fact cre some- . 
times difficult to disentangle. The proper 
legal effect of a proved fact is seen: 
ly a question of law.” 

Their Lordships proceeded is observe 
that the jurisdiction of the Hizh Court 
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in second zppeal not to interfere with a 
finding recorded by the court below must 
be confined to what was an unmixed 
finding of fact, or, in other worcs, to 
borrow the picturesque language of their 
Lordships of the Privy Council to those 
cases in which they were “unable te find 
that the decision of the District Judge 
stood in any shadowy border land be- 
tween fact and law.” 


9. Coming specifically -to cases of 
negligence there is a catena of auchori- 
ties laying down the proposition thet the 
question whether on certain facts what 
would amount in law to negligence is 
open to review in second appeal. Sri 
Gur Pratap Singh, learned counse for 
the defendant-respondent strongly ~elied 
on Ramappa v. Bojjappa, AIR 1963 SC 
1633 wherein their Lordships had ob- 
served that the sufficiency or adequacy 
of evidence to support a finding of fact 
was a matter for decision of the court of 
facts and could not be agitated in second 
appeal, -In the instant case, however, 
the point for consideration is wheth2r on 
the.admitted facts and the circumstances 
what has been done amounts to neglizence 
in law on the part of the plaintiff As 
already observed, the proper legal 2ffect 
of proved facts is essentially a question 
of law and the High Court is entitlad to 
interfere in second appeal. What is the 
legal principle to be drawn from the 
facts and whether the negligence or want 
of care on the part of the plaintif has 
been made out is in my opinion a ques- 
tion of law. The point arose directy in 
Rikhai Lal v, Banarsi Singh, AIR 1932 
All 139. A Division Bench of this court 
ruled that a finding of negligence or a 
finding that there was or was not default 
was not necessarily in all cases ‘a fimding 
of fact, if that finding had not beem ap- 
proached from the proper legal szand- 
point. Similar view was expressej in 
two cases of Madras High Court. In Sri- 
nivascharlu v. Munirathna Naidu, AIR 
1926 Mad 905 it was held that whather 
particular facts found constituted gross 
negligence was a question of law. Like- 
wise in Subbaratnam v, Gunavantkalal, 
AIR 1937 Mad 472 it was held tha- the 
question, whether on certain- facts, what 
would amount in law to negligence had 
been made out or not was one which it 
was open to the court to consider in 
“ second appeal. I respectfully adop: the 
distinction brought out in this comnec- 
tion in the case of D. K. Lakshmich v. 
Union of India, AIR 1969 Andh Pre 386 
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at p. 387, by Satyanarayanarao, J. in the 
following passage: 

“The question to be considered is whe- 

ther the finding of the courts below that 
there was no negligence on the part of 
the defendants is correct. Normally, the 
question of negligence is based on facts 
established by evidence in the case., AS 
pointed out in several decisions, the 
facts on which the negligence is based 
is one thing and the correctness of the 
inference from the facts is another thing. 
The finding of facts which are the basis 
for establishing negligence which have 
been found by the courts below cannot 
be disturbed. But the inference from 
the facts established being question of 
law, it is open to the second appellate 
Court to reconsider the question.” 
The decision of the Mysore High Court 
in Bore Gowda v, B. Nagaraju, AIR 1969 
Mys 8 is in the same line of decisions for 
it was to the effect that the question whe- 
ther on the admitted facts gross neglig- 
ence on the part of the guardian in con- 
ducting the suit on behalf of the minor 
was made out, was a question of law and 
the High Court could interfere with the 
finding of the lower appellate court under 
S. 100, €. P. C. 

10. Thus, I have no doubt in my mind 
that the finding of the lower appellate 
court on’ the question of negligence of 
the plaintiff is one of law and it can be 
scrutinised by this court in second appeal. 

ll. Coming to the merits of the case 
I have to decide the question posed by 
me in the earlier part of my judgment, 
namely, whether the act of keeping the 
key in the wooden almirah of his own’ 
office room rather than in his personal 
custody or in the iron safe in the office 
room of the Assistant Station Master 
constituted gross negligence and careless- 
ness of the plaintiff resulting in loss of 
railway earnings. I agree with the con- 
clusion reached by the lower appellate 
court that the Assistant Station Master 
himself got the iron safe kept in his 
office room sealed and consequently for 
no fault of his own the plaintiff could not 
keep the cash in that iron safe and was 
in fact deprived of the use of the same. 
Hence, the question of ‘keeping the cash 
in the Assistant Station Master’s Office 
room did not arise and I have to judge 
whether the conduct of the plaintiff in 
leaving the key in a hidden place in the 
wooden almirah in his own office room 
could be said to amount to gross neglig- 
ence on his part. It is my considered 
opinion that such conduct could not be 
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equated with negligence or want of ade- 
quate care on the part of the plaintiff. 
To me it appears that it. would have: been 
far more, hazardous for the- plaintiff to 
keep the key in his own. custody and 
carry it along with.fim when he left the 
place for home. : One is‘ painfully aware 
of the untoward incidents: which . fre- 
quently occur even in urban ereas where 
shopkeepers and other businessmen, who 
carry with them the keys. of their shops 
where the earnings and collections are 
left, have been waylaid and relieved of 
the keys. The plaintiff exercised all the 
care which is expected of a prudent and 
reasonable man in the circumstances. He 
kept the key in..a hidden place in the 
wooden almirah which he locked and 
thereafter locked the office also before 
leaving. Normally that was sufficient 
for him to ensure the safety of the key 
and he could not be blamed for any in- 
novation in this regard. Precisely the 
same practice had been followed by the 
Chief Booking Clerks who had preceded 
him. The law has been from times im- 


memorial that-the standard of care for. 


determining negligence in -a particular 
ease is founded on a consideration . of the 
care which would be observed by a pru- 
dent and reasonable man. 
phasised in one of. the earliest decisions 
on the point in- Blyth v, Birmingham 
Water Works, (1856) 156.ER 1047 by 
Alderson, B.:° 

“The. case turns upon the question, 
whether the facts proved shew that the 
defendants were guilty of negligence. 
Negligence is the omission to do some- 
thing which a reasonable man, guided 
upon those considerations which ordinarily 
regulate the conduct of. human affairs, 
would do, or doing something which a 
prudent and reasonable man would not 
do. The defendants might have been liable 
for negligence, if, unintentionally, they 
‘omitted to do that which a reasonable 
person would have done, or did that 
which a person taking reasonable precau- 
tions would not have done”, 
I would also like to refer in this connec= 
tion to the classic speech of Lord Dune- 
din in Morton v. William Dixon Ltd, 
1909 SC 807. K 

“Whether the negligence of the em- 
ployer consists of what I may call a fault 
of omission, I think it is absolutely neces- 
sary that the proof of that fault of. omis- 
sion should be one of two kinds, either 
to show that the thing which he did not 
do was a thing which was commonly 
done by other persons ‘in like circum- 


It was em~. 
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- Stances, or to show that it was a thing 


which was so obvicusly wanted that it 
would be folly in anyone +o neglect to 
provide it.” : 

Lord Normand .on the above observations 
of Lord Dunedin and after quoting the 
same in Paris v. Stepney Borough Coun- 
cil, (1951) 1 All -ER 42 (49) proceeded to 
add: . 

“The rule is stated with all the Lord 
President’s trenchant lucidity. It contains 
an emphatic warning against a facile 
finding that a precaution is necessary 
when there is no proof that it is one 
taken by other persons in like circum- 
stances, but it does not detract from the 
test of the conduct and judgment of the 
reasonable and prudent man. If there is 
proof that a precaution is usually ob- 
served by other persons, a reasonable 
and prudent man will follow the usual 
practice.in like circumstances. Failing 
such proof the test is whether the pre- 
caution is one which the reasonable and 
prudent man would think so obvious that 
it was folly to omit it.” 

It has been stated in Halsbury’s Laws of 
England, Second Edition, Volume . 22, 
pages 183-184, para. 307: 

“It is the duty of the servant to obey 
the master’s lawful orders and to serve 
him. faithfully. - It is also the servant’s 
duty to take proper care of such property 
of the master as is entrusted to his 
charge and to exercise reasonable care 
and skill in the discharge of his duties: 
and for negligence in these respects the 
servant may be mace liable to the master 
in damages, 

Theré is however, no such breach of 
duty if the loss is occasioned by mere 
accident or circumstances beyond the ser- 
vant’s: control ” 

The rule is further explained in Hals- 
bury’s Laws of England, Volume 23, Se- 
cond Edition, page 572, para. 825 in these 
words: . 

S hor can any one be said to 
be negligent merely because he fails to 
make provision against an accident which 
he could not be reasonably’ expected to 
foresee.” 

Bearing these principles in mind I have 
not the least doubt that the légal basis of 
the finding of negligence recorded .against 
the plaintiff is very slender. ft. has also 
to be remembered that what is habitual- 
ly done-in similar: -circumstances is a 
valid defence in a charge of negligence. 
I would also adopt with respect the 
principle Jaid down in Morris v. West 
Hartlepool Stearn , Navigation Co. Ltd, 


een soo wee 
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(1956) 1 All ER 385 by Lord Cohan who 
after reviewing what had been stated in 
Paris v. Stepney Borough Council, 1951) 
1 All ER 42 at p. 49 and- construing the 
language used by Parker J.‘in the case 
under consideration said: . 

“I think that the effect of their Lord- 
ship’s observations is that, when the 
court finds a clearly established prac- 
tice ‘in like circumstances’, the practice 
weighs heavily in the scale on the side 
of the defendant and the burden of 
establishing negligence, which the plain- 
tiff has to discharge, is a heavy one.” 

12. Thus, the evidence of previous 
practice in similar circumstances ‘s of 
very great value if not conclusive, in 
deciding the question of negligence. In 
the instant case it has-been found by 
the courts below that there were nc rules 
or orders for keeping the key of the cash- 
safe in personal custody but the plain- 
tiff adduced specific evidence which was 
believed by the lower appellate court 
which proved that the erstwhile Chief 
Booking ‘Clerks had also been 
placing the key in the same wooden al- 
mirah after locking it and the office room 
as was done by the plaintiff. This was 
in my inion a very strong cirzum- 
stance which must be construed to the 
plaintifs advantage and for justiZying 
his conduct and absolving him from the 
charge of negligence. On these facts I 
find it impossible to draw the inference 
that the plaintiff failed to observe the 
standard of care of a reasonable and pru- 
dent man. The general practice weighs 
heavily in the scale even though H is 
not conclusive. 


13. Yet another point in favour of 
the plaintiff is that he was discharging 
these duties gratuitously, The duties of 
the Chief Booking Clerk were only addi- 
tional duties entrusted to him over and 
above his substantive post as the Head 
Stock Clerk. Such action cannot be 
judged by any stricter test than the care 
of a reasonable and prudent man. The 
law is stated in Halsbury’s Laws of 
England, Third Edition, Volume 28, 
page 8, para 5: 


“Where a person, not professing to be 
skilled in the particular matter urder- 
takes to do an act for another, without 
reward, he is only bound to exercise 
honestly that care which he, as an ordi- 
narily prudent man, would exercise in 
acting for himself. He is not to be held 
liable for mistake, or for an error of 
judgn.ent, which a reasonably prudent 
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man-might commit, or for mere non- 


“success, ”: 


Applying this criterion 4lso I am of the 
opinion that the plaintiff cannot be said 
to have acted without due care and cau- 
tion in leaving the key of the iron safe 
in the wooden almirah of his own office. 
The circumstances are noi sufficient to 
constitute negligence and hence the con- 
trary finding of the courts below that 
the plaintiff was negligent cannot be 
affirmed. It will be necessary to note in 
this connection that there was not the 
slightest allegation by the defendant- 
respondent that the theft of the railway 
cash was either collusive or that the 
plaintiff was dishonest and had any com- 
plicity in the same. It is thus manifest 
that the plaintiff was not guilty of negli- 
gence and the order of punishment 
awarded to him by removal from ser- 
vice or recovery of the amount in ques- 
tion from his dues. was wholly illegal 
and must be set aside. The plaintiff's 
appeal, therefore, succeeds and must be 
allowed whereas the appeal preferred by 


the defendant has no substance and 
must fail, . : 
14, in the result Second Appeal- 


No. 3207 of 1972 preferred by the plain- 
tiff is allowed and the decree “passed by 
the court below is modified. The im- 
pugned order removing the plaintiff from 
Service is set aside. The suit is decreed 
for Rs, 1782.40 Paise as being arrears of 
pay, dearness allowance etc. claimed in 
the plaint by the plaintiff. The plaintiff’s 
claim for gratuity permissible under the 
rules on reaching the age of superannua- 
tion is also allowed. The order of the 
court below setting aside recovery of 
Rs. 10510.21 Paise from the plaintiff by 
the defendant is affirmed. Second Appeal 
No. 2262 of 1973 preferred by the defen- 
dant is dismissed. In the circumstances 
of the case the parties are directed to 
bear their own costs, 

Order accordingly. 
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(A) Registration Act (16 of 1908), S. 49 
— Unregistered lease deed — Does not 
establish relationship of landlord and 
tenant — Purposes for which Court ‘can 
look into such deed. (T. P. Act (4 of 
1882), S. .105). g 

The lease deed between the plaintiff 
and the defendants, which has not been 
registered . cannot establish the relation- 
ship of landlord and tenant between the 
plaintiff: and the defendant. It is well 
known that a lease creates an interest 
in the property. As such, the lower ap- 
pellate court erred in law in holding 
that the unregistered lease deed created 
relationship, of landlord and tenant be~- 
tween the’ * plaintiff and the defendants. 
AIR 1958 SC 199, AIR 1974 SC 1066, Dis- 
tinguished; AIR 1963 SC 70, Rel. on. 

f (Paras 9, 12 and 14). 

The lease deed could, in view of the 
proviso to S 49 be réceived as evidence 
of a collateral transaction, not required 
to be effected by a registered instru- 
ment, The amount of rent agreed be- 
tween the parties could be found from 
the other evidence produced in the case 
regarding offer and acceptance of the 
rent without a reference to the lease 
deed, The various stipulations in the 
lease deed which formed an integral 
part of the lease deed could not be exa- 
mined. The lease deed could be looked 
into for determining the nature of thé 
possession of the defendants in order to 
find out whether it was adverse or per- 
“missive. (Para 10) 

The lease deed could not be referred to 
for finding out what was the area leased 
out to the defendant. However, the 
plaintiff's ownership of the land having 
not been disputed by the defendants, the 
Jease deed could be referred to for the 
purpose of finding out what was the area 
encroached upon. The lease deed being 
inadmissible in evidence it is not pos- 
sible to finé out the period for which it 
.was granted. The lower appellate court 


"was also not justified in law in coming 


to the conclusion that the relationship 
of landlord and tenant exists between 
the parties by a reference to the terms 
of the lease. The lower appellate court 
committed an error in taking into con- 
sideration that uncer the terms of the 
lease deed the defendants. could sublet 
the land and that they could only make 
temporary constructions - thereon and 
that the lease was for.a fixed term. 
(Paras 11 and 12) 
The lower appellate court also 
committed an errer in negativing the 


rea 
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plea of estoppel and acquiescence by a 
reference to the terms of the lease deed, 
in particular, by a reference to the terms 
which prescribed the duration of the 
lease and that providing only for the 
making of SSELDOEEY, constructions, ; 
(Para 13) 


Cases Referred: “Chronological — Paras 


AIR 1974 SC 1066 

AIR 1966 All 515 

AIR 1963 SC 70. 

AIR 1958 SC 199 © 

1956 All LJ 625 

AIR 1955 NUC (Mad) 3950 

AIR 1950 All 661 

AIR 1922’ Mad 12 

AIR 1919 PC 44: 46 Ind App 285 8, 


G, P. Bhargava, for Depellant, S. C., 
for Respondent, ` á 


-JUDGMENT :— These five second ap- 
peals are connected and can be decided 
together. The plaintiff is the State of 
Uttar Pradesh. Its case was that it was 
the owner of the disputed land which 
forms part of the Right Bhakra Canal. 


© > up He h Ob CO 
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-It leased out land to the defendants on 


various dates, According -to its case, it 
leased out two plots of land to Arshad 
Ali on 25-9-1951 for three years. It fur- 


‘ther leased out a plot of land to Jaswant 


Singh defendant fer ‘three years on 
10-7-1962. There was a.lease executed 
in favour of Munshi Lal by the State on 
10-7-1952 for three years and another 
lease .executed in favour of Imtiaz - 
Husain for a period of three years on 
10-2-1952. - -In the case of Ram Prasad it 
is said that the plaintiff State leased out 
a plot to him on 10-7-1952 for a period 
of three years. The plaintiff's case was 
that the defendants other than’ Ram Pra- 
sad had encroached on land adjacent to 
the plots leased out to them as shown 
in the site plan attached tc the plaint. 
It is further the case of the plaintiff 
that under the terms of the lease ` the 
defendants were permitted to make 
temporary constructions on the Jeased 
out plots, but that the defendants in 
contravention of the terms of the lease 
had . made permanent constructions 
thereon. -It is necessary to add that ac- 
cording to the plaint case a rental was 
reserved under the terms of the lease 
deed. The plaintiffs. case was that the 
defendants had not paid rent for the 
period mentioned in the plaint, and that 
they had been served with a notice te 
quit under S.- 106 of the T, P. Act, but 
they had not vacated the land. The 
plaintiff therefere, filed the suit and had 


i 


.so called 
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prayed for a decree:for eviction of the 
defendants from the land in disputa, 
and also for arrears of rent and fcr 
damages for use’ and occupation of . tke 
land both: comprised ` within the lease 
and also the land said to have been er- 
croachéd upon. In the case of Ram 
Prasad no encroachment was alleged. 


2. The defendants contested the su-t 
with the allegation that they were given 
grants of land for building purposes, 
and had been put into possession of the 
land and they had made permanert 
constructions thereon. The defendants 
denied (except in the case of Ram Pra- 
sad where no allegation of encroachment 
was made) that they had encroached o2 
any land belonging to the plaintiff, Th? 
defence case further was that the plain- 
tiffs officers, and agents were awara 
that they were raising permanent con- 
structions of a valuable nature on th? 
land in suit in the belief that they wer? 
entitled to make these constructions, 
and as such, the suit for eviction was 
barred by estoppel and acquiescencé 
The defendants further pleaded that 
they had paid rent to the plaintiff bul 
had not been issued receipts of the renè 


` received by the plaintiff. The damages 


claimed for use and occupation was alse 
asserted to be excessive. It was further 
pleaded that the defendants had not re- 


- ceived any notice to quit and that notice 


if any, had been waived. The defence 
case further was that they had obtainec 
an injunction from a Civil Court re- 
straining the plaintiff from evicting 
them from the land in suit except in ac- 
cordance with law. Jt was 


not apply to the territories of erstwhile 
State of Rampur when the grant was 
made, as had been asserted by the plain- 
tiff, The defendants, therefore, assertec 
that the plaintiff was not entitled to any 
relief as against them. 


3. The trial court framed the neces- 
sary issues, It was admitted before the 
trial court by the counsel for the plain- 
tiff that the Crown Grants Act did not 
apply to the State of Rampur where the 
disputed land is admittedly situate. This 
finding was recorded on the basis of the 


: concession made by the counsel for the 


plaintiff. Having found that the Crown 
Grants Act did not apply to the State 
of Rampur, the trial court held that the 
lease required registration 
under S. 107 of the T. P. Act and being 
an unregistered document, it was in- 
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‘pleaded that the Crown’s Grants Act dic 
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admissible in evidence. As regards . 
encroachment the trial court held that 
the lease deeds being inadmissible the 
defendants were not lessees of the land 
in suit, and that the Commissioner’s re- 
port did not prove any encroachment, 
and as there was no further evidence to 
prove encroachment on behalf of the 
plaintiff, its case that the defendants 
other than Ram Prasad .had encroached 
on the land was not proved. The trial 
court further found that the defendants 
were licensees of the plaintiff and were 
in possession in that capacity. It fur- 
ther found that the defendants had fail- 
ed to prove that they had. been granted 
a license of the land in dispute with 
permission to build thereon, and as such, 
the constructions were unlawful. An- 
other finding of the trial court was that 
the constructions had been within the 
knowledge of the plaintiff’s servants and 
that the defendants’ evidence that the 
ziledars and other employees of the 
plaintiff saw them making the construc- 
tions and advised them to construct in 
a particular way is correct, and as such, 


the suit for eviction was barred by 
estoppel and acquiescence, Having 
found that the defendants were not 


lessees of the land, the trial court found 
it unnecessary to determine whether the 
notice under S. 106 of the T. P. Act had 
been served on the defendants. It ac- 
cordingly decreed the suit for recovery 
of what it called the premium for a 
licence which. was equivalent to the rent 
agreed under the lease deed and dismis- 
sed the suit for other reliefs. 

.4 The plaintiff filed an appeal. The 
lower appellate court agreed with the 
trial court that the lease deed was re- 
quired to be registered and as it was not 
registered, it could not be admitted in 
evidence, but it looked into it for col- 
lateral purposes. It has held that if the 
lease deed is held to be a licence as held 
by the trial court, it could be looked 
into as a document granting licence, 
which required no registration. After 
referring to the decisions of various 
courts in the’ case of Chotey Lal v. 
Durga Bai (AIR 1950 All 661), Fateh 
Chand v. Mst. Radha Rani (1956 All LJ 
625), Vadasseri Taravattil Karnavan v. 


Appaswami Konan (AIR 1955 NUC (Mad) .` 


3950) and Ram Kishore v. Ambika Pra- 
sad (AIR 1966 All 515) it came to the 
conclusion that the lease deed (referred 
to as the deed of grant by the lower 
appellate court) could be looked into for 
collateral purpeses ef finding out the 
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nature of possession of the defendants 
over the property and also of its extent. 


5. The lower appellate. court there- 
fore referred. to- the lease deed and found 
out the area leased out to the .defen- 
dants. It further found on the basis of 
the lease deed that the. defendants had 
been, permitted to put up temporary 
chhappers on the land which could be 
removed on. the expiration or ` determi- 
nation of the grant. It: further found 
that the lease deed gave the lessee the 
right to sublet the land with the: per- 
mission of the Executive Engineer. It 
was further held by the lower appellate 
court agein. on the basis of the lease 
deed that if due to natural calamity the 
plaintiff remitted the whole or part of 
the rert, the lessees would remit the 
rent peyable by their sub-tenants, if 
any. The lower appellate court has also 
looked into. the lease deed for finding 
out the period for which it was granted 
and for the amount. of the rent reserved 
in the lease. It has also found with re- 
ference to the lease that there was 
a right of re-entry in the plaintiff 
under certain specified conditions. Hav- 
ing looked into. the lease the lower ap- 
pellate court came to the conclusion that 
under the lease deeds: an interest in the 
property was created in favour of the 
defendants-respondents, and that the re- 
lation between the plaintiff and the de- 
fendants was that of a landlord and 
tenant. The lower appellate court has 
observed in its judgment that as. an inte- 
rest in the property was created in 
favour of the defendants, they could not 
be deemed to be. the licencees of the 
land in suit. In this connection the 
lower appellate court was impressed 
with the fact that under the lease deed 
the lessee was entitled to, sublet the 
land. It has said in its judgment that a 
licence was. not transferable, and hence, 
this was again an indication that the de- 
fendants were not licencees: of the land 
in dispute The lower appellate court 
further held that the fact that rent had 
been offered and accepted and from 
other circumstances in the case a valid 
tenancy could be inferred. It, therefore, 
recorded a finding that there was a re~ 
lationskip of landlord and tenant be- 
tween the plaintiff and the defendants. 

6. After looking into the lease deed 
and the report of the petitioner (sic) 
(Commissioner?—-Ed.) and the map pre- 
pared by him, it found that the area in 
possession of the defendants other than 
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Ram Prasad was in excess of the area 
leased out and as such, encroachment 
by the defendants was established. 

%. The lower appellate court further 
found that under the lease deed the de- 
fendants had only been permitted to put 
up temporary constructions in. the land 
in suit and that immediately after taking 
possession of the land under grant they 
had ‘raised permanent constructions 
which showed that the constructions had 
not been made with the consent or the 
permission of the plaintiff. In this con- 
nection it observed that in view of the 
terms of the lease regarding the making 
of temporary constructions the defen- 
‘dants’ evidence that they had made the 
constructions with the consent or per- 
mission explicit or implied of the plain- 
tiff through its agent could not be con- 
sidered. It further found that in view 
of the fact that the lease deed showed 
that it had been granted for a fixed term 
it only permitted temporary construc- 
tiohs, the defendants’ plea that they had 
made permanent constructions with the 
consent of the plaintiff or its agent could 
not be accepted and, therefore, the suit 
was not barred by the principle of estop- 
pel and acquiescence. The lower appel- 
late court has found that the notice to 
quit was valid and that the mere fact 
that the plaintiff did not file a suit 
against the defendants for about three. 
years did not mean that the notice to 
quit had been waived. The lower ap- 
pellate court ir view of its finding re~ 
ferred to above allowed the appeal and 
decreed the suit for ejectment from the 
land originally leased and from the land 
found to have been encroached upon by 
the defendants (except in the case of 
Ram Prasad); a decree was also granted 
in favour of the plaintiff for arrears of 
rent and damages for use and occupa- 
tion, The lower appellate court further 
directed that the plaintiff would: get 
pendente lite and future damages in res- 
pect of the entire land as mentioned in 
the judgment. [It further permitted the 
defendants to remove .the constructions 
within a period specified in the judg- 
ment, 

8. The defendants have now filed se- 
cond appeals which are being decided 
now. Sri G. P. Bhargava appearing on 
behalf of the defendants has urged that 
the lease deed being inadmissible in evi- 
dence in view of the provisions of S. 49 
of the Indian Registration Act it cannot 
be looked inte for any purpose other 
than a collateral purpose, The learned 


> 


1978 


counsel has urged that the lower appel- 
Tate -court has erred in law in looking 
into the lease for other than collateral 
purposes. His argument is that the 
lease deed could, not be looked into for 
finding out the area of the land leased 
out, the duration of the lease, the 
amount of rent reserved or the other 
terms and conditions of the lease. His 
further argument is that no relationship 
of landlord and tenant was created by 
the lease deed and the status of the de- 
fendants was that of licensees who had 
been induced to believe that they could 
raise permanent constructions on the 
land in suit and, as such, the suit was 
barred by the principles of estoppel and 
acquiescence. In this connection a re- 
ference to the provisions of S. 60 (b) of 
the Easements Act may be made which 
provides— 


“A licence may be revoked by the 
landlord unless the licencee, acting upon 
the licence has executed a work of a 
permanent character and incurred ex- 
penses in its execution,” 


On the question whether the unregister- 
ed lease deed could be looked into for 
determining the nature of possession of 


- the defendants, a reference was made to 


the judgment of the Supreme Court in 
the. case of Mst. Kirpal Kaur v. Bach- 
chan Singh (AIR 1958 SC 199) where it 
was observed in para. 14 as follows: 


“Tt is then said that the agreement of 
February 6, 1932 showed that since its 
date her possession was permissive. The 
High Court has held that the agreement 
was admissible to prove the nature of 
her possession. In Varada Pillai v. 
Jeevarathnammal, (46 Ind App 285 : AIR 
1919 PC 44), it was held that a docu- 
ment which should have been register- 
ed but was not, was admissible to ex- 
plain the nature of the possession of a 
person, What had happened there was 
that two widows who were in possession 
of a property in equal shares, present- 
ed a petition to the Collector on 10-10- 
1895, whereby after reciting that they 
had on 8-10-1895, given away the pro- 
perty as stridhan to one Duraisani they 
prayed that orders might be passed for 
transferring the villages into her name. 
On this petition the property was re- 
gistered in the name of Duraisani and 
she was put in possession and thereafter 
continued in possession till her death in 
1911. The question was whether Durai- 
sani had acquired the title to the pro- 
perty by adverse possession. It was 
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held that though the petitior in the ab- 
sence of registration could nct be admit- 
ted to prove a gift, it might be referred 
to for showing that the subsequent pos- 
session of Duraisani was as a donee and 
owner of the land and not as trustee or 
manager for the two donors and there- 
fore to show that the nature of such pos- 


‘session was. adverse to them. We can- 


not agree that on the authority of 
Varada Pillai’s case, the agreement of 
§6-2~1932,.can be admitted in evidence in 
the case in hand to show the nature of, 
Harnam Kaur’s possession of the lands 
subsequent to its- date. In Varada Pillai’s 
case, Duraisani had got into possession 
only after the petition and claimed to 
retain possession only under the gift 
mentioned in it. The petition was, 
therefore, admissible in evidence to 
show the nature of her possession, In 
the present case Harnam Kaur had been 
in possession before the date of the 
document and to admit it in evidence to 
show the nature of her possession sub- 
sequent fo it would be to treat it as 
operating to destroy the nature of the 
previous possession and to convert what 
had started as adverse possession into 


‘the agreement contained in it which ad- 


mittedly cannot be done for want of re~ 

gistration. To admit it in evidence for 

the purpose sought would really amount 

to getting round the statutory bar 

re taps by S. 49 of the Registration 
et”. ‘ 

9. In the instant case, the possession 
of the defendants started after the ex- 
ecution of the lease deed and, as such, 
the aforesaid decision of the Supreme 
Court would not assist them. Another 
case which has been referred to in the 
course of arguments is the decision of 
the Supreme Court in the case of Padma 
Vithoba Chakkavya v, Mohammad Mul- 
tani (AIR 1963 SC 70) where in para. 8 
it was observed as follows :— 

“The endorsement of cancellation on 
the back of the sale deed in favour of 
Rajanna dated Dec. 21, 1923, has been 
held, as already stated, to be inadmis- 
sible in evidence as it is not registered. 
The result of it is only that there was 
no transfer of title by Rajanna to the 
second defendant, and the family would 
in consequence continue to be the owner, 
and that is why the appellant is entitled 
to redeem. But the endorsement taken 
along with the sale deed by the second 
defendant in favour of the <irst defen- 
dant is admissible in evidence to show 
the character of possession of the latter. 
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Vide Varada Pillai v. Jeewarathnammal 
(AIR' 1919 PC 44), and that was clearly 
adverse to the owner. The: answer of 
the appellant to this contention is that 
Rajanna himself was a minor at the time 
when this arrangement is stated to have 
taken place, and in consequence no title 
by adverse possession. can be founded 
on it. We agree that if Rajanna was a 
minor when: he entered into this ar- 
rangement that would not operate’ to 
alter the character of the possession of 
the first defendant as mortgagee. The 
respondent contended that there can be 
adverse possession against a minor in 
' certain circumstances, and relied on the 
decision in Sitharam Raju v, Subba Raju 
{AIR 1922 Mad. 12), in support of this 
position. That is not questioned, but 
the point for decision is whether pos- 
session lawful at the inception can be 
adverse under an arrangement entered 
into by a minor. Now, a minor is in 
-law incapable of giving consent, and 
there being no consent, there could bė 
no change in the character of possession, 
which can only be by consent, and not 
by any unilateral act. Therefore, the 


crucial point for determination is whe- 


ther at the time of the cancellation of 
the sale deed dated Dec, 21, 1923 Rajanna 
was a minor or a major. According to 
the respondent he was a major and. there 
is evidence also on record in support of 
this contention. According to the ap- 
pellant Rajanna: was a minor all that 
time and he died a minor in 1930. On 


this disputed question of fact there has. 


been neither an issue framed nor evi- 
dence adduced. Under the circum- 
stances we think it desirable that the 
matter should be remanded to the court 
of District Munsif for a fresh inquiry 
on this question. The ‘plaintiff should 
on remand be required to suitably 
amend the plaint so as to convert the 
- suit into one for 
` usufructuary mortgage of the year 1916. 
The first defendant will then file his 
written statement in answer thereto. An 
issue will be framed whether Rajanna 
was a major at the time when the sale 
deed was cancelled. -If it is held that 
he was a major, then the possession of 
the first defendant thereafter would be 
adverse: and on the findings given by 
the courts below, the. suit will have to 
be dismissed as barred by limitation. 
But if it held that Rajanna was then 
a minor, then there would be no ques- 
tion of adverse possession and the plain- 


tiff would be entitled to redeem the 
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mortgage. The decree of the lower 
court is accordingly set aside and the — 
matter remanded to the court of the 

District Munsif for fresh disposal as | 
stated above. Costs incurred through- 
out in all the courts will abide the re- - 
sult,” 

This decision has been’ cited by the. 
Standing Counsel appearing on behalf of 
the plaintiff, and. Sri G, P. Bhargava 

does not contest the position that the? 

lease deed can be looked into for the 
purpose of determining the character of 

the defendants’ possession of the land. 

Learned counsel for the appellant Sri 

G. P. Bhargava has referred to the deci- 

sion of the Supreme Court in the case 

of Ratan Lal Sharma v. Purshottam 

Harit (AIR 1974 SC 1066) where it was 

observed as follows :— l 

“It is not necessary to express any 

opinion on the first argument as we are 
of. opinion that the. award requires re- 
gistration and, not being registered, is 
inadmissible in evidence’ for the pur- 
in ac- 
cordance with it. So we pass on to the 
remaining two arguménis ot the appel- 
lant.” 
This decision is of no assistance to the 
defendant in the preseni case as it does 
not attempt to define what are collateral 
purposes for which an unregistered 
document . which requires registration 
can be looked into.. In this situation it 
would be useful to refer to the provi- 
sions of S. 49 of the- Indian Registration 
Act. Section 49, in so far as it is rele- 
vant is reproduced below: 

“No document required by S, 17 or by 
any provision of the T. P. Act, 1882, to 
be. registered shall: 

(a) affect any immoveable property 
comprised theréin, or 

(b) confer any power to adopt, or 

(c) .be received as evidence of any 
transaction affecting such -property or 
conferring such power, unless it has 
been registered: i 


Provided that- an TSA docu- 
ment affecting immoveable property and 
required by this Act or,the T. P. Act, 
1882, to be registered may be received 
as evidence. of a contract in a suit for 
specific performance under Chap. II of 
the Specific Relief Act, 1877, or as evi- 
dence of part performance of a contract 
for the purposes of S. 53-A of the T. P. 
Act, 1882, or as evidence“of. any collate- 
ral transaction not fequired to be. effects 
ed by registered instrument.” 


E 
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The lower appellate court held that the 
unregistered lease deed established a re- 
lationship of landlord and tenant be- 

tween the plaintiff and the defendants 

This is clearly prohibited in view of the 
provisions of Cl. (a) of S. 49 of the 
Indian Registration Act. It is well kncwo , 
that a lease creates an interest in the 
property. As such, the lower appel-ate 
court erred in law in holding that the 
unregistered lease deed created rela- 
tionship of landlord and tenant betw2en 
the plaintiff and the defendants. 


10. The lease deed could, in view of 
the proviso to S. 49, be received as evi- 
dence of a collateral transaction, not re- 
quired to be effected by a registered in- 
strument. The amount of rent agr2ed 
between the parties could be found from 
the other evidence produced in the case 
regarding offer and acceptance of <he 
rent without a reference to the lease 
deed. The various stipulations in zhe 
lease deed which formed an integral 
part of the lease deed cannot be exa- 
mined, The lease deed could be looked 
into for determining the nature of -he 
possession of the defendants in order to 
find out whether it was adverse or per- 
missive. However, that ` problem does 
not arise in the instant case, as the de- 
fendants have not set up a plea of ad- 
verse possession and have pleaced 
licence. They accordingly admit the 
plea that their possession is permissize. 


11. According to the plaintiff the defen- 
dants -other -than Ram Prasad had en- 


‘eroached on the land adjoining the land 


leased out under the lease deed to the ce- 
fendants. The lease deed could not be 1e- 
ferred for finding out what was the area 
leased out to the defendants However, 
the plaintiff’s ownership of the land, hav- 
ing not been disputed by the defendants, 
the lease deed could be referred to for 
the purpose of finding out what was tne 
area encroached upon. Therefore, the 
finding of the trial court that there was 
no encroachment proved in -the cese 
cannot. be- sustained. 


12. As has been held earlier, the lease 
deed could ‘not establish a _ relationskip 
of landlord and tenant between tne 
plaintiff and the defendants. However, 
it is clear that the possession of the d2- 
fendants was permissive. The lease 
deed being inadmissible in evidence it is 
not possible to find out the period for. 
which it was granted. The lower appel- 
late court was also not justified in law 
in coming to the conclusion that the r2- 
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‘lationship of landlord and tenant exists 


between the parties by a reference to 
the terms of the lease. The lower ap- 
pellate court in its judgment has taken 
into consideration that under the terms 
of the lease deed the defendants could 
sublet the land and that they could only 
make temporary constructions thereon 
and that the lease was for a fixed term. 
This was clearly prohibited by a provi- 
sion of S. 49 of the Indian Registration 
Act, as it was receiving evidence of a 
character prohibited by Cls. (a) and (e) 
of the said section. The purposes for 
which the lower ‘appellate court has 
looked into the lease deed were not col- 
lateral transactions not required to be 
effected by a registered instrument. 


13. The lower appellate court nega- 
tived the plea of estoppel and ac- 
quiescence by a reference to the terms 
of the lease deed, in particular, by a re- 
ference to the terms which prescribed 
the duration of the lease and that pro- 
viding only for the making of temporary 
constructions. This was again in con- 
travention of the provisions of S. 49 of 
the Indian Registration Act. The lower 
appellate court, as observed earlier, has 
not: referred to the oral evidence pro-~ 
duced on behalf of the defendants in 
this connection, and has negatived the 
defendants’ case only on the basis of the 
recitals in the lease deed. 


14, In the result, the appeal has to 
be allowed and the case has to be sent 
back to the lower appellate court to de- 
termine the nature of the defendants’ 
Possession over the land in suit and find 
out whether the plaintiffs suit is barred 
by the principles of estoppel and ac- 
quiescence. The lower appellate court 
will not take into consideration the terms 
of the lease while determining this ques- 
tion, but will decide it on the basis of 
other evidence on the record. The find- 
ing of the lower appellate court regard- 
ing encroachment by the defendants will 
stand. Sri G. P. Bhargava appearing on 
behalf of the defendants made a state- 
ment at the bar that his clients are pre- 
pared to pay pro rata rent for the land 
alleged to have been encroached upon 
by them, and they are also prepared to 
take fresh leases. This is of course a 
matter for settlement between the par- 
ties themselves. . 


15. In the result the appeals are al- 
lowed and the cases are sent back to the 
lower appellate court to decide the 
matter afresh in the light of the obser- 
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vations made above. Parties will bear- 
their own costs, This order will also 
govern writ petition (sic) (second ap- 
peal? — Ed.) Nos. 842, 843, 844 and 763 of 
1968. ; 

Appeals allowed. 


AIR 1978 ALLAHABAD 66 
(LUCKNOW BENCH) 
T. S. MISRA, J. 
i ' Ganpat Singh, Appellant v. Sher 
Bahadur Singh and others, Respondents. 
' Second Appeal No, 316 of 1970, D/- 
19-9-1977.* 


Civil P. C. (5 of 1908), O. 6, R. 17 — 
Amendment introducing new relief — 
Injunction and possession — Suit for 
declaration of title with permanent in- 
junction restraining defendants from in- 
terfering with possession of plaintif — 
Trial Court finding that plaintif was 
owner but defendant was in possession 
— Suit dismissed — Amendment of 
_ plaint adding relief of possession can be 
'_ allowed at appellate stage, 


Plaintiff. filed a suit for declaration of 
title to certain property and for per- 
manent injunction to restrain the defen- 
dants from interfering with plaintiff’s 
possession: The defendants set up their 
own possession and title by adverse pos- 
session. The trial Court dismissed the suit 
with findings that the plaintiffs. were the 
owners but not in possession and also 
that the defendants had not perfected 
their title by adverse possession. Be- 
fore the appellate Court (which dismis- 
sed the appeal) the plaintiff applied for 
amendment of plaint seeking relief of 
possession. The application was reject- 
ed on ground that it was belated. 


Held, that the plaintiffs had asserted 
and proved their title. The necessary 
consequence was that if the defendants 
. were in possession without title, the 
plaintiffs could claim for delivery of 


`. possession provided that relief was not 


barred by limitation or any other law. 
The plaintiffs by the amendment sought 
the relief of possession in the alterna- 
tive. There is no bar in claiming a re- 
lief in the alternative. In these circum- 
stances the amendment ought to have 





*(Against judgment and decree of Raje- 
swar Singh, 2nd Tem. Civil and S. J. 
Pratapgarh, D/- 31-7-1970). 
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AAR. 


been allowed. AIR 1969 SC 1267, AIR 
1967 SC 96 and AIR 1974 SC 1126, Rel. 


on. (Para 4 
Anno— AIR Comm. C. P. C. (8th 
Edn.) O. 6, R, 17 N 3-C. 
Cases. Referred: (Chronological Paras 
AIR 1974 SC 1426 : (1974) 2 SCC 393 4 
AIR 1969 SC 1267 4 
AIR 1967 SC 96 4 


JUDGMENT :— ‘This appeal arises out 
of a suit filed by the appellant for de- 
claration of his title with regard to ‘the 
property in dispute and for permanent 
injunction to restrain the defendants 
from interfering with the jpossession of 
the plaintiffs. The plaintiffs claimed title 
to the property -and maintained that 
they were in possession: thereof. The 
defendants denied the averments made 
by the plaintiffs and asserted that the 
plaintiffs were neither the owners of the ` 
property in question nor were they in 
possession thereof. They set up their 
own possession over the property. They 
also pleaded that they had perfected 
their title by remaining in adverse ipos- 
session thereof. 

The trial court on a consideration of 
the evidence found that the plaintiffs 
were the owners of the property in 
question but found that they were not 
in possession. In view of the same, the 
trial court also repelled the contention of 
the defendants that they had perfected 
their title by adverse possession, On 
these findings, the suit was dismissed, 

2. The plaintiff Ganpat Singh filed 
an appeal against that decision in the 
court of the District Judge. The appeal 
was heard by II Temporary .Civil and 
Sessions Judge, Pratapgarh who dismiss- 
ed it. The plaintiff Ganpat Singh has now 
come to this Court on second appeal. 

3. Before the appellate court- below 
an application, 17 Ka was moved for 
amendment of the plaint. That applica- 
tion was opposed vide objection 18 Ka. 
The appellate court below has rejected 
that application on the ground that it 
was belated. The observation of the ap- 
pellate court below in this behalf was in 
these terms:— 

“This application has been moved in 
the year 1970 and the suit was filed in 
the year 1966. If it is allowed at this 
stage amendment will relate back to the 
date of suit and this may affect the ques- 
tion of limitation which may or may not 
be over by now. So this will deprive the 
defendants of valuable right. Hence T 
would not allow the amendment -applica= 
tion at this stage.” 
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4. For the appellant it was urged 
that the appellate court. below had erred 
in rejecting the application for amead- 
ment of the plaint. It was. submitted 
that. the trial court had held that the 
plaintiffs were the owners. of the property 
in question.. That. being so, the appellant 
was, entitled to. recover possession of 
that property. It was further submitted 
that the appellate court below was it- 
self. not sure as to whether the lim*ta- 
tion. for seeking possession of the pro- 
perty. had expired or not. Hence the >b- 
servation of the appellate court. below to 
the effect, that if the amendment would 
be allowed, the defendants, will be de- 
prived, of the valuable right was cleary 
untenable. I find force in the contention. 
Both the courts below have concurrertly 
held that the plaintiffs. were the owzers 
of the property in question, True it is 
that.the plaintiffs. had.not asked for eject- 
ment of the defendants) from thé sid 
property anc for delivery of posses- 
sion. of. the same. at the initial stage of 
the suit. The defendants had no doubt 
asserted. that they were in possession of 
the said property before the trial court. 
The plaintiffs, on the other hand, had 
contended that they were in possess.oa 
of the property. On this basis it was sub- 
_ mitted. on. behalf of the respondents be- 
fore me that it was not. a fit case where 
amendment, of the plaint. ‘should have 
been. allowed. at the stage of the first ap- 
peal. The plaintiffs, as pointed out ear- 
er, had asserted their title and thair 
assertion in that behalf was. found te be 
correct. The necessary conseguenze, 
therefore, was. that. if the plaintiffs. were 
not in possession and the defendants 
were. in possession without title, the 
plaintiffs could claim for delivery of 
possession of the property provided tkat 
relief was not. barred by limitation or 
Jany other lew. It is wellsettled that 
rules of procedure are intended to be a 
handmaid to the administration of jus- 
tice. A party cannot be refused just 
relief merely because of some mistake, 
negligence, inadvertence or even infraz- 
tion of the rules of procedure.. The court 
always gives. leave to. amend the plead- 
ing of a. party, unless. it is satisfied that 
the party applying was. acting mala fide, 
or that by his. blunder, he had caused im- 
jury to his opponent which may not he 
compensated for by am order of cost. 
However negligent. or careless. may have 
been the first. omission, and, however 
late the proposed amendment, the am- 
endment may be allowed if it can ba 
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made without injustice to the other side: 
See Jai Jai Ram Manohar Lal v. Na- 
tional Building Material Supply, Gur- 
gaon (AIR 1969 SC 1267). The question 
of amendment of pleadings was consider- 
ed by the Supreme Court in A. K. Gupta 
and Sons Ltd. v. Damodar Valley Cor- 
poration (AIR 1967 SC 96) as well. It 
was laid down that in the matter of 
allowing amendment of pleading the 
general rule is that a party is not allow- 
ed by amendment to set up a new case 
or new cause of action particularly when 
a suit on the new cause of action is bar- 
red, Where however the amendment does 
not constitute the addition of a new 
cause of action or raise a different case, 
but amounts merely to a different or 
additional approach to the same facts the 
amendment is to be allowed even after. 
expiry of the statutory period of limita- 
tion. Applying these principles to the 
facts of the case, I am of the view that 
the appellate court below ought to have 
allowed the application for amendment. 
By the proposed amendment no new 
cause of action was being introduced nor 
could it be said that the application was 
mala fide. The question of title to the 


property as also the question of posses-- - . 


sion were involved in the suit right from 
the very beginning. The plaintiffs by the 
amendment sought for had intended to 
seek the relief of possession in the alter- 
native. There is no bar in ‘claiming a 
relief in the alternative. In these circum- 
stances the appellate court below, in my 
view, had erred in rejecting the appli- 
cation. It may also be observed in pass- 
ing that the power to allow an amend- 
ment is undoubtedly wide and may at 
any stage be appropriately exercised in 
the interest of justice, the law of limi- 
tation notwithstanding. See Smt, Ganga 
Bai v, Vijai Kumar (1974) 2 SCC 393: 
(AIR 1974 SC 1126). For the reasons in 
the foregoing order rejecting the 
amendment application 17 Ka is set aside. 
The amendment application given by the 
plaintiff appellant is allowed. In conse- | 
quence the impugned decree passed by- 


the learned If Temporary Civil and: Ses--. ` 


sions Judge, Pratapgarh has to be set 
aside and the case will have to be re- 
manded. f l 

5. The appeal is accordingly allowed 
and the decree passed by the appellate 
court below is set aside, The case is re- 
manded to the appellate court below. 
The appellant shall amend the plaint 
within ten days from the date of this 
order and thereafter the defendants shall 
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file their additional written statement by 
4th Nov.: 1977. The additional written 
statement. shall be filed by the defen- 
dants before the appellate court below 
by the aforesaid date, The appellate 
court below shall thereafter frame the 
necessary issues, if any, and the parties 
shall be at liberty to adduce additional’ 
evidence on the additional issue or issues 
so framed, The appellate court below 
shall re-hear the appeal and decide it in 
-accordance with law on the basis of the 
evidence already on the record and such 
other evidence as may be produced here- 
‘inmafter by the parties. It is, however, 
made clear that the finding with regard 
to the question of ownership shall not be 
disturbed. Similarly, the finding on the 
issue of adverse possession shall also not 
be disturbed. The: parties shall bear their 
own costs in this court. `` 
6. The record of the case shall be 
sent back to the appellate court below 
forthwith, 
Appeal allowed, 
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C. S. P. SINGH AND 
B. N. SAPRU, JJ. 


Shashi Kant Rai and others, Petitioners- 
v. Regional Transport Authority, Vara- 
nasi Region, and others, Respondents. 


Writ No. 788 of 1977, D/- 30-11-1977. 

Motor Vehicles Act (4 of 1939), Ss. 68C 
and 68-D — Draft scheme approved and 
published — Draft defective on ground 
that minimum number of services and 
vehicles were not mentioned — Draft set 
aside by High Court — U. P. Motor 
Vehicles (Special Provisions) Act passed 
thereafter — Effect of, (U. P. Motor Vehi- 
cles (Special Provisions) Act (27 of 1976), 
Ss, 7 and 16). 


A scheme prepared under S. 68-C of 
the M. V. Act was impugned, The Single 
Judge who decided the writ petition and 
the D, B. (reported in AIR 1976 All 315) 
were of the view that the draft scheme 
prepared under S, 68-C was defective as 
the minimum number of services and the 
vehicles which were proposed to be in- 
troduced on the route, had not been men- 
tioned. The Court held that the defect in 
the scheme prepared under Section 68-C 
was such as to render it invalid as the 
foundation for preparing the scheme 


under section 68-C was absent, It was fur- 
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‘ther held that the entire subsequent pro- 


ceedings for finalisation of the scheme be~ 
came void in view ofthe defect in the draft 
scheme prepared under S. 68-C. After 
this decision the U. P. Motor Vehicles 
(Special Provisions) Act 1976 (27 of 1976) 
was passed and it also received the assent 
of the President. After the passing of 
this Act the Regional Transport Autho- 
rity published a notification in the offi- 
cial Gazette stating that since the scheme 
stood revived as a result of the passing 
of the aforesaid Act, the stage carriage 
permits of all the operators on the rou- 
tes in question stood cancelled on the ex- 
piry of 15 days commencing from the 
date of the publication of the gazette 
notification. 5 
Held, that under the U.P. Act 27 of 
1976 the expression “approved scheme” 
has been defined in S. 2 (a). It is the 
scheme prepared under S. 68-D (3) which 
is the approved scheme, The draft scheme 
prepared under S. 68-C is not an appro- 
ved scheme. The. Uttar Pradesh Act (27 of 
1976) in S. 7 has provided that nothing 
contained in S. 68-C or S. 68-D of the 
Principal Act shall be deemed ever to 
have required a specification made in the 
“approved scheme of the number of ser- 
vices to be provided”. An approved 
scheme is not prepared under S. 68-C of 
the Motor Vehicles Act and, as such) the 
reference to S. 68-C in S, 7 of the U. P. 
Act is meaningless and of no legal effect. 
(Para 9) 
In the above case fie. AIR 1976 
All 315) it has been held that the scheme 
prepared under S. 68-D was defective as 
the foundation for preparing the scheme 
was missing because the number of ser- 
vices to be provided by the State Road 
Transport Undertaking had not been spe- 
cified in the draft scheme prepared under 
S. 68-C. The defect has not been remo- 
ved by S. 7 of the U. P. Act of 1976. 
(Para 10) 
Further, as the U, P. Act has not ef- 
fectively amended the provisions of Sec- 
tion 68-C in regard to the preparation of 
a draft scheme and as to the require-_ 
ment of the specification of the number 
of services to be rendered by the State 
Road Transport Corporation, S. 16 of the 
U. P. Act of 1976 will not save the scheme 
prepared under S, 68-C of the Motor 
Vehicles Act. (Para 15) 
The position, therefore, is that not- 
withstanding the provisions of S. 16 of 
the U. P. Act 1976, the defect which was 
originally found in the draft scheme pre- 
pared under S. 68-C continues and, as 


a 
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such, no valid scheme could be prepared 
under S. 68-D (3) of the Motor Vehicles 
Act. An approved scheme can only be 
prepared under S. 68-D (3) of the Mozor 
Vehicles Act after the provisions of Xec- 
tions 68-C- and 68-D (1) and (2) have been 
complied with. These provisions not hav- 
ing been complied with the approved 
scheme prepared under S. 68-D (3) is in- 
enforceable, (Paras 15, i6) 
Cases Referred: Chronological Paras 
AIR 1976 SC 2250: 1976 Lab IC 1446 12 
AIR 1976 All 315 4 6 
AIR 1975 SC 2299.: 1975 (Supp) SCC 1 12 
(1973) Writ No, 6734 of 1973 D/- 21-12- 


_ 1973 (All) 3 
AIR 1972 SC 2205 12 
AIR 1971 SC 231 15 


R. A, Sharma, for Appellants; Standimg 
Counsel, for Respondents. 

B. N. SAPRU, J.:— The petitioners 
were operators of stage carriages on (i) 
Jaunpur~Minhajpur, (ii) Jaunpur-Saidrur 
via Kirakat, - (iii) Jaunpur-Kirakat, (-v) 
Jaunpur-Ghazipur via Kirakat, Aurifar 
and Sadipur and (v) Jaunpur-Dhobi ~ia 
Kirakat routes. They held valid perma#ts 
to operate their stage carriages over 
these routes. 

2. A draft scheme under S. 68-C of the 
Motor Vehicles Act was published in the 
U. P. Gazette dated 26th August, 1961. 
Certain objections challenging the scheme 
under S. 68-C of the Act were filed. The 
scheme was however, approved and was 
published in the U. P, Gazette dated 2-6- 


1973. Conséquential orders under S. 68-F - 


(2) (b) cancelling the petitioners’ permits 
were made, : 

3. The approved scheme prepared 
under S. 68-D was challenged in w-it 
no. 6734 of 1973. The aforesaid writ 
petition was allowed by this Court 
by its judgment D/- 2J-12-1973.- The 
Court quashed the notification dated 
18th August, 1961 and the order of res- 
pondent no. 2 viz., the Joint Legal Re- 
membrancer, Government of Uttar Pra- 
desh, Lucknow, dated 22-4-1971. 

4 An appeal was preferred against 
the said judgment being special appeal 
no. 82 of 1974: (AIR 1976 All 315), 
State of U. P. v. Shashi Kant Fai 
and others. Special appeal was dz:s- 
missed. The Division Bench which 
decided the special appeal held that tne 
scheme prepared by the State Govern- 
ment under S. 68-C must give (1) par-i- 
culars of the nature of the service pro- 
posed to be rendered, (2) particulars of 
the route proposed to be covered and :3) 
such other particulars respecting thereof 


Shashi Kant v. R. T.-A., Varenasi (Sapru J.) 


[Prs. 1-7] All. 69 


as may be prescribed. It was observed 
that the requirement of - giving’ particu- 
lars is two-fold, viz: (1) to enable the 
persons under sub-sec. (1) of S. 68-D to 
file objections to the approved scheme 
by showing that the purposes set out in 
S. 68-C, will not be fulfilled by it; and 
(2) to enable the Hearing Authority to 
decide whether the punposes, for which 
the scheme has been prepared, will be 
fulfilled by it or not. It was further held 
that if the particulars regarding the ade- 
quacy etc. of the proposed transport ser- 
vices are not given in the draft scheme; 
then it will not be-possible for the ob- 
jectors to file any effective objections ta 
the draft scheme in this regard and it 
would be difficult for the Hearing Au- 
thority to give its decision whether the 
draft scheme will be able to provide road 
transport services which would fulfil the 
four purposes mentioned in S., 68-C. It 
was then held that the draft scheme must 
give particulars indicating how the pro~ 
posed transport services would be effi- 
cient, adequate, economical and properly 
co-ordinated. 

5. The scheme prepared under. S. 68-C 
which was impugned merely stated in 
paragraph 3: “Adequate number of State . 
Road Transport Services, according to 
traffic requirement are to be provided 
on the route or the portion thereof men- 
tioned in cl. (2) above. The provision of 
transport services otherwise than under 
the scheme is prohibited.” 


6. The learned single Judge who de- 
cided the writ petition and the Division 
Bench which decided the special appeal — 
were both of the view that the draft 
scheme prepared under S. 68-C was de- 
fective as the minimum number. of ser- 
vices and the vehicles which were pro- 
posed to be introduced on the route, had 
not been mentioned. The learned Single 
Judge who decided the writ petition held 
that the defect in the scheme prepared 
under S. 68-C was such.as to render it 
invalid as the foundation for preparing 
the scheme under section 68-C was ab- 
sent. It was further held by the learned 
single judge that the entire subsequent 
proceedings for finalisation of the scheme 
became void in view of the defect in the 
draft scheme prepared under section 68-C, 
The view of the learned single judge was 
affirmed in the special appeal. The judg- 
ment in Special Appeal No, 82 of 1974. 
State of U. P. v. Shashi Kant Rai is re- 
ported in AIR 1976 All 315. 

7. The aforesaid judgment in the spe- 
cial appeal became final. After the decision 
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in the special appeal the Uttar Pradesh 
Motor Vehicles (Special Provisions) Act, 
1976 (U.P. Act (XXVII) of 1976) was pub- 
lished inthe U.P. Gazette dated 5-7-1976 
(hereinafter referred to as the U.P. Act.). 
It had received the assent of. the Presi- 
dent on July 1, 1976. This Act also dealt 
with the situation created as a result of 
the judgment of the High Court in the 
aforementioned writ petition and the spe- 
cial appecl. There were two sections in 
the Act which are relevant for purposes 
of the present writ petition, Section 7 of 
the Act provides as. follows: 

“Specification of number of services 
not essential requirement of S. 68-C or 
S. 68-D. Nothing contained in S. 68-C or 
S. 68-D of the Principal Act shall. be 
deemed to require or ever to have requir- 
ed a specification being made in an ap- 
proved scheme of the number of services 
to be provided”. 

Section 15 provided as follows: 

“Validation—Notwithstanding any judg- 
ment, decree ot order of any court, any 
scheme prepared or published under Sec- 
tion 68-C, or approved or modified under 
S. 68-D of the Principal Act or purport- 
ing to have been prepared, published, ap- 
proved or modified shall not be deemed 
to be or have been invalid on the ground 
of the number of the services to be pro- 
vided being not specified therein. 

8. After the passing of this Act the 
Regional Transport Authority, Varanasi 
published a notification in the official Ga- 
zette dated 31st January, 1977 stating 

_ that since the scheme stood revived as a 
result of the passing of the aforesaid Act, 
the stage carriage permits of all the ope- 
rators on the routes in question stood 
cancelled on the expiry of 15 days com- 
mencing from the date of the publication 
of the gazette notification. The petitioners 
preferred revisions before the State Trans- 
port Appellate Tribunal, U.P., Lucknow, 
against the order of the Regional Trans- 
port Authority, which were dismissed by 
the Presiding Judge by his judgment 
dated 31st March, 1977. Being aggrieved, 
the petitioners have preferred the pres 
sent writ petition. 


8-A. It is submitted on behalf of the 
petitioners that the draft scheme prepar- 
ed under S. 68-C of the U. P. Motor Vehi- 
cles Act still retains the vice of non-spe- 
cification of particulars as to the number 
of services that were to be provided by 
the U. P. State Road Transport Corpora- 
tion on the routes in question. . 

9. The U. P. Motor Vehicles (Special 
Provisions) Act, 1976 (U. P. Act No. 27 


A.L R, 


of 1976) has definition clause viz., S. 2. 
Section 2 defines the expression “approve: 
ed scheme”, It runs as follows: 


“(a) the expressions “approved scheme”, 
“notified area” and “notified route” shall 
have the same meanings as in S. 68-D of 
the principal Act.” 
The principal Act is the Motor Vehicles 
Act. Sections 68-C and 68-D of the Motor 
Vehicles Act are to be found in Chapter 
IV of the Act which contains special pro- 
visions relating to State’ Transport Under- 
takings, Sections 68-C and 68-D are re- 
produced below: 


“68-C. Preparation and publication of 
scheme of road transport service of a 
State Transport undertaking. Where any 
State Transport undertaking is of opinion 
that for the purpose.of providing an effi- 
cient, adequate economical and properly 
co-ordinated road transport service, it is 
necessary in the public interest that road 
transport services in general or any par- 
ticular class of such service In relation to 
any area or route or portion thereof 
should be run. and operated by the State 
Transport Undertaking, Whether to the 
exclusion complete or partial, of other 
persons or otherwise the State Transport 
Undertaking may prepare a scheme giv- 
ing particulars of the nature of the ser- 
vices proposed to be rendered, the area 
or route proposed to be covered and such 
other’ particulars respecting thereto as 
may be prescribed, and shall cause every 
such scheme to be published in the Offi- 
cial Gazette and also in such other man- 
ner as the State Government may direct. 

68-D. Objection to the scheme. (1) On 
the publication of any scheme in the 
Official Gazette and in not less than one 
newspaper in the regional language cir- 
culating in the area or route which is 
proposed to be covered by such scheme,— 

(i) any person already providing trans- 
port facilities by any means ` along or 
near the area or route proposed to be 
covered by the scheme. 


(ii) any association representing person 
interested in the provision of road trans- 
port facilities recognised in this behalf by 
the State Government; and 

(iii) any local authority or police au- 
thority within whose jurisdiction any 
part ofthe area er route proposed to be 
covered by the scheme lies, 
may, within thirty days from the date 
of its publication in the Official Gazette, 
file objection to it before the State Govt. 

(2) The State -Government may, after 
considering the objections and after giv- 
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ing an opportunity to the objector or his 
representatives and the .representat-ves 
of the State Transport undertaking tc be 
heard in the matter, if they so desire, 
approve or modify the scheme. 


(3) The scheme as approved or 
modified under sub-section (2)  saall 
then be published in the Official 


Gazette by the State Government and 
the same shall ‘thereupon become 
final and shall be called the appro- 
ved scheme and the area or route to 
which it relates shall be called the roti- 
fied area or notified route: 

Provided that no such scheme which 
relates to any inter-State route shal be 
deemed to be an approved scheme urless 
it has been published in the official Gazette 
with the previous approval of the Certral 
Government.” 


It will have been noticed that 
under the U., P. Act the expression 
“approved scheme” has been definec in 
Sec. 2 (s) which has been reproduced 
earlier. A “draft scheme” is prepared 
under S. 68-C and thereafter published 
in the official Gazette. Thereafter under 
Sec. 68-D (1) it is provided that within a 
period of thirty days from the pub_ica- 
tion of the Official Gazette objections 
may be filed before the State Govern- 
ment. Thereafter S. 68-D (2) provides 
that the State Government may, efter 
considering the objections and after giv- 
ing an opportunity to the objector or his 
representatives and the representative of 
the State Transport Undertaking to be 
heard in the matter, may either approve 
or modify the Scheme. The sckeme 
as approved or modified under sub- 
section (2} is then to be pub.ish- 
ed in the official Gazette of the 
State Government and becomes inal 
and that scheme is called the approved 
scheme, In other words, it is the sckeme 
prepared under S. 68-D (3) which is the 
approved scheme. The draft scheme pre- 
pared under S. 68-C is not an approved 
scheme. The Uttar Pradesh Act in 5. 7 
has provided that nothing contained in 
S. 68-C or S. 68-D of the Principal Act 
shall be deemed ever to have requir2d a 
specification made in the “approved 
scheme of the number of services to be 
provided”, An approved scheme is not 
prepared under S. 68-C of the Motor 
Vehicles Act and, as such, the reference 
to S. 68-C in S. 7 of the U. P. Act is 
meaningless and of no legal effect. 

10. This Court has held that the sckeme 
prepared under 8. 68-D was defective as 
the foundation for preparing the scteme 
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was missing because the number of ser- 
vices to be provided by the State Road 
Transport Undertaking had not been 
specified in the draft scheme prepared 
under S. 68-C. The defect has not been 
removed by S. 7 of the U. P. Act of 1976. 

11. Now we have to consider whether 
S. 16 of the U. P. Act saves the schemes 
prepared u/ss. 68-C and 68-D of the Motor 
Vehicles Act. 

12. In the case of I. N. Saksena v. 
State of M.P. (AIR 1976 SC 2250) the 
Supreme Court has observed as follows:— . 

“The distinction between a “legislative” 
act and a “judicial” act is well known, 
though in some specific instance the line 
which separates one category from. the 
other may not be easily discernible. 
Adjudication of the rights of the parties 
according to law enacted by the legisla- 
ture is a judicial function. In the perfor- 
mance of this function, the court inter- 
prets and gives effect to the intent and 
mandate of the legislature as embodied 
in the statute. On the other hand, it is 
for the legislature to lay down the law, 
prescribing norms of conduct which will 
govern parties and transactions and to 
require the court to give effect to that 
law. l 

While, in view of this distinction be- 
tween legislature and judicial functions, 
the legislature cannot by a bare declara- 
tion, without more, ‘directly overrule, 
reverse or override a judicial decision, it 
may, at any time in exercise of the ple- 
nary powers conferred onit by Arts. 245 
and 246 of the Constitution render a judi- 
cial decision ineffective by enacting a 
valid law on a topic within its legisla- 
tive field fundamentally altering or 
changing with retrospective, curative or 
neutralising effect the conditions on 
which such decision is based. As pointed 
out by Ray C, J. in Indira Nehru Gandhi 
v. Raj Narain, (1975) (Supp} SCC 1: 
(AIR 1975 SC 2299) the rendering in- 
effective of judgments or orders of com- 
petent courts and tribunals by changing 
their basis by legislative enactment is a 
well known pattern of all validating, Acts. 
Such validating - legislation which re- 
moves the causes for ineffectiveness or 
invalidity of actions or proceedings is not 
an encroachment on judicial power. 

In Hari Singh v. Miltary Estate 
Officer (AIR 1972 SC 2205) a Bench of 
seven learned Judges of that Court laid 
down that the validity of a validating 
law is to be judged by.two tests. Firstly, 
whether the legislature possesses com- 
petence over the subject matter, and, 
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secondly, whether by validation the 
legislature: has removed the defect which 
the courts had found in the previous law. 
To these we may add a third: Whether 
it is consistent with the provisions of 
Part III of the Constitution.” 


It will be seen that there has been no 
effective legislative amendment of the 
U. P. Act of 1976 in S., 68-C of the Motor 
Vehicles Act. That Act continues in’ the 
form it was when it was interpreted by 
this Court in the writ petition and the 
special appeal referred to earlier. There- 
fore, the decision of this Court in those 
cases governs the matter. The draft 
scheme prepared under S. 68-C continues 
to remain ineffective, as the number of 
services to be provided by the State 
Transport Corporation has not been speci- 
fied in the scheme. 


13-14. The provisions of S, 16 of the U.P. 
Act of 1976 will not save the scheme pre- 
pared under S. 68-C of the Motor Vehi- 
cles Act as the legislature has not cured 
the defect which led the High Court to 
hold that the scheme was invalid. In the 
judgment of the Supreme Court quoted 
earlier it has been pointed out that the 
Legislature cannot by a bare declaration, 
without more, directly overrule, reverse 
or override a judicial decision. It has, 
however, also been laid down that the 
Legislature can bring (render?) the judi- 
cial decision ineffective by enacting a 
valid law on the topic within its legisla- 
tive field fundamentally altering or 
changing with retrospective, curative or 
neutralising ‘effect the conditions on 
which such decision is based, 


15. Thus, as the U.P. Act has not effec- 
` Itively amended the provisions of S. 68-C 
in regard to the preparation of a draft 
scheme and as to the requirement of the 
specification of the number of services to 
be rendered by the State Road Transport 
Corporation, S. 16 of the U.P. Act of 1976 
will not save the scheme prepared under 
S. 68-C of the Motor Vehicles Act. The 
view that this Court is taking in this 
decision is re-inforced by a decision of the 
Supreme Court in the case of State of 
Tamil Nadu v. M. Rayappa Gounder (AIR 
1971 SC 231). Im that case the Madras 
High Court has held that under the Mad- 
ras Entertainment Tax Act, 1939 there 
was no power in the Assessing Authority 
to reassess the receipts that had escaped 
assessment. Thereafter the State Legis- 
lature enacted the Madras Entertainment 
Tax (Amendment) Act (20 of 1966). S. 7 


of that Act contained a provision relating — 
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to validation of assessment for collection 
of certain tax.- That section reads: 

“Notwithstanding anything contained 
in this Act or in the principal Act or in 
any judgment, decree or order of any 
Court no assessment or reassessment or 
collection of any tex due on any payment 
for admission to any entertainment or any 
cinematograph exhibition which has esca- 
ped assessment to tax, or which has been 
assessed at a rate lower than the rate at 
which it is assessable, under S, 4or4-A 
of the Principal Act, made at any time 
after.the date: of tha commencement of the 
principal Act and before the date of the 
publication of this Act in the Fort St. 
George Gazette shall be deemed to be in- 
valid or ever to have been invalid 
on the ground ‘only that such assess- 
ment or re-assessment or collection was 
not in accordance with law and such tax 
assessed or reassessed or collected or pur- 
porting to have been assessed or reassess- 
ed or collected, shell, for all purposes, be 
deemed to be and to have been always 
validly assessed or reassessed or collect- 
ed; and accordingly— 


(a) all acts, proceedings or things done 
or taken by the State Government or by 
any officer of the State Government er by 
any other authority in connection with 
the assessment or reassessment or col- 
lection of such tax, shall, for all purposes 
be deemed to be. and to have always been 
done or taken in accordance with law: 

(b) mo suit or other proceeding shall 
be maintained or continued in any court 
against the State Government or any 
person or authority whatsoever for the 
refund of any tax so paid: and 


(c) no court shall enforce any decree 
or order directing the refund of any tax 
so paid”. 

Thereafter the question arose as to 
validity of the reassessment. These 
assessments were challenged before 
Madras High Court which quashed the 
reassessment on the ground that the 
power .to reassess under S. 7-B introduc- 
ed by the Act is incomplete and was not 


the 
re- 
the 


‘exercisable in the absence of prescription 


as to the limitation contemplated. The 
matter went up in appeal to the Supreme 
Court. It held that S. 7 could not declare 
any decision of a court of law to be void 
or of no effect, The position, therefore, is 
that notwithstanding the provisions of 
S. 16 of the U.P. Act 1976, the defect 
which was originally found in the draft 
scheme prepared under S. 68-C continues 
and, as such, no valid scheme could be 
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prepared under S. 68-D(3) of: the. Motor 
Vehicles Act. . 

16. An approved scheme can only be 
prepared under .S, 68-D(3) of the Motor 
Vehicles Act after the provisiors of 
Ss. 68-C and 68-D(1) and (2) have Jeen 
complied with. These provisions not 
having been complied with the approved 
scheme 
unenforceable. 

17. It is necessary to add that the 
petitioners had permits on the routes in 
question which were cancelled. The, peti- 
tioners have challenged the orders of 
cancellation as well as the orders of the 
State Transport Appellate Tribunal dis- 
missing their revisions. During the 
pendency of the writ petition the permits 
of some of the petitioners would have ex- 
pired by efflux of time even if they have 
not. been cancelled, while the permi:s of 
some of the other petitioners would have 
survived, : : 

18. In view of our conclusions s-ated 
above. the petition succeeds and is allewed. 
The impugned order cancelling the per- 
mits of the petitioners is quashed. As re- 
spects the petitioners whose applicacions 
for the renewal of permits are pending, 
the Regional Transport Authority sFould 
dispose of those applications in accordance 
with law and on the basis that there is 
no valid approved scheme for the routes 
in question. 
to their costs. 

Petition allowed. 
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F.A.F.O. No. 61 of 1977, D/- 8-11-1377.* 

Civil P. C. (5 of 1908), O. 40, R, 1 — 
Appointment of receiver — Mutawalli of 
Wakf property appointed Receiver — 
Functions of Mutawalli merge in hin — 
Preservation of property entrusted to 
Receiver — Management and other inci« 
dental functions also vest in him. 

When a person who is a Mutawalli 
assumes the additional role of a Receiver 
by virtue of a subsequent order of the 


- court and there is a field in which there 


is overlapping of the functions of a Re- 
ceiver and those. of a Mutwalli, the earlier 


"(Against order of J. S. Misra 3rd Addl. 
Dist. & S. J. Allahabad D/- 2-2-1977.) 
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prepared under S. 68-D(3) is: 


The petitioners are entitled © 
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functions as Mutawalli must -be deemed to 


‘have merged in those of the ‘Receiver. 


(Case law discussed). (Para 13) 

The proposition of law that the Court- 
could not be justified.in assuming confer- 
ment by’ necessary implication of any 
power other than the one specified in the 


-order may be correct in many cases. It 


is not inconsistent with a situation where 
regard being had to the facts of the case 
and the background of successive orders 
passed in connection with appointment 
of Receiver, it may be legitimate to hold 
that the intention was also to clothe the . 
Receiver with the general power of 
management of the property. Powers 
may be conferred on a Receiver by the 
court either expressly or by necessary 
implication. The conferment of powers 
by necessary implication on the facts of 
a case and in its particular background 
has always been accepted by courts. While 
a right to management is not necessarily 
incidental to the general powers of the 


-Receiver, yet in a case where the same 


person combines in himself the dual role 
of a Mutwalli and Receiver, as in the 
instant case, and on allegations being 
made against the conduct of the Mutwalli 
the court passes an order appointing him 
as the Receiver, by necessary implication 
it must be inferred that such Receiver 
had also a right to the management of 
the property. The legal effect of an order 
appointing a Receiver is that the pro- 
perty becomes custodia legis. It, there- 
fore, follows that even where an order of 
appointment of Receiver is not exhaus- 
tive and explicit with regard to the con- 
ferment of a particular duty or function 
but it is necessarily implied in such . 
order, it is the duty of the Receiver to ^ 
perform such functions in the course of 
management and preservation of the pro- 
perty, but in ‘such cases it is imperative - 
for him to obtain the previous leave of 
the court for discharging such duties and 
incurring any expenses or -liability on... 
that account, hn (Para 12) 

So far as the instant case is concerned 
the Receiver was also entrusted with the 
function of ‘preserving’ the property. 
There is no justification for giving to that 
word a restricted connotation. It means 
‘preserving’ the property and keeping it 
intact for the benefit of the person ulti- 
mately found entitled to it. In appro- 
priate circumstances the term ‘preserving’ 
would necessarily include such manage- 
ment of the property and performing 
such multifarious .duties as the exigencies 
of the situation may require. (Para 12) 
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In the circumstances of the case,’ the 
fact that the Receiver failed to obtain the 
necessary leave of the Court before incur- 
ring the expenditure-in performance of his 
duties, is not by itself a sufficient ground 
for his removal from the post of Receiver. 

(Para 14) 

Anno: AIR Com. CPC 8th 1971 Edn. 

O. 40, R, 1, Notes 22, 48 


Cases Referred: Chronological Paras 
AIR 1957 SC 314 i 12 
AIR 1956 All 660 13 
AIR 1955 Mad 252 12 
AIR 1945 Cal 328 ' 14 


G. N. Verma, for Applicant, S. J. Haider, 
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M. N. SHUKLA, J.:— This is a defen- 
dant’s appeal under O. 43, R. 1, C.P.C. and 
is directed against the order dated 2-2- 
1977 passed by the III Additional District 
& Sessions Judge, Allahabad on an appli- 
cation made by the plaintiff-respondent 
No. 1 for removal of the appellant No. 1 
from the post of Receiver to which he 
had been appointed by an order of the 
High Court. 

2. The facts leading to the impugned 
order may be briefly stated. The plain- 
tiff-respondent No. 1 had filed Suit No. 55 
of 1971 for possession and mesne profits 
of the property in suit, consisting of 
bungalow No. 29/30 Kanpur Road. It was 
stated in the plaint that the said property 
belonged to Smt. Mahmood Jahan Begum, 
sister of the plaintiff-respondent No. 1, 
that Smt. Mahmood Jahan Begum died 
on 29-3-1968 leaving behind the plaintiff- 
respondent No. 1 and defendants Nos. 3 
and 4 as her heirs and they inherited 
the said. property on the death of Smt. 
Mahmood Jahan Begum. ft is also 
stated in the plaint that the defendant 
No. 1 was claiming the said property on 
the allegations that it was a waqf pro- 
perty under a deed of Waqf dated 9-11- 
1966 and that he was the Mutwalli there- 
of. According to the plaintiff-respondent 
No. 1 the said deed of Waqf was invalid 
on the ground that it was obtained under 
undue influence and that the land on 
which the aforesaid building was con- 
structed being a leasehold land could not 
be dedicated under the Mohammadan 
law. The Waqf deed was assailed on 
sundry other grounds as well. 

3. The defence of defendant No. 1 
Syed Ahmad Jawwad was that Smt. 
Mahmood Jahan Begum executed the 
deed of Waqf out of her own free will 
on 9-1-1966 and that he was the Mut- 
walli under the said deed of Waqf. He, 
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therefore, claimed to be in rightful pos- 
session as Mutwalli over the Waqf pro- 
perty. He raised some other pleas also 
in defence which are not relevant at pre- 
sent for the disposal of the appeal. 

4. The  plaintiff-respondent No. 1 
moved the application fer appointment of 
Receiver under ©. 40, R. 1 C.P.C. which 
was allowed by the then Civil Judge by 
his order dated 20-9-1973 which may be 
usefully quoted: ; 


“I consider it proper to appoint Sri 
Mohammad Islam Ansari, Advocate as 
Receiver. He shall realise rent from all 
the tenants of the disputed property and 
shall make necessary expenses for the 
preservation of the property. He shall 
maintain full account and shall deposit 
the entire amount in court. Rent will be 
realised by him with effect from 1-10- 
1973. He shall get a sum of Rs. 75/- per 
mensem as his remuneration. He may 
“adjust this amount from the income of 
the property.” 

It was further stated in the operative 
portion of the order:— 


“Sri Mohd. Islam Ansari, Advocate is 
appointed Receiver of the property. (i) 
He shall realise rent from all the tenants 
of the disputed property from 1-10-1973, 
(II) maintain accounts of the income and 
expenditure, (ITI) carry out necessary 
repairs with the permission of the court, 
(IV) keep an account of the repairs, (V) 
submit account to the court. He shall get 
remuneration of Rs. 75/- per month 
which he shall be entitled to adjust from 
the income of the property.” 


5. The defendant No. 1 Syed Ahmad 
Jawwad feeling aggrieved by the above 
order filed First Appeal From Order 
No. 311 of 1973 in this Court. In appeal 
this Court modified the order of the trial 
court by its order dated 31-1-1974. The 
operative portion of the order is relevant 
and reads as under: 

“The result is that this appeal partly 
succeeds to the extent that the appoin- 
ment of Sri Mohd. Islam Ansari, Advo~ 
cate is set aside and Sri Syed Ahmad 
Jawwad is appointed Receiver. The rest 
of the order under appeal shall stand.” 


6. It will be apparent that this Court 
affirmed the order of the learned Civil 


Judge with regard to the appointment of 


Receiver and the only modification made 
by this Court in appeal was that it sub- 
stituted Syed Ahmed Jawwad for Moham- 
mad ĮJslam Ansari as Receiver. The rest 
of the order was maintained in its enti- 
rety by’ this Court, 
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7. Thereafter the plaintiff-respordent 
No. 1 moved an application before this 
Court for removing defendant Mo. 1 


- Syed Ahmad Jawwad as Receiver or the 


grounds that he had violated the crder 
passed by the learned Civil Judge and 
affirmed by this Court. The main g-iev- 
ance of the plaintiff was that the defen- 
dant No. 1 had spent huge amount in 
litigation, conveyance, boarding and 
railway fare. Another strong objection 
taken by the plaintiff was that the defen- 
dant No. 1 had wrongfully charged Rs. 
100/- per month claiming to be his re- 
muneration as Receiver, although the 
amount fixed by the court was Rs. 75/- 
per month only. It was pointed out that 
the defendant No. 1 had charged extra 
amount of Rs. 100/- per month on the 
basis that he was entitled to that allow- 
ance in his capacity as Mutwall. in 
addition to the remuneration of Rs. 75/- 
per month granted to him in his capacity 
as Receiver by the orders of the trial 
court as modified by this Court in first 
appeal. The further allegation was that 
defendant No. 1 Syed Ahmad Jawwad 
had not deposited any amount in court 
in obedience to the order of the crial 
court and confirmed by this Court, even 
though there was a clear direction to 
that effect in the order of appointmert of 
Receiver, and that almost the entire in- 
come of the property had been spent. by 
him for his own purposes. 

8. That application came up before a 
division Bench of this Court which by its 
order dated 12-8-1974 transferred the 
said application for disposal to the court 
below. After hearing the parties the 
court below passed the impugned order, 
removing Syed Ahmad Jawwad from the 
office of Receiver on the ground that he 
had been mismanaging the property and 
had been misappropriating the income of 
the property and had thereby violated 
the direction of this Court mentionec in 
the order appointing him as Receiver. 
The present appeal is directed aganst 
that order. 


9. Sri G. N. Varma learned counsel 


‘for the appellants has made two main 


submissions before us. In the first place, 
his contention is that the appellant No, 1 
had submitted an account of the exper.ses 
incurred by him in the court below to 
which it failed to apply its mind, end, 
in fact, it refrained from passing any 
legal order after appreciating the matecial 
evidence on record. Secondly, he con- 
tended that in the instant case the apo- 
intment of Receiver had been made with 
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clearly defined and limited functions and 
consequently that order did not in any 
manner affect or impair the position of 
the appellant No. 1 as Mutwalli under 
the Wagf. It was certainly not denied 
that the appellant No. 1 was the Mutwalli 
under the Waqf. Consequently the argu- 
ment proceeded that the appellant No. 1 
was entitled to incur the expenses, of 
which an account had been rendered, 
that they were legitimate expenses in- 
curred by him in his distinct position as 
the Mutwalli of the Waqf property and 
he was not liable to ask for permission 
or leave of the court in order to incur 
those expenses. In the alternative it was 
eontended that even if the functions of the 
Receiver expressly mentioned in the 
order of appointment did not include the 
management of the property, which was 
the function of the appellant No. 1 as the 
Mutwalli, such function relating to 
management must be deemed to be im- 
plicit in the order of appointment and 
the court was bound in law to accept and 
approve of such expenses and further, 
that it was open to the court to accord a 
sanction even with restrospective effect. 
Sri Varma laid emphasis on the fact that 
the appellant No. 1 had been advised by 
him that on a proper construction of the 
order of appointment of Receiver it 
followed that such functions as the appel- 
lant No, 1 used to perform as Mutwalli 
had not been in any manner taken away 
or diminished by the order appointing a 
Receiver and even if a contrary inter- 
pretation was eventually placed by this 
Court, the construction adopted by the 
appellant No. 1 could not be said to be 
manifestly erroneous or unwarranted. In 
other words, the action of the appellant 
No. 1 was not mala fide and this was 
sufficient justification for the court to 
approve such expenditure after scrutiny 
on merits, 


10. On the other hand, the contention 
of the respondents was that the powers 
of the Receiver in the instant case were 
confined to those expressly mentioned in 
the order and hence the appellant No. 1 
acted illegally in incurring those expen- 
ses and he was not’ entitled either to 
incur those expenses on his own accord 
nor should the court approve of any such 
expenditure. It was also stated that the 
Receiver was clearly guilty of miscon- 
duct and that he had flagrantly violated’ 
the direction of this Court contained in 
the order of the appointment of Receiver 
and hence he had fully rendered himself 
liable to removal. 
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il. In order to appreciate the contro- 
` versy it may. be noted that the appellant 
No. 1 was a Mutwalli of the alleged 
Waqf and at a later stage of the present 
dispute he himself had been appointed a 
Receiver of the property in suit. We have 
already extracted the operative portion 
of the order of the Civil Judge dated 
20-9-1973 in which about five functions 
of the Receiver were expressly set out. 
They included realisation of rent from all 
the tenants of the property, maintenance 
of the account of the income and expedi- 
ture, carrying out necessary repairs with 
the permission of the court etc. His re- 
muneration was also fixed by the same 
order at Rs. 75/- per month which he 
was entitled to adjust from the income of 
the property. That order was passed on 
the allegation made by the plaintiff that 
the property was not being properly 
managed, that necessary repairs etc. were 
not being made, that there was difficulty 
in realisation of rent also from the ten- 
ants in view of the controversy which 
appears to have been raised as ta who 
was actually entitled to the rent. The 
court came to the conclusion that the 
appointment of Receiver was necessary. 
In fact, the rights of both parties were 
best protected by the appointment of a 
Receiver, Moreover, the appointment of 
Receiver was also necessary in order to 
preserve the property, and in substance 
it was necessary to withdraw the pro- 
perty from the management of either of 
the parties. While appointing Mohammad 
Islam Ansari, Advocate as Receiver a 
direction was issued that he would re- 
alise rent from all the tenants of the dis- 
puted property and shall make necessary 
expenses for the preservations of the pro- 
perty. He shall maintain full accounts and 
shall deposit the entire amount in court. 
Thus, it is clear that the Receiver was 
charged with the preservation of the pro- 
perty. This obviously could not be achiev- 
ed without the Receiver being competent 
to manage the property. That intentior 
which can be clearly read in the order 
dated 20-9-1973 passed by the Civil Judge 
is fully borne out by the. order dated 
31-1-1974 passed by a Division Bench o3 
this Court whereby the appellant No. 1 
was substituted as Receiver on the same 
terms and conditions as laid down in the 
previous order to manage and look after 
the property. A perusal of the subsequent 
order dated 12-8-1974 passed by a Division 
Bench of this Court also leads to the same 
conclusion. While explaining the object 
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and purpose of the previous order of this 
court it was pointed out: l 
“We were persuaded to appoint Sri 
Jawwad as Receiver because he was Mut- 
walli designated in. the Waqf deed which 
is under dispute. The object was to save 
unnecessary expenses and ito displace 
Sri Jawwad from the management of the 
property.” 
It will not be correct to make any gen- 
eralisation as to the powers of a Receiver 
appointed by a court because eventually 
every case must be decided on its own 
facts and therefore whatever. inferences 
are arrived at with regard to the powers 
and functions of the Receiver appointed 
in the present case they naturally flow 
from the facts and circumstances of this 
case alone. A look -at the various orders 
passed by this Court according to the 
sequence of events leaves no room for 
doubt that the Receiver was appointed in 
order not only to perform the five func- 
tions specified at the conclusion of the 
order but since ultimately the person 
appointed as. Receiver was also the Mut- 
walli of the alleged Wagf he was per- 
mitted to become Receiver by this Court 
on the basis that he would also manage 
the property in dispute as Receiver. It is 
not disputed that the property of the 
alleged Waqf consisted only of the house 
in dispute and the realisation of its rental 
income, its repairs, incurring expenses - 
on that account and maintenance of 
accounts etc. were all entrusted to the 
Receiver. This in substance amounted to 
investing the Receiver with the manage- 
ment of the property. It is true that 
O. 40, R. 1 C.P. C. indicates the various 
functions and powers which may be con- 
ferred on a Receiver and cl. (d) of O. 40, 
R. 1 C.P.C. is to the following effect: 


“1. (1) Where it appears to the Court 
to be just and convenient, the Court 
may by order 


(d) confer upon the receiver all such 
powers, as to bringing and defending 
suits and for the realisation, manage- 
ment, protection, preservation and im 
provement of the property, the collection 
of the rents and profits thereof, the ap- 
plication and disposal of such rents and 
profits, and the execution of documents 
as the owner himself has, or such of 
those powers as the Court thinks fit.” 


12. The contention of Sri Varma was 
that each of the items enumerated in 
cl. (d) of O. 40, R. 1 C.P.C. is self-con- 
tained and if the court in its order of 
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appointment refers only to some of them, 
it cannot be inferred that any other kind 
of power or function was conferred on 
the Receiver. In other words, the court 
could not be justified in assuming con- 
ferment by necessary implication of any 
power other than the one specified :n the 
order. While this proposition of law may 
be correct in many cases, it is not mcon- 
sistent with a situation where regard 


‘|being had to the facts of the case ard the 


background of successive orders passed 
in connection with appointment of Re- 
ceiver, it may be legitimate to holé that 


the intention was also to clothe the Re- . 


ceiver with the general power of manage- 
ment of the -property. Powers may be 
conferred -on a Receiver by the court 
jeither expressly or by necessary implica- 
tion. The conferment of powers by reces- 
sary implication on the facts of a case 
and in its particular background has 
always been accepted by courts. Wrile a 
right to management is not necessarily 


-jincidental to the general powers o? the 


Receiver, yet in a case where the same 
person combines in himself the dual role 
of a Mutwalli and Receiver, as in the 
instant case, and on allegations being made 
against the conduct of the Mutwalk the 
court passes an order appointing him as 
the Receiver, by necessary implication it 
must be inferred that such Receiver had 
also a right to the management of the 
property. The legal effect of an crder 
appointing a Receiver is that the pro- 
perty becomes custodia legis. In P. 
“Lakshmi Reddy v. L. Lakshmi Reddy 
AIR 1957 SC 314 the following passage 
from Woodroffe’s on the Law Relatirg to 
Receivers, page 63 was quoted with ap- 
proval: . 





“The Receiver being the officer of the 
Court from which he derives his appoint- 
ment, his possession is exclusively the 
possession of the Court, the property 
being regarded as in the custody of the 
law, in gremio legis, for the benefit of 
whoever may be ultimately determined to 
be entitled thereto.” 


In Seshayya v. Narasimhacharyulu, AIR 
1955 Mad 252 (Para 17) the legal conse- 
quences flowing from the appointment of 
a person as Receiver under Order 40 
Rule 1 were summed up as under: 

“A receiver may be asked to do 
various things by a court. 
cases, where the receiver does every 
conceivable thing, and there may be 
cases where he does “only a very “ew 
things. But, in every case, where he is 
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appointed as aa receiver under O. 40° 
R. 1, he is a receiver and officer of court: 
in respect. of the ‘property’, and when ` 


There may he - 
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possession is passed to him either physi- 
cally or legally, by operation of law, as 
where the party himself is made receiver, 
it is obvious that the possession is no 


‘longer with the original party. ” (emphasis 


added).* 

If the origin of the concept of Receiver is 
analysed it will be found that the func- 
tions of Manager and those of Receiver 
were closely inter-twined, In Woodroffe’s 
“Law Relating to Receivers’, Sixth Edi- 
tion, it is stated at page 178 that the 
terms “receiver” and “manager” are 
synonymous. We may also refer ta 
another important passage from Kerr 
“On Receivers”, Fourteenth Edition, page 
166 wherein powers and duties of a Re- 
ceiver are set out. It has been observed: 


. “The general duty of a receiver may be 
said to be to take possession of the estate, 
or other property the subject-matter of 
dispute in the action, in the room or 
place of the owner thereof; and, under the 
sanction of the court, to do as and when 
necessary, all such acts of ownership, in 
relation to the receipts of rents, com- 
pelling payment of them, management, 
letting lands and houses,. and otherwise, 
making the property productive, or col- 
lecting and realising it, for the parties to 
be ultimately declared to be entitled 
thereto, as the owner himself could do if 
he. were in possession.” (Emphasis 
added.)* i 


Woodroffe emphasises the role of the- Re- 
ceiver as a Manager in appropriate cases 
and states in his book “Law Relating to 
Receivers”, 
under: 


“The receiver’s functions are to obey 
the orders of the Court, collect and 
account for the rents, and manage the 
estate; and the Court will see that this 
is done and protect the agent appointed 
under its orders.” (Emphasis added).* 
In an oft-quoted passage. from the same 
celebrated work it has been pointed out 
(page 3, Supra): 


“The receiver appointed in a particular 
suit is nothing more than the hand of 
the Court, so to speak, for the purpose of 


holding the property of the litigants’ : 


whenever it is necessary. that it should 
be kept in the grasp of the Court in order 


*(Emphasis not found in judgment—Ed.) 





Sixth Edition, at page 5 as- 
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to preserve the subject-matter of the suit 
pendente lite.” 


Thus, to us there appears no difficulty in 
assuming by necessary implication that 
in appropriate cases, even though it may 
mot have been expressly stated in the 
order of appointment of Receiver, parti- 
cularly when he occupies a dual position, 
she is also entrusted with the duty of 
managing the property. It must be borne 
in mind that so far as the instant case is 
concerned the Receiver was also entrust- 


_e@d with the function of ‘preserving’ the - 


property. In our opinion there is no jus- 
tification for giving to that word a restri- 
cted connotation. It means ‘preserving’ 
the property and keeping it intact for 
the benefit of the person ultimately 
found entitled to it. In appropriate cir- 
cumstances the term ‘preserving’ would 
necessarily include such management of the 
property and performing such multifari- 
ous duties as the exigencies of the situa- 
tion may require. Sri Varma, learned 
counsel for the appellants, submitted that 
the duties relating to the repairs ete. of 
the property in question were distinct 
functions of the appellant No, 1 as Mut- 
‘walli and should be considered separately 
from the specific function assigned to him 
by the court as stated in its order of ap- 
pointment. The contention is untenable. 
In a situation like the one before us it 
appears to us that substantially those 
functions which were formerly exercis- 
able by Syed Ahmad Jawwad as Mut- 
walli now merged into the comprehen- 
sive role which devolved on him in the 
capacity of a Receiver. It would also not 
be conducive to justice to hold that when 
a property became ‘custodia legis’, then 
- discretion should still be left to any other 
` person or authority for meddling or deal- 
ing with the property in a manner which 
may not be in conformity with what the 
court intended while passing an order for 
the appointment of .a Receiver. It, there- 
fore, follows that even where an order 
of appointment of Receiver is not exhaus- 
tive and explicit with regard to the con- 
ferment of a particular duty or function 
but it is necessarily implied in such order, 
it is the duty of the Receiver to perform 
such functions in the course of manage- 
ment and preservation of the property, 
but in such cases it is imperative for him 
to obtain the previous leave of the court 
for discharging such duties and incurring 
any expenses or liability on that account. 
In fact, in Woodroffe’s “Law Relating to 


Receivers” in Appendix B- where - the 
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provisions of O. 46, R. 1 are examined it 
has been stated (page 299): 

“Even if. full powers are conferred on 
a receiver he should take the Court’s 
directions in all important matters to be 
on the safe side.” ; 
Thus, we find that in the instant case it 
was not correct on the part of the Recei- 
ver to have straightway proceeded to 
perform actions which were not explicit 
ly covered within the. ambit of the order 
of appointment, without the permission 
of the court. However, in view of the 
fact that such functions were implicit in 
the order, we do not think that it would 
bè inappropriate for the court concerned 
even now to consider the appellant’s 
prayer for declaring those actions valid 
and examining the accounts submitted by 
him for the purposes of determining. whe- 
ther they are factually correct, and, if 
so, pass suitable order. 

13. We. are, therefore of the view that 
when a person whe is a Mutawalli assu- 
mes the additional role of a Receiver by 
virtue of a subsequent order of the court 
and there is a field in which there is 
overlapping of the functions of a Recei- 
ver and those of a Mutawalli, the earlier 
functions as Mutawalli must be deemed 
to have merged in those of the Receiver, 
In Kashi Ram v. Kundan Lal, AIR 1956, 
All 660 this subtle distinction and the 
legal effect of the appointment of Recei- 
ver was clearly brought out in para 14 
of the Reports: 


“Two contentions have been put for- 
ward by Kashi Ram. The first argument 
is that since he was put into possession 
of the mill by court as a receiver and not 
by any of his brothers as a “partner, his 
possession was not that of a partner and 
therefore he cannot be sued for accounts 
as a partner.” 

14. Sri Varma, learned counsel for the 
appellants placed reliance on a case of the 
Calcutta High Court in Mahammad Abdul 
Gani Fakir v. Mt. Kulsan Nessa Bibi, AIR 
1945 Cal, 328 which, however, can hardly 
be of any assistance to him so far as the 
controversy in the present case is concern- 
ed. In the Calcutta case one of their Lord- 
ships, namely Biswas, J. remarked that it 
was the duty ofthe Mutwalli to defend the 
wakf estate against hostile claims and a 
mere statement that he asked for funds 
from the Receiver but did-not obtain any, 
was not sufficient to exonerate him. Ob- 
viously their Lordships of the Calcutta 
High Court had no occasion to discuss the 
duties and functions of a Mutawalli who 
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was also appointed a Receiver.: Thus, on 
the facts of the present case we are satis- 
fied that the general function of manag- 
ing the property had to be perform2d by 
the Mutawalli Receiver and we must re- 
pel the contention that the duties cf the 
Receiver as stated in the order were not 
intended to embrace these functions. But 
as we have already observed, since they 
were not specifically stated in the order 
it was the duty of the Receiver to ask 
for leave of the- court before inctrring 
any expenditure in the discharge of such 
functions. We are also of the opinion 
that since in substance the effect o€ the 
order of appointment of Receiver was 
that the duties of Syed Ahmad Jawwad 
as Mutawalli' merged in those ,of the Re- 
ceiver he was only entitled fto receive 
remuneration fixed by the court for dis- 
charging the functions of a Receiver i.e. 
a sum of Rs. 75/- per month. We must 
add that the fact that the appellant No.1 
failed to obtain the necessary leave of 
the court before incurring such expendi- 
ture in the performance of his duties, is 
not by itself a sufficient ground for his 
removal from the post of Receiver. 


15. For these reasons we allow this 
appeal, set aside the order appoimting 
another Receiver, namely, Sri Shamsud- 
din and send the case back to the court 
below with a direction that the account 
etc, furnished by the appellant No. 1 
shall be scrutinised and the parties shall 
be given an opportunity of leading such 
evidence as they desire in this connec- 
tion and the application for removal of 
the. Receiver should then be decided 
afresh and expeditiously. In the circum- 
stances of the case. the parties are direct- 
ed to bear their own costs. We also 
direct that the suit shall be disposed of 
by the court below at an early date. 

Appeal allowed, 
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Railways Act (9 of 1890), S. 73 — Rail- 
ways Goods Tariff (1950), Ch. I. R. 118, 
Ch. 3, Rr. 302, 303 — Goods booked. at 
owner’s risk — Part of consignment lost 
in transit — Consignee, if justified in in- 
sisting on delivery after re-weighment. 

It is not open to a consignor or consi- 
gnee to refuse to take delivery and insist 
on re-weighment or open delivery even 
when it is indicated that there has. been 
pilferage or a part of the consignment 
has been lost or damaged in transit. The- 
right to claim open delivery or re-weigh- 
ment before delivery will primarily be 
governed by the terms and conditions 
under which the consignment was book- 
ed. It would óf course be open to the con- 
signor or consignee fo accept delivery ` 
and claim damages in case he has suffer- 
ed damages as a result of the negligence 
and misconduct of the Railway adminis- 
tration.. When the goods are booked’ at 
owner’s risk, the consignee atthe destina- 
tion Railway Station is not justified in in- 
sisting on delivery after re-weighment 
and the Railway Administration can legi- 
timately refuse to accept the demand: of 
the consignee astoreweighment. The right 
of the consignor or consignee regarding re- 
weighment of goods at the destination has 
to be determined on the terms. under which 
the consignment is booked. AIR 1929 All. 
960, Explained. Observations in AIR 1927 
Nag. 77 held to be widely stated;. (1913): 
11 All. LJ 772 and the case following the 
same disting. AIR 1959 Madh Pra 276, AIR 
1948 Nag 65 and AIR 1963 Pat 46, Foll 

(Para 8} 

Anno: 3 A.M. Railways Act (1890), Sec- 
tion 73, N, 6. 
Cases Referred: 


AIR 1973 All 303 
(1973) Second Appeal No, 
D/- 3-9-1973 (All) 
AIR 1963 Pat 46 
AIR 1962 All 483 
AIR 1959 Madh Pra 276 
AIR 1951 All 702 
AIR 1948 Nag 65 
ATR 1929 All 960 
AIR 1927 Nag 77 
AIR 1915 All 155 (2) : 13 All LJ 417 
(1913) 11 All LJ 772 
Benarsi Dass, for Appellant; Gur Pra- 
tap Singh, for Respondents. 


K, N. SETH, J.:-—— A wagon of coal 
weighing 20 tonnes was booked from ` 
Kusanda. The Railway ` receipt. was in’ 
favour of Bengal Coal Depot Holders As- 
sociation, Meerut, and it was endorsed 
in favour of the plaintiff. The plaintiff 
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alleged that when its Manager and Karta 
Radhey Shiam went to take delivery of the 
coal he found the side doors of the wagon 
open and that about one-fourth of the coal 
was missing. He demanded delivery of the 
consignment after weighment which was 
refused by the Railway authorities. The 
plaintiff asserted that as there was short- 
age of coal, which was a controlled com- 
modity, it was justified and entitled to 
demand delivery after weighment where- 
as the railway authorities insisted on 
delivery of the consignment only against 
a clear receipt to which the plain- 
tiff did not agree. It was further as- 
serted that the Railway was negligent 
and had committed misconduct in trans- 
porting the wagon which resulted in loss 
of a part of the. consignment, The plain- 
tiff claimed a decree for Rs. 1289.86. 
which included the value of the coal and 
other charges along with profit and in- 
terest. : 

The defendant pleaded that the wagon 
reached the destination in good condition 
and there was no shortage and that the 
plaintiff wrongfully demanded delivery 
after re-weighment to which it was not 
entitled. It was also pleaded that even 
‘if there was shortage the plaintiff had 
no right to refuse delivery and it could 
prefer its claim after taking delivery of 
the goods. It was further pleaded that 
since the plaintiff did not take delivery 
of the consignment, it was unloaded and 
subsequently sold after due notice to the 
plaintiff. It was denied that there was 
any misconduct or negligence on the part 
of the Railway Administration. The de- 
fendant claimed that the plaintiff was 
liable to pay Rs, 2589.90 towards freight, 
demurrage, wharfage, handling and un- 
loading charges. After adjusting Rs. 1300/- 
recovered from the sale of coal the de- 
fendant made a counter claim for a sum 
of Rs, 1289.90 against the plaintiff. 

2. The trial court held that there was 
tampering with the railway wagon due 
to negligence and misconduct of the em- 
ployees of the railway, The Court nega- 
tived the plaintiff’s claim that it was en- 
titled to claim delivery after re-weigh- 
ment. It was further held that loss was 
caused*to the plaintiff on account of its 
wrongful refusal to take delivery. The 
defendant was also held not entitled to 
any amount as it was a case of contribu- 
tory negligence. On these findings the 
suit was dismissed. Aggrieved by the de- 
cree of the trial court both the parties 
preferred appeals. The learned . Civil 
Judge affirmed the finding of the trial 
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‘court that there was misconduct and ne- 
gligence on the part of the Railway em- 
ployees due to which a part of the con- 
signment was lost. He also held that re- 
fusal to take delivery after re-weighment 
was not justified and the remedy of the 
plaintiff was to take delivery and then 
prefer its claim for shortage. 

As regards the counter claim of the 
Railway the court held that the defen- 
dant Railway was entitled to deduct 
Rs. 768.80 as demurrage, Rs, 120.00 as 
wharfage charges and Rs. 14.00 as handl- 
ing charges ie. a total sum of Rs. 902.80. 
After adjusting the amount realised from 
the sale of coal the defendant was held 
liable to pay a sum of Rs, 387.06 with 
one third costs of both the courts. The 
defendant ‘submitted to the decree. The 
plaintiff has come up in appeal to this 
Court, A learned single Judge of this Court 
while hearing the second appeal felt some 
doubt about the correct legal principle re- 
lating to the rights of a consignor or con- 
signee to claim re-weighment of the con- 
signment before taking delivery where it 
was indicated that there had been pilferage 
or loss of a part of the consignment in 
transit and consequently recommended 
that the appeal be listed before a larger 
Bench for decision. : 


3. There is no dispute that the con- 
signment was booked at owner’s risk. It 
is no longer in dispute that as a result of 
misconduct and negligence on the part 
of the Railway employees a part of the 
consignment was lost. The only question 
that arises for consideration is whether 
the plaintiff was justified in refusing to 
take delivery unless the consignment was 
re-weighed, Rule 118 of the General 
rules for Acceptance, Carriage and Deli- 
very of Goods contained in Goods 
tariff provides that Railways do not under- 
take to weigh consignments at destina- 
tion stations as a matter of course. Such 
weighments at destination stations can 
only be considered in exceptional cases 
when the condition of the consignment 
or package warrants this. Relying on this 
rule it was contended that the condition 
of the consignment warranted re-weigh- 
ment of the goods at the destination sta- 
tion and the plaintiff was justified in 
insisting that before taking delivery the 
goods must be weighed and as the Rail- 
way authorities illegally refused to re- 
weigh the consignment, it was justified 
in refusing to take delivery and the de- © 
fendant was liable to- pay the damages 
suffered by the plaintiff. Chapter IIT -of 


‘judgment observed that 
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the Goods Tariff provides for rates and 
conditions for the carriage of coal. 

Rule 302 provides that “coal, coal skale, 
coke, lignite and patent fuel, when mov- 
ing in wagon-loads at U. K., will be char- 
ged under a special scale of rates which 
is shown in Rule 303. Except where 
otherwise stated, the rules. and conditons 
of carriage will be the same as those 
notified for the general goods.” Sub-r (7) 
provides that coal booked at Owner’s 
Risk will not be re-weighed. Rule 302 
further provides that to arrive at the 
freight at Railway Risk the total fre:ght 
at Owner’s Risk rate should be increesed 
by 20 per cent. It is thus obvious that 
when coal in wagon-loads is bookeé at 
owner’s risk a lower rate of freight is 
chargeable. The plaintiff opted for the 
lower freight and contracted that the 
goods be carried at its own risk. Under 
the terms applicable to such a case it was 
not open to the plaintiff to refuse to take 
delivery unless the consignment was first 
re-weighed at the destination staton: 
Thesé rules have been apparently framed 
in exercise of the power under S. 54 of 
the Indian Railways Act which empowers 
a Railway Administration to impose 
conditions not inconsistent with this Act 
or with. any general rule thereunder, 
with respect to the receiving for- 
warding or delivering of any animals or 
goods. - 


4, Learned counsel for the plaintiff 
appellant contended that in spite of the 
fact that the consignment had been book- 
ed at Ownér’s Risk it had a right to de- 
mand re-weighment before taking dali- 
very of the consignment in view of clear 
indications that there had been pilferage 
and a part of the consignment had b2en 
lost in transit. Reliance was placed on 
Bhullan Mal Asa Ram `v. Secy. of State, 
AIR 1929 All 960 which approved the ear- 
lier decision of a learned single Judge. of 
this Court in the Rohilkhand and Ku- 
maun Rly. v. Ismail Khan 13 All LJ 417: 
(AIR 1915 All 155 (2)). In Bhullan Mal Asa 
Ram’s case (supra) there was no risk rote 
and the consignment travelled at Railway 
risk. The Bench in the earlier part of the 
the factor tàat 
there was no risk note was not of im- 
portance in deciding the general ques- 
tion as to whether the consignee had a 
right to demand re-weighment bere 
taking. delivery, Reference was made to 


.R. 73 of the “East Indian Railway Tra“fic 


Code, part 2, Goods Traffic’ which ‘pro- 
vided that a proportion of ‘not less than 
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20 per cent of all goods should be. reweigh- 
ed at the destination. í 

It appears that the Traffic Code also 
provided that packages showing signs of 
pilferage or from any cause whatever 
suspected of underweight, must in all 
cases be separately reweighed in the _ 
presence of the Station Master, in addi- ` 
tion to those cases provided for in the 


traffic rules. The learned Judges felt that 


the spirit of rules intended that under 
request -of a consignee re-weighment 
should be made. However, in the penulti- 
mate. paragraph of the judgment the 
learned Judges took care to observe that 
we lay down this proposition in a case in 
which’ there is no risk-note. As risk 
notes vary in their terms, we do not ap- 
ply the proposition generally to cases of 
risk note. In view of this observation 
and the further fact that the decision of 
the case was based on the traffic rules 
then in force this case cannot be treated 
as an authority for the proposition that 
the consignee has a right to demand re- 
weighment before taking delivery in 
every case irrespective of the question -- 
where the consignment travelled at the 
Railway risk or at the owner's risk. 

5. Reliance was also placed by the ap- 
pellant on Harakechand Bhatey v. G.I. P. 
Rly. Co. (AIR 1927 Nag 77). In this case 
goods were consigned under risk note in 
form A. Following the decision in Rohil- 
khand and Kumaun Rly. (supra) it was 
held that the. defendant Company was 
liable to the plaintiff in damages for not 
giving him the necessary facilities to re- 
weigh the goods. We feel that the prin- 
ciple in this case has been rather widely 
stated. The right of the consignor or con- 
signee regarding re-weighment of goods 
at the destination has to be determined 
on the terms under which the consign- 
ment was booked. 


6. We may now deal with certain cases 
mentioned by the learned single Judge in 
his referring order, In Jewala Pershad 
and Co. v. G.I. P. Rly., ( (1913) 11 All LJ 
772) a consignment of wine was sent from 
Bombay to Allahabad which were packed 
in boxes. The plaintiff, when he went to 
take delivery of the goods, found that 
there’ was a difference between the 
weight of consignment as entered in the 
railway receipt and the actual weight. 
found on re-weighment. He demanded 
that before he took delivery of the con- 
signment the officer in charge of the 
goods station should open the boxes and 
examine the consignments. and should 
give him an open delivery. The Railway 
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Company refused to do so and the plain- 
tiff in his turn refused to take delivery 
of the goods, In this case the consignment 
` was carried at the railway risk. This 
Court held that the Railway was not 
bound to open the consignment and exa- 
mine it before delivery and it was not 
a wrongful act on the part of the Rail- 
way Company to refuse to give delivery 
in the way required by the plaintiff and 
they were not liable to him for any dam- 
ages. This case is distinguishable on 
_facts as the consignment was actually re- 
weighed at the destination and what the 
plaintiff insisted was for open delivery to 
which he was held not entitled, 

The principle laid down in this case has 
been followed in Governor-General in 
Council v. Firm Badri Das Gauri Dutt (AIR 
1951 All 702), Badri Das v. Union of 
India (AIR 1962 All 483) and Messrs. 
Jagan Nath Prasad Radhey Lal v. Union 

. of India (Second Appeal No. 3437 of 1956, 
decided on 3-9-1973 (All) ) which also were 
cases relating to claim for open delivery. 
In Niranjan Lal v. Union of India (AIR 
1973 All 303) the principal question for 
consideration was whether the plaintiff 


consignor was entitled to claim pre-deliv- ` 


ery assessment of damage. It was held 
that there was no provision in the Goods 
Tariff No. 31 or in the Railways Act en- 
titling the consignee to have the damages 
assessed before taking delivery of the 
consignment. A Railway Administration 
is not bound to give open delivery on 
demand of the consignee nor has a con- 
signee a right to refuse to take delivery 
of the consignment unless the damages 
were first assessed by the railway autho- 
rities. The rule laid down in this case is 
also of not any assistance in deciding the 
controversy in the present case. 

7. A Division Bench of the Madhya 
Pradesh High Court in Managing Agents 
(Martin and Co.) v. Deokinandan, (AIR 
1959 MP 276) held that a consignee has 
no right to insist that the railway officer 
giving delivery should weigh the goods 
consigned and make an endorsement as 
regards the shortage and to refuse to 
take delivery if the railway officer re- 
fuses so to do. The consignee should take 
delivery of the consignment in the condi- 
` tion in which it is found after giving 
` notice to the delivering officer as to its 
condition and then sue the Railway Ad- 
ministration for damages. This case fol- 
lowed the decision in Jusaf and Ismail 


Co. v. Governor-General in Council (AIR- 


1948 Nag 65). The same view has been 
taken in M/s. Dehri Rohtas Light Rly. 


S. D. Saigal v. Vidya Vijan 


ALR 


Co. Ltd. v. East Keshalpur Colliery, (AIR 
1963 Pat 46). : 


8. On a consideration of the principles 
laid down in the casesreferred to above 
and the Tariff Rules framed by the Rail- 
way Administration we feel that it is not 
open to a consignor or consignee to re- 
fuse to take delivery and insist on re- 
weighment or open delivery even when it 
is indicated that there has been pil-|: 
ferage or a part of the consignment has 
been lost or damaged in transit. The 
right to claim open delivery or re-weigh- 
ment before delivery will primarily be 
governed by the terms and conditions 
under which the consignment was book- 
ed. It would of course be open to the 
consignor or consignee to accept delivery 
and claim damages in case he has suffer- 
ed damages as a result of the negligence 
and misconduct of the Railway admin- 
istration. In the presert case since the 
goods were booked at owner’s risk the 
plaintiff was not justified in insisting on 
delivery after re-weighment and the 
Railway Administration legitimately re- 
fused to accept the demand of the plain- 
tiff. The view taken by the court below. 
is legally sound and must be affirmed. 

9. The appeal has no merit and is dis- 
missed. Parties shall bear their own costs. 

Appeal dismissed, 





` ATIR 1978 ALLAHABAD 82 
YASHODA NANDAN, J. 

S. D. Saigal, Apolicant v, Smt. 
Vijan, Opposite Party. 

Civil Revision No. 
2-8-1977." 

U.P. Urban Buildings. (Regulation of 
Letting, Rent and Eviction) Act (13. of 
1972), S. 39 — Scope of — Suit for evic- 
tion filed in 1966 — Death of landlord in 
1970 — Legal representatives brought on 
record on 11-5-1973 — Deposit of rent in 
Court till 14-4-1973 — Tenant, if entitled 
to benefit of S. 39 — Effect of order under 
0. 22, R. 5 of Civil P. C. 


On 23-2-1966 landlord A filed a suit for 
eviction of tenant Bin the Court of 
Munsif. In 1972 when U.P. Civil Laws 
(Amendment) Act. (27 of 1972) came into 
force, the suit was transferred to the 
Court of Small Causes. Meanwhile A 


*Against order of Moti Babu, Dist. J 
Dehradun D/- 13-11-1975. - 


TU/KU/D307/77/SSG 


Vidya 


267 of (1976, D/-~ 


CN 
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had died on 23-12-1970 when the suit 
was pending before the Munsif. On =-3- 
1971 Smt. C applied for being substiztted 
in place of deceased A. On 11-5--973 
when the suit was before the Court of 
Small Causes, C was ordered to be 
brought on record as heir ` and legal re- 
presentative of A. By 14-4-1973 B rad 
deposited in the Court Rs. 13,240/- to- 
wards arrears of rent etc. B conter ded 
that by virtue of this deposit a decree for 
ejectment could not be passed agenst 

. The question was whether B was 
entitled to the benefits of S. 39 of the 
U.P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act wich 
came into force on 15-7-1972. i 


Held (1) that B was not entitled to the 
benefits of S. 39 of the U.P. Urban Buld- 
ings Act. It was only when a suit for 
eviction of a tenant was pending on 
15-7-1972 in respect of a building to 
which U.P. Act III of 1947 did not apply 
that deposits of the amounts envisaged 
by S. 39 of the Act would relieve the 
tenant from the liability of eviction, Ihe 


period of time within which the depcsits . 


had to be made, as provided for in S. 39, 
became relevant only if the basic cordi- 
tion that the suit was pending on the date 
of the commencement of the Act vas 
satisfied. 1975 All WC 105, 1976 All LJ 
264 and 1976 All LJ 218 Followed. 
(Para 4) 
(2) that between 23-12-1970 wher A 
died and 11-5-1973 when C was brovght 
on record as his heir and legal represen- 
tative, though the suit continued to ce 
main pending, it was lying dormant, in a 
state of suspense. The suit which ~ad 
commenced on 23-2-1966 had not come to 
an end because of the death of A on the 
23-12-1970. The substitution of C as the 
heir and legal representative of A on 
11-5-1973 related back to the date of ihe 
death on 22-12-1970 because there was no 
escape from the fact that C beceme 
entitled to pursue the suit to its concu- 
sion not because of the order of the ccart 
but because of the fact that she was leir 
and legal representative and stepped iato 
the shoes of the deceased immediately on 
his death. AIR 1957 SC 503 and AIR 
4971 SC 1120 Followed. AIR 1945 Mad :19 
and AIR 1959 Bom 475 Applied. 
(Paras 5, 7) 
Anno: AIR Commentary Civil P. C. 
(8th Edn.) O. 22 R. 5—Note 7. 


Cases Referred: Chronological Pazas 
1976 All LJ 218 9 
“4976 All LJ 264 9 
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1975 All WC 105 9 
AIR 1971 SC 1120 : 1971 Cri LJ 832 . 6 
AIR 1959 Bom 475 8 
AIR 1957 SC 503 : 1957 Cri LJ 605 6 
AIR 1945 Mad 219 7 


T. P. Asthana, G. D. Srivastava and 
Wazir Chand Ahooja, For Applicant; L. P- 
Nathani and H. S. Bisht, For Opposite 
Party. 


ORDER:— This is an application in 
revision filed by the defendant in a suit 
for his eviction from the shop in dispute 
for recovery of arrears of rent and 
damages for use and occupation pendente 
lite and future and certain other reliefs, 
The suit was initially instituted by 
Chandi Ram Bulaki Ram Vijan, who died 
during the pendency of the suit and 
opposite party Smt. Vidya Vijan was 
brought’ on record as his heir and legal 
representative. The learned Judge of 
the court of small causes to whom the 
suit was transferred after coming into 
force of the U. P. Civil Laws (Amend- 
ment) Act, 1972 decreed the suit. The 
applicant preferred a revision under 
S. 25 of the Provincial Small Cause 
Courts Act which -was dismissed by the 
learned District Judge, Dehradun. In both 
the courts, it was contended, as it has 
been contended before me, that the 
defendant-applicant was entitled to the 
benefit of S, 39 of the U.P. Urban Build- 
ings (Regulation of Letting, Rent and 
Eviction) Act, 1972 and since he had 
made the requisite deposit within the 
time allowed by law, a decree for his 
ejectment could not be passed. The con- 
tention was repelled by the trial court as 
well as the court below. 

2. To appreciate the argument of the 
learned counsel appearing on behalf of 
the applicant, it is necessary to set out 
certain relevant dates. The suit was 
instituted in the court of the learned 
Munsif on the 28rd of February, 1966. 
On the 16th of Sept. 1972, the U. P, Civil 
Laws (Amendment) Act (U. P. Act No. 37 
of 1972) cameinto force and on the 27th 
Nov., 1972, the suit was transferred to the 
learned judge of the court of small causes. 
In the meanwhile the original plaintiff 
had died on the 23rd of Dec, 1970 while 
the suit was still pending in the court of 
the learned Munsif. On the 9th of March, 
1971, the opposite party applied for being 
substituted in place of the deceased plain- 
tiff and prayed for being brought on re- 
cord as kis heir and legal representative. 


On the llth of May, 1973 by which time 
the suit had already been transferred to 
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the court of the learned Judge of small 
causes, the opposite party was ordered to 
-be brought on record as heir and legal 
'. representative of the deceased plaintiff: 
Learned counsel appearing on behalf of 
the applicant has brought to my notice 
that during the pendency of the suit be- 
“tween the 30th April, 1967 and the 14th 
April, 1973 the defendant-applicant , had 
deposited in the trial court an amount of 
Rs. 13,240/- towards the arrears of rent 
and damages for use and occupation etc., 
payable in respect of the premises form- 
ing subject matter of the suit. Learned 
counsel further stated that on the 11th 
of May, 1973 when the opposite party 
was substituted in consequence of an 
order under O. 22 R. 5 of the Civil P. C. 
as heir and legal representative of the 
deceased piaintiff, an amount of Rupees 
11,559.50 p. alone was due on account 
of the amounts contemplated by S. 39 of 
U. P. Act XIII of 1972 (hereinafter refer- 
red to as the Act). 

It was contended by learned counsel 
for the applicant that since the original 
plaintiff had died on 23rd Dec. 1970 and 
there was no plaintiff in the suit till the 

` llth of-May, 1973 when the opposite 
party was substituted as heir and legal 
representative of the dezeased the origi- 
nal plaintiff, the suit was not properly 
constituted and consequently no suit was 
pending till the 11th of May, 1973 within 
the meaning of S. 39 of the Act. He went 
on to urge that since no suit was pending 
on the 15th of July, 1972 because there 
was no pleintiff in the suit on that date, 
the applicant was entitled to make the 
deposits ervisaged by S. 39 of the Act 
within one month of zhe 11th of May, 
1973 when he must have appeared and 
acquired knowledge of the suit since it 
was on that date that he became a party 
to that suit. It was urged that by the 
14th of April, 1973 which was nearly a 
month prior to the 11th of May, 1973, 
the defendant applicant had already 
deposited in court an amount exceeding 
what he was required to do in compli- 
ance with S. 39 of the Act and conse- 
quently the courts below acted illegally 
and without jurisdiction in not relieving 
him from the liability af ejectment from 
the disputed premises. wie 

3. The contention is wholly unsound 
and must be rejected. S. 39 of the Act 
runs as follows :— 

“39 Pending suits for eviction relat- 
ing to buildings brought under regulation 

for the first time —In any suit for eviction 


of a tenant -from any building to which 
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the old Act did not apply, pending on the 
date of commencement of this Act, where 
the tenant within one month from such 
date of commencement or from the date 
of his knowledge of the pendency of the 
suit, whichever be later, deposits in the 
court before which the suit is pending, 
the entire amount of rent and damages 
for use and occupation (such damages for 
use and occupation being calculated at 
the same rate as rent) together with 
interest thereon at the rate of nine per 
cent per annum and the landlord’s full 
cost of the suit, no decree for eviction 
shall be passed except on any of the 
grounds mentioned in the proviso to sub- 
sec, (1) or in cls. (g) to (h) of sub-sec. (2) 
of S. 20, and the parties shall be entitled 
to make necessary amendment in their 
pleadings and to adduce additional evi~ 
dence where necessary : . 


Provided that a tenant, the rent pay- `- 
able by whom does not exceed twenty- 
five rupees per month, need not deposit 
any interest as aforesaid.” — 


4. This provision of law is for the 
benefit of tenants: who are parties to a 
suit for eviction from any building to 
which U.P. Act III of 1947 did not apply 
and which was pending on the date of 
the commencement of the Act. The Act 
came into force on the 15th of July, 1972 
and that is consequently the 
commencement oi the Act. Unless on the 
15th of July, 1972 the suit giving rise to 
the present revision was pending, the 
applicant could not be entitled to the 
benefit of S. 39 of the Act. It is only 
when a suit for eviction of the applicant 
was pending on the 15th July, 1972 in 
respect of a building to which U. P. Act 
III of 1947 did not apply, that deposits 
of the amounts envisaged by S. 39 of the 
Act would relieve the applicant.from the 
liability of eviction. : The period of time 
within which the deposits have to be 
made, as provided for in S, 39, becomes 
relevant only if the basic condition that 
the suit was pending on the date of thej- 
commencement of the Act is satisfied. If}. 
the contention of the learned counsel for 
the applicant were to be accepted and it 
were to be held that on the 15th of July, 


-1972 the original plaintiff having died and 
. his heir and legal representative not been 


brought on record, there was no suit 
pending ‘on that date, the result would be 
that any deposits made by the applicant 
of the character contemplated by S. 39 
would not be of any benefit to the appli- 
cant and operate so as to prevent his 


date of ie. 
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being ejected from the disputed premises 
“by means of a decree. 

5. In any-case, the contention of the 
learned counsel for the applicant tha: on 
the 15th of July, 1972 the suit giving rise 
to the present revision was not pending 
is wholly untenable. As soon as Chandi 
Ram Bulaki Ram Vijan, who had initially 
instituted the suit, died Smt. Vidya Vijan, 
his heir and legal representative, stepped 
into his shoes and succeeded to all his 
rights and liabilities including the r-ght 
to continue the suit against the applicant. 
The order passed by the court “urder 

O. 22, R. 5 of Civil P. C. merely recogais- 
ed that right. Between the 23rd of Dec., 
1970 when Chandi Ram Bulaki Eam 
Vijan died and the 9th of March, 1971 
(sic) when opposite party was brotght 
on record as his heir and legal represen- 
tative,. though the suit continued to re- 
main pending, it was lying dormant, in 
a state of suspense. The. suit which aad 
been commenced on the 28rd of February, 
1966 had not come to an end because of 
the death of Chandi Ram Bulaki Fam 
Vijan on the 23rd of Dec., 1970. The sub- 
stitution of the opposite party as the Reir 
and legal representative of Chandi Fam 
Bulaki Ram Vijan on the lith May, 1973 
related back to the date of the death on 
23rd Dec., 1970 because there is no escape 
from the fact that the opposite party be- 
came entitled to pursue the suit to its 
conclusion not because of the order of the 
court but because of the fact that she 
was heir and legal representative and 





stepped into the.shoes of the deceased 


limmediately on his death. 


6. According to Strouds Judicial’ Dic- 
tionary, 4th Edn., “a legal proceeding is 
‘pending’ as soon as commenced ......... 
and until it is concluded i.e., so long as 
the court having original cognizance ož it 
can make an order on the matters in 
issue, or to be dealt with, therein.” This 
definition of the word ‘pending’ found 


approval by the Supreme Court in Asgar-' 


ali Nazarali Singaporewalla v. State of 
‘Bombay (AIR 1957 SC 503). In Lt- Col. 
S. K. Kashyap v. State of Rajasthan (AIR 
1971 SC 1120) it was held that “the werd 
‘pending’ will ordinarily mean that -he 
matter is not concluded and the Court 
which has cognizance of it can make an 
order on the matter in issue. The test is 
whether any proceedings can be taken in 
the cause before the Court or tribunal 
where it is said to be pending. The 
answer is that until the case is concluced 
it is pending.” 
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7. Applying the test prescribed by the 
Supreme Court in the aforesaid two 
decisions, it is obvious that the suit did 
not terminate on the death of Chandi 
Ram Bulaki Ram Vijan, as already stated, 
till the 11th of May, 1973 when the oppo- 
site party was brought on the record, The 
principle that a’ suit remains pending 
even though a party thereto has died 
during the period his heir and legal re- 
presentative was not brought on record 
has been well recognised. In Nallakumara 
Goundan v. Pappayi Ammal (AIR 1945 
Mad 219) the view was taken that the 
doctrine of lis pendens applied to aliena- 
tions made before the son was brought 
on record but subsequent to his father’s: 
death as lis continued even after the 
death of the father against his legal re- 
presentative, at any rate, until the time 
for bringing the legal representative ex- 
pired: These observations were made by 
the Madras High Court while considering 
the question as to whether S. 52 of the 
Transfer of Property Act applied to a 
transfer effected by the son of the defen- 
dant during the period intervening his 
father’s death and he himself being 
brought on record as his heir and legal 
representative. ; 


8. The same legal principle has been 
followed by the Bombay High Court in 


_Krishnaji Pandhari Nath v, Anusaya Bai 


(AIR 1959 Bom 475). The question that 
arose for consideration before the Bom- 
bay High Court was as to whether a 
sale effected by a defendant in a suit 
after its dismissal for non-payment of 
the process fee but before its restoration 
under O. 9 R. 2 Civil P. C. was affected by 
S. 52 of the T. P. Act, Shah, J. as he then 
was, held that “if after the dismissal of 
a suit and before an appeal is presented, 
the ‘lis’ continues so as to prevent the 
defendant from transferring the property 
to the prejudice of the plaintiff, I fail to 
see any reason for holding that between 
the date of the dismissal of the suit under 
O. IX R. 2 of the Civil P. C. and the date 
of its restoration, the ‘lis’ does not conti« 
nue.” 

9. The decisions of this Court in Satya 
Prakash v. Trilok Chand (1975 All WC 
105), Suraj Bhan Verma v. Hari Om 
(1976 All LJ 264) and Balwant Singh Tal- 
war v. Balanand (1976 All LJ 218) are 
concerned with the scope of S. 39 read 
with S. 40 of the Act and all these three 
have applied the same legal princi- 
ple. i 

10. For the reason given, I find no 
force in this revision’ which.is hereby 
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dismissed with cost to the opposite 
party. Interim order dated 1-11-1976 is 
hereby vacated. The record of the case 
will be sent down to the trial court at a 
very early date, 

Revision dismissed. 
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Radhey Shiam, Appellant v. Gur Pra- 
sad Serma and another, Respondents. 
Second Appeal No. 133 of 1971, 

' 25-8-1977.* 

(A) Tort — Private nuisance — Per- 
manert injunction — Noisy locality — 
Substantial addition te the noise intro- 
duced at defendant’s premises by some 
machines etc. (flour mill in the instant 
case) materially affecting physical com- 
forts of the plaintiff — Permanent in- 
junction against defendant can be issued. 
(Specific Relief Act (1963), S. 38). 

> (Para 5) 

(B) Civil P. C. (5 of 1908), S. 100 — 
Second appeal — Finding of fact based 
on evidence not assailable in second 
appeal. 


D/- 


. (Para 5) 

Cases Referred: Chronological Paras 
AIR 1959 Madh Pra 240 4 
(1901) 1 Ch 205 : 70 LJ Ch 148, Att. Gen. 
v. Cole and Sons 4 
JUDGMENT:— Gur Prasad Saxena 
and another filed suit No. 595 of 1964 
against Radhey Shyam and 5 others for 
permanent injunction restraining the de- 
fendant No. 1 from installing and run- 
ning flour mill in the premises occupied 


by the defendant No. 1 on 7-Ashok 
Marg, Lucknow. The plaintiffs alleged 
that a portion of the first floor of the 


‘said premises was occupied by plaintiff 
No: 1 as a tenant, Just below that por- 
tion lay the shop of the defendant No, 1 
on the ground’ floor. The plaintiff No. 2 


occupied a shop adjoining the shop of 
defendant No. 1 on the ground 
floor of the premises. The de- 
fendant .No. 1 operated upon an oil 


expeller machine in his shop for about 
six months and thereafter he planned to 
instal a flour mill therein. It was alleged 
that prior thereto the defendant. No. 1 


*(Against judgment and decree of Om 
. Prakash, Civil J., Lucknow, D/- 5-4- 
1971.) l 
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carried a Kirana business in the shop, 
The installation of flour mill was oppos- 
ed by the owners zf the said building as 
also by the plaintiff No. 1, The plaintiffs 
alleged that they vrould lose their peace 
on account of rattling noise of the flour 
mill and their health would be adversely 
affected if the flour mill was allowed to 
be run. The defendant No, 1 did not 
agree to give up the idea of installing 
the flour mill hence the plaintiffs filed a 
suit on 23rd December, 1964. The suit 
was contested by the defendant No. 1 
pleading inter alia that no nuisance had 
been caused or would be caused because 
of any of his alleged acts and that the 
plaintiffs had no right to sue. The trial 
court, having found that the running of 


the flour mill was not an actionable nui- 


sance and that the oil plant of the defen- 
dant No. 1 was being run ‘without caus- 
ing any nuisance to the plaintiff, : dis- 
missed the suit. Against that decision the 
plaintiffs filed Civil Appeal No. 59 of 
1968. i 

2. Gur Prasad Saxena filed another 
Suit No, 34 of 1966 on 10th January, 1966 
against Radhey Shyam and 5 others for 
permanent injunction restraining the de- 
fendant No. 1 from running or continu- 
ing to run the oil expeller plant in his 
shop. This suit was also based: on the 
ground of private nuisance. It was re- 


‘sisted by the defendant No. 1. The trial 


court having found that the running of 
the oi] expeller. plant by the defendant ` 
No. 1 was not a source of nuisance to 
the plaintiffs and that it would not 


‘weaken the building, dismissed the suit. 


The plaintiff preferred Civil Appeal No. 
58 of 1968 against that decision. Both 
these appeals were heard together and 
decided by a common judgment by the 
learned Civil Judge, Mohanlalganj, Luck- 
now, The appeals were allowed and in- 
junction was issued restraining the de- 
fendant No. 1, his servants, workmen 
and agents from making: and causing to 
be made noise and vibrations from the 
impugned machines lodged in his pre- 
mises on the ground floor of the build- 
ing in question, so as to occasion nui- 
sance, disturbance and annoyance to the 
plaintiff appellanis, as-the ‘occupier of 
the residential portion of the first floor 
of the same building. i 
3. Aggrieved, Radhey Shyam has fils 
ed second appeal Nos..133 and 134 of 
1971. The appeal No. 133 of 1971 -arises 
out of Suit No. 595 of 1964 whereas the 
Appeal No. 134 of 1971 arises out of Suit 
No, 34 of 1966. Since common questions 
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of law and fact are involved in bott 
these appeals, they are being disposed of 
by one judgment. 

4. The appellate court below has, on 
reappraisal of evidence adduced by the 
parties, recorded a finding in the follow- 
ing terms:— 

“Having regard to the locality anc tne 
situation of the property and the class 
of people who inhabited the same, it ap- 
pears to me that the running of the im- 
pugned machines seriously interteres 
with the comfort physically of the pain- 
tiff appellant and the members of the 
family in the occupation of his louse 
according to the ordinary notion preva- 
lent among reasonable men and women” 
The learned counsel for the appe-lant 
submitted that this finding should not be 
accepted and he referred me to the in- 
spection note of Sri G. P. Srivastava, 
Civil Judge, Mohanlalganj, dated 10-9- 
1969. I have gone through that inspec- 
tion note. It was found by the learned 
Civil Judge on his inspection that tiere 
was no residential premises immedictely 
above the flour mill run by Manabir 
Prasad. The shop of the defendant No, 1 
is on the ground floor, In the same ore- 
mises the plaintiff No. 1 resides on the 
first floor and has his professional office 
just above the shop of the defendant 
No. 1. The learned Civil Judge had in- 
spected all the rooms occupied by the 
plaintiff No. 1 and he found that if the 
palm of the hand was placed on tke 
walls vibrations could be noticed because 
of the running of the oil expeller 
machine. He also noticed that there wes 
monotonous and continuous feeling of 
slight tremor or ‘Zoom’ sound becaus2 of 
the running of the oil expeller mackine. 
The observation made’ by the leamed 
Civil Judge were considered by the ap- 
pellate court below while disposing of 
the aforesaid two first appeals. A cm- 
mission was also issued by the irial 
court to make local inspection, His report 
and the site plan prepared by him are 
paper Nos. C-30 and C-31 which indizate 
that the residential portion of the plain- 
tiff is just above the shop wherein the 
impugned machine is installed, The Com- 
missioner had also reported that there 
were two other flour mills on the south- 
ern side of the lane shown in his map 
but they were covered by the tin shed 
and there was no residential por-ion 
over those flour mills. The flour mil. of 
Mahabir Prasad is, however, situated in 
the same premises but there was no re- 
sidential portion over that flour mill as 
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well. On these facts it was contended 
that the plaintiff who is a tenant in the 
premises in question has to put with 
certain amount of noise which is caused 
by the running of the cil machine and 
therefore, no injunction should have been 
issued in the case. The principles relat- 
ing to private nuisance are by now well 
settled. In Dhanna Lal v. Chittar Singh 
(AIR 1959 Madh Pra 249) those princi- 
ples have been succinctly enumerated as 
under:— 

“(1) Constant noise, if abnormal or 
unusual, can be an actionable nuisance 
5 it interferes with one’s physical com- 
orts. 


(2) The test of a nuisance causing per- 
sonal discomfort is the actual local stan- 
dard of comfort, and not an ideal or ab- 
solute standard. l 

(3) Generally, unusual or abnormal 
noise on, defendants’ premises which dis- 
turbs sleep. of the occupants of the 
plaintiffs house during night, or which 
is so loud during day time that due io 
it one cannot hear ordinary conversa- 
tion in the plaintiff's house or which can 
not allow the occupants of the plaintiff's 
house to carry on their ordinary work 
is deemed to be a noise which interferes 
with one’s physical comforts, 

{4) Even in a noisy locality, if there 
is substantial addition to the noise by 
introduction of some machine, instru- 
ment or performance at defendant’s pre- 
mises which materially affects the physi- 
cal comforts of the occupants of the 
plaintiff's house, then also the noise will 
amount to actionable nuisance. 

(5) If the noise amounts to an action- 
able nuisance, the defence that the de- 
fendant is making a reasonable use ‘of 
his own property will be ineffectual, No 
use of one’s property is reasonable if it 
causes substantial discomZort to other 
persons. “If a man creates a nuisance” 
said Kekewish J. in Attorney General v. 
Cole & Sons, (1901) 1 Ck 205 at p. 207. 
“He cannot say that he is acting reason- 
ably. The two things are self-contra- 
dictory.” 

{6) If the defendant is found to be 
carrying on his business so as to cause a 
nuisance to. his neighbours, he is not 
acting reasonably as regards them, and 
may be restrained by injunction, al- 
though he may be conducting his busi- 
ness in a proper manner according to 
rules framed in this behalf either by the 
Municipality or by the Government. The 
latter defence can be effective in a case 
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of public nuisance, but.not in that of a 
private nuisance, 

(7) If an operation on the defendant’s 
premises cannot by any care and skill 
be prevented from causing a private 
nuisance to the neighbours, it cannot be 
undertaken at all, except with the con- 
sent of those injured by it. 

(8) The right to commit a private nui- 
sance can in certain circumstances, be 
acquired either by prescription.or by the 
authority of a statute.” 

5. Applying principle No. (4) set forth 
above, it is manifest that a person can 
claim injunction to stop nuisance if in 
a noisy locality there is substantial addi- 
tion to the noise by introducing of some 
machine, instrument or performance _ at 
defendant’s premises which materially 
affects the physical comforts of the occu- 
pants of the plaintiff’s house. The appel- 
late court below has found as a fact that 
the running of the impugned machines 
would seriously interfere with the phy- 
sical comfort of ‘the plaintiff and the 
members of his family according to the 
ordinary notions prevalent. among rea- 
sonable men and women. This finding 
being based on evidence is not assailable 
in second appeal. The plaintiffs were 
therefore, rightly held to be entitled to 
the injunction claimed by them, There 
is no merit in both the appeals. 

6. “The appeals Nos. 133 of 1971 and 
134 of 1971 are accordingly dismissed 
with costs. 

Appeals dismissed. 
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. interest of other interest holders. 
- All LJ 1116, Approved; AIR 1970 All 389, 


A.LR. 


Tenancy rights are heritable and de- 
volve upon all the heirs of the deceased 
irrespective of the question as to . whe- 
ther some of them are in occupation of the 
demised premises or not. The mere fact 
that some of the heirs are not in actual 
occupation of the leased premises cannot 
operate to put an end to tenancy rights 
to which they have succeeded as a result 
of the demise of their predecéssors-in- 
interest. On the death of a tenant, his 
heirs succeed to his rights not as joint 
tenants but as tenants in common, 

(Paras 10,.11) 

(C) T. P. Act (4 of 1882), Ss. 106, 105 
— Distinction between ‘joint tenant’ and 
‘tenants in common’-— Service of notice 
under S. 106 on one of the tenants in 
common — Effect of. AIR 1970 All 389, 
Overruled, y : 

The basic distinction between ‘joint 
tenant’ and ‘tenants in common’ is that 
in the case of joint tenant there is unity 
of title and possession while in the ease 
of tenants in common though there is 
unity of possession there is no unity of. 
title. Therefore, while a notice served 
under S. 106 of the T. P, Act only on one 
of the joint tenants is effective to termi- 
nate- the tenancy of all the joint tenants 
who have unity of title, no such result 
zollows where a notice is served only on 
one of the tenants in common since there 
is no unity of title as between them in 
contra-distinction to the joint tenants. 
Therefore notice given to one of them 
cannot have the effect of determining the 
1969 


Overruled; AIR 1963 SC’ 468, Explained; 
AIR 1969 'sc 1256, Dist. (Para 11) 
Cases Referred: Chronological Paras 
AIR 1970 All 389:1969 All LJ 1131 7, 


8, 11, 12 
AIR 1969 SC 1256 15 
1969 All LJ 1115 7, 8, 11, 12 
AIR 1963 SC 468 8, 11, 12 


J. D. Pradhan, for Appellant; S, M. 
Chaturvedi, G, P. Bhargava and A. N. 
Bhargava, for Respondents. ` 

YASHKODA NANDAN, J.:— These are 
two connected second appeals arising 
out of the same suit which can be con- 
veniently disposed of by a common judg- 
ment.. Second Appeal No, 1661 of 1970 
has been preferred by the plaintiff in the 
suit while the connected Second Appeal 
No. 1676 of 1970 is at the instance of 
Sheel Chandra Agrawal who figured as 
defendant No. 1 therein. 

2. The suit giving rise to these - ap- 
peals was for ejectment of Sheel Chan- 
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dra Agrawal (impleaded as’ defendant 
No. 1), from certain premises and for 
recovery. of arrears of rent and damages 
for use and occupation pendente lite and 
future, The suit was brought on the al- 
legations that the plaintiff was a tenant 
of an accommodation consisting cf a 
quarter No. 1/3 and three shops in a 
building situate at Rampur. According 
_to him, he had sub-let two of the srops 
in his tenancy to late Sri Chandra Bhan, 
father of four of the defendants and 
husband of the fifth defendant in 1945. 
Subsequently a dispute arose between 
the plaintiff and Sri Chandra Bhan with 
regard to the rent, with the result that 
he was compelled to file Suit No. 457 of 
1959 for ejectment of Sri Chandra Bhan 
and for arrears of rent in respect of 20th 
the shops in his sub-tenancy. The suit 
for ejectment was dismissed. but caim 
for arrears of rent was decreed at the 
rate of Rs. 45 per month which decree 
was confirmed in appeal on the 14th 
December, 1961. 


Subsequently on the 20th Jan. 1962, 
Sri. Chandra Bhan admittedly died and 
-according to the plaintiff his son Sheel 
Chandra Agrawal who alone initially 


was impleaded as defendant took up the 


business of his father and continued to 
remain in possession of both the shops 
as heir of his deceased father on the same 
terms and conditions as his late father. 
It was alleged that Sheel Chandra Azra- 
wal also continued to. pay rent at the 
rate of Rs. 45 per month thereby ac- 
knowledging him as his landlord. The 
rent continued to be paid by Sheel Chan- 
dra Agrawal till Dec., 1962 - whereefter 
he ceased to pay any rent. The plaintiff 
claimed that he served defendant No, I 
with a registered notice dated 7th June, 
1963 demanding rent with>-effect from 
Ist Jan., 1963 but under the letter dated 
20th June, 1963 he declined to pay any 
rent and disclosed that he was making 
payment of rent to the owner of the 
building and thus denied his title as his 
. landlord. According -to the plaint case, 
Sheel Chandra Agrawal thus forfeited his 


right to remain in possession as the. plain- . 


tiffs sub-tenant. The plaint case was -zhat 
consequently the plaintiff. again served 
Sheel Chandra Agrawal with a nctice 
dated 27th March, 1964 demanding ar- 


rears of rent with effect from lst Janu-. 


ary, 1963 and terminating his tenancy. 


It was alleged that in spite of rec2ipt 
of that notice on the 31st . March, 1961 
Sheel ‘Chandra, Agrawal -neither paid the 
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arrears of rent nor vacated the shops and 
instead by his letter dated 27th April, 
1964 renounced his character as a sub- 
tenant and thus forfeited his right to re- 
main in possession. The plaintiff claimed 
that Sheel Chandra Agrawal thus be- 
came liable to ejectment and to pay ar- 
rears of rent and damages from the Ist 
January, 1963. According to the plaintiff, 
defendants Nos, 2 to 4, who had been 
impleaded under orders of the court and 
were the sons, a daughter, and widow oi 
late Sri Chandra Bhan did not continue 
in business after the death of their 
father and so they had no concern with 
the shops or with the present dispute 
inasmuch as they did not inherit any in- 
terest as heirs of Sri Chandra Bhan.- 
The plaintiff asserted that, however, since 
they had been directed to be arrayed as 
defendants by the court, they were im- 
pleaded_as pro forma defendants. It may 
be mentioned here that even after am- 
endment of the plaint, the plaintiff pray- 
ed for no reliefs against defendants Nos. 
2 to 5 by amending the relief clause. 

3. All the defendants resisted the 
plaintiffs claim. Defendant No. 1 Sheel 
Chandra Agrawal put up the defence 
that after the death of Sri Chandra Bhan 
sub-tenancy rights could not devolve on 
him under the law and the same could 
not be created by agreement since by 
the time Sri Chandra Bhan died U. P. 
Act No. III of 1947 had come into force. 
That being so, defendant No. 1 applied 
to the Rent Control and Eviction Officer, 
Rampur, for allotment of the two shops 
in his favour on the 25th June, 1962, The 
proceedings were contested by the plain- 
tiff who prayed that both the shops be 
allotted to him instead. The Rent Con- 
trol and Eviction Officer, however, allot- 
ted the two shops in favour of defendant 
No, 1 with effect from 20th Jan., 1962 
under his order dated 28th Jan., 1963. [n 
view of the order of allotment in his 
favour, defendant No. 1 started paying 
rent directly to the owner Sri Ram Pra- 
kash since Feb., 1963, Defendant No. 1 
pleaded that mere payment of rent for 
sometime to the plaintiff neither created 
fresh contract of tenancy nor estopped 
him from controverting the title and 
status of the plaintiff. 

According to -defendant No. 1, what- 
ever amount was paid to the plaintif — 
was mere compensation, licence fee or 
licence money for use and occupation of 
the premises in suit and no jural relation- 
ship was created between them. It was 
further pleaded that in..any case if 
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there was any sub-lease if was. renounc- 
ed, undone, abandoned and extinguished 
on the 26th June, 1962 when he applied 
for allotment of the premises and the 
matter was contested by the plaintiff. 
The order of allotment had’ subsequently 
been set. aside by the State Government 
under S. 7-F of U. P. Act No. III of 
1947 but the defendant pleaded that the 
order of the State Government dated 
28th Jan., 1963 was without jurisdiction, 
nuli and void and not binding on him. 
Notice of demand and ejectment was 
also said to be defective and invalid. 
The earlier notice dated 7th June, 1963 
was said to have been waived by the 
subsequent notice. According to the stand 
taken by defendant No. 1, the plaintiff, 
therefore, had no.cause of action and the 
- suit was liable to be dismissed with spe- 
cial costs. 


4. The remaining defendants by a 
separate written statement pleaded that 
after the death of Sri Chandra Bhan all 
his heirs became tenants and since thé 
tenancy of other tenants was not termi- 
nated, the suit was not maintainable. De- 
fendants Nos. 2 to 5 further pleaded that 
in any event defendant No. 1 became the 
tenant of the premises under the ordet 
_of allotment issued by the Rent Control 
and Eviction Officer and the suit for 
ejectment was, therefore, not maintain- 
able. 7 


“ 5. Replication was filed by the plain- 
tiff reiterating that after the death oi 
Sri Chandra Bhan defendant No. 1 be- 
came sub-tenant by operation of law, 
There was no occasion for allotment of 
the premises inasmuch as the same had 
not fallen vacant. Moreover, the allot- 
ment order was subsequently ‘cancelled 
by the State Government and so ‘defen- 
dant No. 1 could not take advantage otf 
the allotment in his favour. The plain- 
tiff reasserted his right as tenant-in-chief 
and to institute the suit for ejectment and 
arrears of rent and damages. 


6. On the pleadings of the parties, the 
learned Munsif framed a number ot 
fssues and held that in view of the state- 
ment of the plaintiff before him, Sri 
Chandra Bhan was a tenant-at-will and 
as such his sub-tenancy rights, could not 
devolve on the heirs of Sri Chandra 
Bhan after his death. He further held 
that Sri Chandra Bhan having died in 
January 1962 when U. P. Act No. III of 
1947 was in force, a fresh contract of 
sub-tenancy could not be created with- 
out the permission of the landlord and 
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the District Magiscrate, with the result 
that defendant No. 1 could not be deem- 
ed to be a sub-tenant. Principle of hold- 
ing over was also not applicable to the 
case according to the finding of the trial 
court as the tenancy of Sri Chandra 
Bhan extinguished on his death. It was 
further held that since defendant No. 1 
was not a tenant of the plaintiff, the 
latter could not claim ejectment and 
arrears of rent even though the order of 
the State Government cancelling allot- 
ment in his favcur might be held to be 
valid and binding on him. In view of the 
findings recorded, the trial court dismiss- 
ed the suit with costs to defendant No. 1. 

7. The plaintif appealed against the 
decree of the trial court. The lower ap- 
pellate court held that Sri Chandra 
Bhan was the sub-tenant of the plaintiff 
till his death as claimed. by the plaintiff 
but it did not agree with the finding re- 
corded by the trial court that he was or 
could be a tenant-at-will of the plaintiff 
either in fact or in law, It was held that 
Sri Chandra Bhan did not become statu- 
tory tenant as claimed in defence and 
continued to be a sub-tenant of the plain- 
tiff. The court below held that since Sri 
Chandra Bhan dieé as a sub-tenant of the 
plaintiff, his tenancy rights being herit- 
able all the defendants, and not defen- 
dant No, 1 alone, 2ecame sub-tenants of 
the plaintiff with effect from 20th Janu- 
ary, 1962. 

It was held that though the defen- 
dants, other than defendant No. 1, did 
not participate in the business carried on 
by defendant No, 1 in the shops in ques- 
tion and defendant No. 1 was alone in 
occupation thereof, the rights which thé 
other defendants inherited from their 
father could not extinguish on that ac- 
count in the absence of any evidence 
to indicate that defendants Nos. 2 to 5 
have surrendered or renounced their 
rights of tenancy. (In the view of the 
learned Civil and Sessions Judge, all the 
defendants inherited the tenancy of the 
deceased Sri Chandra Bhan and thus þe- 
came sub-tenants of the plaintiffs), The 
order of allotment passed under U. P, 
Act No. III of 1947 by the Rent Control 
and Eviction Officar having been set 
aside by the State Government under 
S. 7-F thereof, it was held that it con- 
ferred no rights on defendant No. 1 and 
eonsequently all the defendants continu- 
ed to be the sud-tenants of the plaintiff 
by inheritance. (The court below con- 
eluded that the plaintiff could not sue 
for ejectment or arrears of rent), 
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Notice for ejectment having been s®rv- 
ed on defendant No. 1 alone, it was held 
that since al. the defendants were joint 
tenants it was ineffective and did not 
result in termination of the tenency 
rights of defendants Nos, 2 to 5. The 
court below noticed that there was a 
cleavage of opinion on that score in two 
single Judge decisions of this Court re- 
ported in Smt. Shafiqa v, Maqsood Ah- 
mad Khan (1969 All LJ 1116) and Smt. 
Vishnawati v. Bhagwat Vithu Chowdary, 
1969 All LJ 1131: (AIR 1970 All 389) 
and considered that he was bound to fol- 


. low the decision later in point of tme. 


The learned Judge consequently chose 
to rely on the (learned single Judge) 
decision of this Court in Smt. Shafiqa v. 
Maqsood Ahmad Khan (supra) and held 
that the notice under S. 106 of the Trans- 
fer of Property Act was invalid having 
been served only on one of the jint 
tenants, In the result, the claim for 
ejectment of the defendants was dismiss- 
ed, In the view of the court below since 
the tenancy subsisted the plaintiff was 
entitled to arrears of rent with effect 
from ist Jamuaary. 1963. A decree for re- 
covery of arrears of rent against the 
defendants to the extent of Rs. 3,870 was 
rendered upto February 1970. 


8. The defendant has filed Second 
Appeal No. 1676 of 1970 not against the 
decree but against the finding recorded 
by the lower appellate court that Seel 
Chandra Agrawal was a sub-tenant of 
Budh Sen. The plaintiff has filed Second 
Appeal No. 1661 of 1970 against the de- 
cree of the lower appellate court in as 
far as his claim for ejectment of def2n- 
dant No. 1 had been dismissed, When the 
second appeals came up for hearing be- 
fore a learnec single Judge of this Comrt, 
he noticed that there was a conflict of 


‘opinions by single Judges of this Court 


in Smt. Shafiqa v. Maqsood Ahmad Khan 
i969 All LJ 1116 and Smt, Vishnavwati 
v. Bhagwat Vithu Chowdhry (AIR 1370 
All 389) (supra) on the interpretation of 
the Supreme Court decision in Kenji 
Manji v. Trustees of the Port of Bam- 
bay (AIR 1963 SC 468). He consequently 
referred the appeals to a larger Bench. 
This is how these second appeals happen 
to be before us. 


9. As far as Second Appeal No, 1876 
of 1970 preferred by defendant Sheel 
Chandra Agrawal is concerned, a preli- 
minary objection was raised that hē 
appeal was not maintainable because it 
had been prezerred not against the de- 
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eree of the court below but only against 
the finding recorded by it that Sheel 
Chandra Agrawal was sub-tenant of the 
plaintiff Budh Sen. The preliminary ob- 
jection has force and must be accepted 
The Civil P. C. does not contemplate an 
appeal against a mere finding in the ab- 
sence of any challenge to the decree it- 


self. Second Appeal No. 1676 of 1970 
must consequently fail. 
10. In Second Appeal No. 1661 of 


1970, it was urged by counsel for the 
plaintiff-appellant that on the death of 
Sri Chandra Bhan only such of his heirs 
as accepted the plaintiff as their land- 
lord and continued to pay rent and 
occupy the premises in dispute became 
sub-tenants and the remaining heirs who 
neither paid rent nor remained in occu- 
pation of the premises nor accepted the 
plaintiff as their landlord did not be- 
come sub-tenants, It was thus urged that 
termination of tenancy of defendant No. 1 
alone who had been found’ to be the 
sole occupant of the premises in dis- 
pute was valid and entitled the plaintiff 
to sue for his ejectment. The contention 
is unsound and must be rejected. No 
authority was cited by the counsel for 
the plaintiff in support of his contention. 


It is well-settled that tenancy rights 
are heritable and devolve upon all the 
heirs of the deceased irrespective of the 
question as to whether some of them are 
in occupation of the demised premises or 
not. The mere fact that some of the heirs 
are not in actual occupation of the leas- 
ed premises cannot operate to put an end 
to tenancy rights to which they have 
succeeded as a result of the demise of 
their predecessor-in-interest. In the in- 
stant case, there is a clear finding re- 
corded by the court below that there 





was nothing on record to indicate that 
defendants Nos. 2 to 5 had at any stage 
surrendered their tenancy rights, Thus 


the mere fact that defendants Nos. 2 ta 
5 had no interest or took no part in the 
business of their father carried on oy 
Sheel Chandra Agrawal, defendant No. 1, 
(the suit premises) could not operate to 
put an end to the tenancy rights suc- 
ceeded to by defendants Nos. 2 to 5 as 
the heirs of the erstwhile sub-tenant 
who had died. 


11. We shall now consider the basic 
question as to whether the notice under 
S. 106 of the Transfer of Property Act 
which was served on Sheel Chandra 
Agrawal alone and purported to termi- 
nate his tenancy could be relied upon as 
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against the other heirs of the deceased 
sub-tenant. On this question, as noticed 
by the learned single Judge who has re~ 
ferred these second appeals to a larger 
Bench, there does appear to be diverg- 
ence of opinion between H. N, Seth, J. 
who decided Smt, Shafiqa v. Maqsood 


Ahmad Khan (1969 All LJ 1116) and 
Gursaran Lal, J. who rendered judg- 
mént in Smt. Vishnawati v. Bhagwat 


Vithu Chowdhry (AIR 1970 All 389) (su- 
- pra). Both the decisions primarily aré 
based on conflicting interpretation of 
the Supreme Court decision 
. Manji v. Trustees of the Port of Bombay 
(AIR 1963 SC 468) (supra). In our judg- 
ment, the interpretation of the Supreme 
Court decision by H, N. Seth, J. is pre- 
ferable to that of Gursaran Lal, J, Tt 
has rot been disputed, and rightly so, 
that on the death of a tenant, his heirs 
succeed to his rights not as joint tenants 
but as tenants in common. Mulla in his 
Transfer of Property Act, Sixth Edition 
at page 222’ clearly brings out the 
tinction between ‘joint tenants’ and 
‘tenants in common’ in the following 
words:— 


“A joint tenancy connotes unity of 
title, possession interest and commence- 
ment of.title; in a tenancy in common, 
_ there-may be unity of possession and 
commencement of title, but zhe other 
_two Zeatures would be absent.” 

Similarly at page 639 of the Fifth Edi- 
` tion occurs a passage which runs as 
follows:— . 

“Leases may be granted to eny person 
who .is competent to contract at the date 
of execution. A lease may be granted to 
several persons who may take as ten- 
ants in common or as joint tenants. in 
the case of joint tenants the interest of 
each person passes upon death to the 
survivors. In the case of tenants in com- 
mon the interest of a deceased lessee 
passes at his death to his representa- 
_ tives.” 

The basic distinction thus between ‘joint 

tenant’ and ‘tenants in common’ is that 

in the case of joint tenant there is unity 
of title and possession while in the case 
‘Jof tenants in common though there is 
unity of possession there is no unity of 
title. The view, therefore, appears to b® 
reasonable that while a notice served 
under S. 106 of the T, P, Act only on 
one of the joint tenants is effective to 
terminate the tenancy of all the joint 
tenants who have unity of title, no such 
resut follows where a notice is served 
only on one of the tenants in common 
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ity of title as be- 
tween them in-€ontra-distinction to` the 
joint tenants. H.. N. Seth, J. in Smt 
Shafiqa v. Maqsood Ahmed Khan (supra) 
has, in our opinicn, rightly observed 
that, 


“It is obvious, that the principle on 
which, notice giver. to one of the joint 
tenants may be considered to be notice 
to the entire body of joint tenants, can- 
not apply to a case of co-tenants. Co- 
tenants have no unity of title, Each one 
of the co-tenants is the- owner of speci- 
fic interest in the property and, ‘there- 
fore notice given to one of them cannot 
have the effect of determining the inte- 
rest of other interest holder.” 


12. The facts of the case in Kanji 
Manji v. Trustees of the Port of Bombay 
(AIR 1963 SC 468: (supra), which was - 
the subject-matter in both the decisions 
in’ Smt. Shafiqa v. Maqsood Ahmad 
Khan, 1969 All LJ 1116 and Smt. Vishna- 
wati v. Bhagwat Vithu Chowdhry (AIR 
1970 All 389), were that Mureshwar. 
Narain Dhobri and Dinshaw Rustami. 
Ogra assigned their lease rights in the 
premises in question to Roopji Jai’ Raj 
and Kanji Manji The deed of assign-. . 
ment specifically provided that the ten-. 





-ants took the prernises as joint tenants. 


This deed of assignment was approved 
and accepted by the Trustees of the 
In consequence of the 
deed of assignment Roopji Jai Raj and 
Kanji Manji became joint tenants, The 
Trustees of the Board of Port of Bombay 
served a notice on Roopji Jai Raj and 
Kanji Manji requiring them to vacate 
the premises and deliver vacant and 
peaceful possession. of the land on the 
29th February, 1955. Since the notice was - 
not complied with, a suit for ejectment 
was filed. Since Rocpji Jai Raj died, the 
plaint was amended by striking out his 
name. 


Kanji Manji as the sole defendant of 
the suit set up the plea mainly that the 
notice under S. 106 of the Transfer of 
Property Act was invalid inasmuch as 
it has been served on one of the lessees 


and not on the heirs and legal represen~ 


tatives of Roopji Jai Raj. He further con- ` 
tended that the suit was bad for non- 
joinder of the heirs and legal represen- 
tatives of Roopji Jai Raj who were ne- 
cessary parties. Both the pleas were re- 


` jected by the Supreme Court which held 


that as Roopji Jai Raj and Kanji Manji 
were joint tenants, notice to one of the 
tenants was sufficient and the suit for 


“4 
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the same reason wasali good. There` 
was no occasion for the Supreme Court 
to consider in the above mentioned deci- 
sion as to what would have been the 
consequence and the effect of the rotice 
if Roopji Jai Raj and Kanji Manji had 
been tenants in common instead o= b2- 
ing joint tenants. Since Roopji Jai Raj 


-and Kanji Manji were joint tenants on 


the. death of Roopji Jai Raj his rghts 
such as they were devolved not on the 
heirs and legal representatives of Roopji 
Jai Raj but on the surviving joint tenant 
Kanji Manji who undisputably had seen 
served with a notice. 


It was under these circumstances that 
the Supreme Court repelled the plee 
that the suit was bad for non-joinder of 
the heirs and legal representatives of 
Roopji Jai Raj, We are unable to see 
how the decision of the Supreme Court 
in Kanji Manji v. Trustees of the Port 
‘of Bombay can be pressed in aid in sup- 
port of the contention that a notice un- 


. Ger S. 106 of the Transfer of Property . 
„Act served only on one of the co-ten- 


ants can operate to terminate the ten- 
ancy. of other co-tenants whose statws as 


“tenants remains unaffected by the notice 


served only on one of the tenants. As 
already observed, there exists no mnity 
of title between the co-tenants and -t is 
thus not unreasonable to hold that the 
title of co-tenants other than the one 
served remeins untouched by suca a 
notice. The process of reasoning by 
which Gursaran Lal, J. stretched the 
decision in Kanji Manji v. Trustees ‘of 


athe Port of Bombay (supra) to app to 


a case of co-tenants does 
to us. . 

13. In our judgment, the view t=ken 
by the court below is legally correct and 
calls for no interference. 

14, It may be mentioned here that 
decisions dealing with the situation 
where a notice has been served only on 
one of the co-tenants though seking 
ejectment of the remaining co-terants 
also have no application to the facts of 
the instant case. In the present case as 
already noticed though defendants Nzs. 2 
to 5 were impleaded in consequence of 
the order of the court, the plaintiff 
never amended his plaint seeking -neir 
ejectment, and sought ejectment of de- 
fendant No. 1 alone. 


15. Relying on the decision of the 
Supreme Court in Beohar Rajendra &nha 
v. State of Madhya Pradesh (AIR 1969 
SC 1256) it was contended that Sheel 


not appeal 
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Chandra Agrawal was the karta of the 
joint - family of which cefendant Nos. 2 
to 5 were members and denial of title 
by him of the plaintiff operated to ex- | 
tinguish the tenancy rights of all the 
defendants and notice to defendant No. 1 
sufficed, The decision relied upon has, 
in our opinion, no relevance to the facts 
of the instant case, In that decision the 
Supreme Court was concerned with the 
notice under S. 80 of the Civil P. C. and 
the object and scope of zhe notice under 
S. 80 and one under S. 106 of the T. P. 
Act are very different. It will further be 
noticed that the notice under S 80 of 
the Civil P, C. though served by the 
Karta of the family did state that the 
cause of action arose in favour of the 
joint family, on the other hand the plain- 
tiff specifically . omitted to seek any 
relief for ejectment against defendants’ 
Nos. 2 to 5 and clearly asserted that they 
succeeded to no tenancy rights on the 
demise of Sri Chandra Bhan. 

16. For the reasons given, we dis- 
miss both the appeals. Parties shall bear 
their own costs in either of them. Inte- 
rim orders, if any, in any of the two 
appeals or both of them, are hereby 
vacated. 


- Appeals dismissed. 





AIR 1978 ALLAHABAD 93 
(LUCKNOW BENCH) 

T. S. MISRA AND M, A. ANSARI, JJ. 

-Committee .of Management, Colvin ; 
Taluqders’ College and others, Appel- 
lants v. Chandra Mohan Asthana and 
others, Respondents. 
ve Appeal No. 21 of 1976, D/- 19-7- 

(A) Constitution of India, Art. 226 — 
Against whom writs can issue — Writs 
of quo warranto and mandamus — U. P. 
Intermediate Education Act (2 of 1921), 
S, 16-A — Committee of Management 
of an aided educational institution — 
Constituted in accordance with constitu- 
tion of a society — Net a Statutory 
Body — Nevertheless a writ petition of 
quo warranto and mandamus can be fil- 
ed against it for enforcement or per- 
formance of any legal obligation or duties 
imposed on such Committee by the sta- 
tute. ATR 1977 All 539 (FB), Foll. 

(Paras 9, 10) 


*(Against judgment of D. N. Jha, J, in 
W. -P, No. 533 of 1970, D/- 20-4-1976.) 


1U/1U/D259/77/AGT/VBB 








94 All. [Prs. 1-2] 


(B) U. P. Intermediate Education Act 
(2 of 1921), S. 16-A — Non-compliance 
with the provision — Effect. 


Scheme of Administration not got ap- 
proved by the Institution — Existing 
Committee of Management of the Insti- 
tution does not stand supplanted thereby 
~The education authorities only modify 
the same so as to regulate and con- 
trol it — Where such a Committee is 
formulated for the first time after Sec- 
tion 16-A came into force, the Act only 
requires the same to be in ccnformity 
with the provisions of the Act and ‘the 
Reguletions thereunder and nothing more 
— Existing Committee of Management 
cannot be said to be illegally constituted. 
AIR 1377 All 539 (FB), Foll. 

(Paras 12, 13, 15, 16) 

(C) U. P, Intermediate Education Act 
(2 of 1921), S. 16-D — Scheme of Ad- 
ministration not submitted within pre- 
scribed time — Effect. 


Director of Education can take action 
in accordance with sub-sec. (3) there- 
on — Person not aggrieved by the ac- 
tion of the Institution cannot seek a writ 
for taking suitakle action. (Para 14) 

(D) Constitution of India, Art, 226 — 
Mandamus — Person seeking the writ 
must have a judiciaHy enforceable as 
weli as a legally protected right — (U. P. 
'  Yntermediate Education Act (2 of 1921): 
-< S. 16-D). 


Held on facts that it is incumbent on 
the, institution, which is governed 
by the provisions of the U. P. Intermedi- 
_ate Education Act, to submit a scheme 
of Administration in accordance with the 
provisions of the Act. failure to comply 
with that provision entitles the Direc- 
tor of Education and the State Govern- 
ment to take suitable action under Sec- 
tion 16-D of the Act. Any person having 
a judicially enforceable right as well 
legally protected right, may, if there is 
inaction on the part of the ` said autho- 
rities in the matter, approach them for 
justice. It is only when justice demand- 
ed is refused by the authority concern- 
ed that a petition under Art, 226 of the 
Constitution can be moved in the High 
Court for a writ of mandamus. 


; (Para 14) 
Cases Referred: Chronological Paras 
AIR 1977 All 539 (FB) 10, 11, 18 


ATR 1976 SC 888: 1976 Lab IC 576 g 
1971 All LJ 983 16 


L. P, Shukla, for Appellants; J. B. 
Srivastava, for Respondents, 
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T. S. MISRA, J.— This appeal is di~ 
rected against the decision rendered by 
a learned single Judge in a writ petition 
filed by the respondent No, 1 against the 
appellants and the respondents Nos, 2 to 
5. The respondent No. 1 had claimed for 
tke issue of a writ in the nature of quo 
warranto. commanding the appellants 
and the respondent No, 5 to show as to 
by what authority they were holding 
their respective offices and that they may 
be ousted from their respective offices, 
Tae respondent Nc. 1 had also asked for 
the issue of a writ in the nature of map- 
damus commanding the present respon- 
dents Nos. 2, 3 and 4 to take action for 
enforcement of tha provisions of the 
U. P. Intermediate Education Act (here- 
fnafter called the Act) according to law 
and to quash all acts and actions of the 
present appellant No. 1 as ineffective, 
illegal and void. The learned single Judge 
has by his impugned order issued. the: 
writ in the nature of quo warranto and 


_has ousted the appellants Nos. 2 to 18 as 


well as the respondent No. 5 from -the 
Committee of Management, The learned 
single Judge has, however, refused to 
issue the writ in the nature of manda- 
mus as prayed by the respondent No. 1, 

2. The facts leading to the writ peti< 
tion lie within a narrow compass. The 
respondent No, 1 was employed as a tea~ 
cher in the Colvin Taluqdars’ College, 
Lucknow which acmittedly is a recognis< 
ed and aided educational institution im- 
parting education for the High School 
and Intermediate Examinations of the 
U. P. Board of High School and Inter- 
mediate Education. Sri H. L. Dutt 
the appellant No. 2 was at the rele- 
vant time serving as Principal of the said 
College, The petitioner was appointed as 
a woodcraft teacher. His services were, 
however, terminatad in July,. 1969. The 
petitioner maintained that as the ‘said 
institution was governed by the provi- 
sions of the Act, it was incumbent that 
it should have a scneme of administra- 
tion as required by S. 15-A of the Act. 
The institution should have been manag- 
ed by a Committee of management con- 
stituted in accordance with the provi- 
sions ‘of the Act. The institution has, 
however, not got any scheme of admin- 
istration approved by the competent 
authority and continues to be run in dis- 
regard and violation of the Act and the 
Educational Code. The existing Manag- 
ing Committee was illegally constituted 
inasmuch as it did not include two tea~ 
chers’ representatives as required by, 


+ 
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law. The Management Committee has 
the Principal as its official Secretary and 
not as an ex-officio member, The peti- 
tioner further maintained that the ma- 
nagement did not hold proper and fair 
selection for the post of the Principal and 
the appointment of Sri H. L, Dutt to 
the said post was illegal and void, that 
the existing Managing Committee as 
constituted did not intend to abide by 
the provisions of the Act unless tiose 
provisions were specifically enforced and 
that the Education Department was, 
therefore, bound to follow and enforce 
those provisions. 

3. The petition was resisted by the 
present appellants. It was contended, 
inter alia, by the appellants in the 
counter-affidavit filed by them that the 
Colvin School Society was duly register- 
ed under the Societies Registration Act 
No. XXI of 1860. A copy of the Memo- 
randum and Rules and Régulations of 
the said Society is annexed as An- 
nexure ‘F’ to the counter-affidavit of 
Sri Dutt dated 22-9-1970. The manage- 
ment of the Society is entrusted ta a 
governing body which was at the iele- 
vant time constituted of 18 persons 
mentioned in para. 6 of the writ petition 
as amended, Two teachers of the Lack- 
now University are the members of the 
Managing Committee though of course 
no teacher of the College is a memeber 
of that Committee. This Managing Com- 
mittee manages the affairs of the said 
College. It was asserted that the ol- 
lege has been functioning since 1892 on 
public school lines and has always been 
treated as a special type of institution. 
This College was admitted as a full məm- 
ber of Indian Public School Conference 
from January 1965. It imparts ednca- 
tion through English and Hindi medium. 
It is further asserted in the counter- 
affidavit that a Scheme of Administra- 
tion had been submitted by the Manage- 
ment which has not yet been finaEsed 
by the Education Department. Modica- 
tion of certain clauses of the scheme of 
Administration had been sought for. It 
was maintained that the appointmen- of 
Sri H. L. Dutt as Principal was perfect- 
ly legal. However, it was asserted shat 
the membership of the management 
Committee and the office of Principa: on 
the College were not public offices 
amenable to a writ of quo warranto. In 
the counter-affidavit filed on behalf of 
the opposite parties Nos. 3, 4 and 5 it 
was stated that due to disobedience of 
the departmental orders and not follow- 
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ing the provisions of the Act by the 
Colvin Taluqdars’ College recommenda- 
tions had been made to the State Gov- 
ernment to remove the name of the Col- 
lege from the list of aided institutions 
and not to sanction any recurring or 
non-recurring grants te the College. 
This matter is under consideration of 
the State Government. In his rejoinder 
affidavit the present respondent No. 1 
stated that the College was functioning 
without a scheme of administration for 
the last 15 years or so. Hence the 
Managing Committee was functioning in 
contravention of S, 16-A of the Act and, 
therefore, it was illegally constituted. 


4. In short, the grouse of the respon- 
dent No. 1 was that the Managing Com- 
mittee managing the affairs of the said 
College was an illegally constituted body 
and the members of the Managing Com- 
mittee were illegally exercising jurisdic- 
tion relating to appointment and dismis- 
sal of teachers. It was acting not in 
conformity with the »vrovisions of the 
Act and the present appellants as well 
as the respondent No. 5 were usurpers 
of the office of Managing Committee as 
contemplated under the provisions of 
the Act which was a statutory- body. 
The other grievance was that the said 
illegal body of the Managing Commit- 
tee had illegally appointed Sri H. L. 
Dutt as Principal of the College who did 
not possess the essential qualifications 
prescribed under the Act and Regula- 
tions framed thereunder. The third 
grievance was that the Managing Com- 
mittee which consisted of high dignitaries 
wielded influence on the Education De- 
partment and thus violated the provi- 
sions of the Act. Hence it was neces- 
sary to issue a writ in the nature of 
mandamus commanding the Director of 
Education and the Board of High School 
and [Intermediate Education to take 
necessary steps in accordance with the 
provisions of the act to compel the Col- 
lege authorities to discharge the obliga- 
tions contemplated by the Act and the 
Regulations framed thereunder, 


5. The learned single Judge accept- 
ed the contention of the respondent 
No. 1 that the said institution is not a 
public school nor is it run by a local 
body. The Managing Committee which 
came into existence by virtue of memo- 
randum of association is not created by 
scheme of administration as stipulated 
by the Amendment Act 1958. The learn- 
ed single Judge held that an extremely 


86 All. 


defiant attitude has been adopted and 
followed by the institution in not sub- 
mitting a scheme of administration and 
that the Managing Committee which has 


` not been a creation of a statute as is 


© contemplated by the Amendment Act 


cannot be allowed to usurp the function 
of a Committee of Management to be 
constituted under the Scheme of Ad- 
ministration. The learned Single Judge 
further’ held :— 


Mestr ae That a recognised institution . 


ean only be managed. by a committee of 
management which is to come into exist- 
ence by submission of a scheme of ad- 
ministration to be approved by the 
Director of Education. The Committee 
of Management contemplated under the 
Amendment Act, 1958 is thus a creation 
of statute, It is only this Committee of 
Management created by a statute pro- 


-yided under the Amendment Act which 


zan manage the affairs of an institution. 
That ‘being so, the present Managing 
Committee is nothing but usurper of the 
statutory body. The present Managing 
Committee, therefore, legitimately can- 


_ not be allowed to usurp the function of 


e 


she. statutory body and accordingly each 
mme of the members who are at the 
moment functioning on the Managing 
Tommittee is causing interference in the 
administration, no matter how high a so- 


- _.2al status they might be enjoying: All 
-these persons 


even though might be 
managing. the affairs of the institution 


-smoothly and there may not be any mal- 
body, in- 


administration yet ‘an illegal. 
my opinion, cannot be allowed-to con- 


tinue and usurp the functions and res- 
ponsibilities of statutory body.” 


6. It was also held by the learned 
single Judge that the office of the Prin- 
ripal is both a public and statutory office 
and that as the appointment of Sri Dutt 
suffered from legal infirmity, and it was 
illegal. In these circumstances the 
learned single Judge issued the writ of 
quo warranto as prayed. He, however, 


found that the petitioner had no legal 


subsisting right for maintaining the’ peti- 
tion for a writ of mandamus. Hence he 
declined to issue that writ. 


7. For the appellants it was urged 
chat the learned single Judge fell in 
2rror in holding „that the existing 
Managing Committee or the Manag- 
ng Committee as envisaged under the 


Act is a statutory body. The submission . 


was that the Managing Committee is not 
a statutory body and is not and cannot 


x 
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be said to be a public office in respect 
of which a writ of quo warranto could 
issue. In this connection it was further 
urged that the non-compliance with the 
provisions regarding the scheme of ad- 
ministration is a matter to be decided 
by the State Government and there was 
no charge of any mis-management on 
the part of the Principal or the Manag- 
ing Committee nor the management, of 
the institution had failed in performance 
of its duties. Hence the learned single 
Judge had not been justified in holding 
the Committee of Management to be 
an illegal body or the office of the Prin- 
cipal to have been filled up illegally. 

8. The principal questions for deter- 
mination in this appeal, therefore, are 
these: 

- 1, (a) Whether a Committee of Manage- 
ment constituted in accordance with the 
Memorandum of Association and the Re- 
gulations of’ a Society registered -under 
the Societies Registration Act is a statu- 
tory body ? 

(b) Whether a Committee of Manage- 
ment constituted in terms of S. 16-A of 


the U. P, Intermediate Education Act .. 


and in accordance with the Scheme of 
Administration is a statutory body? 

2, Whether a Committee of Manage- 
ment of an institution governed by the 
said Act existing from before the en- 
forcement of the provisions of Ss. 16-A 
to 16-D of the said Act and constituted 
in accordance with the provisions of the . 
Memorandum of Association shall cease 
to function or shall become incompetent 
to administer, govern and control all the 
affairs of the institution on the enforce- 
ment of the provisions of the said Sec- 
tions 16-A to 16-D? 

3, What is the consequence of not sub- 
mitting a Scheme of Administration as 
required by S. 16-A of the said Act? 


9. A Committee of Management of a 
Society, constituted in accordance with 
the memorandum of Association and the 
Rules of the Society is not a statutory 
body. A Society registereqd under . the 
Societies’ Registration Act is itself not a 
statutory body inasmuch as it is not a 
body created by or under a statute. It 


is only that body which is created by or- - 


under a statute, is a statutory body: 
(See Vaish Degree College v. Lakshmi 
Narain, AIR 1976 SC 888 : (1976 Lab IC 
576). The Colvin Taluqdars’ School So- 
ciety, which was registered under the 
Societies Registration Act, was not creat- 
ed by or under any statute. It is, there- 
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fore, not a statutory body. The Macag- 
ing Committee of the instant institc-ion 
constituted in accordance with 
Memorandum of Association and the 
Rules of the Colvin Taluqdars’ Schools 
Society is also for the same reason mt a 
statutory body. 


10. The question whether the Com- 
mittee of Management of an Imer- 
mediate College is a statutory body aow 
stands concluded by a decision of a Full 
Bench of this Court in Aley Ahmad Abdi 
v. District Inspector of Schools, Allaha- 
bad decided on 15-10-1976 (Civil Misc. 
Writ No. 9410 of 1975) : (AIR 1977 All 
539) (FB), wherein it has béen held shat 
the Committee of Management of an 
Intermediate College is not a statu->ry 
body; nevertheless, a writ petition sled 
against it is maintainable if such ~rit 
petition is for enforcement of perform- 
ance of any legal obligations or ditties 
imposed on such Committee by a statute. 

11. The clue to the answer to the se- 
cond question mentioned above may =iso 
be found in Aley Ahmad Abdi'’s case 
(AIR 1977 All 539) (FB) (supra). Ater 
examining the scope and scheme of zhe 
provisions of Ss, 16-A and 16-G of che 
Act, the Full Bench observed :— 

“We find it difficult to accept the con- 
tention of Sri Gupta that a Commitee 
of Management of a recognised In-2r- 
mediate College constituted under a 
scheme of Administration, is entirely a 
_new body different from the Commictee 
of Management which such College 
might have had before S. 16-A of he 
Act came into force. What the Scheme 
of Administration framed under S. 12-A 
does is to modify the constitution of sach 
Committee and to regulate and con-rol 
it rather than to supplant it or to 
substitute it by altogether a new Cem- 
mittee of Management. Even if sich 
Committee is constituted for the ‘frst 
time after S. 16-A came into force, zhe 
constitution and functions of suck a 
Committee are merely required to be in 
conformity with the provisions of <he 
Act and the Regulations thereunéer. 
There is no reason why such commi=ee 
should not continue to exist even if S2c- 
tion 15-A should be repealed; such cam- 
mittee will merely cease to be gover-ed 
by the provisions of that section and 
the Regulations made thereunder.” 

12. The Act does nowhere say fhat 
on the enforcement of the provisions of 
Ss. 16-A to 16-G the existing Commitee 
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of Management of an institution, which 
is governed by the Act, shall cease to 
function or shall become incompetent toj. 
administer and control the affairs of the 
institution. Rather it is otherwise, Under 
S. 16-B the institution has to submit a 
Scheme of Administration within six 
months of the enforcement of the Inter- 
mediate Education (Amendment) Act, 
1958 and on sufficient cause being shown 
by the institution this period can be 
further extended by the Director of 
Education. If a Scheme of Administra- 
tion submitted within the veriod allow- 
ed is found deficient, the Director may 
get the defects removed. A right to 
make representation is given to the in- 
stitution vide sub-s, (5) of S. 16-A of 
the Act. Obviously, it takes some time 
before the Scheme of Administration is 
finally approved. . Again, if a Scheme of 
Administration is not submitted within 
the time allowed, the Director may take 


‘ action in accordance with the provisions 


of S, 16-D (3) and the State Government 
may take action under sub-s. (4) of Sec- 
tion 16-D of the Act against the institu- 
tion and appoint an Authorised Control- 
ler to manage and Control the Affairs of 
the Institution for the time being. The 
institution may even then submit a 
Scheme of Administration and get it ap- 
proved. But so long as action under 
S. 16-D (4) is not taken by the State Gov- 
ernment and an Authorised Controller isj ` 
not appointed, there shall be no vacuum 
and the existing Committee of Manage-| 
ment shall continue to manage and con- 
trol the institution. Even when the 
Scheme of Administration is approved, 
the existing Committee of Management 
shall not be supplanted or substituted. 
It would be merely modified. The exist- 
ing Committee of Management does not, 
therefore, cease to function nor does it 
become incompetent to manage and con- 
trol the institution on the enforcement 
of Ss. 16-A to 16-D.of the Act, 

13. In the instant case the institution 
is being run by a Committee of Manage-’ 
ment which it had before S. 16-A of the 
Act came into force. The Committee of 
Management is constituted in accordance 
with the Memorandum of Association of 
the Society and is responsible for the 
management of the affairs of the institu- 
tion. It seems that no scheme of ad- 
ministration has so far been got ap- 
proved by the institution, which of 
course is not proper. However, as point- 
ed out by the Full Bench in Aley Ahmad 
Abdi’s case, {AIR 1977 All 539) (FB) 
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supra) the existing Committee of 
Management. would not be supplanted on 
ihe approval of a scheme of administra- 
tion. It would merely be modified and 
the constitution and functions of the 
Committee of Management, to be con- 
ituted on the approval of the Scheme 
f Administration, would be in confor- 
mity with the provisions of the Act and 
the Regulations thereunder. That being 
so, the existing Committee of Manage- 
ment cannot be said to be illegally con- 
stituted. It was not the case of the res- 
pondent No. 1 that any member of the 
said Committee had been appointed 
therein not in accordance with the 


Memorandum of Association and the Re- 


gulations of the Society. The grouse 
was merely confined to the fact that the 
institution had not submitted a Scheme 
of Administration and a committee of 
Management has thus not been consti- 
tuted in accordance with S. 16-A of the 


Act; hence, the present Managing Com- - 


mittee and the members thereof were 
usurpers of the office. We find no merits 
fn this contention. True it is that no 
Scheme of Administration seems to have 
been got approved by the institution 
which of course is not proper, but as 
pointed out by the Full Bench in Aley 
Ahmad Abdi’s case, supra, the existing 
Committee of Management would not be 
completely supplanted on the approval 
of Scheme of Administration, It would 
merely be modified. 


14. The third question referred to 
hereinabove is answered by sub-s. (3) of 
S. 16-C of the Act which says that if 
the Scheme of Administration is not 
submitted within: time, the Director of 
Education shall take action in accord- 
ance with CL (a) or (b) of sub-sec. (3) 
of S. 16-D. Under Cl. (a) of sub-sec. (3) 
of S. 16-D the Director of Education 
may, after considering the explanation 
or representation, if any, given or made 
-by the Management refer the case to the 
Board of High School and Intermediate 
Education for withdrawal’ of recogni- 
tion. Under Cl, (b) of sub-sec. (3) the 
Director may recommend to the State 
Government to proceed against the in- 
stitution under sub-sec. (4). Sub-sec. (4) 
of S. 16-D provides that if on receipt of 
a recommendation under sub-s. (3) the 
State Government is satisfied that the 
draft of the Scheme of Administration 
has not been submitted within the time 
allowed, it may, by order make provi- 
sions for exercising control over ‘such 


institution by authorising: any person to 
exercise with respect to such institution 
and its management for such period as 
may be specified by the Government 
such functions of control as may be 
specified in the order, and on the making 
of such order the institution and its 
management as the case may be, shall, 
so long as the order continues in force, 
be conducted and carried on in accord- 
ance with any direction given by the 
Authorised Controller in accordance 
with the provisions of the order. The 
State Government may revoke its order 
at any time. Manifestly the. Director of 
Education can, therefore, take action 
against the said institution in accordance 
with sub-s, (3) of S. 16-D if the Scheme 
of Administration has not been submit- 
ted by the institution within the time 
allowed. It is borne out from the affi- 
davit of Liaq Ahmad, an Assistant in 
the Director of Education, dated 22nd 
Aug. 1975 that due to disobdience of de- 


‘partmental orders and not following the 


provisions of the Intermediate Education 
Act by the Colvin Taluqdars’ College re- 
commendation have been made to the 
State Government to remove the name 
of the College from the list of aided in- 
stitutions and not to sanction any re- 
curring or non-recurring grants to the 
College and that the matter is under 
consideration of the State Government. 
The State Government has to decide as 
to what action should be taken against 
the said institution for not complying: 
with the provisions of S. 16-A of the 
Act, The respondent No, 1 was, how- 
ever, not entitled to seek a writ of 
mandamus in this respect. He cannot 
be said to be an aggrieved person. No 
one can ask for a mandamus without a 
legal right. He must possess a legal 
right before demanding mandamus. In 
other words, there must be a judicially 
enforceable right as well as a legally 


` protected right before one suffering a 


legal grievance can ask for a mandamus. 
The respondent No. 1 was a dismissed 
employee of the said institution and he 
had no legal right in the. matter. His 
claim for a writ of mandamus prayed 
for was obviously unsustainable and the 
learned Single Judge was, therefore, 
justified in not granting that relief to 
him. We would, however, like to add 


‘that it is incumbent on the said institu- 


tion, which is governed by the provisions 
of the U, P. Intermediate Education 
Act to submit a scheme of Administra- 
tion im accordance with the provisions 
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of the Act. Failure to comply with zhat 
provision entitles the Director of Ecuca- 
tion and the State Government to take 
suitable acticn under S. 16-D of the Act. 
Any person having a judicially enforce- 
able right as well legally protected r.ght 
in that behalf, may, if there is inaczion 
on the part of the said authorities in the 
matter, approach them for justice. It is 
nly when justice demanded is refused 
by the authority concerned that a peti- 
tion under Art. 226 of the Constitucion 
can be. moved in this Court for a writ 
of mandamus. 






15. The existing Committee of Ma- 
nagement or the members of that Com- 
mittee cannot, however, be said to be 
usurpers of the functions of the Com- 
mittee of Management to be constituted 
in accordance with the Scheme of Ad- 
ministration. As already discussed, the 
present Committee of Management wculd 
simply be modified and not substituted 
when the Scheme of Administration is 
approved. That being so, there is no 
justifiable ground to issue a writ in the 
nature of quo-warranto ousting the ap- 
pellants Nos. 2 to 18 and respondent Nə. 5 
from the existing Committee of Manege- 
ment. They are not usurpers of the 
office. There is nothing to show that 
any of them was illegally appointed to 
the existing Committee of Management. 


16. The learned Single Judge has 
held that the appointment of the appel- 
lant No. 2 Shri H. L. Dutta as Principal 
of the College was illegal and that he 
was a usurper to the said Office, heace 
the learned Single Judge ousted him 
from the office of the Principal and łe- 
clared the post vacant. The learned 
Single Judge had found that the appomt- 
ment of Sri Dutta as Principal was made 
without obtaining prior approval ‘of the 
Deputy Director of Education. The fact, 
however, remains that the Deputy Direc- 
tor of Education had accorded approval 
to the appointment of Sri Dutta as 
Principal of the college but this approval 
was obtained subsequent and not prior 
to the appointment. Relying on a Divi- 
sion Bench of this Court in Arya Kanya 
Pathashala v. Manorama Devi (1971 AH 
LJ 983) the learned Single Judge həld 
that the appointment of Sri Dutt suffers 
from illegality inasmuch as it was made 
without prior approval of the Depnty 
Director of Education. The appellants 
could not make out that the prior ap- 
proval of the Deputy Director of Eduz3- 
tion was obtained in the matter. In -he 
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circumstances the learned Single Judge 
was, in our view, justified in holding 
that the appointment of the opposite 
party No. 2 was not in accordance with 
law. We are, however, unable to agree 
with the learned counsel for the respon- 
dent No. 1 that the existing Manage- 
ment Committee has had no jurisdiction 
to appoint a Principal or a teacher of 
the College. The contention that the 
Committee of Management as constituted 
in accordance with the Scheme of Ad- 
ministration alone can appoint and that 
the existing Committee of Management 
had no jurisdiction or authority to ap- 
point any feacher or Principal of the 
College cannot be accepted. In our 
Opinion. so long as the Scheme of Ad- 
ministration is not got approved. the 
existing Committee of Management shall 
continue to control the affairs of the 
College. It is for the Director of Educa- 
tion and the State Government to take 
action against the institution for not 
submitting the Scheme cf Administra- 
tion but the ‘authority to run the college 
and manage its affairs by the existing 
Committee of Management is not im- 
paired before any action as contemplated 
by S 16-D is actually teken. It was, 
however, stated at the Bar that Sri. H. L. 
Dutt is no more the Principal of the 
College, 





17. In the result, the appeal fs partly 
allowed. The impugned order of the 
learned Single Judge is modified. The 
order of the learned Single Judge to the 
effect that the present appellants and 
the respondent No. 5 are the usurpers 
of the office of the Committee of Manage- 
ment, and are therefore, ousted from 
the same is set aside. The order that the 
opposite party No, 2 is ousted from the 
office of the principal, Colvin Taluqdars’ 
College is maintained on the ground 
Stated hereinabove. The relief asked 
for by the respondent Mo. 2 in his writ 
petition to the effect that a writ of quo 
warranto be issued ousting the op- 
posite parties Nos. 6 to 22 of the writ 
petition from the Committee of Manage- 
ment is accordingly refused and the 
writ petition for that relef is accord- 
ingly dismissed. In thé circumstances 
of the case, we direct thet the parties 
shall bear their own costs of this appeal 
as also of the writ petition. 

Appeal partly allowed. 
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Nanhu Ahir and others, Appellants v, 
Ganesh Rai and another, Respondents. 

Second Appeal No. 197 of 1966, Dj/- 
3-12-1977. cane 

Civil P. C. (5 of 1908), O, 41, R. 4 — 
Suit for possession of plots on the ground 
that plaintiff was an occupancy tenant 
and had become Sirdar of the land — 
Finding of the Munsiff decreeing suit 
affirmed in first appeal — Second appeal 
by defendants — Death of one of the àp- 
pellants pending appeal —.Name of the 
deceased appellant ordered to be deleted 
— None of his Sons impleaded — Held 
brothers of the deceased ‘not being his 
heirs their appeal would also abate — 
Provisions of O. 41, R. 4 would not be 
applicable. AIR 1969 All 526 (FB) and 
AIR 1966 SC 1427, Rel. on. 

: (Paras 9, 10, 11) 

Anno. AIR Comm. C. P. C. (8th Edn.), 

©. 41, R. 4 N 8, ` 


Cases Referred: Chronological Paras 
AIR 1972 SC 257 : 1972 RD 219 15 
AIR 1971 SC 742 . 11 


AIR 1969 All 170 : 1968 All LJ 306 (FB) 
: 15 


AIR 1969 All 526 : 1968 All LJ 1108 (FB) 
9 


AIR 1968 SC 466 : 1968 All LJ 313 15 
AIR 1968 SC 1357 : 1968 AN LJ 920 . 15 
AIR 1966 SC 1427 10, 11,12 
AIR 1966 All 356:1966 All LJ 826 (FB) 

15 


AIR 1965 SC 54:1964 All LJ 805 15 
_ AIR 1963 SC 1901 11 


G. P. Bhargava and A. N. Bhargava, 


for Appellants; Keshava Pd. Singh and 
Ravindra Narain Singh, for Respondents. 

JUDGMENT :— This is á secord ap- 
peal by the defendants against the judg- 
ment and decree of the Civil Judge, 
Ghazipur, by which he confirmed the de- 
cree passed by the Munsif in favour of 
the plaintiff-respondent No, 1. 

2. The allegations of the plaintiff-res- 
pondent were that he was an occupancy 
tenant of the plots in questicn prior to 
the abolition of zamindari, and had be- 
come Sirdar afterwards, that the defen- 
dants-appellants .and defendant-respon- 
dent No. 2 had no connection with the 
land in question, that in 1358 Fasli, their 
father had forcibly taken possession of a 
part of plot in question but he had been 


dispossessed in a suit filed by him under, 


S. 180 of the U. P. Tenancy Act by a de- 
LU/LU/E654/77/GDR 
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cree passed on 16-7-1941, that later these. 
appellants somehow manipulated their 
names in the Patwari papers, that on 
knowing about the same he moved an 
application for correction but -the same 
was dismissed and so he had to file the- 
suit. He prayed for an injunction to' 
restrain the appellants from intertering 
with his possession or in the alternative 
for possession if the court found that he 
was not in possession. 

3. The .defendant-appellants and the 
respondent No, 2 contested the suit. 
They alleged that their father was a 
sub-tenant of the plots in question and 
after his death they inherited the same 
and remained in possession, that they 
acquired Adhivasi rights under the 
Z. A. & L. R. Act and later they became 
Sirdars. It was also alleged by one of 
the defendants-appellants that compensa- 
tion proceedings were ‘finalised before 
the Assistant Collector under S. 240-A 
of the Z. A. & L, R. Act and so also the 
plaintiff-respondent no longer had any 
right left in the property in question. As 
regards the decree under S. 180 of the 
U. P. Tenancy Act it was alleged that it 
was not acted upon and the appellants 
continued to remain in possession. ` 


4, The learned Munsif held that the 
father of the appellants and respondent 
No,-2 was not a sub-tenant and so they 
had not acquired any Adhivasi rights or . 
Sirdari rights and that the, plaintiff-res- 
pondent was the Sirdar of the land in 
question- and in possession as such. He 
also held that the plaintiff-respondent 
had not lost any of the rights by the 
proceedings under S, 240-A of the U.P. 
Z. A. & L. R. Act because they had been 
proceeded with in spite of the stay order 
passed on his application to that effect. 
Accordingly he decreed the suit with 
costs. 


5. On appeal the learned lower ap- 
pellate Court affirmed the findings of the 
learned Munsif on all the points and so 
dismissed the same. Thereafter, the de- 
fendants filed this second appeal in this 
Court. They challenged the findings of 
the courts below and contended that they 
have taken an erroneous view of the 
facts and law. - 

6. During the pendency of the appeal. 
one of the appellants, then appellant 
No. 1, Shyam Narain Ahir died in 1970. 
In 1974, when the matter was brought 
to the notice of this Court, on this ap- 
peal having come up for hearing, a state- 
ment was made by the plaintiff-respon- 
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Gent’s counsel that Shyam Narain, who 
was then appellant No. 1 had died in 
1970. The counsel for the _respond2nt 
then took time and later moved an ap- 
plication admitting this fact that Shyam 
Narain had died on 13-3-1970 but it was 
alleged that even after his death -he 


right to sue survived to the remaining ` 


defendants-appellants who were his lezal 
representatives. í 


7. The plaintiff-respondent filed a 
counter-affidavit alleging that the <e- 
maining appellants were not the legal 
representatives of Shyam Narain, that 
Shyam Narain had left 10 sons as heirs 
and none of them had been implead=d. 
The remaining appellants admitted this 
fact and-they prayed that they had no ab- 
jection if the sons of the deceased Shyam 
Narain are brought on record. At this, 
this Court passed an order os 25-8-1977 
that the name of Shyam Narain, appel- 
lant No. 1 be deleted and this fact be 
brought to the notice of the Bench hear- 
ing the appeal. 


8. The learned counsel for the plan- 
tiff-respondent now contends that 
effect of this order is that the appeal of 
Shyam Narain abated and that as the 
decree of the plaintiff-respondent against 
the respondent was joint and several 
the appeal of the remaining appellants 
would also abate or, in any case, would 
not be competent. It is also pointed out 
that if it is not done, then there is peos- 
sibility of two inconsistent decrees 
coming in existence, one against the de- 
ceased Shyam Narain and the other 
against the remaining appellants, 


9. The learned counsel for the appel- 
lants has made two submissions, In the 
first instance he contends that if ‘fhe 
Court allows one of the legal represen-a- 
tives to continue with the appeal arer 
the death of one of the appellants and 
without bringing on the record the re- 
presentatives of the deceased, that heir 
represents the entire inheritance and so 
the appeal remains competent. It is 
pointed out that the fact that this Court 
had allowed the name of Shyam Narzin 
appellant to be deleted implied that the 
court had allowed the remaining appel- 
lants to continue with the appeal. This 
contention is not acceptable at all. The 
court had not permitted any of the sp- 
pellants to continue with the appeal on 
behalf of the deceased. Actually none 
of the remaining appellants is the legal 

. representative or heir of the deceased. 
This is admitted that the deceased left 
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11 sons. The learned counsel for the ap- 
pellants contends that as members of the 
joint Hindu family they would represent 
the entire estate. But this contention 
has not been upheld by this Court in 
Ram Awalamb v, Jata Shanker, 1968 Ali 
LJ 1108 : (AIR 1969 All 526) (FB). It 
was held in that case that the nozions of 
Hindu law about the joint Hindu family 
are not applicable to the tenure holders 
under the Zamindari Abolition Act, and 
here the heirs inherited the property as 
tenants in common. So the other bro- 
thers of Shyam Narain deceased are not 
the heirs of Shyam Narain. They re- 
present their own shares and only the 
sons of Shyam Narain would. be heirs 
or his legal representatives. 

10. It was next contended that, in 
any case, under O, 41, R. 4, C. P. C, this 
Court will have power to decide the 
appeal of the remaining appellants and 
could pass an order setting aside the en- 
tire decree. The learned counsel for 
the plaintiff-respondent, however, relied 
upon the case of Sri Chand v. Jagdish 
Prasad Kishan Chand (AIR 1966 SC 
1427) in which it was held that an ap- 
pellate court had no power to proceed 
with an appeal and to reverse and vary 
the decree in favour of all the plaintiffs 
or defendants under O. 41, R. 4 whenj ` 
the decree proceeds on a "ground com- 
mon to all the plaintiffs or defendants, 
if all the plaintiffs or the defendants 
appeal from the decree and any one of 
them dies and the appeal abates so far 
as he is concerned. 

11. Learned counsel for the appel- 
lants then relied upon Mahabir Prasad 
v. Jage Ram (AIR 1971 SC 742) for the 
proposition that the appellate court had 
power to proceed under O. 41, R. 4, Civil 
P, C. in such cases. It is contended that 
this case being later than the case of 
Sri Chand v. Jagdish Prasad (AIR 1966 
SC 1427) (Supra) should be given . pre- 
ference. This contention is also not 
correct. Their Lordships in Mahabir 
Prasad’s case (Supra) had not overruled 
the decision of Sri Chand’s case (Supra). 
They had rather distinguished the case 
of Rameshwar Prasad v. Shyam Behari 
Lal (AIR 1963 SC 1901). This case was 
also relied upon in the case of Sri Chand 
v. Jagdish Prasad (Supra), Distinguish- 
ing that case, their Lordships held that 
O, 41, R. 4, c. .P. C. would apply only 
when all the persons affected by the de- 
cree either do not appeal or are not im- 
plealed as respondents. Obviously, there- 
fore, it would not apply to those cases 
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where all the defendants or the plain- 
tiffs, as the case may be, had filed an 


fappeal. Here the facts are the same as. 


reported in AIR 1966 SC’ 1427. All the 
‘persons affected by the decree had filed 
an appeal and it is only one of them 


‘who had died later. So the provisions of 


©. 41, R. 4 would not be applicable. 

12, The next question is whether on 
account of the abatement of the appeal 
of Shyam Narain, the appeal by the re- 
maining appellants becomes incompetent 
and so has to be dismissed. The learned 
counsel for the appellants contends that 
the plaintiff-respondent claimed only 
injunction against the appellants treat- 
ing them to be trespassers and so it 
would make no difference if the decree 
remains confirmed against one of the 
trespassers and the remaining alleged 
trespassers can continue the appeal. The 
learned counsel for the plaintiff-respon- 
dents, however, points out that the 
matter is not so simple as that. 
present appellants and the deceased had 
claimed rights from a common source. 
They had alleged that their father was 
the sub-tenant and they had inherited 
the tenancy rights from him and so they 
had become first Adhivasi and then 
Sirdars. -The court below had given a 
finding against these appellants and 
Shyam Naramm on these points. So on 
the decree against Shyam Narain being 
finalised it would mean that the father 
` of the appellants had not acquired any 
Tights in the land and so thus too could 
not inherit anything. In case the appeal 
of the present appellants is allowed, it 
would be only by a reversal of those 
findings of fact and of law. Thus there 
would clearly be two inconsistent de- 
crees in existence simultaneously. 
As held in Shri Chand v. Jagdish Prasad 
(AIR 1966 SC 1427) (Supra), in such a 
case where there is possibility of two 
inconsistent decrees coming into exist- 
ence, then the appeal of the remaining 
appellants becomes incompetent. Thus 
the contention of the plaintiff-respon- 
dent has a force that this appeal by the 
remaining appellants becomes incompe- 
tent and so has.to be dismissed. 

13. Even otherwise the appeal has no 
force on merits at al. The appellants 
had claimed Sirdari rights on the follow- 
ing three grounds :— 

(1) They were recorded as occupant in 
1356 Fasli and so under S, 20 (b) of the 
Z. A. & L. R. Act they had become 
Adhivasi of the land and were’ entitled 
to remain in possession thereof, 
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(2) They were in cultivatory posses- 
sion in 1359 Fasli and also under the 
U. P. Land -Reforms . (Supplementaries) 
Act, 1952 they were entitled te remain 
in possession. ‘ 


(3) The compensation proceedings 
under S, 240-A of the Z. A. & L. R. Act 
having become final, the rights of the 
plaintiff-respondent No. 1 became extinct . 
and so also he had no right to sue. 


14. On behalf of the plaintiff-respon- 
dent it is contended that it was a ques- 
tion of fact whether the appellants were 
occupants in 135€ Fasli or 1359 Fasli and 
that finding of fact is not open to chal- 
lenge in second appeal. - = 


15. Learned counsel for the appel- 
lants, however, 2zontends that once an 
entry is made in 1356 F. it was not open 
to the court to disregard it by giving a 
finding of fact otherwise. Reliance was 
placed on Amba Prasad v, Mahboob Ali 
Shah, 1964 All LJ 805 : (AIR 1965 SC 
54); Mosim Ali v. Ganga Prasad, 1966 
All LJ 826 : (AIR 1966 All 356) (FB); 
Hari Nath v. Ram Pratap Singh, 1968 
Ali LJ 306 : (AIR 1969 All 170) (FB); 
Smt. Sonawati v. Sri Ram.. 1968 All LJ 
313: (AIR 1968 SC 466) and Sri Nath 
Singh v. Board of Revenue, U. P., 1968 
All LJ 920: (AIR 1968 SC 1357). On the 
other hand, the learned counsel for the 
Plaintiff-respondent contends that in 
view of the ruling of the Hon’ble Su- 
preme Court in Bachhan v, Kankar, 1972 
RD 219 : (AIR 1972 SC 2157) it is open 
to a court to give a finding that the 
entry was not a genuine one. We need 
not, however, gc into the merits of this 
case law. Obviously the case of the ap- 
pellants is not covered by any of the 
rulings cited above. No name of the 
appellants or their father was recorded 


‘either in 1356 F. or 1359 F. Only oral 


evidence was led,. which was not be- 
lieved. So, no question of law was in- 
volved on the points Nos. 1 and 2. 


16. As regards point No, 3 also the 
finding was that these proceedings were 
finalised in spite of a stay order given 
by the Assistant Collector himself and, 
therefore, the order, if any was void and 
illegal. This fact is also not disputed 
before us. Therefore, no question ‘of 
law is involved even on this third point. 
Hence there is no force on the merit 
also. 


17. Thus in either view of the case . 
the appeal has no force and is according- 
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ly dismissed with costs to responcent 
No, 1, 
Appeal dismissed. 
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The Town Area Committee, Appellant 
v. Rajendra Kumar and another, Respon- 
denis, 

First Appeal No. 127 of 1968, DJ- 31-10- 
1977.* 

Contract Act (9 of 1872), S. 65 — Obli- 
gation to refund benefit — Town Area 
Committee imposing tax and auctioring 
right to realise it — Imposition and mode 
for collection of tax found te be invalid 
— Duty of contractor to refund tax 
realised. 


The right to collect the tax for a pari 
cular year was auctioned by the plairtiff 
Town Area Committee in favour of the 
defendants who made the highest bid. The 
defendants-contractors started realising 
the tax claiming to be so entitled under 
the contract entered into between them 
and the plaintiff and paid to the plairtiff 
a certain amount towards the contract 
money. The defendants made the reali- 
sations throughout the year in question 
but failed to pay the balance due and 
hence the suit, 


In the circumstances, even if it be 
accepted that the contract between the 
parties was void. the defendants who nad 
received advantage under the contract 
were bound by the ties of natural juscice 
and ecuity to pay the balance money Jue 
to the plaintiff. It was logical and -ust 
that such meney should be recovereble 


in quasi contract, 1943 AC 32, Retied 
on. (Pare 5) 
Cases Referred: Chronological Pzaras 
1972 All. LJ 268 4 


(1970) Civil Misc. Writ No. 3199 of ay 
D/- 3-9-1979 (All) 
(1963) Civil Mise. Writ Petn, No. 2392 ot 
1962 D/- 29-4-1963 (AN) 4 
1943 AC 32, Fibrosa Spolka Akcyjna v. 
Fairbairn Lawson Combe Barbour Ltd. 
5 
G. P. Bhargava and A. N. Bhargeva, 
for Appellants. 
K. N. SETH, Ju— The Town Area 
Committee, Moth, filed a suit against the 


* Against order of B. D. Gupta, Addl. 
Civil J., Jhansi, D/- 18-12-1967, ` 


KU/LU/E269/77/MBR 
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respondents for recovery of Rs. 23,677.50 
which comprised of the balance of the con- 
tract money and interest thereon at six 
per cent. The case set up by the plaintift 
was that since long the Town Area has 
been auctioning the right to realise weigh- 
ing dues; that for the year 1962-63 the 
right to realise weighing dues in the Town 
Area was auctioned on 18-3-1962 in favour 
of the defendants who made the highest 
bid of Rs. 42,000/- the bid was accepted by 
the Town Area and was approved by the 
Collector, Jhansi; that the defendants 
started realising the weighing dues but 
did not execute any formal agreement; 
that they paid Rs. 21,500/- towards the 
contract; that the plaintiff had no obliga- 
tion to help defendants in realisation of 
the dues but still it extended help and 
assistance from time to time; and that in 
spite of repeated demands the defendants 
failed to pay the balance due and. hence 
the suit. 


2. The defendants pleaded that the 
Town Area levied the weighing dues in 
1933 and it was a tax imposed under the 
Market Bye-Laws. Since it was a tax it 
could not be validly imposed by means of 
a bye-law and could not be legally 
assigned or transferred by way of Theka 
and the contract being opposed to public 
policy was invalid and unenforceable in 
law. It was also pleaded that no com- 
pleted and valid contract between the 
parties came into existence. It was fur- 
ther pleaded that the plaintiff committed 
a breach of the contract by not extending 
its help in realising the weighing dues 
and, therefore, the plaintiff was not enti- 
tled to realise the balance of the contract 
money. The claim for interest was also 
challenged. The suit was also said to be 
barred ‘by time. 

. 3. The trial court rejected the plea 
that the plaintiff committed a breach of 
the contract by not extending assistance 
in recovery of the dues from the shop- 
keepers on the finding that under the 
terms of the auction sale the Town Area 
was not required to assist the defendants 
in realising the weighing dues from the 
shop-keepers. The court further rejected 
the defendants’ plea that no completed 
contract had come into existence. The 
suit was, however, dismissed on the 
ground that the plaintiff Town Area was 
not competent to impose the weighing 
dues as it amounted to a tax and conse- 
quently it could not give a contract for 
the recovery of the weighing dues. The 
contract between the parties was held 
to be void, The learned Judge further 
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held that the claim for the second instal- 
ment of Rs. 10,500/- was barred by time. 
The plaintiff was also held not entitled 
to interest. 


4. Sri G. P. Bhargava, learned counsel 
for the appellant, contended that the view 
taken by the court below that imposition 

- of weighing dues under a bye-law was 
_ invalid was, not sound. Reliance was 
placed on the decision of a learned single 
Judge of this Court in Civil Mise. Writ 
Petition No. 2392 of 1962, Firm Sri Narain 
` Vijai Narain v, Town Area Committee 
Chirgaon, decided on 29-4-1963 which was 
affirmed by a Bench of this Court of 
which one of us was a member in Sri 
Narain Vijai Narain v. Town Area Com- 
mittee Chirgaon (1972 All. L.J. 268), In 
that case an exactly similar bye-law 
framed by the Town Area 
Chirgaon, was held to be valid. Reference 
was also made to the decision of ‘a learn- 
ed single Judge of this Court in Civil 
Misc. Writ No. 3199 of 1968, Battoo Lal 
Neckhra v. Town Area Committee, Moth, 
decided on 3-9-1970 in which the validity 
of the imposition of weighing dues by 
the present Town Area was sought to be 
challenged. The Court upheld the vali- 
dity of the imposition and dismissed the 
writ petition. Relying on the aforesaid 
decisions it was urged that not only the 
imposition of the weighing dues was valid 
but its collection through a Thekedar 
was also valid inasmuch as the Town 
Area could either realise the dues through 
its own Officers or could appoint an agent 
for that purpose. In adopting the method 
- of realising the weighing dues through 
a Thekedar the Town Area did not adopt 
a method which was against publie policy 
or was beyond the -powers of the Town 
Area, Sri, Jagdish Swarup. learned coun- 
sel for the respondents, urged that since 
it was not disputed that the nature of 
the weighing dues was that of tax it 
could not be levied and. collected except 
` by authority of law as provided by Art. 
265 of the Constitution and since the 
levy was done through a bye-law, it was 
invalid. Similarly the machinery for 
collection of the tax should also have 
been provided by law and it could not be 
done by a private machinery under a 
contract entered into by the authority 
imposing the tax. It was urged that since 
this aspect of the matter had neither 
been canvassed nor considered in the 
decisions referred to above, the matter 
should be. referred to a larger Bench for 
consideration. 
clined to refer the -matter to a larger 


Committee . 


We are, however, not in-. 
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Bench for considering the correctness of 
the view taken in the above noted deci- 
sion as, in our pinion, the dispute be- 
tween the parties can be decided on ano- 
ther ground, assuming for the sake of 
argument that the imposition of the tax 
as well as the mode adopted for its col- 
lection was invalid and void. 


5. There is no dispute that the tax in 
question was imposed as far back as 1933. 
The right to col-ect the tax for the year 
1962-63 was auclioned in favour of the 
defendants who made the highest bid of 
Rs.’ 42.000/- and -hat the defendants start- 
ed realising the tax claiming to be so 


> entitled under the contract entered into 


between them and the plaintiff Town 
Area and they paid to the Town Area a 
sum of Rs; 21,5C0/- towards the contract 
money. The dezendants made the reali- 
sations throughout the year 1962-63. On 
these facts it was contended that even. if 
it be accepted that the contract between 
the parties was void, the defendants who 
had received advantage under the con- 
tract were bound to pay the . balance 


‘money due to the plaintiff. Reliance was 


placed on S. 65 of the Indian Contract 
Act which contains the principle of resti- 
tution after benefit has been received and 
the ccntract is later discovered to be. 
void. The contencion appears to be sound. 
The basis of this principle is the doctrine 
of ‘restitio in integrum’. The section does 
not make a new contract between the 
parties but only provides for restitution 
of the advantage taken by a party under 
the contract. The obligation to pay com- 
pensation unde: this section is quite 
different from a claim under the contract 
itself. The remedy is treated as quasi- 
contractual, The nature of the remedy 
has been described by Lord Wright in 
Fibrosa Spolka Akcyjna v. Fairbairn 
Lawsen Combe Barbour Ltd. (1943 AC 
32) in the following words:— P 


“It is clear thet any civilised system of 
law is bound to provide remedies for 
eases of what has been called unjust 
enrichment or unjust benefit, that is, to 
prevent a man fom retaining the money 
of, or some benefit derived from, another 
which it is against conscience that he 
should keep.” 

The principle of unjust benefit or unjust 
enrichment according to the jurist pre- 
supposes three things: first, that the 
defendant has been enriched by the re- 
ceipt of a benefit, secondly; that he has 
been so enriched at-.the plaintiff's ex- 
pense; and thirdly. that it would be un- 


ha 
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just to allow him to retain the benefit. 
The plaintiff may have paid money tz the 
defendants in pursuance of a transaction 
which he thought to be a valid cortract 
but which in truth, through the ozera- 
tion of some rule of law, is null and void. 
It appears logical and just that such 
money should be recoverable in <uasi 
contract. As observed by Lord Mansfeld 
the gist of this kind of action is thaz the 
defendant, upon the circumstances o2 the 
case, is obliged by the ties of natural jus- 
tice and equity to refund the meney. 
Equity also developed, independent” of 
the common law remedy for unjustiffable 
enrichment, some principles which are 
aimed at the same result, viz. to force a 
man to disgorge property in his pcsses- 
sion which rightly belongs to the pain- 
tiff. This very principle is contained in 
S. 65 of the Indian Contract Act. 


6. In the present case the plantiff 
clearly asserted that after the auction 
sale of the right to collect the taxss in 
their favour the defendants started rea- 
lising the weighing dues and continued 
the collection throughout the year and 
out of the contract money they deposi- 
ted a sum of Rs. 21,500/- on diff=rent 
dates, The defendants admitted to nave 
made the payments alleged by the pain- 
tiff. With regard to the collection of dues 
it was pleaded that the Town Arez was 


. under an obligation to extend its hetp in 


making reatisation of the dues buz the 
plaintiff failed to get a huge amouzt of 
weighing dues realised. The court t2low 
has held that the plaintiff was under no 
legal obligation to extend any hep to 
the defendants in realising the weighing 
dues. That part of the finding haz not 
been challenged before us. It apzears 
from the record that although the Town 
Area was under no obligation to exterid 
any help to the defendants in mak- 
ing she . realisation of weighing dues 
it did at times issue writs of de- 
mand against the defaulting persons. 
Rajendra Kumar (D.W. 1) admitted that 
he submitted a list of defaulting pe-sons 
to the Chairman, Town Area, on which 
notices were issued and amounts were 
recovered. He however, alleged that when 
a second list was submitted to the Chair- 
man, no action was taken over it. It was 
not denied that the collection was made 
by the defendants throughout the vear. 
It was also not asserted that no realisa- 
tion could ultimately be made from the 


parties against whom the defendants had. 


sought the assistance of the Town Area, 
Rajendra Kumar clearly admitted. that 
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he owed a sum of Rs. 20,500/- to the 
Town Area, The defendants did not pro- 
duce their books of account, which they 
admittedly maintained, to show that the 
realisation made by them for the year 
for which they held the Theka was below 
Rs. 42,000/- or that any sum remained 
due against any ‘one which could not ul- 
timately be realised. Even if it be assum- ` 
ed that the defendants failed to realise 
weighing dues from some: of the parties, 
in the absence of even an assertion that 
the total sum realised by them was be- 
low Rs. 42,000/- they are bound to pay 
to the Town Area both in law and equily 
fe sum which is admittedly due from 
them, ° . 


7. The view taken by the court below 
that the plaintiffs suit for a part of the 
amount due was barred by limitation is 
obviously erroneous. There was one sin- 
gle debt. In the terms of auction there 
was. no stipulation that the amount would 
be paid in instalments. Merely because 
the plaintiff allowed to the defendants 
an easy mode of payment, the date of 
such payments could not be starting points 
of limitation. Since the debt was a sin- 
gle and indivisible one, the limitation in 
the present case would run from ‘1-4- 
1963. The suit filed on 22-12-1965 was 
well within limitation. Sri Jagdish Swa- 
rup, learned counsel for the respondents, 
frankly conceded that the view taken by 
the court below on the question of limi- 
tation could not possibly be supported. 


8. As regards the claim for interest 
admittedly there was no contract be- 
tween the parties with regard to interest 
payable on the amount of arrears, if any. 
No custom or usage in respect of interest 
on such amount has been proved by the 
plaintiff, Mool Chand (P.W. 1) admitted 
that no interest was ever charged on the 
arrears in the past also. The court below 
rightly negatived the plaintiff’s claim for 
interest. 


9. In the result the appeal.is allowed. 
The plaintiff's suit.for recovery of Rupees 
20,500/- with pendente lite and future 
interest at the rate of six per cent on the 
aforesaid amount is decreed against the 


‘defendants with costs throughout. f 


Appeal allowed. 
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AIR 1978 ALLAHABAD 106 
M. P. MEHROTRA, J. 
` Murari Lal, Appellant v. 
Lal and others, Respondents. ; 
Civil Revn. No. 1161 of 1969, D/- 
23-9-1977.* 
' (A) Civil P. C. (5 of 1908), Sec. 24 
— Transfer of suit, appeal or other 
proceeding — Could be made only 
when said proceedings were validly 
instituted in court seeking to trans- 
fer the same. “ (Para 7) 


Raman 


(B) Civil P. C. (5 of 1908), Section | 


24 (5) — Retrospectivity — Past 
orders lacking validity at the time 
when they were passed will not get 
validity under amending provision of 
S. 24 (5). 

Sec. 24 (5) will enable a court to 
pass orders transferring even pending 
proceedings. When we talk of re- 
trospective operation of a procedural 
law. it means only this that even 
pending proceedings will be governed 
by the changed Iaw of procedure. 
But the doctrine of retrospectivity 
does not extend to mean that if an 
order has already been passed which 
had no legal efficacy at the time 
when it was passed, it will get such 
legal validation in view of the sub- 
sequent amendment of law. Of course 
if the amending legislation express- 
ly or by clear implication suggests 
that even orders which have already 
been passed in the past, will be af- 
fected ex post facto by the amending 
provision, the Legislature is compe- 
tent to do so. But the newly added 
S. 24 (5) has no such express or im- 
plied intendment. Looking to its 
phraseology, which is clearly made 
operative in the future, it lays down 


that a suit or proceeding may be- 


_ transferred under this section. This 
phraseology is not capable of lead- 
ing itself to an interpretation | that 
the orders which were passed in the 
past, which lacked validity at the 
time when they were so passed, will 


get validity in the light of this pro-- 


(Para 8) 
Cases Referred: Chronological Paras 


AIR 1970 SC 1 5, 10 


*(Against judgment and decree of 
Jagmohan Lal Dist J., Aligarh, DJ- 
18-2-1969). 


KU/LU/E274/77/MBR 


vision. 








A.LR. 
AIR 1969 SC 1225 . 8 
1967 All WR (HC) 660 (FB) 6, 9 
AIR 1966 Al] 234 6, 8 


AIR 1965 SC 1449 7 

AIR -1964 SC 1336 

ATR 1961 Cal 560: 
617 (FB): 


7 
1961 (2) Cri LJ 


AIR 1960 SC 941° 5, 8 
AIR 1954 All 493:1954 All LJ 265 

(FB) ney 
AIR 1928 Mad 400 g 
AIR 1919 Pat 345 8 
(1885) 13 Ind App 134: ILR 9 All 191 


(1882) ILR 4 AN 478 a 


G. P. Bhargava, for Appellant; R. 
P. Rai and R. S. Chaube, for Res- 
pondents. 


JUDGMENT:— . This revision is 
directed against the dismissal of an 
appeal by the court below upholding 
the preliminary objection which was 
raised by the respondents that there 
was no validly presented memoran- 
dum of appeal before the said court 
as required by O. XLI R. 1, C.P.C. 

2. The brief “acts are these. The 
predecessor of the plaintiff-respon- 
‘dents filed an application under Sec- 
tion 12 of the U, P. Agriculturists Re- 


- Hef Act, 1934 for the redemption of 


a usufructuary mortgage. This appli- 
eation was filed against Murari Lal 
who was the original defendant- 
applicant in this revision. He died 
during the pendency of the revision 
and his legal representatives were 
brought on record. The trial court 
decreed the aforesaid suit initiated by 
the applicant under S. 12 of the 
U. P. Agriculturists Relief Act and 
an appeal was taken out by the de- 
fendant-appellant, Murari Lal, to this 
Court and the same was registered 
as First Appeal No. 55 of 1945 on 
8th Jan. 1945. This appeal was 


- heard by a learned single Judge who 


allowed the same by his order dated 
4th Jan., 1961. A special appeal was 
filed against the judgment of the 
learned single Judge and the Divi- 
sion Bench by its judgment dated 
6th July, 1965 allowed the same and 
set aside the judgment of the learn- 
ed single Judge. It was held that 
the first appeal which had been filed 
in this Court by the defendant-~ap- 
pellant was not maintainable as the 
appeal against the trial zourt’s judg- 
ment and decree under S. 12 of the 


1978 


U. P. Agriculturists Relief Act lay 
to the court of the District Judge. 
The operative part of the Div:-sion 
Bench’s judgment was as follows:— 


“We, therefore, direct that the re- 
cord of this case should be sent to 
the District Judge, Aligarh who shall 
hear this appeal after giving sutfici-~ 
ent notice to the parties. In the cir- 
cumstances of this case, we drect 
the parties to bear their own costs 
of this Court.” 


3. After the said judgment of the 
Division Bench, the offize of this 
Court sent back the record of the 
original suit to the court of the Dis- 
trict Judge, Aligarh in Oct., 1965. 
However, no copy of the judgment 
passed in the aforesaid special appeal 
was sent to the Court of the Dis- 


‘trict Judge and so in the normal 
course, the record of the original 
suit was consigned to the Re-ord 


Room. It was only on 21st =eb., 
1968 that the application was made 
on behalf of Murari Lal, the defen- 
dant-appellant, in the said Couri in 
which he stated the aforesaid facts 
and also filed a copy of the order of 
the Division Bench in the special ap- 
peal dated 6th July, 1965. Murari 
Lal prayed that in view of the said 
order, an early date might be -ixed 
for hearing of the above appeal. On 
the said application, the District 
Judge, Aligarh made a request to 
the office of this Court: to send the 
record of the first appeal No. 5& of 
1945 and elso a copy of the judg- 
ment dated 6th July, 1965 passed by 
the Division Bench in the said spacial 
appeal. The office of this Court 
complied with the said request and 
when the aforesaid record had een 
received bv the office of the Dis- 
trict Judge, Aligarh, notice was issu- 
ed to the respondents in the arveal 
and a date of hearing was fixed in 
the appeal. On behalf of the respon- 
dents, a preliminary objection was 
raised before the District Judge that 
as there was no validly presented 
memorandum of appeal, before his 
Court, therefore, there was-no œm- 
petent appeal and on this ground, 
the appeal was liable to be dismissed 
and there was no necessity to go in- 
tc the merits of the case. The Dis- 
trict Judge upheld the said objection 
and, as stated above, dismissed the 
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- of the respondents 
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appeal as not maintainable on the 
ground that no memorandum of ap- 
peal had been presented in his Court 
under O. XLI R., 1 C.P.C. It isnot 
disputed before me that in view of 
Sec. 27 of the U, P.  Agriculturists 
Relief Act, the provisions of O. XLI 
R. 1 C. P. C. stood attracted to an 
appeal against the judgment of the 
trial court in the proceedings under 
S. 12 of the said Act. 


4. The District Judge upheld the 
preliminary objection raised on behalf 
briefly on the 
ground that as this Court itself had 
held that no appeal lay in this 
Court but the same should have 
been filed in the Court of the Dis- 
trict Judge, the memorandum of ap- 
peal presented in this Court. could 
not be deemed to have been present- 
ed to the Court of the District Judge. 
He further held that this Court had 
no power to transfer an appeal which 
had been wrongly presented to it. 
The District Judge was of the view 
that if a memorandum of appeal was 
wrongly presented to an appellate 
court, then the said Court could re- 
turn the memorandum of appeal to 
the appellant for presentation to the 
proper Court under O. VII R. 10 
C. P. C. read with S. 107(2) C. P. C. 
but it had no power or jurisdiction to 
transfer an appeal which it had no 
jurisdiction to entertain to a Court of 
competent jurisdiction. It may further 
be stated that the appellant moved an 
application before the District Judge 
praying that the memorandum pre- 
sented in the High Court and which 
had been received back by the Dis- 
trict Judge, should be deemed to be 
presented in his Court and the delay 
should be condoned under Sec. 5 of 
the Indian Limitation Act. The Dis- 
trict Judge, by his separate order 
dated 29th Jan., 1969 rejected the 
said application. The District Judge 
has observed in his judgment that 
while he rejected the prayer of the 
appellant to treat the memorandum 
of appeal presented in this Court as 
having been presented in his Court, 
he gave the appellant an opportunity 
to withdraw the appeal and pre- 
sent a fresh memorandum of appeal 
in his Court and then apply for con- 
doning the delay under S. 5 of the 
Indian Limitation Act but the appel- 
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lant did not avail of that option. 
Lastly, the District Judge held that 
the Division Bench in the aforesaid 
special appeal had not directed him 
to hear the very appeal which had 
been presented in this Court and 
there was no such binding direction 
in the said. special appeal. 


5. Sri G. P. Bhargava, learned 
counsel for the applicants in this re- 
vision, has raised the following con- 
'tentions before me. The judgment of 


the Division Bench in the aforesaid’ 


special appeal was binding between 
the parties and on the ccurt below 
and in this connection reliance was 
placed on AIR 1960 SC 941 (Satya- 
dhyan Ghosaj v. Smt. Deorajin Debi). 
The learned counsel said that even 
if the said judgment was wrong, still, 
it was not for the District Judge to 
seek to question the same or not to 
carry out the direction contained in 
the said judgmert: that in the cir- 
cumstances of the case, the. District 
cudge was wrong in not allowing the 
epplication dated 24th Jan.. 1969 and 
that the said application should have 
been allowed and the benefit of Sec- 
tion 5 of the Indian Limitation Act 
should have been extended to the ap- 
pellant. He further submitted that in 
a situation . like this, even if some 
mistake was committed by this Court 
in directly transferring the appeal to 
fhe Court of the District Judge, the 
eppellant should not be made to suffer 
on the ground ofthe said mistake. The 
earned counsel! also contended that 
the District Judge was wrong in 
bolding- that there was no direction 


in the judgment of the special ap- 
peal directing him to hear the ap- 
peal which had veen filed in this 


Court in the first instance. The said 
interpretation by the District Judge 
af the Division Bench’s judgment 
was incorrect. Reliance was placed 
on the newly added provision ccon- 
tained in sub-sec. (5) of S. 24 C.P.C. 
which lays down as under: 


"24 (5). A suit or proceeding may 

be transferred under this section 
irom a court which has no jurisdic- 
tion to try it.” 
. The learned counsel invoked the aid 
of AIR 1970 SC 1 (Shankar Ram 
Chandra v. Krishnaji Dattatraya) in 
support of this contention, 


A.LR. 
& Sri R. P. Rai, learned counsel 
for the  plaintiffs-opposite parties, 


supported the judgment of the court 
below on the grounds contained in 
it. He further contended that so far 
as the newly added provision is con- 
cerned, it cannot be interpreted to 
mean that the orders which were 
passed in the past and which were 
not validly passed would get valida- 
tion ex post facto on the basis of 
this newly added provision. In this 
connection, he placed reliance. on a 
passage from Sri Jagdish Swarup’s 
Legislation and Interpretation 2nd 
Edition 1974 page 486 para: 2) which 
runs as follows: 


“Although the law is that the 
amended law relating tọ procedure 
operates retrospectively but it is a 
very misunderstood branch of the 


law. It is, therefore, to emphasize 
that it ‘only means that pending 
cases although instituted under the 


old Act but still pending are govern- 
ed by the new procedure under the 
amended law. It never means that 
the part of the old procedure already 


applied and concluded before the 
amendment came into force becomes 
bad or can be reopened under the 


new procedure after the amendment. 
The amendment of the procedural 
law will apply from and after the 
date when the amendment came in- 
to force and is retrospective only in 
the sense that even pending cases 
will be governed for future stage of 
the procedure by the amended proce- 
dure under the amended law. But 
this doctrine of retrospective opera- 
tion does not mean that. whatever 
procedure was correctly adopted and 
concluded under the old law will be 
re-opened for the purpose of apply- 
ing the new law of procedure. That 
will be not merely making it retro- 
spective but going a step further to 
make ex post facto the procedure, le- 
gal when applied and concluded, il- 
legal by subsequent law. No court 
will permit such a consequence un- 
less, of course, the statute expressly 


or by compelling implication says 
so.” 
The learned counsel also relied on 


the following cases: (1) 1967 All WR 
(HC) 660 (FB) (Ram Baksh v. Board 
of Revenue); (2) AIR 1966 All 234 
(Indraj Singh v. Smt. Savitri Kun- 
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war); (3) AIR 1961 Cal 560 (FB) 
(Ajit Kumar Palit v. State) 


7. I have considered these vival 
contentions. It seems to me thet so 
far as the second contention of the 
learned counsel for the applican: is 
concerned, it can be disposed of >n a 
very short ground. The application 
dated 24th Jan. 1969. praying that 
the memorandum of appeal presented 
to this Court should be treated as 
having been presented to the Court 
of the District Judge was re- 
. jected by separate order which 
. was passed on 29th January 1969 
by the District Judge. No revision 
was preferred against the said crder 
and, therefore, in this revision, it is 
not open to me to consider the cor- 
rectness of the said order. However, 
even if it were open to me to do so, 
I think that it was not open to the 
District Judge to treat the memo- 


randum of appeal which was pre- 
sented to this court as having een 
presented to the said Court. Such a 


fiction cannot be taken recourse toby 
a Court. Moreover, there were long 
delays involved and it was in the 
Giscretion of the District Judge to 
extend the benefit of Section 3 of 
the Indian Limitation Act or to 
refuse to do so. The Supreme 
Court, in AIR 1964 SC 1336 (M. L. 
& B. Corporation v. B. N. Baner- 
jee) has clearly held that a refusal 
to extend the benefit of Sec. 5 of 
the Indian Limitation Act does not 
raise any question of jurisdiction 
and, therefore, even if I were to 
differ from the District Judge, ‘in his 
refusal to extend the benefit of Sec- 
tion 5 of the Indian Limitation Act, 
I have no jurisdiction to interfere 
and extend the benefit of the said 
provision in this revision. So far as 
the first contention -is concerned, the 
settled law has been that a trans- 
fer under S. 24, C. P. C. could be 
made only when the suit or the ap- 
peal or other proceedings were velid- 
ly instituted in the Court seeking to 
transfer the same. In other werds, 
if a suit or appeal or other proceed- 
‘ings were instituted in a wrong 
Court, then the said Court had no 
jurisdiction suo motu to transfer the 
same to a Court of competent jvris- 
diction. This was laid down as far 
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back as in the year 1886 by the 
Privy Council in 13 Ind App 134 (PC) 
(Ledgard v. Bull). In AIR 1965 SC 
1449 (Raja Soap Factory .v. S. P. 
Shantharaj), it was laid down as 
under: i i 


*(7) Section 24 of the, Civil P. C. 
on which counsel for the plaintiffs re- 
lied lends no assistance to his argu- 
ment, , Among the powers conferred 
upon a High Court by S. 24 Code of 
Civil Procedure, there is enumerated 
the power to withdraw any suit, ap- 
peal or other proceeding in any 
Court subordinate to it, and to try 
or dispose of the same: (S. 24 (1) (b) 
(i)). But jurisdiction to try a suit, ap- 
peal or proceeding by a High Court 
under the power reserved by Section 
24 (1) (b) (i) arises only if the suit, 
appeal or proceeding is properly in- 


stituted in a Court subordinate 
to the High Court and the suit, 
appeal or. proceeding is in exer- 


cise of the power of the High Court 
transferred to it. Exercise of this 
jurisdiction is conditioned by the 
lawful institution of the proceeding in 
a subordinate Court of competent 
‘Jurisdiction, and transfer thereof to 
the High Court. Power to’ try and 
dispose of a proceeding after trans- 
fer fram a Court lawfully seized of 
it does not involve a power to en- 
tertain a proceeding which is not 
otherwise within the cognizance of 
the High Court.” 


8. It is not necessary to refer to 
other decisions of various High 
Courts which have followed the law 
laid down in the aforesaid Privy 
Council case. However, a reference 
may be made to (1882) ILR 4 All 
478 (Pachoni Awasthi v. Ilahi Baksh) 
where a Division Bench laid down 
that where the Court of institution 
has no jurisdiction over the suit, a 
transfer brought to another Court 
will not cure the initial defect. In 
AIR 1919 Pat 345 (Bibi Sairah v. Mt. 
Golab Kaur), a Division Bench laid 
down that such an order of transfer 
made in respect of a suit instituted 


in the wrong Court would not ‘con- 
fer jurisdiction on the Court to 
which it has been transferred. In 


AIR 1928 Mad 400 (Singara Mudaliar 
v. M. Govindaswami Chetty, it was 
laid down that a transfer made by a 
Court which had no jurisdiction . to 
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entertain the suit or appeal or other 
Proceedings, would be void. In view 
of the aforesaid case law, it seems 
to me that this Court had no 
jurisdiction to transfer the First Ap- 
peal which had been filed. in this 
Court to the Court of the District 
Judge, Aligarh. In this view of the 
matter, the learned counsel's reliance 
on AIR i860 SC. 941 (Satyadnyan 
Ghosal v. Smt. Deorajin Debi) is o 
no effect and an order which is com 
pletely void and without jurisdiction 
cannot be res judicata. The learned 
ccunsel’s contention that his client 
should not suffer on account of the 
mistake cf the Court is again not 
tenable. That principle has no ap- 
plication to the facts of the | present 
case. If an order is passed in law, 
which is illegal or without jurisdic- 
tion, then it cannot be said that ef- 
fect should be given to such an order 
because. in law, it is not open to any 
‘court to give effect to such a void 
order or an erder without jurisdic- 
tion, Moreover, it is always-open to 
the litigant to question the correct- 
ness of an order in superior forums. 
The principle that a litigant should 
not suffer on, account of the mis- 
fakes of the Court is applicable to 
such circumstances, for example, 
where the .Court hears the case on a 
date which is not fixed for hearing 
and due to such mistake a party is 
put to prejudice, but where a special 
appeal was heard in presence of the 
counsel after they had made their 
submission and then if an order is 
passed which is not sustainable in 
law, the said principle cannot be in- 
voked. Lastly, coming to the last 
contention raised by the learned 
counsel for the applicant, the newly 
added provision has already been re- 
produced above. Again, the learned 
counsel is right in contending that as 
a procedural provision, it should be 
deemed to have retrospective effect 
but retrospective effect does 
Mean that it should be made applic- 
able to validate orders which were 
passed long back and which were il- 


Jegal and without jurisdiction at the. 


time when the same were passed. 
Sec. 24 (5) will enable a Court to 
pass orders transferring even pending 
proceedings. For example. if a pro- 
ceeding is pending since before the 
addition of the said provision and it 


Old procedure which was 


not. 


is pending in a wrong Court- which 
has no jurisdiction to entertain the 
same, this provision will enable the 
Eigh Court or the District Judge to 
transfer the said proceedings from a 
Court without jurisdiction to a Court 
of competent iurisdiction. When we 
talk ef retrospective operation of a 
procedural iaw, it means only this 
that even pending proceedings will 
be governed by the changed law of 
procedure and it wili not he open to 
a party to contend irai so far as the 
pending proceeding» are concerned, 
there is a vested right in the parties 
to have the same governed by the 
operative 
before the amendment of the said 
procedure In that sense, procedu- 
tal amendments are said to stand on 
a footing different from. the other 
amendments which have the effect 
of affecting. the- substantive rights of 
the litigants. Such latter amend- 
ments are treated as prospective but 
the doctrine of retrospectivity does 
not extend to mean that if an order 
has already been passed which had 
no legal efficacy at the time when 
it was passed, it will get such legal 
validation in view of the subsequ- 
ent amendment of law. Of course, if 
the amending legislation expressly or 


by clear implication suggests that 
even orders which have already 
been passed in the past, will be 


affected ex post facto by the amending 
provision, the Legislature is competent 
to do so. But as I read the newly 
added sub-section (5) of Section 24, 
C.P.C. I believe it has no such ex- 
press or implied intendment. Look- 
ing to its phraseology, which is clear- 
iy made operative in the future. it 
lays down that a suit or proceeding 
may be transferred under this sec- 
tion. In mv opinion, this phraseology 
is not capable of lending itself to an 
interpretation that the orders which 
were passed in the past, which iack- 
ed validity at the time when they 
were so passed, will get validity in 
the light of this provision. In my 
opinion, the aforesaid passage ex- 
tracted from Sri Jagdish Swarup’s 
Legislation and Interpretation has” 
eorrectly summed up the law bear- 
ing on this topic. The learned 
author of the said book has cited 
many cases in support of the afore- 
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said passage and some of them are 
as follows: 


(1) ATR 1966 All 234 (Indraj Singh 
v. Smt, Savitri Kunwar); (2) AIR 
1961 Cal 550 (FB) (Ajit Kumar Falit 
v. State); (3) ATR 1969 SC 1225 
(Jindas Oil Mill v. Godhra Electrizity 
Co. Ltd.) 


9. Shri Rai also placed reliance on 
1954 All LJ 265:(AIR 1954 All -93) 
(FB) (Sobh Nath v. Ram Baran) and 
1967 All WR 660 (FB) (Ram Baish 
v. Board of Revenue), 


10. Learned counsel for the apli- 
cant placed reliance on AIR 1970 SC 
1 (Shankar Ram Chandra v. Krish- 
naji Dattatraya). In the said case, it 
` was laid down that when a revision 


was preferred against an order 
the latter order stood merged in 
the revisional order. Thereafter, 


it was not open to a litigant to 
seek to re-question the order of 
the court below (which stood merged 
in the revisional order) by proceed- 
‘ings under Art. 226 or 227 of the 
Constitution. In my opinion, the said 
case has no application to the pze- 
sent controversy. 


11. I am presently seized of ‘the 
revision. If I were of the view that 
the instant revision is not competent 
in this Court and should have been 
instituted before some other forom 
then with the aid of the newly acd- 
ed provision contained in Section. 
24 (5), C. P. C. I can transfer the 
instant revision to the Court of 
competent. jurisdiction but I canrot 
hold with the aid of the said newly 
added provision, that the transfer of 
the appeal, if any, by the Division 
Bench which heard the special ap- 
peal; to the Court of the District 
Judge by its judgment dated 6-7- 
1965 should be deemed to have been 
_ validly passed in view of the newly 
‘added provision. I think, this inter- 
pretation of the newly added provi- 
sion will not be a correct one.. 


12. I accordingly’ dismiss this re- 
vision but, in the circumstances of 
the case, make no orders as to costs. 


Revision dismissed. 
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R. B. MISRA AND 
J. M. L. SINHA, JJ. 


Smt. Neelima Arora, Appellant v. 


Union of India and others, Opposite 
Parties. 

F. A. F. O. No. 238 of 1973, D/- 
22-8-1977.* - 


Motor -Vehicles Act (4 of 1939), Sec- 
Compensation — As- 
sessment — Life expectancy of de- 
ceased — Determination — Mode. 


The elements which must be con- 
sidered in forming the assessment in 
any given case vary so infinitely 


‘from other cases that there can be 


no fixed and unalterable  staniard 
for assessing the amount for’ those 
particular elements, Usually the 
most important factor will be the 
age and expectation of working life 
of the deceased himself, The longev- 
ity of man depends upon various 
factors. If there was longevity in 
the family, normally, the longevity 
descends down to the descendants as 
well. Where, therefore, the deceased 
fa Medical Officer in a Publie Health 
Centre drawing a total salary of 
Rs. 648/- p. m.) was 28 years of age 
at the time of his death and there 
was no evidence to show as to how 
long his father and grand father liv- 
ed, sixty years was held to bpe the 
life expectancy of the deceased and 
compensation was calculated upto the 
age of 60 years although he would 
have retired at the age o2 58 years. 
The reason was that the preferment 
in his position and consequent‘ in- 
crease of his salary was not taken 
into consideration. One third of 
the total emoluments must be deem- 
ed to have been spent by the de- 
ceased ‘in maintaining himself. So. 
deducting the one third of the total 


‘emoluments, the balance of Rs. 432/- 


would be the amount left for the 
support of his wife and two mincr 
children, A“deduction of the total 
amount of compensation for the lump 
sum payment should be at the rate 
of 33%. The claimants, the wife 
and the two children of the deceas- 


*(From judgment and award of Motor 
Accident’ Claims -Tribunal Meerut- 


in Claim Petn. No. 304 of 1971).; ¿Z 


Soe fe ee 
IU/JU/D547/77/SSG ; 
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ed were, thus held to be, entitled to 

Rs. 1, 10 ,571/- in equal shares. 

. (Paras 8, 15, 17 and 19) 
Cases Referred: Chronological Paras 

AIR 1976 Him Pra 24:1975 Ace CJ 


420 14 
1975 Ace CJ 56 (Delhi) 14 
AIR 1975 Raj 212: 1975 Ace CJ 9 14 
AIR 1974 All 99 13 
AIR 1971 Madh Pra 145 13 
AIR 1971 Punj 13 ‘ A 


AIR 1968 All, 186 Í 
(1965) 1 All ER 563: (1965) 2 WER 
. 455, Ward v. James 

AIR 1962 sc 1 i 
1951 AC 601:(1951) 2 All ER 448, 

Nance v. British Columbia Electric 

Rly. Co. Ltd. 11 
1942 AC 601:111 LJKB 418, Davies 

v, Powell Duffryn Associated Col- 

lieries Ltd. 11 

Shanti Swarup Bhatnagar, for Ap- 
pellant; V. K. Barman, for Respon- 
dents. 

R. B. MISRA, J.:— The present ap- 
peal is a sequel to an .unfortunate 
accident, which took place on 19th 
July 1971, in. which Brij Mohan 
Arora lost his life in the following 
circumstances: - 


Brij Mohan Arora was a Medical 
Officer attached to Primary Health 
Centre, Binauli Block, Tahsili Sar- 
dhana, district Meerut. He -was under 
orders of transfer to Chamoli. On 
the fateful day, he was going, from 
Meerut to Sardhana on his motor- 
cycle No. USD 4119 at about 8.30 
A.M. A military truck No. RC 5587 
came from the opposite direction. In 
overtaking a rickshaw, it dashed 
against the motor-cycle of Brij 
Mohan Arora causing serious- inju- 
ries. He was taken to the hospi-= 
tal where he died, leaving be- 
hind his widow Smt. Neelima Arora 
and two minor children, namely Shali- 
ni Arcra, minor daughter aged about 
1? years, and Baby Arora, minor son, 
aged about two months, Smt. Neelima 
Arora, his widow, filed a claim on 
her behalf and on behalf of her mi- 
nor children and claimed a sum of 
Es.. 2,50,000/- by way of compensa- 
tion against the respondents, namely, 
Union of India through the Secre- 
‘tary, Defence Department, Central 
‘Secretariat, New Delhi, 5 Field Regi- 
ment, Meerut Cantonment, through 
the Commanding Officer and the 


‘respondents., 
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Driver Sri Surendra Singh, on the 
allegations that the accident took 
place due to rash and negligent driv- 
ing of the military truck by Surendra 
Singh, the driver of the truck.’ 

2. The claim was resisted by the 
The respondents filed a 
common written statement. They ad- 
mitted that the accident took place 
on 19th July, 1971, at about 8.3 
A.M. at the place alleged by the ap- 
pellant by truck No. R C 5587 in 
which Dr. Brij Mohan Arora lost 
his life. They. however, pleaded 
that the military truck had gone to 
the railway station to collect mail 
and while it was returning after col- 
lecting the mail, at a -speed of - 25 
Km. per hour, the truck overtook a 
rickshaw going in the same direction, 
when he saw that the deceased Dr. 
Brij Mohan Arora was coming on a 


_motor-cycle from the opposite direc- 


tion at a fast and reckless speed. 
The. driver of the vehicle. in order 
to give a clear passage to the motor- 
cyclist, kept his vehicle towards 
his left after crossing the rickshaw, 
yet the deceased motor-cyclist dashed 
against the Army vehicle, as he was 
in high-speed and the motor- -cyclist 
swerved to his right and could not 
control the same because of the high 
speed. According to the respondents, 
the accident was due to the own 
fault of the deceased Dr. Brij Mohan 
Arora and not due to the negligence 
of the driver of the military vehicle. 
The respondents were, therefore, not 
liable to , pay any compensation and. 
in any case, the compensation claim- 
ed was excessive, 


3. The pleadings of the parties 
gave rise to the foliowing three 
issues:— 


“1. Whether the accident took place 
due to‘the rash and negligent driv- 
ing by Surendra Singh, driver of 
Military truck in question, or whe- 
ther the accident took place due to 
rash and negligent driving of _ the 
motor-cycle of the deceased? 

2. Whether at the time of accident 
the Military. truck was returning 
after collecting mail from the rail- 
way station and, as such, the. Union 
of India is not liable to pay compen~ 
sation? 

3. To what compensation, if any, 
are the applicarits entitled and from 
which O. P.?” 
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4. The Claims Tribuna! came to 
the conclusion, that the accident 


took place due to the rash and negli- 
gent driving of the driver of the 
military truck No. R C 5587, on 
issue No. 1. On issue No, 2, the Tri- 
bunal held that the Union of India 
was liable to pay compensation for 
the tcrtious act of the driver of the 
military truck, On issue No. 3, the 
Tribunal assessed the amount of 
compensation at Rs. 60,00C/- with 
costs pendente lite and future in- 
terest at 6% with these find:ngs, the 
Tribune] allowed the claim of the ap- 
pellant and awarded a compensation 
ef Rs. 60,090/- with interest of 6% 
by its order dated 2nd June 1973. 
Smt. Neelima Arora feeling agzrieved 
by the award, has come up in appeal 
before this Court. 


5. The Union of India has sub- 
mitted to the award and has filed 
no appeal. Therefore, the only issue 
that survives for consideraticn in 
this appeal is issue No. 3 regarding 
the amount of compensation. 


6. The appellant submitted a elaim 
for Rs. 2,50,000/- by way of compen- 
sation. Smt. Neelima Arora, at the 
time of the death of Dr. Brij Mchan 
Arora was 21 years of age and her 
two children were of 1? years ard 2 
months. Smt. Neelima examined rer- 
self as P, W. 1. She stated that she 
was married with Dr. Brij Mohan 
Arora in February, 1969 and Eu. 
Shalini Arora and Baby Arora, ter 
two children. were born from the 
wedlock, She further stated that 
her husband was a medical graduate 
M.B.B.S. from the Allahabad Medi- 
cal College and was employed asa 
P.M. S. Officer, At the time of tha 
accident. he was getting a salary of 
Rs. 648/- after deducting the income- 
tax. He was appointed as a doctor 
at Binauli, but was under orders of 
transfer to Chamoli and was prepar- 
ing to go to Chamoli. She deposed 
“that she and her children were 
solely dependent on the deceased Dr. 
Brij Mohan Arora, she also examin- 
ed Sri Suraj Bhan Sharma (P. W. 4), 
who was a clerk in the Treasury Of- 
fice, Meerut, to prove the salary the 
deceased was getting at the time of 
his death. The clerk had brought 
the pay register of the Gazetted Of- 
ficers in the medical department, He 
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stated that Dr. Brij Mohan Arora 
used to get Rs. 658.75 p. by way of 
salary and a sum of Rupees 10/- 
was deducted out of his salary 
towards Income Tax and in al, 
he was paid Rs. 648-75 p. He. how- 
ever admitted in his  cross-exa- 
mination that the basic pay of Dr. 
Brij Mohan Arora was Rs. 375/- per 
mensem and he used to get Rupees 
70/- as special pay, Rs. 128/- as 
dearness allowance, and Rs. 93.75 as 
non-practising allowance. 


7. Dr. B. C. Saxena (P. W. 2). 
who performed the post-mortem exa~ 


mination on the dead body of Dr. 
Arora, deposed that Dr. Arora was 
aged about 28 years, The Claims 


Tribunal accepted the evidence pro- 
duced on behalf of the claimant and 
found that Dr. Brij Mohan Arora 
was aged about 28 years at the time 
of his death. This finding has not 
been challenged before this Court by 
any of the parties. The Tribunal 
took the view that Dr. Arora would 
have been in service as a P. M. S. 
doctor up to the age of 58 years, He 
might have reached the highest of- 
fice in service and, in any case, must 
have gone to the highest grade in 
the Provincial Medical Service. Tt, 
however observed that there are ifs 
and buts in life and the life is full — 
of chances and vicissitudes, The de- 

ceased might have been dismissed 
from service or might have died 
earlier and might not have reached 
the age of 58 years, i.e. the age of 
superannuation. It further took the 
view that Dr. Arora would have been 
paying to the family only a sum of 
Rs. 200/- and, therefore, the Tribu- 
anl assessed the compensation at the 
rate of Rs. 200/- per mensem for a 
period of thirty years which works 


out to Rs. 72,000/- but if the said 
amount is deposited in bank. it © 
might fetch interest and, therefore, 


he assessed the damages at Rupees 
60,000/- after making a due allow- 
ance of the interest which the 
amount would have fetched if de- 
posited in the bank. 

8. The assessment of damages in 
cases of personal injuries is, perhaps, 
one of the most difficult task which 
a Judge has to perform. The task is 
so difficult because the elements 
Which must be considered in forming 
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the assessment in any given case 
vary so infinitely from other cases 
that there can be no fixed and unal- 


terable standard for assessing ithe 
amount for those particular ele- 


ments, The Courts have been mak- 
jing these assessments over many 
years and I think that they do 
form some guide to the kind of 
figure which is appropriate to the 
facts of any particular case and 
when therefore a particular matter 
comes for review, one of the ques- 
tions is how does this accord with 
the general run of assessments made 
over the years in comparable cases? 


9. In Ward v. James (1965) 1 All 
ER 563 Lord Denning made the fal- 
lowing significant observaticns:— 


“These recent cases show tke de- 
sirability of three things: First as- 
sessability. In cases of grave injury, 
where the body is wrecked or the 
brain destroyed, it is very difficult 
to assess a fair compensation in 
money, so difficult that the award 
must basically be a conventional fig- 


ure. derived from experience or 
from awards in comparable cases. 
Secondly, uniformity. Thera should 


be some measure of uniformity in 
awards so that similar decisions are 
given in similar cases; otherwise 
there will be great dissatisfaction in 
the community and much criticism of 
the administration of justice. Third- 
ly, predictability. Parties would be 
able to predict with some “measure 
of accuracy the sum which is likely 
to be awarded in a particular case, 
for by this means cases can be set- 
tled peaceably and not brought to 
court, a thing very much to the pub- 
lie good.” 


‘10. The same principles, which 
have been enunciated by the courts 
in England for awarding compensa- 
tion have been adopted by the Sup- 
reme Court in this country. 


11. In Gobald Motor Service Ltd. 
v. Veluswami, AIR 1962 SC 1 
Subba Rao, J. as he then was, cited 
with approval, the observations of 
Lord Wright in 1942 A C 601 and 
Viscount Simon in 1951 A C 601 and 
deduced the following 
(at P. 5) - 


Principles:— 


A. TB 


“At first the deceased man’s ex- 
pectation of life has to be estimated 
having regard to his age, bodily 
health and the possibility of prema- 
ture determination of his Lfe by 
later accidents: secondly, the amount 
required for the future provision of 
his wife shall be estimated having 
regard to the amounts he used to 
spend on her during his lifetime, and 
other | circumstances, thirdly, the 
estimated annual sum is multiplied 
by the number of years of the man's 
estimated span of life, and the said 
amount must be discounted so as to ar- 
Tive at the equivalent in the form ofa 
lump sum payable on his death: 
fourthly further deductions must be 
made for the benefit accruing to the 
widow from the acceleration of her 
interest in his estate and, fifthly, 
further amounts have to be deducted 
for the possibility of the wife dying 
earlier if the husband had lived the 
full span of life; and it should also 
be taken into account that there is 
the possibility of the widow remarry- 
ing much to the improvement of 
her financial position. Ik would be 
seen from the said mode of estima- 
tion that many imponderables enter 
into the calculation. Therefore, the 
actual extent of the pecuniary loss 
to the respondents may depend upon 
data which cannot be ascertained 
accurately, but must necessarily be 
an estimate, or even partly a conjec- 
ture. Shortly stated, the general 
principle is that the pecuniary loss 
can be ascertained only by balancing 


on the one hand the loss to the 
claimants of the future pecuniary 
benefit and on the other any pecu- 


niary advantage which from whatever 
source comes to them by reasan of 
the death, that is. the balance of 
loss and gain to a depandant by the 
death must be ascertained. 


Treatise on 


12. Winfield in his 
“Law of Tort” (Eighth Edition) has 
stated the principles at page 679 


thus. 


“The basic principle for the mea- 
sure of damages in tort as well as 
in contract is that there should be 
restitutio in integrum. Where any 
injury is to be compensated by dama- 
ges, in settling the sum of money to 
be given for reparation of damages 
you should as nearly as’ possible get 
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at that sum of money which vill 
put the party who has been injured, 
or who has suffered, in the same 
position as he would have been in 
if he had not sustained the wrong 
for which he is now getting his com- 
pensation or reparation. In a case of 
personal injury this criterion can end 
should be applied to the pecuniary 
elements of the plaintiffs loss such as 
his loss of earnings. Indeed ccn- 
pensation in the literal sense is no 
more possible than restitution, and 
what is given has been described as 
notional or theoretical compensation 
to take the place of that which is not 
possible, namely, actual compensa- 
- tion.” 


The author further observes: 


“The starting point is the amownt 
of wages which the deceased was 
earning, the ascertainment of which 
to some extent may depend on <he 
regularity of his employment. Than 
there is an estimate of how much 
was required or expended for his 
own personal and living expenses. 
The balance will give a datum or 
basie figure which will generally be 
turned into a lump sum by making a 
number of years’ purchase. TEat 
sum has to be taxed down by hav- 
ing regard to the uncertainties. The 
number of years’ purchase is lft 
fluid and. will vary aecording to the 
deceased’s expectation of working 
life as it was at his death, the pro- 
bable duration of the dependency f 
the dependants and so on. There 
are in fact so many imponderab'ss 
in each ease that arithmetic, thoush 
a good servant, is a bad master and 
accordingly a round figure should be 
assessed.” 


Kemp & Kemp in their book on 
“The Quantum of Damages” (Second 
Edition) Volume 2 at page 19 have 
described the general principles as:— 


“The basic figure is the value of 
the dependency. It should usually Je 
possible to assess the value of tae 
dependency at the date of the œ- 
ceased’s death with some accuracy. 
Usually the most important factor 
will be the age and expectation of 
working life of the deceased himse_f. 
He is the source of the dependency. 
which could not be in any evert 
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have continued beyond the span of 
his working life. But one must also 
consider the expectation of life of 
the dependants, and in particular | 
whereas ‘husband is killed -of his 
widow. The future prospects of the 
deceased, if he had not been killed, 

will also affect the multiplier. It 
the deceased had good prospects of 
attaining a much greater wage or 

salary, or of achieving promotion to 

amuch better position, the court 

will apply a higher multiplier. On 

the other hand, the court must take ; 
account of the uncertainties of life, ; 
particularly where the deceased was 

engaged in some especially hazard- 

ous employment. The court will 

also make some discount on the 

ground that the dependants get a 

lump sum down and will be able to 

enjoy the interest on it. But in this 

connection it is submitted, that re- 

gard should be had to the general 

depreciation in the purchasing power 

of the pound sterling over the last 

fifty years and more a trend which 

unfortunately shows no sign of al- 

tering. Regard should also be had 

to the fact that the interest will be 

taxed. Where the deceased had good 

prospects of considerably increased 

earnings the court must take into 

account that the value of the depen- 

dency would probably have increased 

as the deceased’s earnings increased. 

The assessment of damages in this 

type of case, if calculated in terms 

of the annual value of the depen- 

dency at the date of death, may re- 
present a multiplier of twenty or 

more.”’, 


13. Sri S. S. Bhatnagar, appear- 
ing for the appellant, contends that 
the Tribunal has gone wrong in ac- 
cepting the life expectancy as 58 
years. He contends that the life ex- 
pectancy in India-is not less than 70 
years. The Tribunal has accepted 
the life expectancy of the deceased 
only of 58 years and thereby has 
committed a grave error in assessing 
the amount of compensation on that 
basis, In support of his contention, 
Mr. Bhatnagar has relied upon Shiv 
Prasad Gupta Agarwala v. S. M 
Sabir Zaidi, ATR 1968 All 186; Smt. 
Shanti Devi v. General Manager, 
Punjab Roadways, Ambala, AIR 1971 
Punj 13; Babu Singh v. Smt. Champa 
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Devi, AIR 1974 All 90 and Kasturi- 
lal Gopaldas v. Prabhakar Martand 
Patki, AIR 1971 Madh Pra 145. 


14. Sri V. K. Barman, appearing, 
for the Union of India, however, re- 
ferred to a set of other reported de- 
cisions in which the life expectancy 
was accepted tc be sixty years or 
less than that. They are M/s. Bhag- 
chand Panju Ram v. Snehlata, 1975 
Ace CJ 9: (AIR 1975 Raj 212); 
Rita Arora v. Salig Ram, 1975 Acc 
CJ 420:(AIR 1976 Him Pra 24); 
Bhagwanti Devi v. Ish Kumar, 1975 
Acc CJ 56 (Delhi). 


15. The longevity of man depends 
upon various factors. If there was 
longevity in the family, normally, the 
longevity descends down to the des- 
cendents as well. In the instant case, 
however, no evidence has been pro- 
duced as to how long the father and 


the grandfather of the deceased 
lived, In the absence of such evi- 
dence, sixty years may be accepted 


as the life expectancy cf the deceas- 
ed. Therefore, compensation has to 
be calculated on the basis of sixty 
years as the life expectancy of the 
deceased, 





16. The next question for consider- 
ation is as to what amount would 
have been spent by the deceased for 
his own expenses. The deceased was 
getting a salary, including dearness 
and other allowances of Rs. 648, de- 
ducting the annual income-tax. In 
view of the uniform authorities, one 
third of the total emoluments would 
be deemed to have been spent’ by 
the deceased in maintaining himself. 
So, deducting the one-third of the 
total emoluments, the balance of 
Rs. 432/- would be the amount left 
for the suppor: of his wife and child- 
ren and this is the amount which the 
wife and children of the deceased 
would have received every month 
from the decegsed. They are, there- 
fore to be compensated by a sum 
calculated at Rs. 432/- up to the life 
span of sixty years. 


17. As observed in the earlier 
part of the judgment, the deceased 
was 28 years of age at the time of 
his death. ‘Therefore, he could be 
expected to have lived up to the age 
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of sixty years, i.e. for thirty two 
years more. He would have retired at 
the age of 58 years, but we have not 
taken into account the preferment 
in his position and the consequent 
increase of his salary and other 
emoluments in subsequent years. Wel 
can, therefore, safely calculate the 


amount of compensation up to the 
age of sixty years. Calculated at the 
rate of Rs. 432/- per month, the 


annual amount would work out to 
Rs. 5,184/- and this multiplied by 
thirty-two, the number of years up 
to which he would have lived, would 
come to Rs. 1,65,888/- Making a de- 
duction of the amount for the lump 
sum payment at the rate of 33%, the 
amount would come to Rs, 55,296/- 
18. Under the law, the Tribunal 
has to make an apportionment of 
the total compensation among the 
various claimants. Both the children 
were too young. The question is of 
their schooling and in case of the 


daughter, a substantial amount will 
have to be spent in her marriage. 
Under the circumstances, the total 


amount of compensation is to be ap- 
portioned equally to all the claim- 
ants and calculating on that basis, 
the amount of each of the claimants 
would be Rs. 36,857.00 P. The 
widow, being the natural guardian 
would be entitled to receive the en~ 
tire amount on her behalf and on þe- 
half of the minor children, > 


19. In the result, the appeal is al- 
lowed, in part, and the amount of 
compensation awarded by the Claims. 
Tribunal is modified to the extent 
that instead of Rs. 60,000/- as found 
by the Tribunal, the claimants would 
be entitled to a sum of Rupees 
1,10,571.00P. in equal shares. In the 
circumstances of the case, we inake 
no order as to costs. 


Appeal partly allowed. 
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(LUCKNOW BENCH) 
T. S. MISRA, J. 

Shiv Shiv Tewari, Appellant v. 
Ganesh Prasad Misra and others, 
Respondents. 

Second Appeal No. 123 of 1963, D/- 
19-8-1977.* 

(A) Limitation Act (36 of 1963), Sec- 
tion 14 — Time spent in prosecu-ing 
other proceeding in good faith — 
Exclusion of — Necessary conditions 
— Held time spent had to be ex- 
cluded in the instant case. 

In order to invoke the provisions 
of S. 14 following conditions have 
to be satisfied:— 

(i) the pleintiff must be shown to 
have prosecuted another civil fro- 
ceeding in another Court against the 
defendant with due diligence. 

Gi) The proceedings should re_ate 
to the same matter in issue. 

(iii) The proceeding in the former 
Court must have been prosecuted in 
good faith. 

(iv) The former Court was 
to entertain the suit for 
jurisdiction or other cause 
nature, 


unable 
want of 
of Ikke 
(Para. 5) 


Plaint was presented in the court 
of Munsif (North) on 11-4-59 and on 
14-4-59 it was returned to the plain- 
tiff with an endorsement that same 
was being returned for presentat.on 
in proper court. The plaintiff tied 
the plaint on the very same day in 
the court of Munsif (South) cne 
day after the expiry of period of 
limitation: 

Held, the facts clearly attrac-ad 
the provision of S. 14 and therefcre 
time spent in prosecuting the suit in 
a wrong Court had to be excluded. 

(Para 11) 


(B) Civil P. C. (5 of 1908), O. 7 
R. 6, O. 7 R. 10 (2) — Exemption 
from law of limitation — Provi- 


sions of O. 7, R. 6 are mandatory — 
Endorsement of a Judge while re- 
turning plaint can be held to be swi- 
ficient compliance of O. 7, R. 10 (Z. 

The provisions of O.7, R.6 zre 
mandatory in nature and whenev2r 





*(Against judgment and decree of 
S. K. Rai, Civil J., Lucknow, Iy- 
3-9-1962). 
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a plaintiff wants to seek exemption 
from the operation of law of limita- 
tion, he must expressly state in the 
plaint the grounds on which exemp- 


tion is sought for. (Para 8) 
Though the plaint does not dis- 
close specific averment about the 


ground on which the plaintiff claims 
exemption from the law of limitation, 
still the endorsement made by the 
Judge stating the ground of return- 
ing the plaint can be taken to be 
sufficient compliance of O. 7, R.10 
(2) and the plaintiff has to be given 
benefit of S. 14 of the Limitation 
Act, (Paras 9, 11) 
Cases Referred: Chronological Paras 
AIR 1951 SC 477:1952 All LJ 46 8 

A, N. Trivedi, for Appellant. 

JUDGMENT:— This appeal by 
the plaintiff arises out of a suit for 
recovery of Rs. 600/- from the de- 
fendants by sale of. the mortgaged 
property. The plaintiff alleged that 
the defendants had obtained a loan 
of Rs. 600/- from him and had exe- 
cuted a deed of usufrictuary mort- 
gage mortgaging with possession cer- 
tain properties detailed and describ- 
ed in the plaint. The mortgage deed 


was executed on 3-4-1942 and the 
time fixed for payment under the 
mortgage was five years. Since the 


defendants failed to repay the. loan 
a suit for the said relief was filed. 

2. The suit was resisteJ by the 
defendants on a number of grounds, 
one of them being that the suit was 
barred by time. The trial court held 
that the suit was filed within limi- 
tation, it also accepted the conten- 
tions raised by the plaintiff and re- 
pelled the allegations made by the 
defendants. The suit was according- 
ly decreed for Rs, 600 against the 
defendants and a preliminary decree 
was ordered to be passed according- 
y. . 

3. Against that decision the defen- 
dants preferred an appeal. The ap- 
pellate Court below concurred with 
the trial court that the defendants 
had borrowed a sum of Rs. 600 from 
the plaintiff, but it held that the 
suit was barred by time. It seems 
that benefit of Section 14 of the 
Limitation Act was sought for by 
the plaintiff. That benefit was al- 
lowed by the trial court but was 
disallowed by the appellate Court 
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below. The appeal was azcordingly 
allowed and the suit was dismissed 
as being barred by time. The plain- 
tiff has now come up to this court 
on Second Appeal, 

4. For the appellant it was urged 
that the appellate Court below had 
erred in holding that the suit was 
barred by time and it also erred in 
not giving him the benefit of See. 14 
of the Limitation Act, The aid of 
S. 14 aforesaid was resorted to be- 
fore me as well. Section 14 of the 
Act provides that in computing the 
period of limitation prescribed for 
any suit, the time during which the 
plaintiff has been prosecuting with 
due diligence another civil proceed- 
ing, whether in a Court of first in- 
stance or in a Court of appeal against 
the defendant, shall be excluded, 
Where the proceeding is founded 
upon the same cause of action and 
is prosecuted in good faith ina 
_court which, from defect of jurisdic- 
tion or other cause of a like nature, 
is unable in entertain it. 


5. In order to invoke the provi- 
sions of S. 14 of the said Act the 
following conditions have, therefore, 
to be satisfied:— 

(i) The plaintiff must be shown to 
have prosecuted another civil pro- 
ceeding in another Court against the 
defendant with due diligence. 

(ii) The proceedings should relate 
to the same matter in issue. 

(iii) The proceeding in the former 
Court must have been prosecuted in 
good faith. 

(iv) The former Court was unable 
to entertain the suit for want of 
jurisdiction or other cause of the 
like nature. í 

6. In the case in hand the plain- 
tiff had initially filed the plaint in 
the Court of Munsif North Lucknow 
on 11-4-1959 against the Jefendant- 
respondents. The Munsarim made 
his report on the said plaint on 
11-4-1959 to the effect that the suit 
did not lie within the jurisdiction 
ofthe Court whereupon an order was 
passed by the Court on 11-4-1959 for 
return of the plaint for presentation 
to proper court as the suit did not 
lie within the jurisdiction of the 
Court. There is an endorsement on 
the plaint to the effect that the 
plaint was actually returned to the 
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plaintiff on 14-4-1959, Thereafter it 
was filed by the counsel for the 


plaintiff in the Court of Munsif 
South, Lucknow on 14-4-1959. It may 
be mentioned here that the limita- 
tion for filing the suit expired on 
13-4-1959. Thus the suit filed in 
the Court of Munsif South on 14-4- 
1959 was barred by one day. 


7. It was urged that it was a fit 
case where benefit of Section 14 
should have been given to the plain- 
tiff inasmuch as the plaintiff had 
prosecuted the suit in the Court of 
Munsif North, Lucknow with due 
diligence and without bad faith. and 
the time from 11-4-1959 to 14-4-1959 
should be excluded. The trial court 
had conceded to this submission, but 
the appellate Court declined to do so 
on the ground that the plaintiff had 
failed to comply with the mandatory 
requirement of R. 6 of O. VII, C.P.C. 
inasmuch as the plaint did not show 
the ground upon which the exemp- 
tion from the law of limitation was 
claimed. Rule 6 of O. VII, © P.C, 
requires that where the suit is insti- 
tuted after the expiration of the pe- 
riod prescribed by law of limitation 
the plaint shall show the ground 
upon which exemption from such 
law is claimed. 


8. It was pointed out by the Sup- 
reme Court in Sant Lal Mahton v. 
Kamla Prasad (1952 All LJ 48): (AIR 
1951 SC 477) that the legislature has 
expressly declared in S. 3 of the 
Limitation Act that whether the de- 
fence of limitation be pleaded or not, 
the Court is bound to dismiss a suit 
which is brought after the period 
provided therefor in the First Sche- 
dule to the Limitation Act. If the 
plaintiff's right of action is appar- 
ently barred under the statute of 
limitation, O. VII, R. 6 of the Code 
makes it his duty to state specifical- 
ly in the plaint the grounds of ex- 
emption allowed by the Limitation 
Act upon which he relies to exclude 
its operation and if the plaintiff has 
got to allege in the plaint the facts 
which entitle him to exclude its 
operation these facts obviously must 
be in existence at or before the 
time when the plaint is filed. The 
provisions of R. 6 of O. VII, C.P.C. 
are mandatory in nature and when- 
ever a plaintiff wants to seek ex- 
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emption from the operation of law of 
limitation he must expressly state in 
the plaint the grounds on which ex- 
emption is sought for. 


9. It has now to be seen whether 
the plaintiff has complied with his 
requirement of law. A hare perusal 
of the plaint would disclose that no 
specific averment has been made by 
ithe plaintiff in the body ofhis plaint 
ion which exemption from the aw 
of limitation is sought for. There is. 
however, an endorsement on the 
plaint made by the Munsif North, 
Lucknow. It is dated 14-4-1959. From 
the endorsement it appears that fhe 
suit was instituted on 11-4-1959. The 
order on plaint was made on 11-4-1859. 
and the plaint was actually returred 
on 14-4-1959 for presentation to pro- 
per court. 

10. The learned counsel for the 
appellant submitted that this endorse- 
ment being made on the plent 
should be dzemed to be a part of 
the plaint and, therefore, the plain- 
_ tiff should not be penalised for zob 
having specifically stated the grourds 
on which exemption was sought for 
as required in R. 6 of O. VII, CFC. 
Rule 10 of O. VII, C.P.C. says tzat 
subject to the provisions of R. 19A 
the plaint shall at any stage of he 
suit be returned to be presented to 
the Court in which the suit shocld 
have been instituted. Clause (2) of 
R. 10 of O. VI, CŒ. P. C. requis 
that on returning a plaint the Jucge 
shall endorse thereon the date of 
its presentation and return, the name 
of the party presenting it, anda 
brief statement of the reasons 5r 
returning it. 


11. In compliance with the provi- 
sions of R. 10 (2) of O. VII, C.P.C. 
the learned Munsif North, Lucknow 
made the necessary endorsement on 
the plaint while returning the plant 
to the plaintiff. This endorsement -s, 
therefore, in my view a part of the 
plaint itself and can be looked irto 
for the purposes of S. 14 of the 
Limitation Act. The plaintiff had 
examined Ganesh Prasad, Advocete 
as P. W. 3. He had filed the plait 
in the Court of Munsif North and 
though the order for the return of 
plaint was made on 11-4-59 the 
plaint was not returned to him tl 
14-4-59. He further stated that 4e 
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had been visiting the officer for tak- 
ing back the plaint which could not 
be returned to him kefore 14-4-59. 
The plaintiff had examined the coun- 
sel to show that he did not file the 
suit in bad faith in the Court of Mun- 
sif North. On the contray his coun- 
Sel first filed the plaint in the Court 
of Munsif North Lucknow and there- 
after as soon as it was returned to 
him he filed the same in the Court 
of Munsif South on the same date. 
It could not therefore, be said that 
the plaintiff was not prosecuting the 
case with due diligence or in good 
faith. The conditions of Section 14 
were, in my view, fully satisfied in 
the case and the plaintif was, there- 
fore, entitled to the benefit of that 
section. The trial ccurt had, as 
pointed out earlier, given the bene- 
fit to him, but the appellate court 
below refused to do so. In my view, 
the plaintiff was entitled to the bene- 
fit of Section 14, Limitation Act, 
hence the time spent from 11-4-59 
to 13-4-1959 shall be excluded while 
calculating the period of limitation. 
In doing so, the suit would be with- 
in limitation. The appellate court 
below was, therefore, not correct in 
folding that the suit was barred by 
ime. 


12. Both the courts below have 
found that the defendants were liable 
to pay the amount claimed by the 
plaintiff in the suit. In the circum- 
stances, the suit ought to have been 
decreed. In the result, the appeal is 
allowed with costs. The decree pass- 
ed by the appellate Court below is - 
set aside and the decree passed by 
the trial court is restored. 

Appeal allowed. 
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lants v. Smt. Maya Devi and others, 
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D/- 3-11-1977*. 
(*Against judgment and decree of 
N. B. Etawah,- - 
Vai re $ 
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Hindu Law — Partition — Evi- court but she has also been ım- 
lence of. pleaded as the appellant No. 2 in 
It is obvious that when branches the instant second appeal. 

have been separated over long pe- 2. In brief, the plaintiff alleged 


riods, it is not always possible to 
aave a direct evidence of tne actual 
date of partition that will be an 
impossibility in many cases. How- 
aver, the course of dealing with the 
property is itself material to show 
that there has been separation of 
not. When there is a controversy 
as to whether there has been sepa- 
ration or not in a family, the fact 
that sale-deeds in the past were ex- 
ecuted by members of a family with 
recitals which would only be consis- 
tent with separateness and not joint- 
ness, then such documents are un- 
doubtedly admissible to prove sepa- 
rateness, 


In the instant case, the vendors 
clearly recited in the sale-deed 
executed in favour of father of 
plaintiff that they had 1/8th share 
in the property in dispute and they 
were transferring the same in fa- 
vour of the vendee. | 

Held the document 
there had already heen separation 
in the family and definite shares 
had come to be owned by differ- 
ent branches. (1893) ILR 15 All 339; 
(1894) ILR 16 All 369, Distinguished. 
AIR 1954 All 801, Rel. on. AIR 1964 
SC 136, AIR 1957 All 221, Ref. 

(Paras 8, 9, 11) 
Cases Referred: Chronological Paras 
AIR 1967 All 221 6 


proved that 


AIR 1964 SC 136 5 
AIR 1954 AN 801 5, 8 
(1894) ILR 16 All 369 5. 10 
(1893) ILR 15 All 339 5. 10 
S. P. Srivastava, for Appellants: 
S. C., for Opposite Parties. 
JUDGMENT:— This second ap- 


peal arises out of a suit for parti- 
tion. The plaintiff claimed 5/8th 
share in the house in dispute. Both 
the courts below have decreed her 
claim by a preliminary decree. Now 
the contesting defendants, namely, 
defendants Nos. 4 and 5 and their 
mother Smt. Ram Devi have 
up in the instant appeal against the 
judgment and decree of the courts 
below. It seems that Smt. Ram 
Devi had not contested the claim in 
the trial court and did not join the 
appellants in the lower appellate 


come, 


that one Pooran Mal was the origi- 
nal ancestor and at his death he 
left four sons. viz.. Mohan Lal. Shiv 
Sahai, Heera Lal and Mangal Sen, 
Pooran Mal left the house in dis- 
pute and the plaintiffs allegation in 
the plaint is that each son had 1/4th 
share in the said house on the 
death of Pooran Mal. It is argeed 
between the parties that Hira Hal 
was the first to die in 1917, there- 
after Shiv Sahai died and thereafter 
Mohan Lal died in 1938. Mangal Sen 
was the last to die on 18th Jan. 
1958. The  plaintiff-respondent No. 
lis the daughter of Mangal Sen. 
Heera Lal on his death left his 
widow Smt. Ram Dulari and the lat- 
ter died issueless in 1946. Shiv 
Sahai on his death left Kalka Pra- 
sad and Kalka Prased at his death 


-left his widow Smt. Ram Devi and 


his two sons Ram Gopal and Nathu 
Ram. who are defendants Nos, 4 & 5 
the appellants Nos, 1 and 3 before 
me. Mohan Lal on his death left his 
widow Kokla and his son Giria 
Shanker, Subsequently, Girja Shan- 
ker also died and left his widow 
Smt. Ganga Devi and his son Uma 
Shanker, who are respondent Nos. ? 
and 3 in this appeal. The plaintiff 
Smt, Maya Devi claimed that she 
inherited 5/8th share from her 
father Mangal Sen. Mangal  Sen’s 
5/8th share was said to be compris- 
ed of his original 1/4th share in the 


property another 1/4th share inher- 
ited on the death of Smt. Ram 
Dulari widow of Hira Lal in 1946 


and 1/8th share sold by Smt. Kokla 
widow of Mohan Lal and her son 
Girja Shanker by a registered sale 
deed dated 2ist of July 1947. 

3. The defendants Ram Gopal and 


Nathu Ram contested the suit on 
various grounds, Inter aha. it was 
submitted that the four sons of 


Pooran Mal constituted a joint Hindu 
Family and.there was separation be- 
tween them only about 25 or 26 
years back and even then, so far as 
the house is concerned, it remained 
joint family property. It is not dis- 
puted that in case this allegation be 
correct then the said defendant’s 
share could be 1/8rd. 
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4. The courts below gave a fird- 
ing that the sons of Pooran Mal 
were separate and the property in 
question was owned in 1/4th share 
by each of the four sons of Pooran 

a 


5. Sri S. P, Srivastava, learred 
counsel for the appellants, has ecn- 
tended that the said finding record- 
ed by the courts below, is without 
any evidence to support it and is 
bad in law. He contends that there 
is a presumption of jointness in a 
Hindu family and the courts below 
have not recorded any finding as to 
when did tne sons of Pooran Mal 
separate, and in such a situatior it 
cannot be said that Hira Lal, when 
he died in 1917, died in a state of 
separateness. Learned counsel nas 
next contended that the  allewed 
sale deed dated 21st of July 1347 
said to have been executed by Snt. 
Kokla and her son Girja Shanker in 
favour of Mangal Sen was not bind- 
ing on his client and in fact it was 
not within his knowledge. Any ad- 
mission contained in the said dozu- 


ment could in no way be used to 
the prejudice of his client. Laszly, 
counsel contended that the written 


statement was sought to be amend- 


ed by an application for amend- 
ment but the trial court wrorly 
refused the said application. Coan- 


sel placed reliance on thé followiny 
cases— 


(1893) ILR 15 All 339; (1894) ILR 
16 All 369; ATR 1954 All 801: AIR 
1964 SC 136. 


6. On the other - hand Sri S. N. 
Agarwal, learned counsel for the 
plaintiff-respondents contended that 
the findings recorded by the courts 
below were pure findings of fact and 
as such the court has no jurisdic- 
tion to interfere in the instant 
second appeal, He has next submit- 
ted that there is evidence on the 
record to support the findings re- 
corded by the courts below. He has 
placed reliance on AIR 1967 All 
221. 

7. It seems to me that so far as 
the objection to the rejection of 
the application or amendment ol 
the written statement is concerned, 
it cannot be argued that the trial 
court was not justified in  rejeccing 
the said application. Pleas of ad- 
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verse possession. estoppel and ac- 
quiescence were sought to be taken 
after the close of the evidence and 
the trial court refused to allow such 
an application. In my _ opinion the 
rejection was justified. It will be 
seen that on the one hand the con- 
testing defendants were claiming a 
continuing ownership of the joint 
family over the property in dispute 
on the other hand the pleas which 
were sought to be raised were a 
negation of the aforesaid plea of 
jointness and. new pleas which need- 
ed evidence were beirg raised at 
the time when the evidence of the 
parties stood closed. I, therefore, 
reject this contention raised by the 
learned counsel for the appellants. 


8. Now coming to.the other sub- 
missions, it seems to me that while 
it is a fact that the oral evidence 
tendered on behalf of the plaintiff- 
respondent may not he said to he 
absolutely satisfactory inasmuch as 
the plaintiff. due to her young age, 
could not be expected to have a 
personal knowledge of the date ol 


actual separation and her witness 
P. W. 3 Jorawar Singh has un- 
doubtedly made some confusing 


statement, still, it cannot be said 
that the courts below have rendered 
their findings on no evidence what- 
soever. It is obvious that when 
branches have been separated over 
long periods, it is not.always possi- 
ble to have a direct evidence of the 
actual date of partition, that will be 
an impossibility in many cases. How- 
ever, it has been emphasised in the 
case law that the course of dealing 
with the property is itself material 
to show that there has been separa- 
tion or not. Counsel placed reli- 
ance on AIR 1954 All 801 and in 
the said case itself it has been clear- 
ly observed (at p, 807): 

In order to prove separation, it is 
not enough to show that different 
members of the family lived, ie. 
resided and messed separately, It is 
necessary to establish that either 
there was a partition of the joint 
family property by metes and bounds 
or at least that the members of the 
family dealt with it as if they had 
separate defined shares therein.” 

9 Now applying this test it 
seems to me that the courts below : 
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were justified in returning a finding 
that the four sons of Pooran Mal 
had separated. The courts below 
have placed a great reliance on the 
recitals in the sale deed dated 2ist 
of July 1947, which is exhibit No. 
2. In the said document it is clear- 
ly recited that the vendors had 1/8th 
share in the property in dispute ang 
they were transferring the same in 
favour of the vendee, Mangal Sen. 
It will be seen that Girja Shanker 
had a son Uma Shanker at ‘the 
time when the sale-deed was ex- 
ecuted and he, too. would have 
1/8th share in the property. The 
said share of Uma Shanker was not 
being sold. Therefore, the execut- 
ants of the document soid 1/8th 
share in the said house. This docu- 
ment is important because it clear- 
ly shows that in 1947 when there 
was no dispute between the parties, 
by a registered document the branch 
of Mohan Lal clearly admitted that 
1/4th share in the house belonged 
to it. It is obvious that if Hira Lal 
in 1917 had died in a state of joint- 
ness as contended for by the learn- 
ed counsel for the appellants, then 
the vendors would have claimed 
not 1/8th share but 1/6th share in 
the property. There was no reason 
why they should have acted against 
their own interest if jointness as al- 
leged by the contesting defendants 
were a real fact, It is true that the 
recitals in the sale-deed are not 
binding on the non-executants but 
this is not to say that the sale-deed 
is not admissible in evidence on the 
controversial point. When there is 
a controversy as to whether there 
has been separation or not ina 
family, the fact that sale-deeds in 
the past were executed by members 
of a family with recitais which 
would only be consistent with sepa- 
rateness and not jointness, then such 
documents are undoubtedly admis- 
Isible to prove separateness. In the 
instant case it has to be seen that 
the document was executed as far 
back as 1947. The suit itself was 
filed in 1968. The document was 
never challenged by the contesting 
defendants and I have not been im- 
pressed with the submission that 
they were really not aware of the 
execution of the said document over 
a period of 21 years till the date of 
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the suit. In my opinion, therefore, 
the courts below were justified in 
Placing a big reliance on the ‘said 
document for their finding that the 
four sons of Pooran Mal were sepa- 
rate from each other and each had 
1/4th share in the property. P. W 
3’s statement is there that after the 
death of Pooran Mal his four sons 
were separated. This clearly is a 
statement in denial of the defen- 
dants’ allegation that they wera 
joint, By implication it is also a 
denial of the suggestion that Hua 
Lal might have died in a state of 
jointness, because if that were so 
then the witness’s statement that all 
the four sons were separated would 
not be consistent with the fact of 
Hira Lal being joint. The witness’s 
statement, however, is that all the 
four sons were separated. It is true 
that this witness has undoubtedly 
made confusing and sometimes, even 
inconsistent statements, but the 
courts below were entitled to place 
reliance on the witness’s statement or 
on such parts thereof as seemed to 
them to be consistent with the docu- 
mentary evidence on the record. It 
cannot be said that the courts be- 
low went wrong in law in assessing 


the evidence as they did. In this 
view of the matter. I accept the 
learned counsel for the plaintiff- 


respondents’ plea that the appeal 
stands concluded by findings of fact 
and no question of law arises to 
warrant interference in the second 
appeal. 


10. So far as the cases cited at 
the bar are concerned, in my opin- 
ion (1893) ILR 15 All 339 and (1894) 
ILR 16 All 369 (supra) have no re- 
levance because in the instant case 
it has not been shown that in 1947 
when the sale deed was executed 
there was jointness in the family. 
Actually, the said deed is indicative 
of the fact that prior to its execu- 
tion, there had been separation be- 
tween the parties and different bran- 
ches of Pooran Mal’s family had 
come to own the property in defi- 
nite shares. It is not a situation 
where it can be said that an un- 
divided share in the joint family 
property was being sold. ; 


11. So far as the Supreme Court 
case is concerned, it has laid down 


emp Ty 
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that the intention to separate m-st 
be communicated to the other par- 
ties concerned. In the instant case 
we are not concerned with any sih 
Situation, If the sale-deed of i¢47 
were to be treated as the first ini- 
cation of the vendors to separate, 
then the said question might be hev- 
ing some relevance but I have mot 
interpreted the said document in 
that manner. In my opinion he 
said document was not indicative of 
an intention to separate after dis- 
carding joint family status. In feet, 
it was a document which proved 
that there had already been sepa- 
ration in the family and _  defirate 
shares had come to be owned by 
different branches. In this view of 
the matter. we are not concerred 
with the situation where for ‘fhe 
first time a coparcener is trying to 
express his intention to separate. 
Therefore, in my view this Supreme 
Court case is not applicable to the 
facts of the instant appeal. 

12. This appeal accordingly fats 
and is dismissed. In terms of the 
stay order dated 4th Dec. 1975 the 
plaintiff-respondent No. 1 will be 
entitled to withdraw the amourts 
which were deposited by the app=i- 


lants in compliance with the sad 
stay order. In the circumstances, 
the parties shall bear their own 


costs. ; 
Appeal dismiss2d. 
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M. N. SHUKLA AND 
K. C. AGARWAL, JJ. 
_ Yadav Ram, Appellant v. Laxm:n 
Singh Bisht, Respondent. 
First Appeal No. 325 of 1964, DJ- 
1-11-1977.* ; 
. (A) Evidence Act (1872), Ss. af 
and 92 — Sections do not preclude 
a party from giving evidence lo 
show that the written agreement 
`~ executed was never intended to of2- 
rate as an agreement, but was 
brought into existence solely for 
creating the evidence. 





*(Against decree and judgment of 
A. P. Mittal 2nd Addl. Civil J. 
Nainital, D/- 13-11-1963). 
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Whether a transaction is shan: or 
fictitious and not real may be prov- 
ed by inferences which may rea- 
sonably be drawn from the intrin- 
sic evidence respecting the transac- 
tion itself or from extrinsic circum- 
stances surrounding the transaction. 

(Para 6) 


Held that although the execution 
of the document in question had 
been admitted by the defendant, he 
had made a consistent statement in 
explaining the circum- 
stances under which the same was 
executed. He pointed out that as 
over Rs. 33,000/- were due to the 
defendant firm and the plaintiff had 
not paid the same, the defendant 
pressed upon the plaintiff for the 
payment of the amount, It was then 
that the plaintiff gave the truck to 
him. The defendant had, how- 
ever, agreed to return the truck to 
the plaintiff in case the sum of 
Rs. 18,000/-, which was adjusted to- 
wards the old dues had been paid 
by the plaintiff to ths defendant. 
The agreement was thus sham as 
the same was executed by the par- 
ties with the common intention that 
the said document was not to create 
the legal rights and obligations which 
is ostensibly appeared to create. 

[Paras 8, 15) 

Held further that the evidence of 
the defendant on the question that 
the truck was not taken by him on 
hire far outweighed the evidence of 


the plaintiffs credibility and the 
trial court was wrong in accepting 
the evidence of the plaintiff and 


granting a decree for return of the 
truck. AIR 1936 PC 70, Rel. on. 
(Para 16) 
Anno: AIR Manual 3rd Edn. Evi- 
dence Act (1872), S. 91 N. 1 and 
S. 92 N. 1. i 
(B) Civil P. C. (1908), O. 30, R. 1 
— Suit against firm Form of 
plaint. . 
It is true that a firm does not 
have a legal entity, but O. XXX, 
R. 1, C. P. C. permits that two or 
more persons claiming as partners 
may sue or be sued in the name of 
the firm. Appendix ‘A’ to the Code 
shows that in a suit ageinst a firm 
description of the defendant should 
be “A, B, a firm carrying on the 
business in partnership at a 
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It is not necessary to give the names 
of the partners or to sue the firm 
through the partners, Held that as 
the suit was not against the firm it 
was liable to be dismissed. 


(Para 17) 
Anno: AIR Commentaries Civil 
P. C. (1908), (8th Edn.) O. 30 R.1 


N. 1-A. 
Cases Referred: Chronological Paras 
AIR 1936 PC 70 14 


J. N. Chandra, B. M. L. Srivas- 
tava, Jagat Mohan, Standing Coun- 


sel and H. N. Sharma, fcr Appel- 
lant: V: Swaroop and J. Swaroop, 
for Respondent. 

K. C. AGARWAL, J:— This ap- 


peal is directed against the judgment 
dated 13-11-1963 of the IInd Addl. 
Civil Judge, Nainital, decreeing the 
suit of the plaintiff for the return of 
Truck No, U.S.N. 1117 and for reco- 
very of damages. The defendant 
was further directed to execute a 
deed of reconveyance in favour of 
the plaintiff in respect of the truck 
mentioned above, failing which the 
plaintiff was entitled to recovery of 
a sum of Rs. 18,000/- from the de- 
fendant as price of the truck. 


2. The plaintiff's case, as laid in 
the plaint is that he purchesed Truck 
No. U.S.N, 1117 in March, 1959 and 
as he did not have any truck work 
to execute, the truck was standing 
idle. Yadav Ram the defendant ap- 
proached the plaintiff for taking the 
truck on hire. Consequently the 
plaintiff gave the truck to the said 
defendant on June 8, 1959 on hire 
for a period ending December 31, 
1959. The defendant agreed to pay 
Rs, 1000/- per month of hire. The 
plaintiff further alleged that in order 
to enable Yaday Ram to obtain a 
permit in his name from the Re- 
gional Transport Authority. the plain- 
tiff executed a receipt showing trans- 
fer of the truck to the dezendant in 
lieu of Rs. 18,000/-. The receipt 
executed was fictitious and unreal, 
The defendant thereafter made an 
application to the R. T. A. for the 
permit for the aforesaid truck on 
the basis of the receipt obtained by 
him from the plaintiff. On the same 
day, simultaneous to the execution 
of the receipt, an agreement was 

executed by Yadav Ram whereby he 
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undertook to return the truck to the 
plaintiff in the beginning of January, 
1960 without receiving any money. 
The plaintiff stated that as the de- 
fendant neither paid the hire nor 
returned the truck to the plaintiff 
after expiry of December, 1959, the 
plaintiff got suspicious. He there- 
after sent a notice dated 5th of Jan. 
1960 to the defendant to return the 
truck. The defendant gave a false 
and incorrect reply to the said notice 
and refused to hand over the truck. 
Consequently. the plaintiff filed the 
suit for the return of the truck and, 
in the alternative, for’ the recovery 
of Rs. 32,000/- as its price. The 
plaintiff also claimed damages for the 
period from Ist of Jan. 1960 upto 
the date of delivery of the truck. A 
sum of Rs. 6,000/- was claimed by 
him as hire for the period 8th of 
June, 1959 to 31st Dec. 1959. 

3. In his written statement Yadav 
Ram the defendant denied the alle- 
gations made in the plaint. He alle- 
ged that a sum of Rs, 11,415/- was 
outstanding against the plaintiff in 
respect of certain commodities pur- 
chased by him from time to time 
from the defendants firm—Ram Lal 
Ram Swarup—and the money bor- 
rowed by him in cash. Further, a 
sum of Rs. 20,000/- was due from the 
plaintiff to the defendant towards 
the profits of different contracts 
which he and the plaintiff had carri- 
ed out in partnership. The truck in 
suit was given by the plaintiff te 
defendant to liquidate a part of the 
debt. The truck was transferred in 
favour of the defendant in lieu of 
Rs. 18,000/- which was duly adjusted 
towards the dues recoverable by the 
defendant from the plaintiff. The 
allegation made further by the de- 
fendant was that at the time of 
making the transfer the parties had 
settled that in case the plaintiff 
wanted to get the truck reconveyed 
in his favour, the defendant would 
return the same on payment of Rs. 
18.000/- besides other dues referred 
to above. The defendant denied that 
the truck was taken by him from 
the plaintiff on hire. He further 
alleged that the receipt dated 8-6- 
1959 was executed by the plaintiff 
acknowledging receipt of Rs. 18,000/- 
as the said amount had been ad- 
justed under the settlement arrived 
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at between the plaintiff and the c2- 
fendant towards the old debt which 
was payable by the former to the 
latter. With regard to- the agre2- 
ment dated 8th June, 1959 the č2- 
fendant alleged that the same was 
fictitious and fraudulent. He denied 
the liability of payment of damag=s 
as well as the amount claimed 3y 
the plaintiff as rent. 


4. The trial court framed a nun- 
ber of issues and after taking the 
evidence, both oral and documentezy 
of both the parties, accepted the 
plaintiffs case in toto and passed a 
decree for the return of the truck. 
Feeling aggrieved, the defendant filed 
the present appeal against the afore- 
said judgment and decree. 

5. We heve heard the learred 
counsel for the parties at some 
length and have gone through ine 
judgment of the trial court. “Je 
have also teen taken through ine 
entire evidence. We are constrairad 
to observe that the court below has 
not made a correct approach to ine 
facts of the present case and kas 
proceeded mostly on conjectures end 
speculations and has also commit əd 
errors of record in arriving at some 
of the important findings. 


6. Before dealing with the nee- 
rits. we may say a word relating to 
the evidence which is admissible in 
a case like the present. All legal 
evidence is either direct or circum- 
stantial. By direct evidence is meant 
when the principal fact is attesiad 
directly by witnesses, things or docu- 
ments. To ell other forms, the term 
circumstantial evidence is appli=d. 
The basic distinction between the 
direct and the circumstantial evi- 
dence is that in the former witnesses 
testify directly of their knowledge as 
to the facts to be proved, while in 
the latter proof is given of facts and 
circumstances from which the corcrt 
may infer other facts which reascna- 
ably follow. Circumstantial eviderze 
proves and tells the story of a traan- 


saction which has already been com- 


pleted. It is said that witnesses may 
lie, but circumstances do not. Since 
it is often not possible to bring zi- 
rect evidence to prove the real 
character of a transaction, circum- 
stantial evidence is permitted to >e 
brought on 
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same. In fact, sometimes circum- 
stantial evidence is as cogent and as 
irresistible as direct as positive testi- 
mony of the witnesses. Thus, whe- 
ther a transaction is sham or fictiti- 
ous and not real may be proved by 
inferences which may reasonably be 
drawn from the intrinsic evidence 
respecting the transaction itself or 
from extrinsic circumstances sur- 
rounding the transaction. While we 
will discuss the evidence adduced in 
this case, we will show that the trial 
court committed an error in not re- 
ferring to the circumstances and in 
deciding the case by making a 
wrong approach to it. 


7. The main controversy between 
the parties was whether the plaintiff 
was entitled to the return and recon- 
veyance of the truck in suit. It is 
the admitted case of the parties that 
the truck belonged to the plaintiff 
who had purchased the same in 
March, 1959. According ta the plain- 
tiff, the truck was given to the de- 
fendant on hire on 8th June, 1959. 
To prove his case the plaintiff ap- 
peared in the witness box as a wit- 
ness. He further filed the agreement 
dated June 8, 1959 executed by 
Yadav Ram defendant in which the 
latter acknowledged and admitted 
that he was not the- owner of the 
truck and that the same had been 
taken by him on hire from the plain- 
tiff @ Rs. 1000/- per mensem. In 
this agreement the defendant also 
admitted that the receipt executed 
by Laxman Singh Bisht the plaintiff 
on 8th of June, 1959 acknowledging 
the payment of Rs. 18,000/- was false 
and that the same was cbtained by 
the. defendant from the plaintiff only 
to enable the latter to obain the per- 
mit. The circumstances under which 
the aforesaid agreement and the re- 
ceipt had been executed by the de- 
fendant and the plaintiff respectively 
have been explained by the defen- 
dant in his deposition. The execu- 
tion of the agreement dated 8-6-1959 
having been admitted by the defen- 
dant, the only question that remains 
to be examined is whether the same 
was fictitious and sham, as contended 
by him. It has come in evidence of 
the said defendant that the plaintiff 
and the firm Ram Lal Ram Swarup, 
of which the defendant was a part- 
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ner, had business relationship, The 
plaintiff used to borrow money in 
cash from the defendant and also 
used to obtain ration and other com- 
modities, The defendant stated that 
the total amount of these two items 
had exceeded Rs. 14,000/- when the 
truck in question was given by the 
plaintiff to the defendant. To prove 
his case of the business dealings be- 
tween the plaintiff and the firm, 
Ramlal Ram Swarup, the defendant 
produced the ‘Bahi Khata’ of the 
said firm. The plaintiff also admitted 
that he was doing the business of 
supplying ration at the sites where 
the contracts used to be executed in 
partnership with the defendant. He 
further admitted that the truck 
given by him in June, 1959 was re- 
gistered in the name of the firm 
Ramlal Ram Swarup and since then 
it was running in the same name on 
the permit obtained by the said firm. 


8. Sri S. P. Gupta counsel for 
the defendant contended that on the 
facts and circumstances of the pre- 
sent case it was not believable that 
the truck was given by the plaintiff 
to the defendant on hire. He assail- 
ed the statement of the plaintiff and 
contended that it was not worthy of 
being relied upon inasmuch as he 
even denied the facts in proof of 
which documentary evidence has been 
brought on record. He further point- 
ed out that the defendant admitted 
that the parties were having financial 
dealings under which the plaintiff 
had taken money from the defen- 
dant. Jt is, no doubt, true that in 
his statement the defendant had 
alleged that Ex. A/4 had been exe- 
cuted by him only for the purpose 
of enabling the defendant to obtain 
the permit, but on examination of the 
entire facts and circumstances of 
the present case it appears to us to 
be highly: improbable that the plain- 
tiff could have given the truck to 
the defendant on hire. We have 
carefully examined the statement of 
Laxman Singh Bisht, the plaintiff. 
We find that at places more than 
one, he attempted to conceal „the 
true facts and gave incorrect versions 
- about them regarding which there 
was no occasion for him to do so. 
Admittedly, the written contract be- 
tween the plaintiff and the defen- 
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dant relating to Pat Kote canal con- 
tract had been entered into between 
the plaintiff and the defendant and 
the terms of the same were also re- 
duced to writing. The plaintiff still 
had the audacity to say that he 
knew nothing about the terms of 
the contract. Although in his state- 
ment made under O. X R, 2 C, P. C. 
the plaintiff admitted that the afore- 
said truck was with the defendant 
prior to June 8, 1959 for three 
months, but in his statement made 
in the court on oath he denied the 
said fact. This may not be a con- 
clusive circumstance, but the court 
has to scrutinise it carefully. Prud- 
ence requires that the testimony of 
such a person should be carefully 
examined before relying upon it. 
Apart from the statement made by 
him, the other document which sup- 
ports his case is the agreement dated 
8th June, 1959 executed by the de- 
fendant. Although the execution of 
this document has been admitted by 
the defendant, he has made a consist- 
ent staternent in the court explain- 
ing the circumstances under which 
the same was executed. He pointed 
out that as over Rs. 33,000/- were 
due to the firm Ramlal Ram Swarup 
and the plaintiff had not paid the 
same, the defendant pressed upon the 
plaintiff for the payment of the 
amount. It was then that the plain- 
tiff gave the truck to him. The de- 
fendant had, however, agreed to re- 
turn the truck to the plaintiff in case 
the sum of Rs. 18,000/-, which was 
adjusted towards the old dues had 
been paid by the plaintiff to the de- 
fendant. The statement of the de- 
fendant made to the effect that the 
truck was not taken by him on hire 
appears to be convincing. The plain- 
tiff himself admitted that after the 
truck was given by him to the de- 
fendant, the same was got registered 
in the name of the firm Ramlal 
Ram Swarup. Had the plaintiff not 
given the said truck towards the 
liquidation of the debt due to the 
said firm, he could have immediately 
objected to the obtaining of the 
permit by the said firm in its name. 
The fact that the plaintiff kept silent 
and did not assert that the said firm 
had no right to obtain the permit, 
establishes that the truck was not 
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given by him to Yadav Ram en 11. Another circumstance which 
hire. may be noted is the promptness we 

which the notice was given by the 
Pa apat Ta oeh E aA plaintiff to the defendant on ist of 
which clinch the controversy in January, 1960 for the return of the 
favour of the defendant. Under the TUCK. If the truck was really on 


terms of the agreement Ex. 4 the 
defendant was liable to pay the rent 
@ Rs. 1,000/- per mensem. The lia- 
bility to pay the rent accrued wich 
effect from the date on which the 
permit was obtained from the R2- 
gional Transport Authority to ply 
the truck but the defendant did not 
pay any rent or hire to the plaintif, 
as agreed to in Ex. 4. Normally, 
the plaintiff was expected to make a 
demand for the rent from the defen- 
dant. He did not do so. The fact 
that the demand for the hire was 
not made from the defendant shows 
that the same was not taken by the 
defendant for the purpose alleged by 
the plaintiff, otherwise the plaint-ff 
would have’ made demand for the 
same. The rent was payable month- 
wise. The defendant kept the truek 
for about six months with him with- 
out paying a single paisa towards 
the hire, but curiously enough the 
plaintiff did not demand it. 


10. The other noteworthy circum- 
stance is that the truck was: taken by 


the defendant on hire from tke 
plaintiff only for six months. In case 
the plaintiff did not require the 


truck for his use the same shoud 
have been given for a longer pericd 
on hire to the defendant. Under the 
agreement Ex. 4 the defendant was 
required to return the truck by the 
end of Dec. 1959. At the time when 
this agreement was written the pez- 
mit had not even been obtained. The 
date on which such a permit cou_d 
be obtained was not known. Accord- 
ingly the taking of the truck fer 
such a small period on hire does not 
appeal to the reason. It appears 
that the truck was given by the 
plaintiff because demand for tte 
amount which was due from him 
must have been pressed upon. In 
order to pacify Yadav Ram, who wes 
one of the partners.of the firm Raw- 
lal Ram Swarup, the plaintiff gave 
the truck with an  understandirg 
that the same would be returned ty 
the latter when the payment of 
money was made. ‘ i 


hire, there was no need to give such 
a notice so soon as January, 1960. 
This demonstrates that the plaintiff 
was advised to assert his right on 
the basis of the agreement Ex, 4 at 
the earliest in order to show that 
the same was genuine. One fails to 
understand the hurry for giving -such 
a notice. The amount of hire on 
which the truck was- let by the 
plaintiff to the defendant had been 
mentioned in the agreement. The 
plaintiff could get the same even for 
the period after the expiry of the 
term for which the truck was taken. 
Had it been genuine case of taking 
the truck on hire by the defendant 
from the plaintiff, the latter would 
not have given the notice for the 
return of the truck. Soon after the 
receipt of the notice dated 5-1-1960 
the defendant gave the reply on 
8-1-1960 refuting the allegations 
made in the notice and stating that 
the agreement Ex, 4 was fictitious or 
sham, not executed with a view to 
five effect to it. 


12. The next thing which may be 
pointed out is that a hire purchase 
agreement normally contains express 
provisions for the termination in 
ceratin specified events, notably a 
breach by the hirer of any contrac- 
tual term. Such termination may be 
zutomatic on the occurrence of the 
specified event or by the owner on 
giving notice of termination or by 
the owner without notice. On termi- 
nation in accordance with the con- 
tractual provisions, the . owner is, 
just as in the case of termination at 
common law, entitled to the posses- 
sion of the truck. Such a clause is 
missing in the contract. The omis- 
sion to mention it is not only an 
accidental mistake. It shows that the 
parties never wanted it to be an 
agreement of hire. 

13. Some emphasis was laid by the 
Isarned counsel appearing for the 
tlaintiff on the fact that since the 
defendant himself admits the receipt 


-Ex. A/1 dated 8th of June, 1959 to 


ke fictitious or fake, therefore the 
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court should hold that the theory of 
adjustment of Rs. 18,000/- was not 
established. It is true that according 
to the defendant himself, the pay- 
ment of Rs, 18,000/- was not made 
in cash as recited in Ex. A/1, but the 
defendant definitely alleged that this 
amount was due from the plaintiff 
and it is towards the payment of the 
said dues that this receipt was exe- 
cuted. Merely because the defendant 
stated that the sum of Rs. 18,000 was 
not paid in cash that would not be 
a circumstance in favour of the 
plaintiff. Learned counsel for the 
defendant also referred to the langu- 
age of the agreement Ex. 4 and con- 
tended that there is no doubt that 


it was not real one. What is still 
more curious is that the truck was 
given by the plaintiff to the firm 


Ramlal Ram Swarup without any 
security. If the truck had been given 
on hire the plaintiff should have 
obtained some sort of security to 
safeguard his interest. It is not be- 
lievable that a truck valuing over 
Rs. 15,000/- was given on hire with- 
out any security. This circumstarce 
again is inconsistent with the case 
of the plaintiff. It appears that the 
court below: was also wrong in 
disbelieving the case of the defen- 
dant on the ground that since the 
defendant had not given any parti- 
culars of the alleged frauds, the de- 
fendant could not be heard to assert 
the same. The approach of the 
learned court below is incorrect. In 
the written statement, the defendant 
definitely and clearly asserted that 
the agreement Ex. 4 was not the re- 
production of the terms agreed upon 
by the parties. It was fake. written 
only with a view to enable the 
plaintiff to take back the truck in 
future in case he so desired. On the 
facts of the present case the defen- 
dant was not required to state any- 
thing more than whatever he had 
stated. A pleading has *o be read 
as a whole to ascertain its real im- 
port. It is the substance and not 
merely the form that has to be look- 
ed into, A court is required to 
gather the intention of the party 
from the tenor and terms of his 
pleadings taken as a whole. If the 
court below had read the written 
statement in the light of what we 
have said above, it would not have 


Yadav Ram v. Laxman Singh 


A. I R. 


come to the conclusion mentioned 
above, It is also wrong, as observ- 
ed by the court below, that the de- 
fendant had not given satisfactory 
explanation from his side. The agree- 
ment Ex. 4 was executed when the 
real transaction entered into be- 
tween the parties was a sale. 


14. Another aspect of the matter 
which needs to be mentioned here 
is about the opinion of the court 
below that the case set up by the 
defendant and the oral evidence 
produced by him in support there- 
of, being absolutely inconsistent and 
contrary to the terms contained in 


the written agreement, Ex. 4 can- 
not be looked into. The view taken 
by the court below is incorrect. 


Sections 91 and 92 of the Evidence 
Act do not preclude a party from 
giving evidence to show that the 
written ` agreement executed was 
never intended to operate as an 
agreement, but was brought into 
existence solely for creating the evi- 


dence. In Tyagaraya Mudaliar v. 
Vedsthannia (AIR 1936 PC 70) the 
Privy Council observed thus (at 
p. 73). 


“S, 92 only excludes oral evidence 
to vary the terms of the written 
contract. and has no reference to 
the question whether the parties had 
agreed to contract on the terms set 
forth in the document. So also 
Sec, 91 only excluces oral evidence 


as to the terms of a written con- 
tract. Oral evidence is admissible 
therefore to show that a document 


executed by a person was never in- 
tended to operate as an agreement 
but was brought into existence 
solely for the purpose of creating 
evidence about some other matter.” 


15. The only other thing that 
remains to he considered is the 
argument of the learned counsel 


for the plaintiff that even if the 
truck was not given on hire by the 
plaintiff to the defendant, the plain- 
tiff may not be entitled to hire, but 
he would certainly be entitled to 
the return of the truck. The argu- 
ment was based on the admission of 
the defendant that at one time the 


plaintiff was the owner of the said 
truck. It is true that the defen- 
dant admitted that the plaintiff 


was the owner of the truck, but 
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that itself would not be of any avail 
to the plaintiff, According to ‘the 
plaintiff, the truck was given by him 
to the defendant: under an agree- 
ment arrived at on 8th of June, 
1959 when the defendant obtaired 
it on hire. Since we -have disbe- 
lieved the case of the  plain-iff 
that the truck was ‘given on hire, 
We cannot pass the decree in favcur 
of the plaintiff directing the defen- 
dant to return it. The plaintiff 
could not succeed in proving his 
own case, He, having failed to do 
so, cannot ba granted a decree on 


the basis that since the truck was = 


found in possession of the firm 
Ramlal Ram Swarup, a decree ior 
its return must be passed in -favcur 
of the plaintiff. On his failure to 
prove his case, as alleged the plain- 
tiff could not be permitted to ask 
the Court to carve out a new cese 
for him either by stretching his 
Pleadings or reading into them 
something which was not there. In 
the absence of any proof of the 
right under which the plaintiff was 
entitled to the return of the truck, 
We cannot grant any decree to him. 
In our opinion the agreement. Ex. 4 
is sham as the same was  executad 
by the parties with the common in- 
tention that the said document was 
not to create the legal rights and 
obligations which it ostensibly ap- 
pears to create. : 

16. On a consideration of the eri- 
dence of the plaintiff and the de- 
fendant we are clearly of the opin- 
ion that while the evidence of the 
defendant and the circumstances 
existing on record have a ring of 
truth, the evidence of the  plaint-ff 
is not worthy of credence, In othar 
words, the evidence of the defen- 
dant on the question that the truck 
was not taken by him on hire far 
outweighs the evidence of the plain- 
tiffs credibility and, in our  opia- 
ion, the trial Court was wrong in 
accepting the evidence of the plain- 
tiff on this point. 

17. Another point which needs to 
be considered is about the fact of 
the suit having been filed  agairst 
Yadav Ram as partner of the firm 
Ramlal Ram Swarup and not agairst 
the firm itself. We have indicatad 
above that from the evidence of 
the plaintiff as well as from that 
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defendant the truck was. 
given to the. firm Ramla) Ram’ 
Swarup, The liability to return the 
truck, if any, was that of the said 
firm, The plaintiff, however, filed a 
suit against Yadav Ram. It was not 
against the firm. It is true that a 
firm does not have a legal entity, 
but O, XXX R. 1, C. P. G permits 
that two or more persons claiming 
as partners may sue-or be sued in 
the name of the firm. Appendix 
‘A’ to the Code shows that ina 
suit against a. firm description of 
the defendant should be “A, B,a 
firm carrying on the business in 
partnership at ............ *. It is not 
necessary to give the names of the 
partners or to sue the firm through 
the partners. As the suit was not 
against the firm it is liable to be 
dismissed on this ground as well. 
18. Sri S. P, Gupta, counsel for 
the defendant, also challenged the. 
decree for damages awarded by the 
court below and contended that the 
Same is against all principles of law. 
Since we have not accepted the 
main case of the plaintiff, 
necessary for us to go into the same. 
We, however, wish to observe that 


of the 


the court below was -absolutely 
wrong in awarding damages @ 
Rs. 1000/- per mensem. 

19. For these reasons the appeal 


succeeds and is allowed. The judg- 
ment and decree of the court below 
are set aside. The suit is dismissed 
with costs. f 
f Appeal allowed. 
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M. P. MEHROTRA, J, 
Trilok Singh, Appellant v, Smt. 


Jamuna Devi and another, Respon- 
dents. 


F. A. F. O. No. 331 of 1974, D/- 
1-11-1977.* 

(A) Provincial Small Cause Courts 
Act (9 of 1887) (as amended by 
U. P. Act 37 of 1973), S. 15 (3), Pro- 


viso and Sch. II Art. 4 — Bengal 
Agra and Assam Civil Courts Act 
*(Against order of N. N. Chadna, 


Ist Addl. Dist. J. Varanasi, 
21-10-1974), 


LU/AV/E659/77/GNB 


D/- 





it is not - 


- = Act (9 of 1887), 
-v cand 32 — Bengal, Agra and Assam 
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(1887) (as amended by U. P. Acts 37 
of 1972 and 19 of 1973), S. 25 (2) — 
Suit by lessor to evict lessee from 
building — District Judge invested 
with - jurisdiction to try 
Judge of Court of Small 
under S. 25 (2) — Effect. 

Where the District Judge and the 
Additional District Judge have been 
invested with jurisdiction of a Judge 
of Court of Small Causes in terms 
of S. 25 (2) Bengal, Agra and 
Assam Civil Courts Act to try suits 
by the lessor to evict his lessee 
from a building or for the recovery 
from him of rent, ete. the limit of 
Rs. 5000/- laid down by the Pro- 
viso to S. 15 (3) Provincial Small 
Cause Courts Act does not apply to 
their jurisdiction to try such suits. 
AIR 1975 All 425 and C. R. No. 
1432 of 1974, D/- 21-11-1975 (Al) 
and (1977) 3 All LR 381, Rel. on. 
f (Para 15) 

Anno. AIR Manual {3rd Edn.) Pro- 
vincial Small Cause Courts Act, Sec- 
tion 15 Note 3. 

(B) Provincial Small Cause Courts 
Ss. 17 (1), Proviso 


Causes 


Civil Courts Aci (1887) (as amended 


“~, by U. P. Acts 37 of 1972 and 19 of 


1973), S. 25 (2) — Court invested 
with jurisdiction to try suits of na- 
ture of Small Causes under Section 
25 (2) — S. 17 (í), Proviso applies. 

Section 17 (1) including its Pro- 
viso applies not only to trial of suits 
by court of Small Causes. constitut- 
ed under the Provincial Small Cause 
Courts Act but also to trial of suits 
in the Court of Officers invested 
with jurisdiction to try suits in the 
nature of Small Causes under .Sec- 
tion 25 (2) of Bengal, Agra 
Assam Civil Courts Act though 
there is a distinction between the 
aforesaid two kinds of courts. The 
Proviso to S. 17 (1), therefore, ap- 
plies to an application under Order 
9, Rule 13. Civil P. C. moved ina 
suit in the nature of Small Causes 
pending in a Court which has been 
invested with jurisdiction to try the 
same under S. 25 (2) cf Bengal, 
Agra and Assam Civil Courts Act, 
AIR 1975 All 425, Rel. on. 

(Para 16) 

Anno. AIR Manual (3rd Edn.) Pro- 
vincial Small Cause Courts Act, Sec- 
tion 17, Note L 
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suit as - 


‘be regarded as a mere 


and - 


A. L Re 


(C) Provincial Small Cause Courts 
Acet (9 of 1887), Ss. 17 (1), Proviso 
and 32 — Bengal, Agra and Assam 
Civil Courts Act (1887) (as amended 
by U. P. Acts 37 of 1972 and 19 of 
1973), S. 25 (2) — Court specially 
empowered to iry suits in nature of 
small causes — Plaint need not 
state that suit is of small cause na- 
ture. 

When a suit in the nature of 
small causes is filed in a Court spe- 
cially invested with jurisdiction to 
try such suit under S. 25 (2) of 
Bengal, Agra and Assam Civil 
Courts Act it is not obligatory to 
state the said fact in the cause title 
of the plaint. Nor is it necessary 
that in the body of the plaint there 
should be such a recital. (Para 17) 


Anno.: AIR Manual (3rd Edn.), 
Provincia] Small Cause Courts Act, 
S. 17, Note 1. 

(D) Civil P. C. (5 of 1908), 0. 5, 
R. 5 — Suit tried as suit in nature 


- of small causes — Decree drawn ac- 


cordingly — Non-compliance with 

5, R, 5 is mere irregularity not 
affecting Court’s jurisdiction. 

Where the suit in the nature of 
small causes filed in a Court spe- 
cially empowered to try such suits 
was tried as a suit of the nature of 
small causes and the memoran- 
dum of evidence was recorded and 
the decree was drawn as required 
in such suits the fact that sum- 
mons was for settlement of issues 
and not for final disposal of the 
suit as required by O. 5, R. 5 must 
irregularity 
and cannot be said to have affected 
the jurisdiction of the Court. 

(Para 17) 

Anno. AIR. Comm. C. P, C. (8th 
Edn. 1971), O. 5, R. 5, N. 1. 


(E) Provincial Small Cause Courts 


Act (9 of 1887), Ss. 17 (1), Proviso 
and 27 — Civil P. C. (5 of 1868), 
O. 50, R. 1 — Ex parte decree — 


Application to set aside rejected 
No appeal lies. 

Order 43, Civil P. C. does not ap- 
ply to Courts of Small Causes by 
reason of O., 50, R. 1 Civil P. C. 
Therefore no appeal lies from an 
order of the Court of Small Causes 
rejecting an: application to set aside 
an ex parte’ decree. (Para 18) 


my 


. parte. 


1978 


Anno. (1) AIR Manual (8rd Eda.), 
Provincial Small Cause Courts Act, 
S. 17, N. 2, S. 27, N. 1; (2) AIR 
Comm. C..P. C. (8th 1971 Eda), 
O. 50, R. 1, N. 1. 

Cases Referred: Chronological Paras 
(1977) 3 All LR 381 15 
AIR 1975 All 425 15, 16 

(1975) Civil Revn. No. 1432 of 1e74, 

D/- 21-11-1975 (All) 

AIR 1970 Madh Pra 237 (FB) 
AIR 1933 Mad 322 (FB) 17 

Sri Siddheshwari Prasad. for p- 
pellant; Shri Laxmi Behari, for Bes- 
pondents. ` 

JUDGMENT:— This First Apreal 
From Order is directed against an 
order passed by the Ist Additional 
District Judge, Varanasi dismissmg 
an application under Order IX Rale 
13 C. P. C. : 

2. The brief facts are these. A 
suit was filed by the plaintiff “Zor 
the eviction of the defendant on the 
allegation that the latter’s tenancy 
had been determined and after such 
determination, he was not entitted 
to remain in occupation of the ac- 
commodation in his tenancy. Ar- 
rears of rent and damages for ide- 
gal use and occupation were elso 
claimed, The suit was decreed ex 
The defendant moved an 
application under Order IX Rule 13, 
C. P. C. for setting aside the ex 
parte decree. A preliminary obec- 
tion was raised on behalf of the 
plaintiff thet the said ‘application 


was not maintainable in view of the- 


fact that the suit was one of the 
nature of Small Causes and, there- 
fore, Section 17 of the Provinzial 


Small Cause Courts Act was apptic- 
able and in terms of the provisc to 
the said section, the defendant who 
was seeking to set aside the ex 
parte decree, was bound to depzsit 
in the court the amount due from 
him under the decree or in par- 
suance of the judgment, or to give 
such security for the performance of 
the decree or compliance with the 
judgment as the court might, on a 
previous application made by hiw. in 
this behalf would have  directad. 
Since admittedly this was not done, 
therefore, the application under 
Order IX, Rule 13, C. P, C. was not 
maintainable the court below viz. 
the Addl, Dist. Judge, Varanasi np- 
held the said objection and rejected 
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the application. Hence, the defen- 
dant has now come up in the ins- 
tant appeal and in support and op- 
position thereof I have. heard the 
learned Gounsel for the parties. 


3. Sri Siddheshwari Prasad, learn- 
ed counsel for the defendant-appel- 
lant raised the following conten- 
tentions: 


(i) In view of the valuation of the 
suit amounting to Rs. 8995/- the 
suit could not be tried as a suit of 
the nature of Small Causes and it 
could be tried only as a regular 
suit and, on that basis, the provi- 
sions of the Provincial Small Cause 
Courts Act would not be applicable 
to the decree which was passed by 
the court below. 


(ii) Even if the suit were held to 
be triable as a suit of the nature of 
Small Causes, still on a true inter- 
pretation of the relevant provisions 
of the Provincial Small Cause Courts 
Act, the proviso to Sec, 17 would 
not be attracted, inasmuch as, Sec- 
tion 17 and its proviso should be in- 
terpreted to be applicable only to 
regular courts of Small Causes and 
not to Courts which have been in- 
vested with the jurisdiction to try | 
suits of the nature of Small Causes.: 

(iii) In the facts of the instant 
case, the appellant should not be 
made to suffer on account of the 
Mistake which was committed by the 
trial court. 


4. On the other hand, Sri Laxmi — 


Behari, learned counsel for the 
plaintiffs-respondents, has supported 
the order under appeal and has 


questioned the maintainability of the 
appeal itself on the ground that as 
the order in question was passed in 
a suit which was bound to be treat- 
ed as a suit of the nature of Small 
Causes, therefore, no appeal would 
lie and, if at all, only a revision 
could lie under Section 25 of the 
Provincial Small Cause Courts Act. 
He has also contended that it will 
make no difference even if the con- 
tention of Sri Sidheshwari Prasad 
were to be accepted that the suit was 
really tried by the court below on 


‘its regular side and not as a suit of 


the nature of Small Causes. 

5. Before dealing with the rival 
contentions raised at the Bar. I 
think, I should draw attention to the 
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relevant statutory provisions, First, I 
shall notice the provisions of the 
Provincial Small Cause Courts Act. 
Section 4 defines Court of Small 
Causes in the following words: 


“4. Definition. —In this Act, unless 

there is something repugnant in the 
subject or context “Court of Small 
Causes” means a Court of Small 
Causes constituted under this Act, 
and includes any person exercising 
jurisdiction under this Act in - any 
such court.” 
Section 5 provides for the establish- 
ment of Courts of Small Causes. 
Section 6 provides for the appoint- 
ment of a Judge of such a Court of 
Small Causes. Section 15 occurring 
in Chapter III laid down as follows 
till it was amended by the U., P. 
Civil Laws Amendment Act 1968: 


“15 (1) A Court of Small Causes 
shall not take cognizance of the 
suits specified in the Second Sche- 
dule as suits. excepted from the 
cognizance of a Court of Small 
` Causes by which the suit is triable. 

(2) Subject to the exceptions spe- 
cified in that schedule and to the 
provisions of any enactment for the 
time being in force, all suits ofa 
< civil nature of which the value does 
not exceed five hundred rupees shall 
be cognizable by a court of Small 
Causes. 

(3) Subject as aforesaid, the State 
Government may, by order in writ- 
ing, direct that all suits of a civil 
nature of which the value does not 
exceed one thousand rupees shall 
be cognizable by a Court of Small 
Causes mentioned in the order.” 

6. By the aforementioned amend- 
ing Act, in sub-section (2) of Sec- 
tion 15 the sum of Rs. 1,000/- was 
substituted for the sum of Rs. 500/- 
and in sub-section (3), the figure of 
Rs. 2000/- was substituted for the 
figure of Rs, 1000/-. It may be stat- 
ed here that the Uttar Pradesh Civil 
Laws Amendment Act, 1968 was the 
President’s Act No. 35 of 1968 and 
it was repealed by the U. P. Civil 
Laws Amendment Act of 1970. While 
‘repealing the said President’s Act, 
the old sub-sections (2) and (3) of 
Section 15 were re-enacted with the 
result that basically the position 
remained as it was brought about 
by the amending Act of 1968. 


‘compliance with 


A. LR. 


7. By the Civil Laws Amend- 
ment Act of 1972 (U. P., Act No. 37 
of 1972), a proviso was added to 
Section 15 (3). The proviso reads as 
under: 

“Provided that in relation to suits 
by the lessor for the eviction of a 
lessee from a building after the de- 
termination of his lease, or for re- 
covery from him of rent in respect 
of the period of occupation there- 
of during the continuance of the 
lease, or of compensation for the 
use and occupation thereof after 
such determination of lease, the re- 
ference in this sub-section to two 
thousand rupees shall be construed 
as a reference to five thousand ru- 
pees. 

Explanation— For the purpose of 
this sub-section, the expression 
‘building’ has the same meaning as 
in Art. 4 in the Second Schedule.” 
Section 16 lays down as under: 

“16, Exclusive jurisdiction of Courts 
of Small Causes.— Save as express- 
ly provided by this Act or by any 
other enactment for the time being 
in force, suit cognizable by a Court 
of Small Causes shall not be tried 


-by any other court having jurisdic- 


tion within the local limits of the 
jurisdiction of the Court of Small 
Causes by which the suit is triable.” 
Section 17 is as follows: 

“I7. Application of the 
Civil Procedure— 

(1) The procedure prescribed in 
the Code of Civil Procedure 1908, 
shall save in so far as is otherwise 
provided by that Code or by this 
Act, be the procedure followed in a 
Court of Small Causes in all suits 
cognizable by it, and in all pro- 
ceedings arising out of such suits: 

Provided that an applicant for an 
order to set aside a decree passed 
ex parte or for a review of judg- 
ment shall, at the time of present- 
ing his application either deposit in 
the Court the amount due from him 
under the decree or in pursuance of 
judgment, or give such security for 
the performance, of the decree or 
the judgrnent as 
the Court may, on a previous appli- 
cation made by him in this behalf, 
have directed. 


(2) Where a person has 
liable as surety under the 


Code of 


become 
proviso 
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to sub-section (1) the security may 
be realised in manner provided by 
Sec. 145 of the Code of Civil Prc- 
cedure, 1908. . 

Under Section 25 a 
to the Court: of the 


revision lies 
District Judge 


against a decree or order made im 
any case decided by a Court cf 
Small Causes. Sections 32 and 233 


lay down as under: 

"32. Application of Act to Cours 
invested with jurisdiction of Court 
of Small Causes.— (1) So much of 
Chapters III and IV as relates to (a) 
the nature o? the suits cognizab-e 
by courts of Small Causes, 

(b) the exc.usion of the jurisdie- 
tion of other Courts in those suits 

(c) the practice and procedure ef 
Courts of Small Causes, 

(d) appeal from certain orders of 
those Courts and revision of cases 
decided by them, and 

(e) the finality of their decrees ard 
orders subjec: to such appeal ard 
revision as are provided by this 
Act, 

applies to Courts invested by ar 
under any enactment for the time 
being in force with the jurisdictim 
of a Court of Small Causes so fer 
as regards the exercise of that 
jurisdiction by those Courts. 

(2) Nothing in sub-section (1) with 
respect to Courts invested with the 
jurisdiction of a Court of Small 
Causes applies to suits instituted cr 
proceedings in those Courts before 
the date on which they were inves- 
ed with that jurisdiction. 

33. Application of Act and Coce 
to Court so invested as to tuo 
Courts.— A Court invested with tre 
. jurisdiction of a Court of Smail 
Causes with respect to the exercise 
of that jurisciction, and the same 
Court with respect to the exercise of 
its jurisdiction. in suits of a civil nē- 
ture which are not cognizable by a 
Court of Small Causes, shall- for tke 
purposes of this Act and the Code of 


Civil Procedure, be deemed to ke 
different courts.” 
Article 4 in Schedule II before ics 


amendment by the U. P. Civil Laws 
Amendment Act, 1972 (U. P. Aet 
No. 37 of 1972) was as follows: 

ta suit for the possession of im- 
movable property or for the recovery 
of an interest in such property.” 
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ffter its amendment by the afore- 
said amending Act of 1972, Article 
4 stood as under: 

*(4) a suit for the possession of 
immovable property or for the re- 
every of an interest in such pro- 
rerty but not including a suit by a 
lessor for the eviction of a lessee 
f-om a building after the determi- 
mation of his lease and for the re- 
covery from him of compensation 
for the use and occupation of that 
ete after such determination of 
ase. 


Explanation. — For the purposes 
cf this Article, the expression ‘build- 
iag’ means a residential or non-re- 
sential roofed structure and in- 
dudes any land (including any gar- 
cen), garages and outhouses, appur- 
tanant to such building, and also 
includes any fittings: and fixtures af- 
fxed to the building for the more 
teneficial enjoyment therecf.” 

8. Now certain provisions of the 
Bengal, Agra and Assam Civil - 


Courts Act may be noticed. Before 
is amendment, in 1968, Section 25 
stood as follows: l 
“25. Power to invest civil Judges 
and Munsif, with Small Cause 


Court jurisdiction— The State Gov- 
ernment may, by notification in the 
cfficial Gazette, confer within such 
local limits as it thinks fit, upon 
any Civil Judge or Munsif the 
jarisdiction of a Judge of a Court of 
Small Causes ‘under the Provincial 
Small Cause Courts Act, 1887, for 
tie trial of suits cognizable by "such 
©urts, upto such value not exceed- 
ing five ‘hundred rupees in the case 
cf a Civil Judge or two hundred 


and fifty rupees in the case ofa 
Munsif as it thinks fit, and may 
withdraw any jurisdiction so con- 


ferred: 


Provided that the State Govern- 
ment may, by notification in the Of- 


fcial Gazette, delegate to the High 
Court its powers under this sec- 
t.on.” 

9. By the aforesaid Civil Laws 
Amendment Act 1968, for the words 
‘tive hundred rupees’ and ‘two 
Trundred and fifty rupees’ the 
words ‘one thousand rupees’ and 
‘tive hundred rupees’ were respec- 


t:vely substituted. As stated above, 
tie said Act of 1968 (which was the 
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President’s Act) was repealed by the 
U. P. Civil Laws Amendment Act 
of 1970 and Section 25 was re-en- 
acted in the same shape in which it 
stood in consequence of the amend- 
ment made by the Act of 1968. 
Thus the section after the enact- 
ment of the Act of 1970 stocd as 
follows: 


“25, The State Government may, 
by notification in the Gazette, con- 
fer, within such local limits as it 
thinks fit, upon any Civil Judge or 
Munsif the jurisdiction of a Judge 
of a Court of Small Causes under 
the Provincial Small Cause Courts 
Act, 1887 (Act IX of 1887) for the 
trial of suits cognizable by such 
Courts, upto such value not exeed- 
ing one thousand rupees in the case 
of a Civil Judge or five hundred 
rupees in the case of a Munsif as it 
thinks fit, and may withdraw any 
jurisdiction so conferred: 


Provided that the State Govern- 

ment may by notification in the 
Gazette, delegate to the High Court 
its power under this section.” 
By the aforementioned U. P. Civil 
Laws Amendment Act of 1972 (U.P. 
Act No. 37 of 1972) Section 25 
was extensively amended. Sec.. 5 of 
the said Amending Act is reproduc- 
ed below: . 

"5, Amendment of Section 25 of 
Act XII of 1887.— Section 25 of 
the Bengal, Agra and Assam Civil 
Courts Act, 1887, as amended in its 
application to Uttar Pradesh shal 
be renumbered as sub-section (1) 
thereof, and— 

(i) in sub-section (1) as so re- 
numbered, for the existing proviso, 
the following proviso shall be sub- 
stituted, namely:— 

‘Provided that in relation to suits 
of the nature referred to in the 
proviso to sub-section (3) of Section 
15 of the said Act the reference in 
this sub-section , to one thousand 
rupees and five hundred rupees 
shal] be construed respectively as re- 
ferences to five thousand rupees and 
one thousand rupees:. 

(ii) after sub-section (1) as so re- 
‘numbered the following sub-section 
shall be inserted, namely, 

(2) The State Government may, 
by notification in the Official 
Gazette, confer upon any District 


ALR 


Judge or any Additional District 
Judge the jurisdiction of a Judge of 
a Court of Small Causes under the 
Provincial Small Cause Courts Act, 
1887, for the trial of all suits (irre- 
spective of their value) by the les- 
sor for the eviction of a lessee from 
a building after the determination 
of his lease or for the recovery 
from him of rent in respect of the 
period of occupation thereof during 
the continuance of the lease or of 
compensation for the use and occu- 
pation thereof after such determi- 
nation of lease, and may withdraw 
any jurisdiction so conferred. 


Explanation— For the purposes of 
this sub-section, the expression 
‘building’ has the same meaning as 
in Art. 4 in the Second Schedule 
to the said Act.” 


(3) The State Government may by 
notification in the Official Gazette 
delegate to the High- Court its 
powers under this section.” 

19. By the U. P. Civil Laws 
Amendment Act of 1973  (Presi- 
dent’s Act No. 19 of 1973) another 
sub-section, namely, sub-section (4) 
was added to Section 25, the said 
sub-section (4) reads as follows: 


“Where the jurisdiction of a Judge 
of a Court of Small Causes is con- 
ferred upon any District Judge or 
Additional District Judge by notifi- 
cation under this section, then, not- 
withstanding anything contained in 
Section 15 of the Provincial Small 
Cause Courts Act, 1887 all suits re- 
ferred to in sub-section (2) shall be 


cognizable by Court of Small 
Causes.” 

By virtue of Section 1 (3) of the 
said Act of 1973 it shall be deem- 


ed that the said sub-section (4) 
came into force on the 20th Sep- 
tember, 1972, ie. the date on 
which the U. P. Civil Laws Amend- 
ment Act of 1972 came into force. 


i1. Certain notifications which 
have been issued may also be no- 
ticed here. Notification No. 4111 
(8) VII-A-580/72, dated September 22, 
1972, published in Uttar Pradesh 
Gazette, dated 30-9-72, Part I (page 


5252) issued by the State Govern- 
ment lays down as under: 
‘In exercise of the powers con- 


ferred by sub-section (3) of Section 
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15 of the Provincial Small Cause 
Courts -Act, 1887 (Act IX of 1887) as 
amended by the U. P. Civil Laws 
Amendment Act, 1972 (U. P. Act 
No. 37 of 1972) and in continuation 
of Government Notification No. 1 (3) 
69-Nyaya (Ka-II), dated September 
23, 1969, the Governor is pleased 
to direct, that subject to the excep- 
tion specified in the second schedule 
of the first mentioned Act, and <o 
the provisions of any enactment for 
the time being in force, all suits re- 
ferred to in the proviso to the sad 
sub-section oz which the value does 
not exceed five thousand rupees, 
shall, with effect from the date of 
‘publication of this notification, be 
cognizable by the Courts of Judgs, 


Small Causes, Bareilly, Moradabad, 
Meerut, Gorakhpur, Aligarh, Kas- 
pur, Allahabad, Varanasi, Agra, 
Lucknow and the Court of Add- 
tional Judge, Small Causes, Luck- 


now.” 


12. The State Government issued 
another notification on the same 
day i.e. dated Sept, 22, 1972, pub- 
lished in Uttar Pradesh Gazette, 
Part I, dated Oct. 7. 1972 (page N3. 
5973), which lays down as under: 

“In exercise of the powers under 
sub-section (3) of Section 25 of tke 
Bengal, Agra and Assam Civil 
Courts Act, 1887 (Act XII of 1887) 
as amended by the Uttar Pradesh 
Civil Laws (Amendment) Act, 1972, 
(U. P. Act No. 37 of 1972) and im 
supersession- of all earlier notifice- 
tions issued in this behalf, the Gov- 
ernor is pleased to delegate to the 
High Court of Judicature at Alz- 
habad the powers of the State Gov- 
ernment under the said Section.” 


13. By notification No; 525 dated 
25-10-1972 the High Court confer- 
red 


“upon all the District Judges and 
Additional District Judges, the juris- 
diction of a Judge of a Court cf 
Small Causes under the Provincial 
Small Cause Courts Act, 1887 (Act 
IX of 1887), for the trial of al 
suits (irrespective of their value) cf 
the nature referred to in the sañ 
sub-section (2).” 

14. By notification No. 526 dated 
25-10-1972, the High Court directed 
as under: 
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i the High Court is pleased to . 
confer with immediate effect, upon 
all the civil Judges and Munsifs, 
while posted in a district where 
there is no Court; of Small Causes, 


the jurisdiction’ of a Judge ofa 
Court of Small Causes, under the- 
Provincial Small Cause Courts Act, 


1887 (Act IX of 1887), for the trial 
of suits upto the value specified be- 
lew:— 


(i) all suits of the nature referred 
to in the proviso to sub-section (3) 
of Section 15 of the said Act IX of 
1887, cognizable by a Couré of Small 
Causes.— 

(a) Civil Judges—of any value not 
exceeding five thousand rupees; 

(b) Munsifs—of any value not ex- 
ceeding one thousand rupees; 

(ii) all other suits cognizable by 
a Court of Small Causes— 

(a) Civil Judges—of any value not 
exceeding one thousand rupees. 

(b) Munsifs—of any value net ex- 
ceeding five hundred rupees.” 

15. On a consideration of the 
aforesaid provisions of the Provincial 
Small Cause Courts Act and of the 
Bengal, Agra and Assam Civil 
Courts Act, in. AIR 1975 AN 425 
(M. P, Misra v. Sangam Lal Agra-- 
wal), I laid down that the pecuniary) — 
limit of Rs. 5000/- laid down. by 
the proviso added to Section 15 (3) 
of the Provincial Small Cause Courts 
Act by the Civil Laws Amendment 
Act, 1972 (U. P. Act No. XXXVII of 
1972), does not apply to the juris- 
diction of the District Judges and 
the Additional District Judges to 
try suits by the lessor for the evic- 
tion of a lessee from a building 
after the determination of his lease 
„or for the recovery from him of 
rent etc. where they have been 
conferred such jurisdiction in terms 
of Section 25 (2) of the Bengal, 
Agra and Assam Civil Courts Act 
after its amendment by the U. P. 
Civil Laws Amendment Act of 1972. 
The said view of mine has been 
followed by a learned single Judge 
of this court while deciding Civil 
Revision No. 1432 of 1974 on 21-I1- 
1975 (All). In (1977) 3 All LR 381 
Hon’ble Chandra- Shekhar J. (as his 
Lordship then was) independently 
reached the same conclusion with- 
out referring to my aforesaid re- 
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ported judgment, Nothing has been 
submitted from the bar which would 
induce me to revise my opinion 
and in this view of the matter, I 
overrule the first contention of Sri 
Sidhewshwari Prasad and hold that 
despite the valuation of the suit in 
question exceeding Rs. 5,000/- it 
was triable by the Additional Dis- 
` trict Judge as a suit of the Small 
Cause nature in view of the confer- 
ment of jurisdiction on him to do 
so in terms of Section 25 (2) of the 
Bengal, Agra and Assam Civil Courts 
Act. 


16. I now go on to deal with the 
second contention of Sri Sidheshwari 
Prasad. Learned counsel’s conten- 
tion is based on the use of the ex- 
pression “Court of Small Causes” in 
Section 17 (1) of the Provincial 
Small Cause Courts Act. He has 
contended that looking to the provi- 
sions of Sections 4, 5 and 6 of the 
said Act, it has to be held thata 
distinction should be drawn between 
the Court of Small Causes constitu- 
ted under the Provincial Small Cause 
Courts Act and certain presiding of- 
ficers being invested with the juris- 
diction to try suits in the nature of 
Small Causes under the provisions 
of the Bengal Agra and Assam Civil 
Courts Act. The distinction un- 
doubtedly is real and I have myself 
held accordingly in reference * to 
Section 15 of the Provincial Small 
Cause Courts Act in my aforesaid 
judgment, However, the further 
contention of the learned counsel 
that Section 17 (1) including its 
proviso will not be applicable to the 
trial of the suits in the Court of 
Officers who have been conferred 


such special jurisdiction under Sec- : 


tion 25 of the Bengal, Agra and 
Assam Civil Courts Act is not ten- 
able. In this connection a refer- 
ence may be made to Section 32 of 
the Provincial Small Cause Courts 
Act. The same has been reproduc- 
ed above and it seems to me that 
looking to the various provisions of 
sub-section (1) of the said section, 
it is not possible to argue that the 
procedure laid down in Chapters HI 
and IV of the Provincial Small 
Cause Courts Act (Section 17 occurs 
in Chapter IV) will not be - applic- 
able to the trial and disposal of 


been specially conferred the 


jurisdiction of a 
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which have 
juris- 
diction. Clause (c) ‘réfers to the 
practice and procedure of Courts of 
Small Causes and, in my opinion. 
Section 17 (1) including its proviso 
lays down the procedure. Sec, 24 (4) 
C. P. C. has been referred to but, 
in my opinion, the same is not at- 
tracted to the facts of the instant 
case, we are not dealing with a 
situation where a suit might have 
been transferred or withdrawn from 


suits by such Courts 


a Court of Small Causes. It is not 
disputed that the instant suit was 
never instituted in the regular 


.Court of Small Causes at Varanasi. 


It was, on the other hand, institu- 
ted in the Court of the District 
Judge, Varanasi. So we can ignore 
Section 24 (44, C. P. C, Learned 
counsel’s contention that- Section 32 
is merely regulatory and will not 
affect the substantive law contained 
in Section 17 is again difficult to 
be accepted. It will be seen that 
Chap. III is headed as ‘Jurisdiction 
of Courts of Small Causes’. Chapter 
IV is headed as ‘Practice and Pro- 
cedure’, and, as I stated above, Sec- 
tion 17 occurs in this Chapter, It, 
therefore, obviously refers to the 
practice and procedure which has 
to be followed in a regular court of 
Small Causes. It is not possible to 
contend that the main part of sub- 
section (1) of Section 17 stands out 
apart from its proviso. In other 
words, it is not possible to contend 
that whereas the main part of sub- 
section (1) is referable to the prac- 
tice and procedure, the proviso is 
not referable to such practice and 
procedure. The entire sub-section, 
including the proviso, is a part of 
the procedure to be followed in the 
Courts of Small Causes. By virtue 
of Section 32 (1) Cl. (c), the prac- 
tice and procedure of the Courts of 
Small Causes applies to the Courts 
invested by or under any enactment 
for the time being in force with the 
Court of Small 
Causes so far as regards the exer- 
cise of that jurisdiction by those 
Courts. In this view of the mat- 
ter, the application under Order IX 
Rule 13, ŒC. P. C. in the instant 
ease had to be’ considered with re- 
ference to Section 17 (1) and the 
proviso, as I stated above, is an in- 
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tegral part of the said sub-section. I 
have, therefore, no doubt that the 
proviso will apply to an applicacion 
under Order IX, Rule 13, C. P. C. 
moved in a suit of the nature of 
Small Causes which is pending in a 
Court which has been invested with 
the jurisdiction to try the same 
under the provisions of Section 2& of 
the Bengal, Agra and Assam C-vil 
Courts Act, Learned counsel for koth 
the parties are agreed that there is 
no direct case which might have con- 
sidered the point which has keen 
raised at the bar. However, I may 


refer to my own aforesaid judgment . 


reported in AIR 1975 Ali 425. In 
the said case also, an identical situa- 
tion had arisen and an ex parte 
decree had been passed in a zuit 
which had been filed by the lessor 
for the eviction of the tenant after 
determining the latter’s tenancy. Ar- 
rears of rent and damages etc. w=re 
also claimed in the suit and an ap- 
plication had been made under Order 
IX Rule 13 C. P. C. for setting azide 
the ex parte decree. The trial ccurt 
held’ that the said application was 
not maintainable in- view of he 
failure of the applicant to comoly 
with the proviso to Section 17 of she 
Provincial Small Cause Courts dct. 
A revision was filed against the said 
order of the IVth Additional District 
Judge by whom the suit had been 
decreed ex parte and who had re- 
jected the application under Order 
IX Rule 13 C. P. C. It will be szen 
that in the said case also the suit 
was not pending before a _ regvlar 
Court of Small Causes but was be- 
ing tried by an ‘Additional Distzict 
Judge by virtue of the conferment 
of power on him to do so under 


Section 25 (2) of the Bengal, Azra’ 


and Assam Civil Courts Act. I dis- 
missed the revision and upheld the 
order of the trial court and I obser- 
ved, . 


“therefore, the contention of the 
learned counsel ‘that the court beiow 
was wrong in holding that Section 17 
was attracted to the facts of the case 
is not correct.” 
Certain cases were 
‘the learned counsel but I am not 
making any reference to them e- 
cause it was not disputed that -he 
said cases were not with refere—ce 


referred to by 


-Court of original 
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to Section 32 but related to certain 
other sections such as Section 35 etc. 
and in my view, the said cases do 
not touch the controversy at hand 
even on the sidelines. I am, there- 
fore, ignoring them, 


17. Lastly, I shall take up the 
third contention raised by the learn- 
ed counsel.. Sri Sidheshwari Prasad 
drew my attention to the plaint and, 
in particular, to paragraph 14 there- 
to. He emphasised that, at the top 
of the plaint, while describing the 
Court, no precaution was taken to 
state that the suit was being insti- 
tuted in the Court of the District 
Judge as being specially conferred 
the jurisdiction to try the suit as a 
suit of the nature of Small Causes 
under the ‘provisions of Section 25 (2) 
of the Bengal, Agra and Assam Civil 
Courts Act. In the body of the plaint 
also no such reference was made. 
The counsel contended that looking 
to the definition of District as con- 
tained in Section 2 (4) C. P. C, it 
has to be held that the District 
Judge’s Court, as the Principal Civil 
C jurisdiction in the 
District was competent to entertain `“ 
the suit on its regular side and, 
therefore, it should be deemed that 
the suit was instituted in the Prin- 
cipal Court of original civil jurisdic- 
tion in the District. Further, he has 
drawn attention to the process which 
was issued in the instant case. The 
summonses were issued fixing date 
for the filing of the written state- 
ment and for the settlement of issues 
and they did not intimate that the 
date was for the final hearing. 


In this connection, attention was 
also invited to Order V Rule 5 C. P. 
C. where the proviso clearly lays 
down that in every suit heard by a 
Court of Small Causes, the summons 


` shall be for the final disposal of the 


suit. He has further drawn atten- 
tion to the office report dated 2nd 
August, 1974 where the application 
under Order IX Rule 13 C P.C. 
was reported. to be in order. The 
court also in its order did not refer 
to any infirmity in the application 
on the ground of non-compliance 
with the proviso to Section 17 of the 
Provincia] Small Cause Courts Act. 
Counsel has further drawn attention 


= 
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to the fact that zor the first time in 
the written objection which was filed 
by the plaintiff on 14th September, 
1974, an objection was raised that 
the application under Order 9 Rule 
13 C. P, C. was not maintainable for 
non-compliance with the aforesaid 
proviso to Section 17. By that time, 
the period of limitation for comply- 
ing with the proviso to -Section 17 
was over and, in the circumstances, 
even if it be held that the suit was 
not tried on the regular side by the 
Additional District Judge, there is 
sufficient material on record to show 
that the mistake which. was commit- 
ted by the defendant-appellant was 
caused due to the mistake on the 
part of the court itself. In such a 
situation, a litigant should not be 
allowed to suffer. I have considered 
this: aspect of the matter. I have 
also considered the contention raised 
by Sri Laxmi Bihari, on behalf of 
the _plaintiff-respondent, that irres- 
pective of whether the suit has been 
wrongly tried on the regular side by 
a Court of Small Causes or by a 
court specially invested with such 
_ Jurisdiction, the nature of the suit 
. remains the same, namely, as a suit 
‘of Small Causes and, therefore, the 
legal incidents. which follow due to 
“such nature of the suit not under- 
going any change, remain intact both 
in respect of the non-appealability 
of the decree which is passed or in 
respect of an application to set aside 
the ex parte decree. He has cited 
certain cases before me and, if ne- 
cessary, I would have noticed them 
but I must confess that there is a 
lot of difference of judicial opinion 
on the said question. For example, 
the question whether a first appeal 
will lie against a decree which is 
passed on the regular side by such 
Courts or -whether the decree shall 
still remain a decree in a suit of 
Small Cause capable of being revised. 
only under Section 25 and not ca- 
pable of being appealed from as a 
regular decree, has given rise to con- 
flicting Full Bench decisions of diffe- 
rent Courts. In AIR 1970 Madh Pra 
237, a Full Bench of the said Court 
differed from a Full Bench decision 


of the Madras High Court reported 
in AIR 1933 Mad 322. I am not exa- 
mining this controversy in ` detail 


' ever. 
-capable of being 


A.L RB. 


because, in my view, the point rais- 
ed by the learned counsel can be 
disposed of on another short ground. 
I do not think that it is obligatory 
when a suit of the nature of Small 


Causes is filed in a court specially in- . 


vested with jurisdiction to try such 
suit, to state the said: fact in the 
cause title of the plaint. There is 
no such requirement in the Statute 
and I:do not think that it is neces- 
sary. Simliarly, in my view it is 
not necessary that in the body of 
the plaint there should be such a 
recital. However, it may be condu- 
cive to do so and, I think, if it is 
so stated in the cause title, many 
difficulties which subsequently - arise 
in the trial of the suit may be avoid- 
ed. However, desirability is not to 
be equated with the requirement of 
law. It is true that the court, in the 
instant case, did commit an irregula- 
rity in failing to observe’ the provi- 
sions of Order V Rule 5 C.P. C. 
According to the terms of the pro- 
viso to Order V Rule 5 C.P.C., the 
summons in the instant case should 
have been for the final disposal of 
the suit and not for the settlement 
of issues but this, in my view, was 
a mere irregularity and cannot be 
said to have affected the jurisdiction 
of the court. in any manner whatso- 
Such an irregularity was 
cured and in the 
facts of the instant case, the most 
vital thing is that the suit was ad- 
mittedly tried as a suit of the nature 
of Small Causes. The memorandum 
of evidence was recorded as requir- 
ed in such suits and it is also not 
disputed that the decree was also 
drawn as required in the case of 
such suits. In this view of the mat- 
ter, whatever might have been the 
justification, if’ any, for the earlier 
misconception, at the material date, 
there was no justification for any 
misconception for, I again emphasise, 
the trial itself took place as in a 
suit of the nature of Small Causes 
and the decree was drawn accord- 
ingly. I, therefore, do not find any 
merit in the submission that the ap- 
pellant was misled on account of 
the alleged mistakes committed by 
the Court or its office. 


18. Lastly, I feel that this appeal 
itself is to be held to be not main- 
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tainable. Section 7 of the Code of 
Civil Procedure lays down that cer- 
tain provisions in the body of he 
Code shall not be applicable to 
Courts constituted under the Proin- 
cial Small Cause Courts Act or to 
courts exercising the jurisdictior of 
a court of Small Causes under the 
said Act or law. Sections 96 to 112 
and 115 C. P, C. are mentioned as 
some of the Sections of the Code 
which will not apply to such Cowts. 
It is, therefore, clear that Section 104 
C. P. C. also will not be applicable 
and an appeal under the said sec- 
tion read with Order 43, Rule 1 IW) 
C. P.C. will not be maintainable. In 
this connection, Order 50 C. P. C. 
has also to be referred to, which re- 
fers to those parts of the Ist scne~ 
dule to the Civil Procedure Code 
which have been excepted from ap- 
plication to Courts of Small Camses 
or to Courts exercising special juris- 
diction to try suits in the nature of 
Small Causes. It will be _ seen “hat 
Order 43 is one of such excepted 
orders. Therefore, this appeal har to 
be held to be. not maintainable. A 
question whether it would became 
appealable by virtue of the tria of 
the suit, on the regular side, does 
not arise in the instant case beca ise, 
as J have already emphasised, the 
trial in the instant case was not on 
the regular side but as in the =uit 
of the nature of Smal] Causes and 
the decree was also drawn acccrd- 
ingly. The appeal is, therefore, to 
be held to be not maintainable but 
apart from this aspect of the mat- 
ter, I have considered the appeal on 
its merit also. 


19. The appeal accordingly tails 
but in the circumstances, there will 
be no order as to costs. A prayer 
has been made that some time may 
be granted to the appellant to vacate 
the -accommodation, A period of 
three months is granted for the said 
purpose and the ex parte decree szall 
not be executable for a period of 
three months from the date of this 
order. - 


Appeal dismissed. 
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K. N. SINGH AND 
P. N. HARKAULTI, JJ. 


Raghubir Sahai Bhatnagar, Appli- 
cant v. Bhakt Sajjan, Opposite Party. 
Civil Revn. No. 499 of 1973, D/- 
28-10-1977.* 


Civil P. C. (5 of 1908), O. 9, 
R. 13 Proviso (Allahabad High Court 
Amendment) “Irregularity” 
Defendant refusing to accept sum- 
mons — Failure to follow procedure 
prescribed by O. 5, R. 17 is mere 
irregularity and not illegality. 


Where the defendant to whom the 
summons was delivered personally 
refused to acknowledge it after read- 
ing the same, failure to follow the 
procedure prescribed by O. 5, R. 17 
(Le. to affix copy of the summons on 
conspicuous part of the defendant’s 
house) is mere irregularity and not 
illegality. In the circumstances, the 
defendant having knowledge of the 
date of hearing cannot be said to 
have sufficient cause for his absence. 

(Para 6) 

The proviso to O. 9, R. 13 (as 
amended by Allahabad High Court) 
comes into play when some irregula- 
rity occurs in the service of sum- 
mons. There is difference in illega- ` 
lity and irregularity. Irregularity 
contemplates defect in procedure and 
non-compliance of the prescribed 
formality which may not be of sub- 
stantial nature. Illegality, on the 
other hand, connotes contravention 
of statute which may in some cases 
make the action void. If this basic 
difference in the two expressions is 
kept in mind, the expression ‘irregu- 
larity’ in the service of summons 
occurring in the proviso would mean 
defect infollowing the procedure pre- 
scribed for the service of summons, ‘No 
doubt, O. 5.R.17 requires that on de- 
fendant’s refusal to accept the sum- 
mons the process server should affix 
the same on the outer door of the 
defendant’s placeof residence or busi- 
ness, but his failure to go through 
the prescribed formality is a techni- 
cal fault amounting to an irregula- 


*(Against judgment and order of 
R. A. Misra, Ist Addl. Dist. J.. 
Allahabad, D/- 22-5-1973.) 
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rity. AIR 1933 All 165 and AIR 
‘1953 Mad 528 Rel. on. AIR 1952 


Cal 10. AIR 1962 Ori 15, 1969 All 
LJ 1144 and 1976 All LJ 174 Dist- 
inguished. (Para 7) 
Cases Referred: Chronological Paras 
1976 All LJ 174 11 
1969 All LJ 1144 . 11 
AIR 1962 Ori 15 ai ark al 
AIR 1953 Mad 528 9 
AIR 1952 Cal 10 10 


AIR 1947 PC 67: 
AIR 1933 All 165 


K. C. Saksena, for Applicant; S. C. 
Khare and K. N. Tripathi, for Oppo- 
site Party. 


K. N. SINGH, J.:— This revision 
is directed against the order of the 
First Additional District Judge, Alla- 
habad dismissing applicant’s revision 
fled under Section 25 of the Small 
Cause Courts Act. The revision 
came up for hearing before a learn- 


48 Cri LJ 533 8 
9 


ed Single Judge of this Court. He 
was of the opinion that since the 
question involved in the case was 


important one, which very frequent- 
ly arises in the courts below, an 
authoritative decision was necessary 
to be given by a larger Bench. At 
the instance of the reference made 
by the learned Single Judge, the 
revision has come up before us for 
hearing. 


2. Briefly, the facts giving rise to 
this revision are that the applicant 
was a tenant of a house situated in 
Allahabad of which the opposite 
party is the landlord. The opposite 
party filed a suit against the appli- 
cant for recovery of arrears of rent 
and his ejectment before the Court 
of Judge, Small Causes at Allahabad. 
On the date of hearing fixed by the 
court, the applicant-defendant was 
absent; the Court held service of 
summons sufficient and decreed the 
suit of the plaintiff ex parte on 28-9- 
1972. The applicant filed a restora- 
tion application under O. IX R. 13 
of the Civil P. C. on the ground that 
there was no due service of the sum- 
mons and he had no knowledge of 
the date of hearing, The trial court 
dismissed the application holding that 
the petitioner had knowledge of the 
date of hearing and he had no suffi- 
cient cause for his absence on the 


suit was called for hearing. 


A.LR. 


date of hearing. The defendant- 
applicant thereafter preferred revi- 
sion against the order of the trial 
court before the District Judge dis- 
missing the restoration application. 
The revision was dismissed and the 
findings of the trial court were 
affirmed. The Additional District 
Judge held that the applicant had re- 
fused to accept the summons and he 
had full knowledge of the date of 
hearing fixed’ in the suit and he had 
no valid cause or reason for his ab-. 
sence. Aggrieved, the defendant- 
applicant has filed this revision 
under S. 115 of the Civil P. C. for 
setting aside the ex parte decree and 
orders of the courts below. 


3. O. IX R. 13 of the Civil P. C. 
confers jurisdiction on the court to 
set aside an ex parte decree if it 
is satisfied that the summons was 
not duly served on the defendant or 
that he was prevented by any suffi- 
cient cause from appearing when the 
In the 
instant case. the applicant in his re- 
storation application and the affida- 
vit filed in support thereof had 
asserted that the summons was not 


‘duly served on him and he had no 


knowledge of the date of hearing 
and, as such, there was sufficient 
cause for his absence when the suit 
was called for hearing. The sum- 
monses were issued by the trial 
cour: to the applicant on his local 
address as well as at the place of 
his posting at Mathura as the plain- 
tiff had made a prayer. that the sum- 
mons be served on the defendant 
at both the addresses. 29th Sept. 
1972, was the date fixed for defen- 
dant’s appearance and hearing of the 
suit. On 17th Aug. 1972, the process 
server delivered the summons to the 
applicant personally in the civil 
court compound at Allahabad in the 
presence of two clerks of advocates 
and the plaintiffs son. The appli- 
cant after reading the summons re- 
fused to acknowledge it, instead, he 
returned the same to -the process 
server saying that the summons 
should be sent to him at his office 
address at Mathura. The process ser- 
ver made a report to the trial court 
that the defendant-applicant had re- 
fused to accept the summons and he 


“mentioned the names of the wit- 
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nesses who were present. The tral 
court held the service of summeas 
sufficient and passed orders for pro- 
ceeding ex parte. On Sept. 30, 1972, 
the trial court passed the ex pazte 
decree against the defendant-apri- 
cant. 

4. The defendant-applicant’s p_2a 
raised in his application for setting 
aside the ex parte decree that fhe 
summons was not served on him and 
that he had no knowledge of the sait 
or the date fixed therein was rejezt- 
ed by the courts below. The courts 
below placed reliance on the repzrt 
of the process server as well as on 


the affidavit of persons present at 
the time of refusal and also ine 
plaintiff's son, an advocate of the 


Court, and recorded findings that tne 
defendant-applicant was absent déi- 
berately despite knowledge of tne 
date of hearing in the suit. Tne 
findings of the courts below are find- 
ings of fact which in our opinicn, 
do not suffer from any patent er-or 
of law. and it is not open to tais 
Court to reconsider the evidence or 
record fresh findings in the present 
proceedings. ; 


5. Shri K. C. Saksena, 
counsel for the 


learred 
applicant, contenced 
that even on the findings recorcad 
by the courts below there was 20 
due service of summons on the če- 
fendant-applicant as the process s=r- 
ver failed to comply with the pzo- 
cedure as laid down under O. V, 
R. 17 of the Civil P. C. inasmuch as 
on the defendant’s refusal to accept 
the summons the process server Žid 
not affix a copy of the summons at 
the outer door or at some other coas- 
picuous place of the defendart’s 
house in which the defendant may 
have been ordinarily residing or cr- 
rying on his business. We have given 
our anxious consideration to this 
question but we find no merit in 
it. The Civil P. C. provides various 
modes for service of summons on he 
defendant. Firstly, service may be 
effected by tendering or deliver-ng 
summons to the defendant personally 
by an officer of the Court and if 
it is not practicable to serve the ge- 
fendant personally then summons is 
to be personally served on the agent 
authorised to accept the same >n 
behalf of the defendant (O. V. R. ID). 


“not be found or has 


Secondly, service may be made on 


‘an adult male member of the house 
‘of the defendant who may be resid- 


ing with him if the defendant can- 
no authorised 
agent who could accept service. The 
third mode of service is prescribed 
by. R. 17 which lays down that where 
the defendant or his agent or other 
person of his family refuses to sign 
the acknowledgement or where the 
serving officer cannot find the de- 
fendant or an agent empowered to 
accept service of summons or any 
other person on whom service can 
be made, the serving officer is to 
affix a-copy of the summons on the 
puter door or some other conspicu- 
ous part of the house in which the 
defendant may ordinarily be resid- 
ing or carrying on business. The 
serving officer is required to re- 
turn the original to the court with 
a report stating that he had affixed 
the copy of the summons on the 
door along with the name and ad- 
dress of the persons in whose pre- 
sence the copy may have been affix- 
ed. Rule 26 contains provisions for 
substituted service by affixing a 
copy on some conspicucus place in’ 
the court. house or upon some cons- 


picuous part of the house in which ` 


the defendant is known to have last.. 
resided or carried on his business. 
Rule 20-A. provides for service of 
summons on the defendant by regis- 
tered post in addition to or in lieu 
of other modes of service of sum- 
mons. 


6. It is true that the process ser- 
ver did not make anv effort to affix 
the copy of the summons at the 
‘outer door of the defendant’s place 
of residence on his refusal to ac- 
cept the same. In our opinion, this 
defect was not substantial enough to 
vitiate the service of summons. The. 
purpose of issuing summons is to 
give intimation to the defendant of 
the suit, the court,. and the date 
fixed for his appearance and in order 
to achieve that purpose the legisla- 
ture has laid down detailed proce- 
dure for service of summons on the 
defendant. Where ex parte decree 
is passed in the defendant’s absence, 
he is entitled to get the decree set 
aside under O. 9 R. 13 if he satis- 
fies the court that the summons was 
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not duly served on him and he had 
sufficient cause for his absence. But 
in view of the proviso added by the 
Allahabad High Court to O, 9 R. 13 
an ex parte decree cannot be set 
aside on the ground of any irregula- 
rity in the service of summons, if 
the court is satisfied that the defen- 
dant had knowledge, but for his 
wilful conduct he had sufficient time 
to appear and answer the plaintiffs 
claim. The proviso added by this 
Court has now been ingrafted in 
Rule 13 itself by Parliament by the 
Amending Act No. 104 of 1976. Ad- 
mittedly, at the relevant period 
when the question arose before the 
courts below the proviso as added 
by this Court ?was in force. Both 
the courts held that the process ser- 
ver’s failure to affix the summons 
at the outer door of the defendant- 
applicant’s place of residence was a 
mere irregularity and since the de- 
fendant-applicant had knowledge of 
the date of hearing, he had no suffi- 
cient cause for his absence. We are 
of the opinion that the courts below 
have rightly held that the defect, 
if any, in the service of summons 
was a mere irregularity end since 
‘the -defendant-applicant had know- 
_ledge of the date of hearing he had 
no sufficient cause for his absence 
and as such the ex parte decree 
could not be set aside. 


7. Sri K. C. Saksena contended 
tbat failure to affix the summons at 
the outer door of the defendants 
place of- residence or business was 
not an irregularity, instead it was an 
illegality, as such the proviso to 
O. IX R, 13 C. P. C. was not appli- 
cable. We find no merit in the con- 
tention. As noted earlier, the pri- 
mary purpose of prescribing proce- 
dure for service of summons is to 
ensure that the defendant receives 
information and knowledge of the 
plaintiffs suit and the date of hear- 
ing. If the procedure prescribed 
under O. V R. 17 is not strictly fol- 
lowad and if it is established that 
the defendant had knowledge of the 
plaintiff's claim as also cf the date 
of hearing the proviso to O. IX R. 13 
would be attracted and the ex parte 
decree cannot be set aside. The pro- 
viso comes into play when some 
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irregularity occurs in the service of 
summons. There is difference in 
illegality and irregularity. Irregula- 


rity contemplates defect in proce- 
dure and non-compliance of the pre- 
scribed formality which may not be 
of substantial nature. Illegality. on 
the other hand, connotes contraven- 
tion of statute which may in some 
cases make the action void. lega- 
lity contemplates an action forbidden 
by law while irregularity is mere 
defect in procedure. If this basic 
difference in the two expressions is 
kept in mind, the expression ‘irregu- 
larity’ in the service of summons 
Occurring in the proviso added to 
O. IX.R. 13 would mean defect in 
following the procedure prescribed 
for the service of summons, No 
doubt, O, V R. 17 requires that on 
defendant’s refusal to accept the 
summons the process server should 
affix the same on the outer door of 
the defendant’s place of residence 
or business, but failure of the pro- 
cess server to go through the pre- 
Scribed formality of affixting the 
summons at the outer door isa 
technical fault amounting to an ir- 





regularity, 

8. In Pulukuri Kottaya v. Empe- 
ror (AIR 1947 PC 67), the Privy 
Council interpreting S. 537 of the 
Cr. P. C. considered the question 
whether non-compliance of an ex- 


press provision of law would amount 
to an irregularity. The Privy Coun- 
cil held that distinction between il- 
legality and irregularity was based 
on the degree rather than kind; if 
there was substantial compliance of 
the procedure prescribed, the de- 
fect. if any, would be irregularity 
but if the non-compliance was of 
mandatory provision of law that 
would result in illegality. In the in- 
tant case, there is ample evidence 
to show that the process server had 
personally tendered the summons to 
the defendant and he had acquired 
knowledge about the plaintiff's claim 
and the date of hearing in the suit. 
Any failure of the process server to 
affix the copy of the summons on 
the door of the defendant’s house 
was a mere irregularity. No doubt 
the process server is required to 
comply with the procedure required 


my 
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under O. V, R. 17 and in case of 
failure to affix a copy on the outer- 
door of the house of the defendent, 
the service of summons may not be 
sufficient strictly according to Rw 
but if the defendant applies for set- 
ting aside of an ex parte decree, 
the defendant must prove that he 
had no knowledge and he had 
sufficient cause for his absence. 
If he fails to do so, the trial court, 
in view of the proviso to O, IX, 
R. 13, would be justified in refusing 
to set aside the ex parte decree 
even though the process server had 
failed to affix a copy on the door 
of the defendant’s house. 


% In Nathu Ram v. Salim Abdul 
Karim (AIR 1933 All 165), Iqbal 
Ahmad, J. held that failure to effect 


service by affixation of a copy of 
the summons on the door of che 
defendant’s residence was a me=re 


irregularity in the service of sum- 


mons and simply because of the ir- 
regularity the defendant was not ən- 


decree 
knew or 


titled to have the ex parte 
set aside, if the defendant 

but for his wilful conduct would 
have known of the date of hear.ng 
of the suit. The learned Judge fur- 
ther held that though provisions of 
O. V, R. 17 were mandatory but zhe 


. proviso to Rule 13 of Order IX 


cures defect, if any, in service of 
summons, The facts of the instant 


case are quite similar to those in- 
case, In. 


volved in Nathu Ram’s 
Anaithalayan v. Marudamuthu (AIR 
1953 Mad 528), Venkatarama Aiyar. 
J. considered this question and che 
effect of the proviso added by ~he 
Madras High Court to Order IX, 
Rule 13 which was substantially -he 
same as added by this Court, «nd 
held that the proviso applies to all 
those cases in which there is failure 
to observe the procedure for service 
of summons as laid down under 
O. V, R. 17. In that case also fhe 
defendant had refused to accept the 
summons but the process server kad 
failed to affix the summons on the 
outer door of his house. The trial 
Court held the service of summons 


sufficient and passed ex parte de- 
cree. The defendants application 
for setting aside the ex parte de- 


cree was rejected on the finding 
that the defendant had notice of the 


date of hearing in sufficient time 
and failure of the process server to 
affix the. summons on the outer 
door was merely an irregularity as 
contemplated by the proviso, That 
order was upheld by the Madras 


High Court, We respectfullly agree 
with the view of Iqbal Ahmad, J. 
and , Venkatarama Ajiyar, J, as ex- 


pressed in the aforesaid cases. 


10. We would now consider the 
cases cited by Sri Saksena in sup- 
port of his contention that failure 
of the process server to affix the 
copy of the summons on the outer 
door of the defendant’s residence 
amounts to violation of a mandatory 
provision -of law and the ex parte 
decree is liable to be set aside. In 
Ganesh Mal Bhawarlal v. Kesoram 
Cotton Mills Ltd. (AIR 1952 Cal 10) 
a learned single Judge held that the 
procedure prescribed by R. 17 of 
O. V for service of summons on the 
defendant by affixation was manda- 
tory and failure of the process ser- 
ver to affix the copy of the sum- 
mons would be no service in the 
eye of law. It is noteworthy that 
the learned Judge had no occasion 
to consider the effect of the 
viso to O. IX, R. 13 as no proviso- 


had been added to R. 13 of. Order | ` 


IX by the Calcutta High Court. In 
our case, the existence of the pro- 
viso makes all the difference and 
the principle laid down by Ganesh- 
mal’s case does not lend any sup- 
port to the applicant’s case. 


il. In Radh Ballav v. Dayal 
Chand (AIR 1962 Ori 15), a learned 
single Judge of Orissa High Court 
held that service of summons on 
the defendant by registered post 
was not sufficient, as such the ex 
parte decree was rightly set aside 
by the court below. The learned 
Judge considered the Orissa amend- 
ment to O. IX R. 18 which also 
contained a. proviso to the effect 
that no ex parte decree shall be set 
aside on the ground of irregularity 
in the service of summons. The 
learned Judge observed thatthe pro- ` 
viso would apply in a case where 
there was irregularity in the mode 
of service of summons but not in a 
case where there was no service of 
summons at all. The learned Judge 


pro- 
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on the facts of Radha Ballav’s case 
held that the service of summons 
by registered post was not suffici- 
ent. It is pertinent to note that 
R. 20-A of O. V which confers 
power on the court to effect service 
on the defendant by registered post 
was added by the Central Act 66 of 
1956. The learned Judge did not 
consider the effect of that rule. 
Moreover on the evidence available 
in that case the learned Judge had 
recorded a finding that the plaintiff 
had failed to prove that the regis- 
tered envelope which was served on 
the defendant by postal authorities 
contained the summons. It was in 
these circumstances that 
parte decree was set aside. None of 
the circumstances available in Radha 
Ballav’s case are present in the in- 
stant case. In Smt. Jaggi v. Bhag- 
wan Dass (1969 All LJ 1144), K. B. 
Asthana, J. (as he then was) held 
that the trial court was not empo- 
wered to proceed ex parte unless it 
was proved that the summons was 


duly served, it was the duty 
of the court to satisfy itself 
that the summons was.duly served 
before proceeding to hear the said 


suit ex parte. The learned Judge 
further held that the defendant’s 
knowledge about the proceedings in 
the suit at any subsequent stage 
was not sufficient to uphold the ex 
parte decree. The facts and cir- 
cumstances giving rise to the revi- 
sion in Smt. Jaggi’s case were quite 
different and the learned Judge did 
not consider the proviso to O. IX 
R. 13. In Mohan Dhobi v. Smt. K. 
Devi (1976) All LJ 174, it was held 
that where the process server re- 
ported that the defendant met him 
‘and he took the summons. anda 
copy of the plaint and refused to 
sign the counterfoil of the sum- 
mons, there was no service in law as 
the process server failed to affix a 
copy of the summons on the outer 
door or some conspicuous part of 
the defendants house as required 
by O. V R. 17. The learned Judge 
did not consider the effect of the 
proviso to O. IX R. 13. Moreover, 
the facts in Mohan Dhobi’s case 


were quite different. The learned 
Judge recorded findings that the de- 
fendant had failed to prove by posi- 
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the ex- 
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tive affirmative evidence either by 
producing the process server or 
witnesses to show that the de- 
fendant (plaintiff-appellant?) had 
refused to accept the summons 
and the notice, In the absence of 


any such evidence it was held that 
there was no service of summons on 
the defendant and the suit was 


_wrongly decreed ex parte. In the in- 


stant case, no such situation exists, 
the process server as well as the 
witnesses had filed their affidavits 
and the courts below have recorded 
a finding of fact that the process 
server tendered the summons to the 
defendant and he had knowledge of 


the suit. For all these reasons the 
authorities cited by the learned 
counsel for the applicant 


do not 
support his contention, ; 


„12. In view of the above discus- 
sion, we are of the opinion that the 
applicant had failed to make out any 
sufficient cause for his absence on 
the date of hearing of thé suit and 
the courts below rightly rejected his 
application for setting aside the ex 
parte decree. The application fails 
and is accordingly dismissed, but 
there will be no order as to costs. 


Application dismissed. 
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Mani Kant Tiwari, Appellant v. 
Babu Ram Dixit, Respondent, 

Second Appeal No. 2028 of 1964, 
D/- 5-1-1978." 

(A) Contract Act (9 of 1872), 
S. 23 — Contract of tenancy in res- 
pect of house governed by U. P. 
(Temporary) Control of Rent and 
Eviction Act (3 of 1947) — Not void 
or illegal on ground of absence o 
any allotment order, AIR 1974 SC 
1924, Foll. i (Para 8) 


Anno: AIR Manual, 3rd Edn.. Con- 
tract Act S. 23, N. 5. 

(B) Evidence Act (1 of 1872), Sec- 
tions 58 and 100-101 — Tenant ac- 


*(Against judgment and decree pass- 
ed by Virendra Kumar 3rd Addl. 
Civil J.. Kanpur. D/- 28-2-1963). 


AV/BV/A329/78/CWM 








1978 . 


cepting receipt of notice determining 
his tenancy — Notice challenged as 
bad in law — Burden of proof. 

Where the tenant admitted mæ- 
ceipt of notice of determination of 
tenancy but alleged that the notize 
was bad in law as instead of the 
copy of the original; the copy mace 
out from the copy of notice only 

had been filed by the landlord- 
plaintiff, it was held that the bur- 
den lay on the tenant-defendant to 
prove the invalidity of the notice 
and it was for him to have filed tke 
original notice which he had ræ- 
ceived to substantiate his point that 
the notice was bad in law, 

(Para 13) 

Anno: AIR Manual 3rd Edn., Ew- 
dence Act, S. 58, N. 9, Ss. 100- 1Cl, 
N. 83. 

(C) Civil P. C. (5 of 1908), O. 4, 

. 2 — Eviction suit Pleadinzs 
regarding tenanted accommodation — 
Construction, 

Where in the suit for tenant's 
eviction, the boundaries of the sut 
premises were given accurately in the 
plaint but the Dochhati and a po 
tion of the verandah of the tenan= 
ed accommodation were not spec 
fically menticned. 

Held, on construction of the plairt 


allegation, that it could not be sazd ~ 


that the suit was only for the past 
of the tenantad accommodation ard 
therefore not maintainable in law. 

The nature of the Dochhati 
and the inner verandah was suci 
that it was not necessary that 
they should -have been separa- 
tely mentioned in the plaint. The 
tenant was certainly not misled ky 
the description given in the plaint 
and he could have never thougkt 
that his ejectment was sought only 
from a part of the tenanted accom- 
modation and not from the entire 
disputed accommodation. S, A. Ne 
191/73 (All), D/- 6-12-77; AIR 1918 
PC 102 and AIR 1965 SC 101, Rel 
on, AIR 1921 Cal 269 and AIR 1913 
PC 102. Distinguished. 

(Paras 11 & 1f) 

Anno: AIR Comm., C. P. C. Ota 
Edn, O, 6, R. 2, N. 10. 

(D) U. P. (Temporary) Control € 
Rent and Eviction Act (3 of 1947, 
S. 3 (1) (a) — Issuance of cheque — 
Whether a valid tender of rent. 
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‘t2 be separately paid for 
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The issuance of the cheque can 
De held to be valid tender of rent' 
only when there is an agreement be- 
-ween the parties to the effect that 
a tenant can make such payment by 
eheque and a landlord is agreeable 
-o accept such payment by cheque. 
Such agreement can be express or 


implied. If such an agreement, ex- 
press or implied, be not in exis- 
tence, then the tenant cannot com- 


pel a landlord to accept payment in 
cheque. The tenant should have a 
bona fide belief that there has been 
mothing in the past ‘conduct or re- 
Kationship of the parties which would 
ky implication rule out an agree- 
ment between the parties- that the 
payment of rent can be made by 
the tenant by cheque and that the 
Enndlord is agreeable to accept such 
payment by cheque, Case law dis- 
cussed. (Paras 27, 28) 


(ŒE) U. P. (Temorary) Control of 
Eent and Eviction Act (3 of 1947), 
£.7-D — Non-supply of electric 
current to tenant by landlord 
Abatement of rent, if permissible. 
(T. P. Act (1882), S. 108 (c).) 


A tenant who has a grievance on- 
éccount of the denial of an amenity 
ft) which he claims to be entitled 
@uld or can seek recourse under 
the provisions of S. 7-D.° When that 
is so, there can be no suspension or 
ehatement of rent itself payable by 
the tenant to the landlord. 

(Para 36) 

Where the contracted rent did- 
rot include charges for electric cur- 
rent and the current to be supplied 
ty the landlord to the tenant had 
by the 
tenant in accordance with the read- 
img in the sub-meter installed in the 
tenant’s accommodation, it was held 
that the tenant was not entitled to 
any abatement oof rent: on the 
ground of non-supply of electric 
current ‘to him by the landlord. 

(Para 34) 

It was also highly doubtful if 
the covenant about quiet enjoyment 
contained in S. 108 (ce) of the 
Transfer of Property Act would be 
avplicable to a case where there was 
dspute between the landlord: and 
tke tenant about the supply of elec- 
tric current. ` (Para 34) 
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The theory of suspension of rent 
or abatement of rent had been ap- 
plied to a situation where the les- 
see was denied the 
part of the accommodation. 
pute about repairs and 
etc., might stand on a different 
footing. (Para 35) 

Held further that the tenant was 
liable to pay damages at the- con- 
tractual rate of rent and not ata 
lesser amount on account of the 
non-supply of electric current to 
him because the rent for the ac- 
commodation did not include char- 
ges for electric supply which had 
to be paid for separately by the 
tenant to the landlord on the basis 
of the sub-meter reading. (Para 37) 
* Anno: AIR Comm. T. P, Act 4th 
Edn. S. 108 Cl. (œo) N. 1, 

(F) U. P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947). 


A dis- 
amenities 


S. 3 (1) (a) — . Payment of rent by 
cheque — Relevant date of pay- 
ment. 


It is not correct to say that the 
relevant date is the date of the pre- 
sentation of the cheque for encash- 
ment and not the date on which 
the cheque is issued. If the conten- 
tion were accepted in such broad 
manner then it would mean that 
every payee is bound to accept a 


cheque even though he knows that’ 


on the date when the cheque is 
issued, the necessary funds are not 
there in the bank account. 
(Para 98) 
Cases Referred: Chronological Paras 
(1977) S. A. No. 191 of 1973, D/- 
6-12-1977 (AID ene? S: 
AIR 1976 SC 2229 15, 25 
AIR 1976 All 107:1976 (2) All LR 
29 15, 21, 28 
AIR 1974 SC 1924 8 


AIR 1974 All 366:1974 All LJ 470 

(FB) 27 
AIR 1973 All 31 15, 17 
1967 All LJ 1029 15, 17 
ATR 1966 SC 13861 33 
AIR 1965 SC 101 12 
AIR 1964 All 1 (FB) 8 
1962 All LJ 1146 15, 18, 27 
1962 All WR (HC) 862 15, 20 
1961 All WR (HC) 274 15, 19 
AIR 1961 Assam 52 32 
AIR 1961 Mad 28. 31 
1955 All LJ -650° 15, 24 
AIR 1954 SC 429 i 15, 27 
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enjoyment ofa ` 


AIR 1954 All 480 a 27 
AIR 1951 Cal 338 30, 32 
AIR 1938 All 388 15, 16 
AIR 1927 All 215 15, 16 
AIR 1923 All 145 15, 16 
AIR 1921 Cal 269:33 Cal LJ 503: 

23 Cri LJ 41 13 
AIR 1918 PC 102 11, 13, 15, 16 
AIR 1918 PC 338 15 
(1900) 1 QB 23:81 LT 453, Wride 

v. Dyer 11 
(1836) 5 Ad & E 350 Doe d. Wil- 

liams v. Smith il 


(1824) 4 Dow and Ry (KB) 248, Doe 
d. Hunting tower v. Culliford 11 
J. N. Agrawal, M. K. Tewari and 

Raisom Narain Sinha, for Appellant; 

K. L. Grover, for Respondent. 


JUDGMENT:—. This second appeal 
arises out of a suit which the 
plaintiff filed claiming to be the 
landlord of the suit accommodation 
and the defendant's eviction was 
claimed from the said accommoda- 
tion on the ground. that the latter’s 
tenancy in the same had been de- 
termined by a notice under Section 
106 of the Transfer of Property 
Act. The plaintiff alleged that the 
defendant tenant failed to pay the 
arrears of rent due from him for 
the period from ist July, 1958 to 
December, 1958, within a month of 
the notice of demand which was 
served on him on 21st January, 1959 
and, therefore, he became a de- 
faulter and the suit for eviction 
was, therefore, maintainable with- 
out the permission of the District 
Magistrate under Section 3 of the 
repealed U., P. Act III of 1947. The 
above mentioned notice was a com- 
posite notice which combined de- 
mand with the determination of the 
defendant’s tenancy. The tenancy 
stood determined with effect from ` 
28th February, 1959. Therefore, 
with ‘effect from March 1, 1959, the 
defendant became liable to pay 
damages for his illegal use and oc- 
cupation which were claimed at the 
rate of Rs. 45/- per month which 
was also. the contractual rate of 
rent. Thus, the plaintiff claimed de- 
eree for eviction, for arrears of rent 
from 1-7-1958 upto 28th Feb., 1959 
and for damages for illegal use and 
occupation for the period commenc- 
ing from lst March, 1959 onwards. 
Certain amount was claimed for . 
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electric current supplied by the 
plaintiff to the defendant. 

2. The defendant raised varioas 


pleas in defence. 
contended that the notice in ques- 
tion was bad in law; the suit fr 
eviction was not maintainable as a 
part of the tenanted accommodaticn 


had not been included in the sut; 
the plaintiff exercised undue infln- 


ence and pressure on the defendant 
in compelling the latter to agree to 
pay the rent at the exorbitant 
rate of Rs. 45/- taking advantage of 
the difficult situation in which tte 
tenant was placed: the plaintiff dë- 
continued supplying electric current 
te the defendant’s portion and ther=- 
bv deprived the tenant of an am=- 
nity to which the latter was entit- 
ed; the defendant was deprived -f 
the quiet enjoyment of the tenanted 
accommodation and the necessary 
repairs were not effected to the sad 
accommodation. The contract cf 
tenancy was alleged to be void ard 
illegal as it was not brought aboct 
by an allotment order of the Diz 
trict . Magistrate. The  defendart 
lastly alleged that he was not a de- 
faulter as a cheque for the arreazs 
of rent was tendered to the plain 
tiffs counsel but the latter refused 
to accept the same and, 
it was sent by post within a pericd 
of one month. However, the postal 
envelope could not be tendered td 
the plaintiff due to the latter’s tac- 
tics and in such a situation, the de- 
fendant was not a defaulter and tr2 
plaintiffs suit:for eviction was Hable 
to be dismissed, 


3. The trial court framed the 
necessary issues and tried the suit. 
It may be stated that during the 
pendency of the suit, the defendart 
vacated the accommodation in ques- 
tion. In the trial court, there wes 
some dispute between the parties ss 
to the real date of such vacation. The 
defendant alleged that he had vacat- 
ed the accommodation on 31-3-1961 


whereas the plaintiff alleged that tha - 


same was vacated on 20-4-1961. Thea 
trial court believed the plaintiffs 
version and held that the suit ac 
commodation was vacated on 20-4- 
1961. In view of the said finding, th= 
trial court observed that it was not 
necessary to pass any decree . foz 


Inter alia, it was, 


-decree for Rs. 


therefore, . 
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ejectment. A decree for rent amount- 
ing to Rs. 360/- was passed for the 
period from Ist July, 1958 to 28th 
February, 1959. A decree for dama- 
ges for illegal use and occupation 
was also passed for the period from 
lst March 1959 upto 20th April, 
1961 at the rate of Rs. 45/- per 
month amounting to Rs. 1155/-. A 
43/2/6 was passed in 
respect of the electricity charges 
due from the defendant to the plain- 
tiff, The plaintiff was also held en- 
titled to full costs of the suit. The 
defendant filed an appeal in the lo- 
wer appellate court but the same 
was dismissed with costs. The said 
court, however, directed certain sen- 
tences to be deleted from the judg- 
ment of the trial court. The delet- 
ed sentences were critical of the 
conduct of the defendant. 


4. The defendant has now come 
uv in the instant second appeal and 


he argued the case in person be- 
fore me. He made the following 
points: — 


(1) The contract of tenancy be- 
tween the parties was void and il- 
legal under Section 23 of the Indian 
Contract Act. As such, it was not 
eaforceable by a court of law. 


(2) The notice under Section 106 
of the Transfer of Property Act 
was not proved by the plaintiff in 
the instant case and, therefore, the 
suit for eviction was not maintain- 
able. 


(3) The suit was not maintainable 
for a part of the tenanted accom- 
modation. 


(4) The defendant was not a de- 
faulter under Section 3 (1) (a) of 
the repealed U. P, Act IIL of 1947. 


(5) The defendant was entitled to 
an abatement of rent on account of 
deprivation of amenities and denial 
of quiet enjoyment. 


(6) Damages were wrongly award- 
ed at the same rate as rent even 
though the defendant was not en- 
joying the amenity of electric con- 


nection to which he was entitled as Ye 


a tenant. 


(7) Certain remaining observations” , 
against the. defendant in the trial: oi 
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courts judgment needed to be ex- 
punged along with certain other ob- 
servations which were earlier direct- 
ed to be deleted by the lower ap- 
pellate court. 

5. Sri K. L, Grover, learned 
counsel for the  plaintiff-respondent, 
contested the aforesaid submissions 
made by the defendant appellant. 
However, it mey be stated that Sri 
Grover did not object to certain ad- 
verse observations made in the trial 


court’s judgment against the defen- 
dant being deleted. 

6. Before considering the afore- 
said contentions made on behalf 


of the rival parties, it may be stat- 
ed that at an earlier stage, this 
court framed and remitted the fol- 
lowing three issues to the lower ap- 
pcllate court for the latter’s find- 
ing-— 

“I. What is the normal time taken 
for the service of registered local 
letters in Kanpur? i 

2. What is tae date on which 73- 
Ka. 1 was taken by the postman to 
the plaintiff fcr delivery? 

3. Whether the defendant had suf- 
ficient funds on the 19th February, 
1959 so that the cheque issued by 
him in favour of the plaintiff could 
be honoured? 

7. The lower appellate court sub- 
mitted its findings and none of the 
parties in this court filed any ob- 
jections to the findings recorded by 
the lower appellate court. ; 


8. So far as the first contention 
of the appellant is concerned. it may 
be stated that the defendant realised 
that in view of the Supreme Court 
pronouncement in Murli Dhar Agra- 
wal v, State of U. P. (AIR 1974 SC 
1924) approving the Full Bench de- 
cision of this court reported in 
Udhoo Dass v. Prem Prakash (AIR 
1964: All 1) (FB), it was not open to 
him to contend that the contract of 
tenancy between the parties was 
void or illegal in the absence of any 
allotment order. The appellant, 


however, reserved his right to raise 
the said question in the future for 
it was possible, according to him, 
that the Stpreme Court might 
change its view. 

9. So far as the aforementioned 


points Nos. 2 3 and 4 are concern- 
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ed it will be seen that their real 
significance was lost in view of the 
fact that the defendant himself va- 
cated the suit accommodation dur- 
ing the pendency of the trial and, 
therefore, no decree for ejectment 
was passed by the trial court, Any 
decision on the said contentions 
would be. therefore, only academic 
and would not serve any useful pur- 
pose except that the question of the 
costs was said to be dependant on 
their decision, In other words in 
case the plaintiffs suit for eviction 
was not maintainable due to the 
aforesaid contentions. then he was 
not entitled to the costs for the re- 
lief of eiectment which was claimed 
in the suit. It was also contended 
that in case the suit for eviction 
was not maintainable, then no 
amount could be claimed as dama- 
ges for illegal use and occupation 
and the suit could only be decreed 
for the rent which might be found 
dve upto the date of the institution 
of the suit. It has seemed to me 
that this prolonged litigation was 
wholly unealied for after the trial 
court’s decree. The technicalities 
apart, it is obvious that the defen- 
dant was liable to pay for the use 


of the accommodation in his pos- 
session whether the payment he 
stvled as rent or as damages. Even 


if all the contentions of the defen- 
dant were accepted, the result 
would have been only. this that the 
plaintiff would have been compelled 
to file another suit for claiming ar- 
rears of rent which fell due after 
the institution of the suit. This 
course would have further saddled 
the defendant with costs. In my 
opinion, the defendant would have 
been better advised not to have al- 
lowed his wisdom to have been af- 
fected by his feeling of anger. 


10. However. since the questions 
have been reised, it is necessary 
that they should be dealt with. So 
far as the second contention is con- 


cerned, it will be seen that a no- 
tice was admittedly served on the 
defendant. However he challenged 


its validity. A copy of the said no- 
tice was filed by the plaintiff in 
the trial court but the same was 
held to be inadmissible by the 
courts: below on the ground that the 
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suid copy of the notice was a ccpy 
made out from a copy and not from 
the original. Hence, it was mot 
secondary evidence as the said 
term is defined in Section 63 of the 
Indian Evidence Act, However. fhe 
said courts held that as the defen- 
dant had admitted the receipt of the 
notice, it was for him to have filed 
the original notice which was claim- 
ed by him to be defective. The bur- 
den lay on the defendant to prcve 
the invaliditv of the notice once he 
admitted the receipt of the same. In 
my view. the courts below were 


right in laying down to the afore- 
said effect. Under Section 58 of 
the Evidence Act, a fact which is 


admitted need not be proved. Heze, 
the defendant had admitted the re- 
cejpt of the notice but 
contend: that the same was not valid 
in law. In such a situation, it was 
for him to have filed the origiral 
notice which he had received to 
substantiate his point that. the xro- 
tice was bad in law; 


41. So far as the third conten- 
tion is concerned, a point was made 
on behalf of the defendant-appel- 
lant that the Dochhati and a pcr- 
tion of the verandah ete. were rot 
stecifically mentioned in the plaint 
as included in the defendant’s ten- 
ancy. Hence it was contended tkat 
the suit: was only for a part of tne 
tenanted accommodation and it was 
not maintainable in law. 
view this contention again is devcid 
of merit. The nature of the Doen- 
hati and the inner verandah was 
such that it was not necessary that 
they should have been separately 
mentioned in the plaint. The bour- 
‘daries of the disputed portion were 
given at the foot of the plaint aud 
it has not been shown that there 
was any inaccuracy in the said 
boundaries. The tenant: was cer- 
tainly not misled by the  descri>- 
tion given in the plaint and ke’ 
could have never thought that his 
ejectment was sought only from a 
part of the tenanted accommoda- 
tion and not from the entire dis- 
puted accommodation. There coud 
have been ne justification. for such a 
thinking and it has seemed to me 
that the argument suffers from. arti- 
ficiality and unreality. It lacks 
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‘genuineness and reality. In this con- 
nection, I should like tə refer to 
certain passages from my recent 
judgment in Second Appeal No. 191 
of 1973 Jamuna Prasad v. Baboo Lal 
which I decided on D¥- 6-12-1977 
(All); sitting in the Lucxnow Bench 
of this court I observed. 

“It has seemed to me that the 
guideline which was laid down in 
Harihar Banerji v. Ramshashi Roy 
(SIR 1918 PC 102) is such which 
should never be ignored in constru- 
ing notices of this type. The head 
note of the said case is es follows:— 


“The principles governing the con- 
struction of a notice to quit laid 
down by English cases are equally 
applicable to cases arisirg in India 
and they establish that notices to 
quit, though not strictly accurate or 
consistent in the statements embodi- 
ed in them, may still be good and 
effective in law: the tes: of their 
sufficiency is not what they would 
mean to a stranger ignorant of all 
the facts and circumstances touching 
the holding to which they purport 
to refer. but what they would mean 
to tenants presumably conversant 
with all those facts and circumstan- 
ces; and further. they ‘are to be 
construed not with a desire to find 
render 
them defective but to ba construed 
up res magis valeat quam pereat. - 


But these principles are, applic- 
ablé to notices containing mistakes 
honestly -but inadvertently made and 
not to inaccuracies delibarately in- 
serted for fraudulent purposes.” 


The Privy Council referrad to vari- 
ous English decisions such as those 
reported in Doed Huntingtower v. 
Culliford (1824) 4 Dow. and Ry. 
(KB) 248, Doe d William v. Smith, 
(1836) 5 Ad & E 350, Write v. Dyer 
(1900) 1 QB 23. In all tae said cases 
even though the ‘notice given by 
the landlords had used rhraseology 
which was sometimes ambiguous, 
sometimes even inconsistent, yet the 
courts construed. the notices in such 
amanner as to uphold tne validity 
of the said notices, “he notice 
which came up for consideration 
before the Court in Doe D., Williams 
v. Smith (supra) had used the ex- 
and ye: the said 
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expression was held to be used for have intended to serve a notice 
the half year with reference to 2nd bad and ineffectual to his own 
February 1835 and not with refer- knowledge rather than a valid and 
ence to 2nd February 1834. Lord effectual one, and that the notice 
Denman, C. J, interpreted the no- itself should be construed ut res 
tice in that manner expressly dis- magis pereat quam valeat instead of 


regarding the expression ‘present’ in 
the notice. Littledale, J. concurring 
with Lord Denman, C. J. observed 
as follows:— 


“This is certainly a lame and in- 
accurate notice, but such as it is, we 
must endeavour to give it a ra- 
tional interpretation.” 

Petterson, J. said that: 

“It is not required that a notice 

should be worded with accuracy of 
a plea. This is not drawn with 
strict precision, but I think it is suf- 
ficiently clear.” 
In the notice in the Privy Council 
case the landlcrd had merely asked 
the tenant to vacate the land held 
on tenancy ‘on or before the last 
day of the month of Chaitra of the 
current year 1317 B.S 1. It was 
further given out that in case the 
tenant failed to vacate the land by 
the due date, then a suit would be 
instituted in the proper court for 
the tenant’s eviction. Then there 
was a schedule added to the notice 
in which the details of the land, its 
area and the boundaries were given. 
It was found that the area given 
was wrong and the tenancy land 
comprised much more land than 
was detailed in the schedule. The 
tenant’s contention in the suit was 
that the notice was, therefore, bad 
as he was called on to vacate only 
a portion of that land which he 
held on tenancy. The Board made 
the following observations: 


“The principal defendants knew 
perfectly well that a plot of 6 cot- 
tahs in extent is only a smali frac- 
tion, one sixth or one seventh, of 
the lands in the entire jumma. They 
must presumably have known the 
law that a notice requiring a ten- 
ant to quit only «a small portion of 
the holding of which he was ten- 
ant was bad and ineffective; but 
the presence of these words 6 cot- 
tabs in the schedule, it was, in ef- 
fect, contended, reverses all the pre- 
sumption such as would apply in 
English cases and necessitates that 
the landlord shall be presumed to 


the contrary. No argument has been 
addressed to their Lordships and 
no. authority produced to show that 
the principles of the above recited 
English cases are inapplicable to 
Indian cases, From the very nature 
of a notice to quit, which is merely 
the formal expression of the land- 
lord’s will that the tenancy of his 
tenant shall terminate, it would 
prima facie appear that they are ap- 
Dlicable, ...c.ccc0 seveacece can arsaa 

In their Lordship’s view the errone- 
ous statement of the contents of the 
jumma does not predominate over 
the description given of it in the 
earlier portion of the notice to quit. 
They have not the slightest doubt 
that the principal defendants were 
perfectly well aware that the notice 
required the defendants, as the 
plaintiffs desired and intended that 
it should to quit and deliver up 
possession of the entire jumma for 
which they for years paid the rent 
Of Rs. 25 oo... eee ee ee ... Their Lord- 
ships are, therefore, clearly of opin- 
ion that the notice was a good no- 
tice to quit this last named jumma 
in its entirety, whatever its area 
may be. 


12. It is true that the Privy 
Council laid down the law in refer- 
ence to the construction of notice 
determining the tenancy. However, 
the same construction, to a largé 
extent, will apply in construing the 
plaint allegations in the instant case. 
The Supreme Court in Mangilal v. 
Sugan Chand (AIR 1965 SC 101) 
approved of the law laid down in 
the said Privy Council case. Coun- 
sel placed reliance on the commen- 
tary of Mulla on Transfer of Pro- 
perty Act at page 672 (Sixth Edi- 
tion 1973) where the following ob- 
servations occur’'—— 

“The rule has been to make lame 
and inaccurate notices sensible where 
the recipient cannot have been mis- 
led as to the intention of the giver. 
A liberal construction is therefore 
put upon a notice fo quit in order 
that it should not be defeated by 
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inaccuracies either in the descrip- 
tion of the premises, or the name of 
the tenant or the name of the land- 
lord, or the date of expiry of the 
notice, The Privy Council has said 


that these English authorities are 
applicable to cases arising in Irdia 
and that 

“they establish that notzces 
to quit, though not strictly accu- 
rate or inconsistent in the state- 


ments embodied in them, may still 
be good and effective in law; that 
the test of their sufficiency is not 
what they would mean to a stran- 
ger ignorant of all the facts and 
circumstances touching the holding 
to which they purport to refer, out 
what they would mean to tenamts 
presumably conversant with all 
those facts and circumstances; and, 
further, that they are to be cecon- 
strued, not: with a desire to fnd 
faults in them which would render 
them defective, but to be construed 
ut res magis valeat, quam pereat”. 

* 13. Reliance was also placed on 
33 Cal LJ 503:(AIR 1921 Cal 
269) and ILR 46 Cal 458: (AIR 


1918 PC 102). In my _ view, .=he 
aforesaid cases were decided on 
their own facts and the law as 


laid down by the Privy Council is 
more apposite to the facts of. the in- 
stant case, The third contention of 
the appellant is accordingly rejezt- 
ed. ; 


14. So far as the fourth conten- 
tion is concerned, it seems that 
paper No. 73-Ka. 1 was the register- 
ed envelope which contained notice 
Ext. A-2, This was sent to the 
plaintiff-respondent against his Gere- 
ralganj, Kanpur address by the ap- 
pellant Sri Mani Kant Tiwari. As 
already stated above, this court had 
remitted. three issues to the lower 
appellate court for the latter's find- 
ings. On issue No. 2 “What is the 
date on which 73-Ka-1 was taken by 
the postman to the plaintiff for de- 
livery” the lower appellate court re- 
turned the following: findings: 

“Taking. into consideration all these 
facts and circumstances, I hold that 
this envelope 73-Ka-1 was taken by 
the postman for delivery to the 
plaintiff for the first time on 20-2- 
1959 and subsequently on 21-2-1959, 
23-2-1959, 25-2-1959, 27-2-1959 and 
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on subsequent dates and it was 
finally sent back to the sender who 
received it back on 21-3-1959.” 

15. The composite notice demand- 
ing the arrears of rent and deter- 
mining the defendant’s tenancy was 
admittedly served on the latter on 
21st January, 1959. Hence on . 20th 
February, 1959, when the defendant 
sent his reply Ext, A-2 along with 
the cheque of Rs, 270/-, the period 
of one month had not expired, The - 
lower appellate court has also found 
that the said communication sent on 
20th February, 1959 was taken to 
the plaintiff for delivery for the 
first time on the said date i.e. 20-2- 
1959. In view of the said finding of 
the lower appellate court whose 
correctness was not assailed in this 
court, it has to be held the defen- 
dant tendered a cheque for the ar- 
rears of rent demanded from him 
by the plaintiff by his earlier no- 
tice of demand and the said tender 
was made within a month of the re- 
ceipt of the said notice of demand by 
the defendant. If the cheque in ques- 
tion was deemed to be good tender, 
then it will have to be held that 
the defendant was not a ‘defaulter 
within S. 3 (1) (a) of the repealed 
U. P. Act Ill of 1947, The appel- 
lant, in this connection, referred to 
some case law which is as follows:— 


1, Harihar Banerji v. Ram Shashi 
Roy (AIR 1918 PC 102); 2. In the 
matter of Part Cargo ex Steamship 
‘Balgia’ (AIR 1918 PC 338); 3, Dukhi 
Ram Barai v. B. N. W. Rly. (AIR 
1923 All 145); 4, Chaturbhuj Ramlal 
v. Secy. of State for India (AIR 
Bachcha Lal v. 
Lachman (AIR 1938 All 388); 6. Noor 
Mohd. v. Nanwa (AIR 1973 All 31); 
7. Abdul Bagi .v, Akhlaq Ahmad 
(1962 All LJ 1146); 8. Bhagwan Devi 
Goel v. Sushila Rani (1961 All WR 
(HC) 274); 9. Khushro S. Gandhi v. 
Ferjunji J. Gandhi (1962 All WR (HC) 
862); 10. Ratan Lal v. Jagannath 
Prasad (1967 All LJ 1029); 11. Dhar- ` 
mendra Nath v. Jagdish Prasad 
(1976 (2) All LR 29); (AIR 1976 All 
107); 12, N. L. Mehtrotra v. Mrs. 
M. A. K. Finch (1955 All LJ 650); 
13. Demadilal wv. Parashram: (AIR 
1976 SC 2229); 14. Commr., of In- 
come Tax v. M/s. Ogale Glass 
Works Ltd. (ATR 1954 SC 429). 
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16. Many of the aforesaid cases, 
such as AIR 1918 PC 102 and AIR 


1918 PC 338, AIR 1923 All 145, 
AIR 1927 All 215 and AIR 1938 
All 388, deal with the question 


about the presumption of service by 
post, It is not necessary to go into 
the said question as I have already 
stated that the lower appellate 
court has submitted a finding that 
Ext. A2 sent by the appellant was 
taken to the landlord on 20th Feb- 
ruary, 1959, which date fell within a 
month of the notice of demand. The 
correctness of the said finding was 
not disputed in this court. 

17. In AIR 1973 All 31 (supra), a 
learned single Judge of this ccurt 
laid down that tender of arrears of 
rent within time to the lawyer of 
the landlord would be a valid ten- 
der and would amount tc compli- 
ance of the lawyer's notice of de- 
mand of arrears of rent within the 
meaning of Section 3 (1) (a) of the 
U. P. Act IID of 1947, This aspect of 
the matter loses its  sigrificance in 
view of the fact that tender of the 
cheque, which was alleged earlier to 
have been made to the lawyer of 
the landlord, has to be held to have 
been made to the landlord himself in 
view of the fact that along with the 
aforesaid Ext. A2, ąa cheque was 
also sent for the arrears of rent. In 
the same manner the ruling report- 
ed in 1967 All LJ 1029 (supra) is 
also not relevant. It was laid down 


in the said case that where the 
money order for the amount de- 
manded was sent to the plaintiff 


well within the period of expiry of 
notice, then; even if the money 
order was tendered for payment to 
the plaintiff after the expiry of the 
period of notice, provisions of law 
would be complied with and the de- 
fendant would not be a defaulter. 


18. In 1962 All LJ 1146 (supra), a 


Division Bench laid down as fol- 
lows:— 
“There is ample authority for 


the proposition that offer of pay- 
ment at any reasonable hour at the 
normal place of residence of the 
person who is entitled to receive 
payment absolves the person bound 
to pay from any liability ensuing by 
reason of non-payment, irrespective 
of the question whether payment 
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could not in fact be made because 
the payee refused to accept or was 
absent from his residence.” 

19. In 1961 All WR 
(supra), a learned single 
down as follows:— 

“Learned counsel argued that pay- 
ment by cheque is no payment. I 
am not prepared to accept the argu- 
ment in such broad terms. Whether 
payment by cheque is treated as 
cash payment or not depends 


(HC) 274 
Judge laid 


upon 
the custom of the locality and the 
previous practice of the parties. If 
the tenant had been making pay- 
ment by cheque and the landlord 
had been accepting it, the tenant is 
entitled to think that payment by 
cheque will be treated by landlord 
as cash payment. Learned counsel 


for the respondent informed me that 
there was no evidence on behalf of 
the plaintiff that he had refused 
payment by cheque on previous oc- 
casions, The tenant cannot be 
adjudged a defaulter merely because 
she made a payment by cheque 
which is the usual method of pay- 
ment in these days among large sec- 
tions of people. I, therefore, think 
that the finding of the appellate 
court absolving the tenant of any de- 
fault in the payment of rent is quite 
correct.” f 

20. In 1962 All WR (HC) 882 
(supra), a learned single Judge, in 
the facts of the said case, held that 
the tenant was justified in issuing 
cheques for the payment of rent to 
the landlord. 

21. In 1376 (2) All LR 
1976 All 107) (supra) Gopi Nath, J. 
dealt exhaustively with the ques- 
tion of the payment of rent by the 
tenant by cheque and the effect of 
suck payment in relation to the 
tenant’s default under S.’ 3 (1) (a) of 
the repealed U., P. Act III of 1947. 
The learned Judge formulated the 
question .in these words:— 

“The only question surviving for 
decision is whether the remittance of 
the rent by cheque with the cover- 


29: (AIR 


ing letter dated January 29, 1966 
could be a valid tender in the eye 
of law? 

22. The facts of the case were 


discussed and it was summarised:— 
“The defendant in this case sent 
the cheque for a sum of Rs. 1102.50 
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in full satisfaction of the demand 
under a bona fide belief that remit- 
tance by cheque being one of the 
accepted modes of payment, the seme 
would be acceptable to the plein- 
tiffs in discharge of the liability, 
particularly when the  landicrds 
were no other than the sons of Tri- 
loki Nath who had been accepting 
rent through cheques. The demand 
was made by a registered letcer. 
The cheque consequently was elso 
sent by registered post.” 


23. The learned Judge particular- 
ly emphasised that the payment by 
cheque should be bona fide i.e. ten- 
ant should have a bona fide belief 
that the landlord was prepared to 
accept such payment by cheque end 
that there was nothing to indicate 
that he was disinclined to accept 
such payment by cheque. 


24. The case reported in 1955 All 
LJ 650 (supra) was decided in ze- 


ference to Section 3 (1) (a) prior to 
its amendment in 1954, Hence it is 
not necessary to refer to the said 


Case. 


25. In AIR 1976 SC 2229 (supra), 
the said court approved the follow- 
ing observations extracted from the 
judgment of the Madhya Pradesh 
High Court. 


“The question is as to whether in- 
stead of presenting the cash, ofa 
cheque is sent to the landlord, that 
is sufficient tender of the arrears of 
rent or not......... In the highly œ- 
veloped society, payment by cheque 
has become more convenient mode 
of discharging one’s obligation. If a 


cheque is an instrument which rə- 
presents and produces cash and is 
treated as such by  businessmea, 


there is no reason why the archaic 
principle of the common law shou_d 
be followed in deciding the questicn 
as'to whether the handing over of 
the cheque is not a sufficient ten- 
der of the arrears of rent if the 
cheque is drawn for that amount. 
It is no doubt true that the issu- 
ance of the cheque does not operate 
as a discharge of the obligation ur- 
less it is encashed, and it is treated 
as a conditional payment, yet, in my 
view this is a sufficient tender of the 
arrears if the cheque is not dishor- 
oured. In the present day society, 
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I am of the view, an implied agree- 
ment should be inferred that if the’ 
payment is made by a cheque, that 
mode of payment would be ac- 
cepted.” 

26. The Sprene. ‘Court, however, 
made it clear that the question had 
to be decided with reference to the 
facts and circumstances of a particu- 


lar case. It was observed:— 
“We agree with the view taken by 
the High Court on the point. Rent 


is payable in the same manner as 
any other debt and the debtor has 
to pay his creditor in cash or other 
legal tender, but there can be no 
dispute that the mode of payment 
can be altered by agreement. In the 
contemporary society it is reason- 
able to suppose such agreement as 
implied unless the circumstances of 
a case ‘indicate otherwise. In the 
circumstance of this case, the High 
Court, in our opinion, rightly held 
that the cheque sent to the plain- 
tiffs amounted to valid tender of 
rent.” 


27. In AIR 1954 SC 429 (supra), 
it was laid down that a cheque, un- 
less dishonoured, is payment, The 
payment takes effect from the deli- 
very of the cheque. Shri Grover 
relied on AIR 1954 All 480 which is 
a Division Bench pronouncement of 
this court where the question of 
tenant’s default was considered and 
it was laid down that the sending 
of a bank draft did not amount 
to payment or even a tender of 
the amount due and the defen- 
dant must be deemed to have been 
guilty of wilful default within the 
meaning of the then Section 3 (1) (a). 
It seems to me that in view of the 
law laid down by the Division 
Bench in 1962 All LJ 1146 (supra) 
and also in view of the Full Bench 
decision reported in 1974 All LJ 
470: (AIR 1974 All 366) (FB) it will 
have to be held that the appellant 
was not a defaulter as he remitted 
the amount by ‘cheque on 20th 
February, 1959, which date, as al- 
ready stated above, fell within ‘a 
month of the service of notice of de- 
mand, However, this conclusion can 
only be reached if it be held that 
the tenant was entitled to remit the 
amount by cheque, In view of the 
ease law which has been discussed 
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above, it seems to me that in the 


jfacts of the instant case, the issu- 
ance of the cheque cannot be held 
to be valid tender of rent. A pay- 
ment by cheque is justified only 


when there is an agreement between 
the parties to the effect that a ten- 
ant can make such payment by 
cheque and a landlord is agreeable 
to accept such payment by cheque. 
Such agreement can be express or 
implied. In many of the reported 
cases, the agreement was inferred 
from the course of dealing between 
the parties. The Supreme Court has 
laid down that such an agreement 
can be held to be implied in the 
contemporary society “unless the 
circumstances of a case indicate 
otherwise.” It is, therefore, clear 
that if such an agreement, express 
or implied, be not in existence, then 


the tenant carnot compel a land- 
lord to accept payment in cheque. 
Now, in the facts of the instant 


case, nothing has come in evidence 
to justify the existence of such an 
agreement. It is not denied that 
there was no express agreement that 
the tenant would make payment of 
rent by cheque and that the land- 
lord would accept the same. So ‘far 
as an agreement by implication is 
concerned, as the facts stand, it 
seems that the payments of rent- 
were always made in cash and 
never by cheque. The appellant as 
a tenant could not entertain a bona 
fide belief that the plaintiff landlord 
was agreeable to receive rent by 
cheque. On the other hand in view 
of the past beckground, it can rea- 
sonably be held that the landlord 
would not have prepared to accept 
the tenant’s cheque. It has come 
in evidence that immediately before 
the suit in question, there had been 
an earlier suit between the parties 
being suit No. 1419 of 1958. A cer- 
tified copy of the judgment of the 
said suit is Ext. 8 in the suit from 
which this appeal has arisen. The 
landlord filed the said earlier suit 
for the recovery of a total sum of 
Rs. 618.50 on account of arrears of 
rent for the period from 1-7-1957 to 
30-6-1958 plus Electricity charges 
from 1-7-1957 to 30-6-1958 amount- 
ing to Rs. 78.50. The said suit was 


contested by the tenant but was 
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sibstantially decreed with propor- 
t:onate costs, The decree was pass- 
ed on February 29, 1960. It will be 
s2en that the landlord sent the no- 
t:ce of demand which was served on 
2ist January, 1959 i.e. during the 
rendency of the first suit. It is obvi- 
ous that the landlord would have 
never been willing to accept the 
cheque from the tenant when in the 
Fast rent had never been paid by 
cheque and when the relations of 
tne parties had deteriorated to such 
an extent that bitter litigation was 
pending between them. Lastly, the 
fact has to be emphasised that 
when the cheque was issued by the 
éppellant on 19th February, 1959; 
édmittedly, he did not have neces-— 
sary funds in his bank account. The 
appellant made the said admission 
in the lower appellate court and 
the said court held:— 


“In view of this statement of the 
éppellant it is obvious that the che- 
que issued by him in favour of the 


respondent dated 19-2-1959 fora 
sum of Rs. 270/- would not have 
been honoured by the bank. as 


there was no sufficient fund stand- 
ing to his credit on that date.” 


28. The appellant contended be- 
fore me that the said finding was 
not justified inasmuch as the rele- 
vant .date is the date of the pre- 
sentation of the chaque for encash- 
ment and not the date on which 
the cheque is issued. In my view, if 
she. said contention’ were accepted 
in the broad manner in which it 
has been aruged before me, then it 
would mean that every payee is 
bound to accept a cheque even 
though he knows that on the date 
when the cheque is issued, the 
necessary funds are not there in the 
bank account. I do not think that 
the law has been laid down or 
understood in such broad manner. 
The injustice to’ the payee which 
such a statement of .law would 
cause is manifest. In my _ opinion, 
the crux of the matter lies in the 
bona fide conduct of a tenant as 
was emphasised by my learned bro- 
ther Gopi Nath, J. in his aforesaid 
pronouncement reported in 1976 (2) 
ALR 29: (AIR 1976 Atl 107), The 
tenant should have a bona fide þe- 
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lief that there has been nothing in 
the past conduct or relationship of 
the parties which would by implica- 
tion rule out an agreement between 
the parties that the payment of 
rent can be made by the tenant by 
cheque and that the landlord is 
agreeable to accept such payment by 
cheque. It seems to me that in the 
facts and circumstances of this case, 
it has to be held that there was an 
implied agreament between the per- 
ties on 19th Febrary, 1959 that the 
tenant would not pay the rent in 
cheque but would pay the same in 
cash. The appellant did not evan 
indicate in his statement made in 
the lower appellate court that due 
to some accident or genuine difti- 
culty, he was not in possession of 
funds in the bank on i9th Febru- 
ary, 1959. He did not prove that 
even though on the said date, there 
were no funds, he deposited tie 
necessary amount on some subseq.1- 
ent date to nable the cheque to be 
cashed. It is true that cheque was 
never presented by the landlord fr 
encashment. However, paper No. 
73-Ka, 1 whereby the said cheque 
was sent to the landlord by Post 
on 20th February, 1959 remained in 
possession of the post office for 
about a month and it was finally 
sent back to the appellant who r2- 
ceived it on 21st March, 1959. 7o 
prove his bona fides, in such a situa- 
tion, one would have expected that 
at least the appellant would have 
deposited the necessary funds im- 
mediately after 19th February 
1959 when he draw the cheque. 
However, no evidence has been ten- 
dered on behalf of the appellant zo 
prove that he made any such effort 
in that direction. 


29. I accordingly hold that the 
issuance of cheque in the facts ard 
circumstances of the instant cass, 
was not justified and the appellant 
did not cease to be a defaulter um- 


der Section 2 (1) (a) of the repeal- 
ed U. P. Act II of 1947, 
30. I now come to the afore- 


mentioned fifth contention raised ky 
the appellant. The abatement of 
rent is sought on the ground that 
the plaintiff discontinued supplyirg 


_electric current to the appellant ard. 


due to this act of the plaintiff, there 
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was disturbance in the quiet enjoy- 
ment of the accommodation to which 
the appellant as the tenant was en- 
titled. Both the courts below have 
found that the plaintiff was justified 
in disconnecting the supply of elec- 
tric current to the appellant as the 
latter was not regularly paying the 
dues for such electric current sup- 
plied to him. The said finding is a 
finding of fact and is binding onme 
in the second appeal. Reliance was 
placed by the appellant on a few 
cases which have examined the ques- 
tion of the applicability of the Eng- 
lish doctrine of suspension of rent 
to India. In Nilakantha Pati v. 
Kshitish Chandra Satpati (AIR 1951 
Cal 338), the head note is as fol- 
lows (at p. 338 H. N. L. N.): 


“Where the rent was a lump rent 
for the whole land leased and the 
landlord has dispossessed the ten- 
ant in a high handed manner from 
a portion of the land, the landlord 
is not entitled to claim any rent on 
the basis of the contract with the 
tenant, as the former has acted tor- 
tiously in not allowing the tenant 
to hold the land peacefully. The 
mere fact that the area dispossess- 
ed is a small one is not of an over- 
riding importance so as to dissuade 
the court from applying the princi- 
ples of justice, equity and good 
conscience if the court finds that the 
act of.the landlord was definitely a 
tortious one. If and when the land- 
lord chooses to put the tenant 
again in possession of the portion 
from which the latter had been dis- 
possessed, he will be entitled to the 
rent and not till then.” 


31. In B. Ahmed Maracair v. 
Muthuyalliappa Chettiar (AIR 1961 
Mad 28), a reference was made to 23 
Mad LJ 119 where it was laid 
down that a tenant may on partial 
eviction repudiate the whole lease; 
but if he does not and remains in 
possession of a portion, he is estop- 
ped from pleading non-liability for 
the rent of the ‘portion in his oc- 


cupation and he will be liable to 
pay rent but will be entitled to 
damages in respect of the eviction 


and he can set off the damages as 
against the rent in the  landlord’s 
action for rent. 
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32. In Jatindra Kumar Seal v. 
Rajmohan- Rai (AIR 1961 Assam 52), 
the learned Chief Justice held that 
when there has been an actual phy- 
sical expulsion with the intention of 
depriving the tenant of the enjoy- 
ment of the demised premises or 
. from a part thereof, then the en- 
tire rent gets suspended. Reliance 
_was placed on AIR 1951 Cal 338 
(supra). 

33. The Supreme Court dealt with 
this question in Surendra Nath v. 
Stephen Court Ltd. (AIR 1966 SC 
1361). The head note is as fol- 
lows (at p. 1361 Pt. (A) L. N.):— 

“The doctrine of suspension of 
rent should nct be regarded asa 


rule of justice, equity and good 
conscience in India in all circum- 
stances. The doctrine cannot be 


justified as a dependable rule to be 
adhered to notwithstanding hard 
cases. On the one hand it ` does 
not seem equitable that when a ten- 
ant enjoys a substantial portion of 
the property of the landlord, leased 
to him without much inconvenience, 
he should not pay: any compensa- 
tion for the use of the property; in 
other words he should enjoy a 
windfall. On the other hand it is 
unfair that if a tenant is not given 
possession of a substantial portion 
of the property, he should be asked 
to pay any compensation for the 
use of the property while he is 
taking appropriate measures for spe- 
cific performance of the contract. It 
will depend on the circumstances of 
each case whether a tenant would 
be entitled to suspend payment of 
the rent or whether he should be 
held liable to pay proportionate 
part of the rent. Where, therefore, 
the landlord has failed to give pos- 
session of one out of the three 
bed rooms of the demised premis- 
es. the tenant is not entitled to 
suspend the payment of rent but he 
must pay a proportionate part of the 
rent.” 


34. It seems to me- that the ap- 
pellant is not entitled to any abate- 
ment of rent on the ground of non- 
supply of electric current to him 
by the plaintiff. It is obvious that 
the rent of Rs. 45/- which was con- 
tracted to be paid by the tenant to 
the landlord in the instant case, did 
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not include charges for electric cur- 
rent. Such current to be supplied 
tenant had 
to be separately paid for by the 
tenant in accordance with the read- 
ing in the sub-meter installed in 
the tenant’s accommodation. It is 
obvious that if the tenant was not 
supplied electric current, then he 
had not to pay any charges for the 
same, However, so far as the lia- 
bility to pay Rs. 45/- per month 
by way of rent was concerned, the 
Same remained unaffected as ‘the 
said amount had nothing to do with 
the supply of electric current by 
the landlord to the tenant, In the 
facts of the instant case, the courts 
below have found the appellant to 
have been in the wrong inasmuch 
as he did not regularly pay charges 
for electric current supplied to him. 
Therefore, it cannot be said that 
any tortious act was done by the 
plaintiff in the facts of the instant 
case. I am also highly doubtful if 
the covenant about quiet enjoyment 
contained in Section 108 (c) of the 
Transfer of Property Act will be 
applicable to a case where there is}. 
dispute between : the landlord and 
the tenant about, the supply of elec- 
tric current. - The said provision is 
as follows:. 

“The lessor shall be deemed to 
contract with the lessee that, if the 
latter pays the rent reserved by the 
lease and performs the contract bind- 
ing on the lessee, he may hold the 
property during the time limited by 
the lease without interruption. 

The benefit of such contract shall 
be annexed to and go with the les- 
see’s interest as such, and may be 
enforced by every person in whom 
that interest is for the whole or any 
bart thereof from time to time 
vested.” 


35. The theory of suspension of 
rent or abatement of rent has been 
applied to a situation where the 
lessee is denied the enjoyment of a 
part of the accommodation, I appre- 
hend that a dispute about repairs 
and amenities etc. stands on a dif- 
ferent footing. Section 7-D of the 
repealed U. P., Act HI of 1947 laid 
down as follows:— 

“7-D (1) No landlord shall with- 
out just or sufficient cause cut off 
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Or withhold .any of the 
enjoyed by the tenant. 

(2) The tenant in occupation of an 
accommodation may, if the landl<rd 
has contravened the provisions of 
this section, make an application to 
the District Magistrate complain.ng 
of such contravention. 

(3) If the District Magistrate on 
inquiry finds that the tenant Zas 
been in enjoyment of the amenites 
and that they were cut off or wih- 


amenities 


held by the landlord without just 
or sufficient cause, he shall meke 


an order asking the landlord to re- 
store such amenities, 

(4) If the landlord fails to ze- 
store the said amenities within he 
time fixed by the District Mass- 
trate it shall be competent for tne 
District Magistrate to direct that ine 
tenant may have such amenities 
restored and the cost thereof may 3e 
deducted from the rent which is 
payable to the landlord.” 


36. The corresponding provisicas 
in the current U, P. Urban Burd- 
ings (Regulation of Letting, Reat 
and Eviction) Act are Ss. 26 and 
27. A tenant who has a grievarze 
on account -of the denial of an am- 
enity to which he claims to be æ- 
titled could or can seek recourse 
under the aforesaid provisions, Wh2n 
that is so, it seems to me _ tkat 
there can be no suspension or abate- 
ment of rent itself payable by tae 
tenant to the landlord. In my views, 
the appellant is not entitled to 
abatement of rent. 

37. Coming to the aforesaid sixth 
contention raised by the  appeliast, 
I hold that in view of the reaso7s 
which I have stated above, the az- 
pellant is liable to pay damages at 
Rs, 45/- per month (which was tke 
contractual rate of rent) and not at 
a lesser amount on account of the 
non-supply of . electric current <= 
him. The reason is the same és. 
stated earlier, namely, because the 
rent for the accommodation did nb 
include charges for electric supp-y 
which had to be paid for separately 
by the tenant to the landlord œ 
the basis of the sub-meter reading. 


38. Lastly, coming to the 
tion about expunging certain obser- 
vations from the judgment of the 
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trial court, as I have already stated 
above, Sri Grover stated that he did 
not object to the expunction of the 
observations which cast a stigma on 
the conduct of the appellant, I, there- 
fore, direct that the following por- 
tion from the trial courts judg- 
ment shall be deleted:— 

“He has also made certain allega- 
tions against the Judge Smal] Causes 
Court which are contemptuous and 
repelling and have been made with- 
out any reasonable ground. I de- 
precate this conduct of the defen- 
dant. To my mind such people can 
go to make any. statement wrong or 
right, unmindful of their status in 
the society. I am really sorry to ob- 
serve all these things.” 

39. In the result, this appeal 
fails and is dismissed but in the 
circumstances of the case, no order 
shall be made as to cosis. 

Appeal dismissed. 
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Ram Chander Dubey and another, 
Petitioners v. The Deputy Director 
of Consolidation, Deoria and others, 
Respondents. 


Civil Misc. Writ No. 218 of 1976, 
D/- 30-9-1977. 

Hindu Law — Joint family pro- 
perty — Applicability of principles 
to U. P. Zamindarj Abolition and 
Land Reforms Act (1 of 1951) — 
Purchase of bhumidhari land from 
funds contributed by members of 
family — Fact that sale deed stands 
in name of one would not disentitle 
other member, (U. P. Zamindari 
Abolition and Land Reforms Act (1 
of 1951), Ss. 129, 130, 156). 

U. P. Act No, 1 of 1951 
crystallise or declare the 
law upon the land tenure system 
but deliberately departs from the 
old law in respect of various mat- 
ters. - It supersedes prior law and 
lays down the whole of the law of 
succession, transfer, bequest ete. 
in cases governed, by t 
Act reference to the previous ru 
of Hindu law or Mohammadan Law' 
cannot be made as it is not permis- 
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does not 
existing 
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sible, but the Hindu law can cer- 
tainly be resorted to in respect of 
matters for which no provision is 
made in U, P. Act No. 1 of 1951, 
Matters saved from the operation of 
the Act, of course, continue to be 
governed by the: personal- law to 
the extent the same is applicable. 
The Act does not touch or affect 
the law of joint family, hence the 
Hindu law continues to operate in 
this matter. A joint Hindu family 
is capable of possessing joint pro- 
perty which would be for the bene- 
fit of the members constituting it. 
This principle of Hindu Law is ap- 
plicable to the tenancy law. It is 
not always necessary that only 
when a property is purchased out 
of the nucleus of the joint family 
then alone the same could be joint 
family property of all the members. 
If members of the joint family, who 
are joint in status, earn and acquire 
property with their income, even 
without the aid of any ancestral nu- 
cleus the presumption, is that the 
property so acquired is the joint fa- 
mily property. The purchase of 
bhumidhari land made by a Karta of 
the family if proved to be from the 
nucleus of the joint family or made 
by the members of the joint family 
for the benefit of all of them, can 
be considered to be Bhumidhari of 
all the persons constituting the 
joint family, and all the per- 
sons constituting the joint family 
would be entitled to the en- 
joyment and possession of the land. 
Possession of one person would be 
constructive on behalf of all. The 
Jand having been purchased from the 
funds contributed by the members 
of the family could be held to be a 
joint family property. Hence the 
mere fact that the sale-deed was 
executed in favour of one member 
alone would not mean that the other 
member would not be entitled to get 
the right of Bhumidhar along with 
-him. Case law discussed. 

(Paras 10, 12, 15, 19, 
Cases Referred : 
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R. S. Misra and R. P. Misra, for 
Petitioners; R, S. Singh, S. K. Singh 
and S. C., for Respondents. 

ORDER :— Ram Chandra 
and Shanker Dubey, the petitioners 
and Bharadwaj Dubey, the respon- 
dent No. 4, were the members of a 
joint Hindu family. Their inter se 
relationship would be reflected from 
the pedigree given below :— 

paar isda 


Dubey 


l. I 
Ganga Raja Sarju Rajpal 


“| l Bharadwaj 
Ram Chandar Shankar 


2. The dispute in this writ peti- 
tion is in respect of the land situat- 
ed in three Khatas, being Khata Nos. 
50, 95-A and 95-B. Khata No. 50 
comprises of Bhumidhari plots where- 
as Khata Nos. 95-A and 95-B con- 
sist of sirdari plots. In the basie 
year, these Khatas were entered in 
the names of the petitioners. Res- 
pondent No. 4 filed an objection 
claiming rights of co-bhumidhar and 
co-sirdar over the land of the afore- 
said three Khatas. In brief, the case 
of respondent No: 4 was that Khata 
Nos. 95-A and 95-B were the joint 
tenancy of the ancestors of the peti- 
tioners and the respondent No. 4 and 
that the name of Sarju, the father 
of the petitioners, was recorded in 
the representative capacity. He 
claimed that at the time of the ac- 
quisition of the aforesaid plots both 
the parties were living jointly and, 
therefore, the same had to be treat- 
ed as the joint property. With re- 
gard to Khata No. 50, the respondent 
No, 4 asserted that it was purchased 
from the joint family funds and as 
the petitioners and the respondents 
were living jointly at the time of 
the acquisition of this property, the 
respondent No. 4 was entitled to half 
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share in the land of this Khata as 
well. 

3. The objection filed by the res- 
pondent No. 4 was contested by fhe 
petitioners.. The petitioners deny that 
there was a joint -family of the peti- 
tioners and the respondent No. 4 at 
the time wken the properties of the 
aforesaid three Khatas were acquired. 
They claimed that a partition had 
taken place in the family about 40 
years back and since then the par- 
ties were living separately. 


4. The Consolidation Officer allow- 
ed the objection of the respondent 
No. 4 partly with regard to the Bhu- 
midhari Khata No. 50 but dismissed 
the same with respect to the sirdari 
Khatas. Aggrieved, the petitioners 
and respondent No. 4 preferred €p- 
peals before the Settlement Officer 
Consolidation. The appeal of the 


petitioners was dismissed but that of. 


the respondent No. 4 was allowed. 
The revision filed by the petitioners 
before the Deputy -Director of C- 
solidation under Section 48 of the 
U. P. Consolidation of Holdings Act 
was also dismissed. Aggrieved, the 
petitioners filed the present writ 
petition.. 


5. Before proceeding to deal with 
the points urged on behalf of the 
petitioners, the findings recorded 3y 
the Settlement Officer Consolidation 
and the Deputy Director of Consoti- 
dation may be noticed. As noted 
above, the dispute was in respect of 
the Bhumidhari and Sirdari Khatas. 
The land of the Bhumidhari Kheta 
was purchased from one Ram Bilash 


in 1961 in the names of the pezi- 
tioners on a consideration of Es. 
2,000/-. The respondent No, 4 had 


stated that the said Khata was pur- 
chased partly out of the mony 
which he had been sending to tae 
petitioners. The respondent No, 4 
was admittedly employed in the de- 
fence services of the Union of Ind_a. 
The Settlement Officer Consolidation 
found that the said respondent had 
been sending money to the peci- 
tioners, as the petitioners and the 
respondent No. 4 were the members 
of the joint family. The bhumidheri 
land was partly purchased by tne 
petitioners out of the fund sent by 
the respondent No. 4. In this view 
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of the matter the Settlement Officer 
(Cons.) held that as the Bhumidhari 
land was purchased out of the joint 
family fund of the petitioners and 
the respondent: No. 4, the same must 
be treated as the joint family pro- 
perty. The finding of the Settlement 
Officer Consolidation was affirmed in 
revision. As regards the _ sirdari 
Khata the finding given by the Set- 
tlement Officer Consolidation and the 
Deputy Director of Consolidation was 
that as Sarju, the petitioners father 
was the Karta of the Joint Hindu 
family of which the respondent No. 
4 was also a member, therefore, the 
acquisition of the tenancy plots made 
by him, which were comprised in 
Khata Nos. 95-A and 95-B would be 
deemed to be for the benefit of the 
joint family and respondent No. 4 
being the member of the joint fa- 
mily representing another branch 
would have equal share with the 
petitioners in these Khatas as well. 


6. The learned counsel appearing 
for the petitioners attacking the find- 
ings of the Settlement Officer Conso- 
lidation and the Deputy Director of 
Consolidation, contended ` that the 
aforesaid authorities committed an 
error in applying the principles of 
Hindu law to the rights created by 
the U. P, Zamindari Abolition and 
Land Reforms Act, 1951 (hereinafter 
referred to as the "U. P., Act No. 1 
of 1951)’, and in holding thet the 
respondent No, 4 was entitled to half 
share in the land in dispute cue to 
the fact that he was a member of 
the joint family. Counsel further 
contended in the alternative that 
even if the principles of Hindu law 
apply, since the respondent No. 4 
failed to establish that the joint 
Hindu family was in possession of 
sufficient nucleus from which the 
plots pertaining to Khata No. 50 
could be purchased, the findings re- 
corded against the petitioners were 
liable to be quashed. With regard to 
the sirdari Khata the contention rai- 
sed on behalf of the petitioners was 
that as Sarju was the sole tenant of 
the plots comprised in the aforesaid 
Khatas and as there was no proof 
that the Zamindar had given tenancy 
rights jointly to Sarju and Rajpati, 
the petitioners’ father and the father 
of respondent No. 4 respectively, the 


160 All. [Prs, 6-10] Ram Chander v. Dy. Director of Consolidation A.I. R. 


Settlement Officer Consolidation as 
well as the Deputy Director of Con- 
solidation erred in holding that these 
Khatas belonged jointly to the peti- 
tioners and respondent No, 4 simply 
on the basis of the existence of the 
joint Hindu family of which these 
persons were the members. 


7. In order to appreciate the argu- 
ment of the learned counsel for the 
petitioners it appears necessary to re- 
fer, briefly, to thee principles of 
Hindu Law as applicable to joint 
family property. i 


8. A joint Hindu family consists 
of male members descended lineally 
from a common male ancestor toge- 
ther with their mother, wives or 
widows and unmarried daughters 
bound together by the fundamental 
principles of family . relationship. 
This body is a creature of law and 
cannot be created by act of the 
parties. Coparcenery is a smaller 
body than the joint family and con- 
sists of only male members of the 
family. All members of che copar- 
cenery are undoubtedly members of 
the family but all members of the 
joint family are not necessarily co- 
parceners. The property which be- 


longs to the coparcenery under the. 


Hindu law can be divided into two 
heads (i) coparcenery property (ii) 
separata property. Corparcenery pro- 
perty is again divisible into (i) an- 
cestral property and (ii) joint family 
property which is not ancestral. This 
latter kind of property consists of 
property which is acquired with the 
aid or assistance of joint family pro- 
perty or without the aid or assist- 
ance of the joint family property 
provided if it is acquired jointly by 
two or more coparceners as a joint 
property. One of the main incidents 
of joint family property is that there 
is community of interest and unity 
of possession between al] the mem- 
bers of the joint family (See.: 
Katama Natchiar v. Raja of Shiva- 
gunga, (1863) 9 Moo Ind App 539 
(PC)), as a result thereof every mem- 
ber is entitled to joint possession and 
enjoyment of the property. The 
unity of possession, which is one of 
` the incidents of joint Hindu family 
property denotes that the -possession 
of one coparcener is possession of all 


eoparceners. If one coparcener is 
in possession then through him all 
coparceners are deemed to be in pos- 
session, Every coparcener is entitled 
to possess and enjoy the property 
along with others. If anyone is ex- 
c_uded from joint possession, he may 
without suing for partition, recover 
joint possession (Hiralal v. Pearelal, 
TUR (1939) All 879): (AIR 1939 All 
631)... Although there is a presump- 
tion with regard to the jointness of 
a Hindu family but there is no pre- 
sumption that a joint family possesses 
joint property. It is not necessary 
for a joint family to possess joint 
Property. There can be a joint fa- 
mily without there being a property. 


9. The discussion made above 
would make it clear that a joint 
Hindu family can possess property. 


Iz may, however, be clarified that 
tae property belonging to Hindu 
‘undivided family is the ownership 


cf the coparceners of that family and 
that such a family is not a juridical 
entity distinct from the members 
who constitute it. Consequently, the 
coparceners who are the members 
cf a Hindu undivided family are un- 
Ccoubtedly owners of the property; 
tut a Hindu: undivided family has no 
independent existence apart from the 
iadividuals who constitute the same. 
In Chhotelal v, Jhandelal (AIR 1972 
All 424) (FB), a Full Bench of our 
court dealing with a similar contro- 
versy held that Hindu law does not 
recognize a joint Hindu family or a 
coparcenery as a juristic personality 
capable of holding property. Accord- 
ing to its view when it is said that 
é property is joint family property, 
the true position in law is that the 
members collectively own the pro- 
perty each having an interest. 

10. The discussion made above 
would lead us to a conclusion that 
¿£ joint Hindu family is capable of 
possessing joint property which 
would be for the benefit of the mem- 
bers constituting it. Now the ques- 
tion that arises for decision is whe- 
ther this principle of Hindu law is 
applicable to the tenancy law. Pre- 
vious to the enforcement of U, P. 
act No. 1 of 1951 this controversy 
came up for decision in this Court 
on several occasions. This Court 
consistently held that the ordinary 
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rule of Hindu Law that the propr- 
ties acquired þy the family with Lhe 


. help of the ancestral or joint family ' 


property should be regarded as jcint 
family property applies to a case 
where the property 
tenancy land. Reference may be 
made to an authority reported in 
Bhoop Singh v, Jairam (1918) 46- -nd 
Cas 387:(AIR 1918 All 384 (3), 
where the learned Judges of fis 
Court recognized the fact that it is 
possible for a joint family to hold a 
tenancy although the same may be 
recorded in the name of a sinzle 
member. -In Achharji Ahir v. Harai 
Ahir (AIR 1930 All 822), a Divison 
Bench while dealing with the provi- 
sions of the Agra Tenancy Act, 1826 
took the same view when it held 
that the Act of 1926 also recognized 
the possibility of a joint family hod- 
ing land as an- occupancy tenant. 
Dealing with the similar controversy 
the Full Bench of our Court in 
Chhotelal v. Jhandelal (ATR 1972 All 
424) (supra) was also of the opinion 


that tenancy land could be held by 


the joint family for the benefit of 
all the members of the joint Hindu 
family. It is, thus clear that-. the 
tenancy lard was capable of being 
held by a Hindu family for the ber=- 
fit of the members. constituting it. 


10-A. Counsel for: the — petitioners, 
however, contended that after tne 
abolition of Zamindari the positicn 
that obtained before does not ex:st 
inasmuch as due to the drastic chan- 
ges brought about in the land tenu-e 


system by the said Act, a joint. 
Hindu family cannot be held to be 
entitled to hold the land for the 


benefit of the members constitutirs 
it. The learned counsel emphasised 
that the main object of enacting tke 
U. P. Act- No. I of 1951 was to cor- 
fer tenancy rights on the tillers . of 
the soil and if the principles cf 
Hindu law are applied to this Ac 
as well, the result would be the; 
eveh those who are not actually 
tilling the land or cultivating È 
would be entitled to become bhumi- 
dhars. 


11. After hearing counsel for the 
parties, I am not inclined to accep: 
the submission made by the learned 
counsel for the petitioners. Sectior 
129 of U. P. Act No. I of 1951 pro- 
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in question is. 


_vides that for the purposes of this 


Act there would be three classes of 
tenure-holders viz, (i) Bhumidhar (ii) 
sirdar (iii) Asami. By Section 18 of 
the Act bhumidhari rights were con- 
ferred on the persons enumerated 
therein. Rights of a sirdar or Adhi- 
vasi: (which was a temporary phase) 
and that of Asami- were conferred by 
Ss. 19, 20 and. 21 respectively. A 
Bhumidhar has a right to the exclu- 


sive possession of all his land sub-_ a 
_ject of course 


to the provisions of 
this Act. He has a right to transfer 
his land. S. 130 of U. P. Act No. 1 
of 1951 specifies the classes of the 
persons who can be called a Bhumi- 
dhar. These classes are (a) every 
Person who as a consequence of the. 
acquisition of estate becdmes a 
Bhumidhar under S. 18; (b) every 
person who acquires the rights of a 
Bhumidhar under or in accordance 
with the provisions of this Act. It 
would thus be clear that the rights 
of a Bhumidhar can be purchased by 
Dne person for himself and for 
others. A purchase made by a per- 
zon in his name for the benefit of 
the members of joint Hindu family 
zan at most be considered as a Be- 
nami purchase but since there is 
ieither any express nor implied bar 
n the Act for making such a pur- 
chase, it. cannot be accepted that 
such a purchase made cannot be for 
the advantage of the members of the 
zoint family. In the absence of any 
prohibition in U, P. Act No. 1 of 
1951- against the recognition of Be- 
rami rights or Benami holdings, I 
co not find any difficulty in not re- 
copnizing them and treating the 
Benamidars as trustees for the real . 
cwners. In fact, the position of a 
Earta of a joint family is also that 
of a trustee. Just as a Benamidar is 
a trustee for’ the real owner so a 
Earta can also be just as.a. Benami- 
dar being the trustee of the real 
owner and can hold property in his 
name for the benefit of the mem- 
bers of the joint family. 


-12, Learned counsel for the peti- 


. tioners could not bring any autho- 
_riy to my notice which supported 


hs contention. Reférence may 

made to a decision of the Supreme 
Ceurt report in Kailash . Rai v. Jai 
Jai: Ram, (AIR 1973 SE 893), where 
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dealing with the interpretation of 
S. 18 of U. P. Act No, I of 1951 the 
Supreme Court held that the 
midhari rights could be acquired by 
all the members of a joint Hindu 
family although the land was record- 
ed in only one rame. It is true that 
the law laid down by the Supreme 
Court was on the interpretation of 
Section 18 but I do not see any 
difficulty in applying the principles 
to the present case as well. The 
purchase of bhumidhari land made 
by a Karta of the family if proved 
to be from the nucleus of the joint 
family or made by the members of 
the joint family for the benefit of all 
of them, can be considered to be 
Bhumidhari of all the persons con- 
stituting the joint family, and all the 
persons constituting the joint family 
would be entitled to the enjoyment 
and possession of the land. Posses- 
sion of one person would be cons- 
tructive on behalf of all. On the 
evidence the Settlement Officer Con- 
solidation and the Deputy Director 
of Consolidation have rightly held 
that the land having been purchased 
from the funds contributed by the 
respondent No. 4 and the petitioners, 
could be held to be a joint family 
property. , 


13. The learned counsel for the 
petitioners thereafter referred to 
S. 156 of U. P. Act No. I of 1951 
and urged that as this section denies 
the right to let and sub-let, except 
to the extent permitted by S. 175, 
the express mandate of the legisla- 
ture is that a bhumidhar must culti- 
vate the land himself. I do not find 
any merit in this submission. A 
lease is-a transfer of a right to en- 
joy property for a certain time in 
consideration o? a price paid. Under 
such a transaction one party shall 
divest himself of. possession and the 
other party shall come into for a 
determinate time for a fixed amount. 
But the position of a joint family is 
altogether different. In the case of 
members of a. joint Hindu family 


even if a member has gone out for. 


a considerable length of time and 
has not enjoyed the benefit of the 


property, his rights in the property 


are not lost. In such a case posses- 
sion of one co-owner 
of all. Mere non-enjoyment does not 


Bhu- ' 


is- possession: 


wean that a person who is in pos- 
session prescribes adverse title over 
the right of the non-participating 
owner. It would thus be seen that 
the requirement of the Act, that the 
cultivator should remain in posses- 
sion himself, is not touched or even 
remotely affected. As a matter of 
fect if a copareener is deprived of 
enjoyment of the joint family pro- 
party he has a right to sue for joint 
Possession and reinstatement. Simi- 
larly, the submission of the learned 
counsel that since the possession of 
the recorded coparcener would be in 
his personal right and that such a 
person would become a sirdar under 
S, 210 of the Act, also cannot be 
accepted. The possession of such a 
person being on behalf of himself 
and other coparceners, cannot be 
contrary to law. 


14. Relying on a decision of this 
Court in Mahendra Singh v. Attar 
Singh (1967) All LJ 8: (AIR 1967 All 
488), the learned counsel next con- 


- tended that as the notions of Hindu 


law or Mohammadan law were not to 
be imported into the interpretation 
cf Act No. I of 1951 this court must 
hold that the principles of the pure 
Hindu law have (been) abrogated alto- 
gether and the rights of the parties 
have to be decided on the basis of 
the provisions of the Act. I am un- 
able to subscribe to this view. I 
have already mentioned above that 
under U., P. Act I of 1951, the mem- 
ders of a joint Hindu family can to- 
gether become bhumidhar of a hold- 
cng. The coparcenery body as such 
and as an entity apart from the 
members may not own the property 
but the coparceners who are mem- 
ders of the family are undoubtedly 
the owners; even in this light, it 
will have to be found whether Sec- 
tions 152, 171 and 175 have the 
effect of abrogating the Hindu Law 
altogether. It is indisputable that 
the rules of personal law are sub- 
ject to modification by statutory en- 
actment, Kallu v. Sital, (16 All LJ 
225): (AIR 1918 “All 294). In other 
words, if there is any provision in 
U. P, Act I of 1951, in respect of any 
matter governed by Hindu Law pre- 
viously, then the provision prevails 
and- the previous Hindu law to the 


» 
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extent it related to that stands nuli- 
fied.. In Ram Singh v. Baldéo Prazad 
(AIR 1932 All 643), a Division Bench 
of this. Court held thatsince an oczu- 


-pancy tenure is the creation of sa- 


tute, and a special rule of. success#on 
has. been laid down in the statute it 
is the statute which regulates the łn- 
heritance and not /the personal kw 
of these tenants. While considering 
the overriding effect of S. 14 of the 
Indian Succession Act, the Supreme 
Court said in Puruthavalli Ammal 
v. Ramalingam (AIR 1970 SC 1739), 
that the rights conferred on the że- 
male Hindus by S. 14 (1) of he 
Hindu Succession Act, make a clear 


. departure from the previous law end 


such previous law cannot . be used 
for circumventing those rights, 


15. Judged in the light of wżat 
has. been said above. it will be found 
that U. P. Act I of 1951 does rot 
crystallise or declare the existing 
law upon the land tenure system Eut 
deliberately departs from the old law 
in respect. of various matters. It 


‘|supersedes. prior law and lays down 


the whole of the law of successicn, 
transfer, bequest etc. Therefore, in 
cases governed by the Act reference 
to the previous rule of Hindu law Dr 
Mohammadan law cannot be made as 
it is not permissible, but the Hindu 
law can certainly be resorted to in 
respect of matters for which no pro- 
vision is msde in U. P. ‘Act No. I 
of 1951. Matters saved from the 
operation of the Act, of course, cœ- 
tinue to be governed by the persoral 
law to the extent the same is apnii- 
cable. The Act does not touch or 
affect the law of joint family, henee 
the Hindu law continues to opers-e 
in this matter. ; 


16. Reverting to Mahendra Sings 
case (AIR. 1967 ‘All 488) (supra) 
which was relied upon by the pei- 
tioners, it would be seen that in that 
case the right of the bhumidhar >f 
his interest. in the joint family pro- 
perty was questioned on the ground 
that he could not do so without legal 
necessity. The learned Judges, after 
discussing the various provisions =f 
the Act, found that S. 152 conferred 
a right on a bhumidhar to transfer 
his interest. there was-no reason 7 
hold that Jeet Singh, the bhumidhar 
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of that case, could not do so.. The 
view taken jin this case does not 
conflict with the decision of that 
case. Since there are clear provi- 
sions conferring upon a bhumidhar 
the right to transfer his interest, the 
Principles of the Hindu Law, could 
not possibly apply. 

17. On the same ground, the de- 
cision of the Full Bench in Ramji 
Dixit v. Bhrigunath (1964 All LJ 
197): (AIR 1965 Ali 1), is also dist- 
inguishable. In these cases, the con- 
troversy was whether a female bhu- 
midhar who either acquired rights by - 
inheriting tenancy rights before the 
passing of U. P, Act I of 1951, or 
inherited the bhumidhari property 
after the passing of the Act, could 


-transfer it. The Full Bench relying 


upon Section 152 held that. the 
transfer was valid and effective not 
only for her life or until remarriage. 
but valid beyond her life time as 
well. This decision was upheld by 
the Supreme Court in the appeal, « Ve 
preferred against it. 

18. It is apparent that Section 152 
of the Act being applicable, the no- 


tions of the Hindu Law could not 
_be pressed into service. But here 
the Act is conspicuously silent on 


the point we are seized with. 


19. Counsel for the petitioners 
next contended that as the consoli- 
dation authorities did not find that 
the joint family possessed a nucleus 
from which. the Bhumidhari plots 
were purchased, the finding recorded 
in favour of respondent No. 4 that 
he was owner to the extent of half 
share was incorrect. He contended 
that if the purchase was made by 
the petitioners and the respondent 
No. 4 by contributing fund for the 
same, the Consolidation authorities 
should have found that the respon-_ 
dent No. 4. had 1/3rd ‘share in the 
property and not 1/2. It is true that 
none of the Consolidation Authori- 
ties found that the joint family pos- 
sessed nucleus from which the pro- 
perty in question had been purchased 
but, to my mind, the same does not 
make any distinction. As said in the 
very beginning, the property which 
is purchased even without the aid 
and assistance of the joint family 
property is also treated as the pro- 
perty belonging to the joint family 
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and the same can be the property 
meant for the benefit of the joint 
family constituting it. It has been 
found as a fact by all the Consolida- 
tion authorities concurrently that the 
bhumidhari land was purchased out 
of the joint funds of the petitioners 
and the respondent No. 4 and that 
the property purchased was always 
treated as the joint family property 
of the petitioners and the respon- 
dent No. 4. On this basis the res- 
pondent No. 4 would have 1/2 share 
in the bhumidhari land and not 1/3rd 
share as argued by the learned coun- 
sel. It is settled that it is not 
always necessary that only when a 
property is purchased out of the nu- 
cleus of the joint family then alone 
the same could be joint family pro- 
perty of all the members. If mem- 
bers of the joint family, who are 
joint in status, earn and acquire pro- 
perty with their income, even with- 
out the aid of any ancestral nucleus 
althe presumption is that the property 
“Iso acquired is the joint family pro- 
perty, vide Mavne’s Hindu Law, lith 
Edition, page 345; Mulla’s Hindu 
Law, 12th Edition, pages 333 and 
334; the view taken by me is also 
supported by an authority reported 
in Gunna J. Krishnan v. G. K. Ren- 
gachari, (AIR 1965 Mad 340). The 
same view was taken in another case 
by the Madras High Court in K. S. 
Santhalingam v. Meenakshi Ammal, 
(1970) 2 Mad LJ 85. 


20. Accordingly,. I find that the 
view taken by the Consolidation 
Authorities that the land belongs to 
the joint family and that the respon- 
dent No, 4 had half share in Khata 
No. 50 is correct and does not call 
for interference. Hence the mere 
fact that the sale-deed was executed 
in favour of the petitioners alone, 
that would not mean that the respon- 
dent No. 4 would not be entitled to 
get the right of Bhumidhar along 
with them. 


21. So far as Khata Nos. 95-A and 
95-B are concerned. the same were 
also entered in the name of Sarju as 
his sirdari. It is also settled that a 
member of the joint Hindu family, 
even if he is joint can possess sepa- 
rate property. Such property be- 
longs exclusively to him and no 


member of the coparcenery, not even 
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his male heirs can “acquire any in- 
terest in it. Accordingly even if it 
is correct that the petitioners were 
the members of the joint family of 
which the respondent No. 4 was also 
a coparcener, the same would not en- 
title respondent No. 4 to get rights 
of a sirdar over the disputed land. 
The Settlement Officer and the De- 
puty Director of Consolidation held 
the respondent No. 4 to be the sirdar 
of this Khata simply on the basis 
that he was a member of the joint 
family. None of the two authorities 
found any evidence on record to 
show that the property was either 
acquired by respondent No. 4 along 
with the petitioner or that the peti- 
tioners threw it into the common 
hotchpot, The claim of the respon- 
dent No. 4, therefore, over these 
plots simply on the basis that as 
both the parties were living jointly, 
therefore, the property must be held 
to be the joint property of all can- 
not be accepted. The submission of 
the learned counsel for the respon- 
dent No. 4 that the name of Sarju 
was recorded in the representative 
capacity because he was the Karta 
of the family cannot also be accept- 
ed inasmuch as there is no evidence 
on record to prove that the land of 
these two Khatas was ever treated 
by the petitioners or the respondent 
No, 4 as that of the joint family. 
Accordingly, the claim of respondent 
No. 4 with regard to Khata Nos. 
95-A and 95-B cannot be upheld, 


22. In the result, the writ petition 
succeeds in part and is accordingly 
allowed. The judgments of the Set- 
tlement Officer Consolidation and 
that of the Deputy Director of: Con- 
solidation with regard to Khata No. 
50 are upheld but that of sirdari 
Khata Nos. 95-A. and 95-B are qua- 
shed. Consequently, the judgment of 
the Consolidation Officer is restored. 


23. In the’ circumstances of the 
case the parties shall bear their own 
costs. 


Petition partly allowed. 


» 
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Special Appeal No. 20 of 1974, 
D/- 22-9-1977.* 


Railway Establishment Manual (2nd 
Edn.), Rr. 311, 312; Railway Board’s 
letter No. E/NC/66 TR 2/20 dated 27-7- 
1966 — Implementation of scheme of 
divisionalisation of administration 
Transfer of surplus ministerial staff to 
open line cadre — Transferred employees 
are entitled to their seniority. 1974 Lab IC 
918 (All), Reversed. 


Where the scheme of divisionalisation 
of administration had necessitated read- 
justment of employees and in the process 
of such readjustment some minister-al 
staff which had become surplus had bean 
transferred to open line cadre on éc- 


ceptance of option, the transfers being 


in the interest of. administration tae 
transferred employees were entitled to 
carry their seniority in accordance with 
R. 311. Such transfers could not be seid 
to be at the instance of ‘employees 


_ attracting R. 312 nor could it be said to >e 


governed by the advice contained in 
Railway Board’s letter which envisag2d 
the rule “last come, first go”, The ad- 
vice contained in that letter was meant 
to be operative only in such cases where 
retrenchment took place in a particular 


cadre due to the decrease in need, amd 


by reason thereof there iş a curtailmeat 
in the cadre. The intention of that lettar 
was that when other things remained the 
same, that is, when there was no whol2- 
sale readjustment in the administrative 
set-up and still a curtailment in the 
cadre takes place, the transfers shouid 
follow the rule, last come, first go. 1974 
Lab IC 918 (All), Reversed. (Paras 8, 3) 


Cases Referred: Chronological Paras 
sath Spl. Appeal No. 258 of 1971 <n 


C.M.W. No. 3285 of 1969, D/- 30-12- 
1971 (AH) 4, 6, 8 


Bishun Singh and Umesh Chandra, fer 
Appellants; R. N. Trivedi, for Respom- 
dents. a: 


*(Against Judgment of O. P. Trivedi, J. 
reported in 1974 Lab, I. C. 918 (All)) 
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HARI SWARUP, J.: — These appeals 
aave been filed against the judgment of 
a learned single Judge by which he 
allowed the writ petition and quashed the 
erder filed along with the writ petition 
us Annexure 13 in so far as it related to 
appointment of opposite parties 
Nos. 5 to 19 in the writ petition (hérein- 
after referred to as the appellants) as 
Travelling Ticket Examiners and in so 
zar as it directed the reversion of the 
netitioners (hereinafter referred to as the 
respondents) from the post of Leave 
Reserve Ticket Collectors. 

2. The respondents claimed that the 
eppellants were recruited in the minis- 
verial cadre and their transfer to the 
epen line cadre of Ticket Collectors was 
without authority of law and that even 
E it was valid they could not carry with 
them their seniority to the open line 
cadre. In case the first contention was 
eccepted the appellants would have re- 
mained in their ministerial cadre without 
cisturbing the seniority in the open line 
cadre. In case the second and not the 
frst contention was accepted and their 
seniority was counted from the date of - 
their entry in the open line cadre, the 
respondents would suffer no injury as 
they would remain senior to the appel- 
lants and get chances of promotion. 

3. The learned single Judge held that 


‘the transfer of opposite parties Nos. 5 to 


B® to the open line cadre was bad be- 
cause it was in contravention of the 
Eailway Board’s direction contained in 
énnexure 10 to the writ petition. Annex- 
ure 10 provided that “the juniormost. 
employee should be transferred first 
whenever any curtailment in a cadre 
takes place.” 

According to the learned Judge the 
t-ansfers had been occasioned by cur- 
tailment in the cadre of ministerial staft 
and the appellants (opposite parties 
Yos. 5 to 19) not being the juniormost, 
could not be transferred. Their transfer ` 
was accordingly held to ‘be invalid, the 
recessary consequence of which was 
that the petitioner’s reversioh' was held 
ts be_unjustified and quashed. 

4. Against the judgment of the learn- 
ei single Judge the Railway Administra- 
tion and the opposite parties Nos. 5 to 19 
filed the two present second appeals. At 
the time of hearing of the writ petitions 
and also the special appeals, reliance was 
paced by the appellants on a. Division 
Bench judgment of this Court in Special 
Appeal No. 258 of 1971 arising out of 
Civil Misc. Writ No. 3285 of 1969 (A. K. 
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Banerji v. Railway Board) decided on 
Nov. 30, 1971 at Allahabad. On behalf 
of the respondents in the appeals it was 
urged that thig judgment required recon- 
sideration. The Division Bench. seeing 
prima facie an arguable case, referred 
the matter to a larger Bench, and that 
is how these app2als have come before a 
Full Bench.. 


t 

5. A scheme of divisionalisation of 
North Eastern Railway Administration 
was put into operation in accordance 
with the Railway Board's Notification 
dated 25-2-1969. According to this scheme 
the Administration wag divided into four 
divisions. In pursuance of this scheme of 
divisionalisation the General Manager of 
the North Eastern Railway issued a noti- 
fication in which option was given to the 
ministerial staff to select the station 
where they wanted to be. posted, an op- 
tion was also asked from -hem about 
their transfer from ministerial cadre to 
open line direct recruitment categories 
such as TC, TNC, BC, etc. The appellants 
were some of those who had given the 
option for being transferred to open line 
cadre. The trarsfer according to the 
scheme had to be subject to the emplo- 
yee’s suitability and qualifying at the 
end of training which was necessary to 
be given for ertry in open line catego- 
ries. The appellants qualified at the end 


of the training and on being found suit-- 


able were transferred to the open line 
cadre. These were the transfers which 
the petitioners challenged. 


6. According to the view taken. by the 
Division Bench these transfers were oc- 
casioned because of the putting into 
operation of the scheme of Givisionalisa- 
tion. It was held that the transfer was 
in the interest cf the Administration and 
not at the request of the employees. The 
effect of these two findings was that the 
transferees became entitled to carry 
with them their seniority. The learned 
single Judge in zhe present case did not 
find any grounc of disagreement with 
the view taken by the Division Bench but 
arrived at ā different conclusion on the 
basis of Annexure 10 which was not 
placed before the Division Bench in the 
earlier case (A. K. Banerji’s case (Spl. 
Appeal No. 258 of 1971, D/- 30-11-1971 
(All). (supra) and had not been consider- 
ed by that Benca. 

7. In the appeals before us, learned 
counsel for the respondents in support of 
the judgment urder appeal argued that 
the transfers were void and ineffective 
as the General Manager had no power 
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under the rules to transfer employees 
from one cadre to another. The conten- 
tion is that in the open line category, 
recruitment can be made only from two 
sources; 80% are to be recruited in ac- . 
cordance with R. 125 contained in the 
Indian Railway Establishment Manual 
(Second Edition) at page 36, from open mar- 
ket and the remaining vacancies upto a 
maximum of 20% were to be filled from 
promotion of staff in Class IV categories. 
There is also a channel of promotion in 
respect of Ticket Collectors in the Com- 
mercial Department: Rule 125 runs as 
under: 

“Recruitment. — 80% of vacancies in 
the initial lowest scale of pay Rs. 110-180 
ere to be filled by recruitment from open 
market and the remaining vacancies upto 
& maximum of 20% will be open for 
promotion of staff in Class IV categories.” 
If this rule were to be applicable, the 
transfer of the appellants would be un- 
authorised. We are, however. not satisfied 
that the ‘transfer’ is ‘recruitment’. The 
term “recruitment” as used in R. 125 is 
in respect of initial recruitment and 
does not deal with the cases of transfer 
of an employee from one cadre tg an- 
other cadre. If there exists in the Rules 
a power of transfer of an employee from 
one cadre to another, it will imply that 
R. 125 does not apply to cases of transfers 
or is subject thereto. R. 146 contained in 
the Indian Railway Establishment Code ~ 
Volume I, provides: 

“Ordinarily, Railway servant shall be 
employed throughout his service on the 
Railway or Railway Establishment to 
which he is posted on first appointment 
and shall have no claim as of right for 
transfer to another Railway or Railway 
establishment, In the exigencies of ser- 
vice, however, it shall be open to the 
President to transfer the Railway servant 
to any other department or Railway or 
Railway establishment including a pro- 
ject in or out of India. In regard to non- 
gazetted Railway servants, the power of 
the President under this rule in respect 
of transfer within India, may be exercis- 
ed by an Agent or by a lower authority 
to whom the Agent may re-delegate his 
power.” 

x x x x 
Ruleg 311 and 312 contained in Chap, III 
of the Indian Railway Establishment 
Manual (Second Edition) also deal with 


transfer of employees. They run as 
under : 

“311, Transfer in the interest of ad- 
ministration. — Seniority of railway ser- 


X 
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vants on transfer from one cadre to an- 
other in the interest of the administration 
is regulated by the date of promotion / 
date of appointment to the grade as tae 
case may.be, > -o a 


312. Transfer on request, — The senis- 
rity of railway servants transferred at 
their own request from one railway to 
another should be allotted below that of 
the existing confirmed and officiating 
railway servants in the relevant grade 
in the promotion group in the new esta- 
blishment irrespective of the date of 
confirmation or length of officiating ser- 
vice of the transferred railway servants. 


Note, — (i) This applies also to cases 2f 
transfer on request from one cadre/div- 
sion to another on the same railway. 


In the presence of these provisions it is 
not possible for us to accept the contem- 
tion that the Railway Administraticn 
had no power to make the transfer of 
employees from one cadre to another 
cadre. The power of transfer under tke 
rules was vested in the General Manager. 
The transfers cannot, therefore, be cha-~ 
lenged as invalid on this ground. 

8. The next contention of the learned 
counsel for the respondents was thet 
R. 312 and not. R. 311 was applicable es 
in the circumstances of the case the 
transfers must be deemed to be transfers 
at the request of the employees. The 
Division Bench in A. K. Banerji’s case 
(Spl. Appeal No. 258 of 1971, D/- 30-1 
1971. (All)) (supra) had taken the view 
that the transfers could not be deemed 
to be at the request of the employees brt 
were in the interest of the administre- 
tion. The learned single Judge in the 
present case has also taken a similar 
view. We see no reason to disagree wita 


the view taken by the learned Judge. A’ 


transfer on request means a transfer 


which is initiated by the employee. Kt. 


implies that if’ the employee had nct 
made the request, there would not hav2 
been a transfer, In the present case, suca 
is not the situation. It was under th> 
scheme of divisionalisation that th 
transfers had become necessary. It wes 


‘Ithe General Manager who had. initiated 


the process of transfers, the -employe3 
was only given an option to elect the 
place or the cadre where he wanted to b? 
transferred. The transfer was not at his 
initiation. The transfers in the presen? 
ease cannot, therefore, be deemed to be 
transfers at the request of the employees. 
The scheme of divisionalisation had 
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come into operation at the instance of the 
zdministration and not the employees. . 
The divisionalisation was. in the interesti 
cf the administration and the transfers 
came only ag a consequence of the imple- 
mentation of the scheme, The transfers 
nust, therefore, be deemed to be in the 
interest of the administration. It would 
thus be R. 311 and not R. 312 that will 
ke’ applicable to the circumstances of the 
Fresent case and the appellants would be 
entitled to carry their seniority with 
toem unless, as held by the learned 
sngle Judge, the transfers were void in 
wew of Annexure 10 to the writ peti- 
ton. è 

9. The relevant portion of Annex- 
ure 10 on which reliance has been placed 
ky the respondents runs as under: ’ 

“A copy of the Railway Board’s letter 
Bo. E/NC/86/TR/2/20 dated 27-7-1966 ad- 
dressed to the General Manager, All 


„Jadian Railways and others. 


Sub: Transfer in the event of the cur- 
teilment of cadre etc. 


It has been brought to the notice of 
the Board that the practice of transfer- 
rng’ staff in the event of curtailment of 
a cadre varies from Railway to Railway 
aad even from Division to Division on a 
Railway. With a view to bring about uni- 
fcrmity in the matter. the Board desire 
that, as a general rule, juniocrmost em- 


. peoyee should be. transferred frst when- 


ever any curtailment in a cadre takes 
pace.” 

Tne evidence in the case shows that due 
tc divisionalisation some ministerial staff 
b2came surplus and it had to be absorb- 
ed and that some of them were absorb- 
ed in the open line cadre. It is on this 
basis that the learned single Judge has 
held that Annexure 10 was applicable 
and will make the transfers invalid. The 
advice contained in Annexure 10, in our 
opinion, is meant to be operative only 
im such cases where retrenchment takes 
pkace in a particular cadre due to the 
decrease in need, and by reason thereof 
tkere is a curtailment in the cadre. The 
intention of Annexure 10 is that when 
other things remain the same, that is, 
waen there is no wholesale readjustment 
in the administrative set-up and still a 
curtailment in the cadre takes place, the 
transfers should follow the rule, last 
came, first go. Such is not the situation 
here. There was no retrenchment or cur- 
talment in the cadre of ministerial staff 
but the surplus had occurred in the 
praeess of the implementation of. the 
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scheme of divisionalisation. The scheme 
of divisionalisation had necessitated 
readjustment of the employees and it 
was in the course of this readjustment 
that transfers had been effected. The 
transfers were a part of the scheme itself 
and they could not have been governed by 
the general rule contained in Annex- 
ure 10 about the transfers on curtailment 
of a cadre. 

10. Looking from another angle, if 
the rule laid down in Annexure 10 is 
made applicable to the present case, it 
would result in unreasonableness, The 
open line cadre promises better prospects 
of promotion. It could not have been the 
intention of the Railway Board in its 
letter of guidance (Annexure 10) to give 
this ‘opportunity to juniormost and deny 
it to the senior people in the cadre. Here, 
the employees were not to be transferred 
as such but only after they receive a 
particular training, and pass in the test, 
and get selected on the basis of the suit- 
ability for the open line cadre. The rule 
of last come first go could not be meant 
_ to apply to such extraordinary situations. 

1i. For the reasons given above, . we 
are unable to agree with the view of the 
learned single Judge that the transfers 
in the present case could have been made 
only of the juniormost employees in the 
ministerial staff and the transfer of 
senior persons was illegal or contrary to 
general rules governing the transfer of 
railway servants. As the transfers were 
not at the request of the employees but 
in the interest of Railway Administration, 
the transferees would carry their senio- 
rity with them in accordance with 
R. 311. The appeals are accordingly 
allowed. The judgment of the learned 
single Judge is set aside and the writ 
petition filed by the respondents is dis- 
missed, Costs on parties. 

Appeals allowed. 
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Hajela Civil J. Jaunpur in Appeal No. 110 
of 1966. 
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Torts — Negligence — Plaintiff 
suffering injuries by falling in a ditch 
dug on the road while riding a bicycle 
at night — Defendant municipality keep- 
ing ditch unguarded in breach of its 
statutory duties — Defendant pleading 
contributory negligence on part of plain- 
tiff for not having a light to the bicycle 
— Held principle of contributory negli- 
gence does not apply, l 

While returning from the club, to 
which the plaintiff was a habitual visitor, 
he fell in a ditch at about 6.15 P. M. The 
ditch had been dug out the same dayin 
the road which vested in and was mana- 
ged by the defendant-appellant. The 
digging was done for the purpose of re- 
pair of a culvert. This ditch. was ‘about 
1 foot deep and about 2 to 3 feet wide. 
It had been dug across the entire width 
of the road. The plaintiff alleged that 
there were no light, no danger signal no 
caution notice, no barricade or other pre- 
caution in respect of the said ditch. The 
plaintiff had no prior knowledge of the 
existence of the said ditch at the time of 
the incident. The plaintiff was riding, 
a cycle at the time and being unaware 
of the fact that the road had been cut 
by the employees of the defendant No. 1. 
He fell down and sustained injuries. 
There was profuse bleeding and he also 
received severe nervous and mental 
shock apart from the physical injuries 
which were caused to him by the fall. 
The plaintiff's allegation was that the 
defendants failed to carry out their statu- 
tory duties under the U. P. Municipali- 
ties Act and they were otherwise also 
grossly negligeni. (Para 2) 

The defendant contended that it was 
saved by the doctrine of contributory 
negligence which was applicable to the 
facts of the case. It was contended that 
it was the minimum requirement that 
the plaintiff should have had a lamp 
when he was riding the cycle in the 
evening at about 6.15 P. M. It was a 
winter evening and there was undoubte- 
dly darkness at the said point of time. 

The courts below, were right in not 
granting the benefit of the doctrine of 
contributory negligence to the defendant. 
Firstly. it hag-to be emphasised that both 
the courts below have held the defendant 
Board to have been guilty of having 
failed to carry out its statutory duties as 
laid down in S. 223 of the U. P. Munici- 
palities Act. No bars or chains were fixed 
as laid down in clause (b) of the said 
section. Findings of.facts have been re- 
corded by.the courts below that -the 


» 
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Board had failed to carry out th2se 
duties as laid down in the. said provision 
of law. An ordinary lamp in a bicrcle 
does not radiate light to any considera- 
ble distance. One can hardly see. thro-gh 
such light a few paces ahead. A finc_ng 


of fact has been returned by both zhe 
courts below that the plair-iff 
used to daily ride his cycle tkro- 


ugh the. road in question -for she 
purpose of visiting the club, He had no 


prior knowledge of the fact that the mad 


had been cut in the’ said manner waen 
he was returning from the club. He was 
entitled to presume that the road, as in 
the past, was well maintained and, there- 
fore, there was no reason why he shcald 
have been extra cautious on the said 
evening. In the normal course of driv_ng 
the cycle, if a cyclist comes across a 
ditch a few paces ahead of him, an 
ordinary lamp will not always protect she 
cyclist from falling down. May be a lenp 
of extra-ordinary imtensity. might prove 
sufficiently effective in such a situation 
but. ordinary lamps which use kerosene 
oil for fuel are not likely to be of m_ch 
help in such a situation. It is well kncwn 
that most of the cyclists in this cour-ry 
use kerosene lamps and not lamps opera- 
ted with a dynamo. It has not been sug- 
gested that it is the requirement of R=ad 
Traffic Rules that a cyclist must u= a 
lamp to be operated by a dynamo, The 
lower appellate court has referred to zye 
law No. 15 framed by the Defendant 
Municipal Board wherein the requf-e- 
ment ig that it should be a bright lizht 
fixed to the front of the bicycle. Tis, 
however, cannot be equated with the re- 
quirement that the lamp should be opera- 
ted by ‘a dynamo. The courts belcw, 
were right in refusing the benefit of 
doctrine of contributory negligence to =he 
Board. (Para 6) 

J. N. Agrawal, for- Appellant; Navæn 
Sinha and S. N. Verma, for Responderts. 

JUDGMENT: This second appeal 
arises out of a suit for damages whch 
was filed by the plaintiff-respond=nt 


-against the defendant-appellant and. Æso 


against the defendant-respondent No. 2. 
The trial: court decreed: the suit against’ 
the -defendant-appellant alone. The lower 
appellate court affirmed the decree of 
the trial court and now the defendant 
No. 1 has come up in the instant app=al 
and in support and opposition thereot I 
have heard learned counsel for tne 
parties. s " 
2. The brief facts are these: Thre 
plaintiff was posted at Jaunpur as a. 
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Munsif on 6th December, 1964 which 
happened to be a Sunday. He used to go 
toaclub which was known as the English 
Club, Jaunpur, of which he happened to 
be a member. On the said date, while re- 
turning from the said club, he fell in a ` 
ditch at about 6.-15 P., M. The ditch had 
been dug out the same day in the road 
which vested in and was managed by the 
defendant-appellant. The digging was 
done for the purpose of repair of a 
culvert. This ditch was about 1 foot deep 
and about 2 to 3 feet wide. It had been 
dug across the entire width of the road. 
The plaintiff alleged that there were no 
light, no danger signal, no caution notice, 
no barricade or other precaution in re- 
spect of the said ditch, The plaintiff had 
no prior knowledge of the existence of the 
said ditch at the time of the incident. The 
plaintiff was riding a cycle at the time and 
being unaware of the fact that the road 
had been cut by the employees of the de- 
fendant No, 1. he fell down and sustain- 
ed injuries in his forehead, left eye brow, 
left eye lid and other parts of his face. 
There was profuse bleeding and he also 
received severe nervous and mental 
shock apart from the physical injuries 


- which. were caused to him by the fall. 


The plaintiff was admitted in the Dis- 
trict Hospital, Jaunpur and his injuries 
were attended to the same day. He re- 
mained in the Hospital till 18th Decem- 
ber, 1964 when he was discharged but 
he was advised not to join: his service 
till the end of the.month of December. 
His wounds were stitched. As a result he 
got an ugly gcar and deformity in the face. 
The plaintiffs allegation was that the de- 
fendants failed to carry out their statu- 
tory duties under the U, P. Municipalities 
Act and they were otherwise also grossly 
negligent. They created a public nuisance 
on a public road and as a result of the 
said negligence, the plaintiff was caused 
the aforesaid injuries. The plaintiff 
claimed a sum of Rs. 1056/- as compen- 
sation and damages for the acute bodily 
and physical pain-and a sum of Rs. 1050/- 
as compensation and damages for the 
severe mental and nervous shock suffer- 
ed: by him due to the aforesaid incident. 


3. It may be stated that the defen- 
dant No. 1 is -the Municipal Board of 
Jaunpur and the defendant No. 2 was the 
Executive Officer. 


4. The defendants filed a joint writ- 
ten statement and contested the suit. . 
They, denied that there wag any negli- 
gence on their part, It was denied. that 


> 
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the Municipal Board failed to carry out 
- its statutory duty. It was denied that the 


injuries were caused to the plaintiff due . 


to the negligence of the defendants. It 
was alleged that there was a mound of 
earth on one side of the eutting and there 
was a log of wood placed on the © other 


side.of the cutting. It was also claimed’: 


that there was sufficient light on the 

spot from an electric post situated at a 
. few paces and there was also such light 

on the gate of the tube-well colony and 

also light in a tea stall situated nearby. 

It was further contended that the plain- 
tiff was guilty of contributory negligence 

as he was riding the cycle in a fast man- 

ner and that he had no lamp which he 
wag bound to have, It was also allet 

that the cycle was not licensed. The 
notice under S. 326 of the Municipalities 

Act was alleged to be bad in law. The 

amount of damages was alleged to be 

excessive, Pleas of misjoinder and non- 
joinder of necessary parties were alse 
- taken. . i Ka es 

5. The trial court framed the neces- 
sary issues and after trial of the suit 
decreed the same for the entire amount 
claimed, As stated above, the lower ap- 
pellate court also affirmed the decree af 
the trial court. ; 

6. Sri J. N. Agrawal, leamed counsel 
for the appellant, contended that the ap- 
pellant was saved by the doctrine of con- 
tributory negligence which was applica- 
ble to the facts of the instant case, He 
strenuously contended that it was the 
minimum requirement in the facts of the 
instant case that the plaintiff should have 
had a lamp when he was riding the cycle 
in the evening at about 615 P. M. Tt 
was a winter evening and there was un- 
doubtedly darkness at the said point of 
time. The courts below, in my opinion, 
were right in not granting the benefit of 
the doctrine of contributory megligence 
to the defendant, Firstly, it has to be em- 
phasised that both the courts selow have 
held the appellant Board to have been 
guilty of having failed “to carry out its 
statutory duties as laid down in S. 223 
of the U. P. Municipalities Act. This part 
of the finding camnot be assailed as itis 
based on: the own admission of the wit- 
messes who appeared on behalf of the de- 
fendant-appellant. No bars or chains 
were fixed as laid down in clause (b) of 
the said section. Findings of facts’ have 
been recorded ‘by -the courts below that 
the Board had failed to carry out these 
duties as laid down in the said provision 


‘in question. for the ‘purpose of visiting 


the plaintiff-respondent, has rightly; 
pointed; out that anm- ordinary lamp- in a 
bicycle does not radiate light to any con- 
siderable distance, One can hardly see 
through such light a few paces. ahead, A 
finding of fact has been returned by both 
the courts below that the plaintiff used 
to: daily: ride his cycle through ‘the: road 








the club. He had' no prior knowledge of 
the fact -that the road: had been cut in 
the said’ manner when he was returning 
from the club, He was entitled to- pre- 
sume that the road as in the past; was 
well maintained and, therefore, there was 
mo reason why he should have: been 
extra cautious on the said evening. In 
the normal course of driving the cycle, 
if a cyclist comes across a ditch a few 
paces ahead’ of him, then T do not think 
that am ordinary. lamp will always pro- 
tect the cyclist from falling. down. May 
be a lamp of extraordinary intensity 
might prove sufficiently effective in such 
@ situation but ordinary lamps which use 
kerosene oil for fuel are not likely to be 
of much help in such a situation. It is 
well known that most of the cyclists. inj. 
this country use kerosene lamps and not 
lamps operated with a dynamo. It has 
not been suggested that it is the require- 
ment of Road’ Traffic Rules that a cyclist 
must use a lamp to be operated’ by dyna- 
mo: The lower appellate Court has 
referred: to: bye law No; 15 framed by. 
the Jaunpur Municipal Board wherein 
the requirement ig that it should be a 
bright light fixed to the front of the bi- 
cycle, This, however, cannot be equated 
with the requirement that the Tamp 
should be operated by a dynamo: The 
Courts below; in my opinion. were right 
in refusing the benefit of doctrine of 
contributory negligence to the Board, ~ 


7. -Sri Agrawal, next pointed: out that 
the plaintiff was not entitled to. claim 
separately for physical and. mental pain. 
It cannot be denied that -the plaintiff was 
entitled to claim damages for physical 
and mental pain which undoubtedly were 
caused. to him. It might not have. been 
necessary for the plaintiff to have sepa- 
rately claimed for physical injury and 
for mental pain. However, that in no way 
affects. the decision of the case. A total 
sum of Rs. 2,100/- was: claimed: by the _ 
plaintiff for physical and mental pain. 
and looking to. the nature of injuries 
sustained by him, in my opinion; the 
amount. elaimed:.is modest and: not ‘exces< 


of law. Mr, Naveen Sinha, appearing fer _sive: 2o 


a 
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8. Therefore, nothing ‘turns on the 
alleged division of the amounts between 
physical and mental pain, as no special 
damages have been claimed ‘by way of 
expenses for medical attendance etc. 

9. Im the result, this appeal fails and 
ás dismissed with costs. 

‘Appeal dismissed with ‘costs, 
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Abdul Salam, Petitioner v. The Dy. 
Commr., Pratapgarh and another, Res- 
pondents. 


Civil Misc. Writ Petn. No. 7395 of 1971, 
‘D/- 6-1-1978. 


U. P. Stamp Rules (1942), R. 154—Pro- 


` cedure for cancellation of Jicense—Natu- 


xal justice —Show-cause notice is essen- 
tial. (Constitution of India. Ari. 226) 


- Civil Mise. W., P. No. 7450 of 1973 (Alb, 


Overruled, 
It is under R. 154 that a ‘licence grant- 
ed under R. 151 (6) can be -cance‘led. 


Accepting that while cancelling it, the. 


Licensing Authority acts administrative- 
ily, all the same he acts in due discharge 
of statutory duties which require that 
he should act fairly. Indeed, when a sta- 
‘tutory authority passes an order ageinst 
‘any person without giving him an opor- 
tunity to show cause, it cannot be said 
that he acted fairly. To inerpret. R. 154 
‘as conferring cancellation of a licence 
without complying with the principles of 
natural justice. tantamounts to saving 
that the rule confers a power on the 
licensing authority to act arbitrarily. 
Civil Misc, Writ Petm. No. 7450 of 1973 
(All), Overruled; AIR 1970 SC 150 and 
AIR 1973 SC 389, Rel. on. (Para 10) 

Anno: ATR Comm., Constitution of 
India, (2nd Edn.), Art. 226, N. 31, 
‘Cases Referred: Chronological 
AIR 1973 SC ‘389 
(1973) Civil Mise. Writ Pet, No, 7450 a 

1973 (All) 5 8 
AIR 1970 SC 150 ' 10 

Maqbool Ahmad and S.J. Hyder, for 
‘Petitioner; Standing Counsel. for Res- 
pondents. 

SINHA, J.: — This petition has keen 
filed by Sri Abdul Salam praying shat 
the order dated 8th July, 1971 and order 
dated 16th August, 1971 passed by the 
opposite party No. 1 be quashed. 

2. The petitioner held a licence for 
selling stamp in the Civil Court com- 
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pound, Pratapgarh, since 1963, On 28th 
April, 1971, the Inspector of Stamp and 
Registration, made inspection of the office 
of the Sub-Registrar, Pratapgarh and 
found that the petitioner had sold stamps 
worth Rs. 90/- to Shri Shital Pra- 
sad Singh for executing a sale-de2d in 
favour of Shri Dwarika Singh in respect 
ef some land. The numbers of these 
stamps, their denominations and date on 
which they were purported to have been 
sold were as follows: 

1. 132 Value 25/- 

2. 133 Value 25/- 

3. 134 Value 25/- Dated 28-9-1970 

4. 135 Value 15/- Dated 29-9-1970 

3. Similarly on ‘3-10-1970, the peti- 
tioner sold stamps worth Rs. 90/- again 
to Shri Shital Prasad Singh for executing 
another sale-deed in favour of Dwarika 
Singh, The particulars’ of these stamps 
were as follows :— 

1. 136 Value 25/- Dated 30-9-1970 

2. 137 Value 25/- Dated 1-10-1970 

3. 138 Value 25/- Dated 2-10-1970 

4. 139 Value 25/~ (sic) (15?) 

i Dated 3-10-1978 

4. According tọ the terms of the 
licence granted to Abdul Salam, he 
could not sell stamps worth more than 
Rs. 25/-`on any date. The Inspector of 
Stamp and Registration suspected that 
the four stamps, on which the sale-deed 
Gated 29th September, 1970 was seribed 
were sold on one and the same date and 
similarly the four stamps, on whica the 
sale-deed dated 3rd October, 1970 was 
‘scribed, were also sold on a single day 
and, since it constituted violation of his 
condition of licence, the petitioner wrong- 
ly had shown those stamps to have been 
sold on different dates. The Inspector of 
Stamp and ‘Registration accorcingly, 
made a report to the Dy. Commissioner, 
Pratapgarh for inquiry into the matter. 

5. The Deputy .Commissioner, Pratap- 
garh forwarded the report of the Inspec- 
tor of Stamp and Registration to the 
District Stamp’ Officer for inquiry. The 
District Stamp Officer issued a motice to 
the petitioner to appear before him with 
all the papers on 17th June, 1971. Eaving 
heard the petitioner ‘and having examin- 
ed his papers, the District Stamp Officer 
submitted a report to the Dy. Commis- 
sioner stating that in hig opinion all the 
four stamps on which the  sale-deed 
dated 29th September. 1970 was scribed 
were sold on the same date, similarly all 
the four stamps on which ‘the sale-deed 
dated 3rd October, 1970 was scribed 
were sold ‘on one: and the same date, and 


‘ 
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that Abdul Salam thus violated the con- 
dition of his licence. The Deputy Com- 
missioner concurred with the findings of 
the District Stamp Officer and in the re- 
“sult, cancelled the licence of the peti- 
tioner by his order dated 8th July, 1971. 
The petitioner then submitted a repre- 
sentation dated 23rd July, 1971 to the 
Deputy Commissicner wherein he said 
that his licence had been cancelled with- 
out show cause opportunity having been 
given to him. This was rejected by the 
Deputy Commissioner vide his order 
dated 16th August, 1971. The petitioner, 
by the present writ petition, hag chal- 
lenged both the orders viz. order dated 
8th July, 1971 as also that passed on 16th 
August, 1971, 

6. The contention raised by the learn- 
ed counsel for the petitioner before us 


was that the petitioner was grant- 
ed a licence wunder the statutory 
rules framed under the Indian 
Stamp Act and, consequently, the 


licence granted to him could not be can- 
celled without a proper show cause op- 
portunity having been granted to him. 
The learned counsel pointed out that 
even though the petitioner was summon- 
ed through a notice to appear before the 
District Stamp Offcer on 16th June, 1971 
along with his papers, he was neither 
given any copy o? the report submitted 
by the Inspector of Stamp and Regis- 
tration nor was he told that the accusa- 
tion against him was that even though 
he had shown to have sold the eight 
stamps in eight different dates, he had 
sold four of them on one day and the 
remaining four on another day, and had 
thus committed breach of the conditions 
subject to which the licence was granted 
to him, 

7. The learned counsel also urged that 
on the own showing of the report of 
Inspector of Stamp and Registration and 
the findings of the District Stamp Officer, 
all the 8 stamps were sold on different 
dates and neither the Inspector of Stamp 
and Registration, nor the District Stamp 
Officer recorded the statements of the 


persons, to whom the stamps had been. 


sold, mor of any other person in whose 
presence they might have been sold, 
and thus the District Stamp Officer and 
the Deputy Commissioner actually acted 
on no evidence in order to hold that the 
petitioner had violated the -condition of 
his licence by selling stamps worth more 
than Rs. 25/- on a single day. 

8. Having given our careful thought 
to the contentions riised, we feel inclin- 


‘the condition of hig licence. 
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ed to agree that proper show cause op- 
portunity was not granted to the peti- 
tioner. As already indicated by us earlier, 
all the 8 stamps, on which two sale-deeds 
were scribed, were shown to have been 
sold on different dates. The Inspector of 
Stamp and Registration made a report 
for an inquiry against the petitioner on 
the, assumption that four stamps were 
sold on one date and four on another 
date and the petitioner had thereby vio- 
lated the condition of his licence. The 
petitioner explicitly averred in his affi- 
davit that no copy of report of the In- 
spector of Stamp and Registration was 
furnished to him, This wag not contro- 
verted on behalf of the State and should 
be accepted as true. Since a copy of the 
report was not furnished to the peti- 
tioner, he could not know the assump- 
tions made by the Inspector of Stamps 
and Registration against him. Merely by 
receipt of a simple notice, the petitioner 
could not know what was the precise 
charge which the petitioner had to 
answer, We also perused the report of 
the District Stamp Officer contained in 
the original file produced by the learned 
Standing counsel, That report does not 
show: that the petitioner was told at the 
time of the hearing that the charge 
against him was that even though al 
the stamps purported to have been sold 
on 8 different dates, four of them were 
actually sold on one date and four on an- 
other date and he had thereby violated 
Since the 
petitioner was not told about the precise 
nature of the charge against him even at 
the time of hearing, he could not offer 
any explamation about the same, nor 
could he lead evidence to substantiate 
that all the 8 stamps had actually been 
sold by him on different dates. If the 
petitioner had been told about the charge, 
it ig quite likely that he would have 
examined the persons to whom the 
stamps were sold, or some other person 
in whose presence they were sold, in 
order to substantiate his plea that all 
the eight stamps were sold on eight dif- 
ferent dates. There is thus no escape from 
the conclusion that the proper show 
cause opportunity was not granted to the 
petitioner. The learned Standing counsel 


‘referred us to a decision of this Court in 


Civil Misc. Writ Petn, No. 7450 of 1973 
(All) ‘Ram Kumar Gupta v. Zila Stamp 
Adhikari’ decided by Yashodanandan, J, in 
which he held that a stamp vendor has 
no rights which could not be withdrawn 


without following a procedure in accord- 


1978 


ance with the principles of natural jzs- 
tice. Referring to R.-154 of the Stanaps 
Rules, he said : 


“Under R. 154 of the U.P. Stamp Rutes 
the State Government or the authority 
which grants a licence may revoke it at 
any time. The licensing authority wt-le 
passing an order revoking licence is zot 
required by the rule or statute under -he 
Act, which have been made applicable, 
to record reasons for revoking he 
licence.” 

9. Relying on the aforesaid decision, 
the leamed standing counsel contencad 
that whether or not the principles of 
natural justice were complied with in 
this case, the petitioner did not poss=ss 
any rights to be enforced through this 
petition. Having given our careful thouzht 
to the contention raised and to the cb- 
servations contained in the aforesaid c=se 
cited by the learned standing counsel, we 
find ourselves unable to agree with che 
view taken by his Lordship. 

10. It is well settled that principes 
of natural justice would apply unless =x- 
cluded by the statute, and these principes 
apply not only to quasi-judicial ord=rs 


but also to administrative orders. In che © 


case of ‘A. K. Kraipak v. Union of India’ 
(AIR 1970 SC 150). (on page 157) che 
Supreme Court said: 

“If the purpose of the rules of natural 
justice is to prevent miscarriage of jas- 
tice one fails to see why those rt_es 
should be made inapplicable to admin- 
istrative inquiries.” 

In the case of Kesava Mills Co. v. Union 
of India (AIR 1973 SC 389), the Court 
said (at p. 393): 

“It is true that the order of the Gv- 
ernment of India that has been challezg- 
ed by the appellant was purely an exe- 
cutive order embodying an administa- 
tive decision. Even so, the question of 
natural justice does arise in this case It 
is too late now to contend that -he 
principles of natural justice need aot 
apply to administrative order or proce=d- 
ing.” 

Licences for stamp vending are granted 
under R. 151 (b) of the Stamp Rwes 
which are of statutory nature. It is unier 
R. 154 of the aforesaid rules that a 
licence granted under R. 151 (b) cam be 
cancelled, Accepting that while cancelling 
it, the licensing authority acts admm- 
istratively, all the same he acts in due 
discharge of statutory duties which re- 
quire that he should act fairly. Indeed, 
when a statutory authority ‘passes an 
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order against amy person without giving 
him an opportunity to show cause, it 
cannot be said that he acted fairly. We 
may add that while R, 154 confers on 
the licensing authority a power to can- 
cel the licence, it does not say that the 
licensing authority can do so without 
assigning any reason or without calling 
upon the licensee to show cause. To :nter- 
pret R. 154 as conferring cancellation of 
a licence without complying with the 
principles of natural justice tantamounts 
to saying that the rule confers a power 
on the licensing authority to act arbi- 
trarily. Ours, however, is a welfare 
State and we do not think that the 
makers of the rule intended to confer 
arbitrary power on the licensing autho- 
rity. 

11." We accordingly hold that while 
cancelling the licence of the petitioner, 
it Wag incumbent upon the Deputy Com- 
missioner District Stamp Officer to give 
a proper show cause opportunity ta the 
petitioner. As already held earlier, such 
opportunity was not given. Consequently 
the two impugned orders cannot be 
maintained. 

12. This petition is accordingly allow- 
ed and the orders passed by the opposite 
party No. 1 are quashed, It is, however 
clarified that this order will not stand 
in the way of the opposite parties to re- 
start the inquiry but it shall be neces- 
sary in that case that a proper show 
cause opportunity as already indicated 
earlier, is given to the petitioner. There 
will be no order as to costs. 

Petition allowed. 
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Ram Chandra Singh and others, Ap- 
pellants v. Ram Saran and others. Res- 
pondents. 


Second Appeal 
D/- 7-12-1977.* 


No. 652 of 1965, 


T. P. Act (4 of 1882), S. 199 — One of 
the co-owners can, after partition, sue 
for ejectment of tenant from his share of 
leased property. (U.P. (Temporary) Con- 
trol of Rent and Eviction Act (3 of 1947), 
S. 3). AIR 1935 Pat 227, Dissented from; 


*(Against judgment and decree of Om 
Prakash, Civil J., Deoria, D/- 25-11- 
1964). 


AV/AV/A102/78/JDD/VSS .- 


74. AL [Prs, 1-7] 
Foll, 


Anno: 
Edn.) S. 109, N. 5. 


(Para 8) 


Cases. Referred: Chronological Paras 
AIR 1963 Pat 85 

AIR 1935 Pat 227 7,8 
AIR 1915 Mad 813 7 
(1906) ILR 29 Med 29 7 
(1810) 128 ER 49 Doe v. Chaplin 7 
(1776) 96 ER 633 Cutting v. Derby 7 


A. P. Misra end N. K. Saxena, for 
Appellants; M. P. Singh, G. F. Bhargava 
and A. N. Bhargava, for Respondents. 


JUDGMENT: — This second appeal 
arises out of the judgment and decree 
dated 25th Nov. 1964, passed by the 
Civil Judge. Deoria in Civil Appeal 
No. 109 of 1964. 

2. The facts leading to this appeal 
ean briefly be stated as under :— 

Ram Chandra Singh and Ram Lakhan 
Singh, appellants, filed a suit for reco- 
very of possession over the premises 
shown ‘by Jetters 4 B-C D in the site-plan 
attached to the plaint and for recovery 
of Rs. 628.20 as arrears of rent and 
damages for use and occupation. It was 
alleged that Jai Narain, defendamt-res- 
pondent No. 1 as Karta of the defen- 
‘dant’s family took the house in question 
on rent about 20 years ago. The plain- 
tiffs-appellants having half skare in the 
‘house in suit got it partitioned by 
means of a partizion suit No. 2 of 1955 
amd obtained separate possession over 
the same. By virtue of the partition 
decree, the plaintiffs-appellants became 
entitled to recover half of the rent 
which they demanded from the defen- 
dants-respondents, but the latter did not 
pay any heed. It was further alleged 
that the plaintitis-appellants, therefore, 
served on them notice under S. 3 of the 
U. P. Control of Rent and Eviction Act 
and S. 106 of the T. P. Act to determine 
their tenancy. It was on this premise 
‘that the plaintiffs asked for the aforesaid 
relief. The suit was resisted by the res- 
pondents, inter aia, on the ground that 
‘the house in suit was let out to them by 
one Ram Padarath Khagi as lamdlord 
and that the plaintiffs-appellants were 
mot their landlords and were not en- 
titled to the decree asked for. The 
other issues framed im the case referred 
to questions of fact and the findings 
thereon were nct assailed before me. 

3. The trial Court on a consideration 
of the evidence on the record held that 
the plaintiffs-appellants became the land- 
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AIR 1963 Pat 85 and AIR 1915 Mad 813, 


AIR Comm. T. P. Act (4th . 
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lords after the partition decree and that 
the defendants had committed default in 
payment of rent. In consequence of 
these findings, the trial Court decreed 
the suit, a 

4. Aggrieved against that decree 
passed by the trial Court, Ram Saran, 
defendant No. 1, filed an appeal in the 
Court of the District Judge, Deoria. The 
learned Civil Judge, who heard the ap- 
peal, held that the plaintiffs-appellants 
could not be the landlords and were not 
entitled to file a suit for ejectment. 
Having held that the plaintiffs-appellants 
were not the landlords, the lower ap- 
pellate Court further held that the 
notice served by the appellants under ` 
S. 3 of the U. P. Control of Rent and 
Eviction Act and S. 106 of the T. P. Act 
was of no consequence. In consequence 
of these findings the lower appellate 
Court allowed the appeal and dismissed 
the plaintiffs’ suit in toto. 


5. Feeling dissatisfied with the decree 
of the lower appellate Court, the plain- 
tiffs have come up in appeal before this 
Court. 


$. The sole i for consideration 
în this appeal is as to whether the plain- 
tiffs-appellants became the landlords of 
that portion of the house on rent with 
the defendants which fell in their share 
in the partition suit and whether the 
plaintiffs-appellants were on that ground 
entitled to obtain a decree of ejectment 
of the defendants from that portion of 
the house, 


7. The fact that a partition suit had 
taken place between the plaintiffs-appel- 
lants on the one side and Ram Padarath 
on the other has not been controverted 
before me, That fact also stands proved 
by the certified copies of the judgments 
and decree on record. It has also not 
been disputed before me that a final 
decree had been prepared in the partition 
suit and the portion of the house shown 
in the plaint map with letters ABCD 
fell im the share of the plaintiff-appel- 
lants and they obtained possession over 
the same. The respondents, however, 
contended in the lower appellate Court 
and reiterated before me that the parti- 
tion decree could not carry the effect of 
splitting the tenancy and consequently 
the plaintiffs-appellants, who have been 
allotted only half share in the house, 
cannot sue for the ejectment of the res- 
pondents. The lower appellate Court has 
accepted that argument and has in that 
connection placed reliance on a single 


$} 
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Judge decision of the High Court f 
Patna in the case of Nepur Kuer v., Bhan 
Pratap, (AIR 1935 Pat 227), The relevent 
observation in the aforesaid case reads 
as follows :— 


“The Civil Court partition is betwe=n 
landlords and by itself it does not cam- 
stitute the breaking up of the holdirz. 
The holding is a unit for which a ce- 
tain rent is payable to the landlord. Tae 
rent payable ig not divisible being a 
lump rental in respect of the entire 
holding. The holding can be broken cp 
and rents apportioned with the conseat 
of all the parties concerned, namely, all 
the landlords and raiyats concerned.” 
There can be no doubt that the aforesasd 
observation lends support to the respo=- 
dent’s case, That does not, however, az- 
pear. to be the consensus. In the case 
of Korapalu v. Narayana, (AIR 1915 Mad 
813) a Division Bench of the Madres 
High Court observed: | 

“As. regards joint leases, the judgme=t 
pronounced in Sri Raja Simhadri Appa 
Rao v. Prattipati Ramayya, ((1906) ILR 
29 Mad 29) contains very instructive 
observations, There the plaintiffs ard 


defendant 3 were joint owners of certan ` 


lands, but afterwards became by a part 
tion decree common owners of the sad 
lands. Subramania Iyer, J. held that 
the plaintiff (tenant-in-common) mez 
have ejectment as against the lessees ef 
the land to the extent of the plaintiffs 
interest and he relied upon the English 
cases of Cutting v. Derby ((1776) 96 E3 
633) and Doe v, Chaplin ((1810) 128 E2 
49), Sankaran Nair J., relying on certais 
Indian eases, hesitated to follow the 
English law as regards the right of a 
tenant-in-common to eject the commos 
lessee from the former’s particular shart 
of the leased lands, But he considere= 
it unnecessary to give a. final opinion oz 
that question as on other grounds hz 
concurred in the conclusion of Subra- 
mania Iyer, J. He held that under the 


principles of law embodied in Ss, 37 and . 


109. T. P. Act. a joint owner who has br 
division become the owner of a specifie 
share is entitled to enforce separately al: 
the rights appertaining to the particular 
land which fell to his share as againsi. 
the lessee, just as if he had given a sepa- 
rate lease of his own share alone origi- 
nally to the lessee, Sankaran Nair, J. ir 
effect held that even though Ss. 37. anc 
109 may not directly apply to agricultu- 
ral leases in the Madras Presidency, the 
principles embodied in- those sections 
ought to be followed by Indian Cow 
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The Division, Bench. thereafter. expressed’ 
its agreement with the view that are of: 
the joint lessors can, after partition, sue 
for possession over his shere of the: 
leased property. i 


8. In-case of Badri Prasad. v.. Shyam. 
Lal Jaiswal (AIR 1963 Pat 85) . again a. 
question arose whether one of: the co- 
owners of a cinema. building. after parti- 
tion can file a suit for his share of pro- 
fit against the tenant, Tke Div-sion. 
Bench after making, reference to. Ss. 37 
and 109 of the T. P, Act observed. 


“The principle. of this. section. also ap= 
plies. to the present cases.. The effect of: 
the partition decree is that. there is sur- 
render of a portion of a joint rigrt. in. 
exchange: for a similar right of a co- 
sharer. In. other words, the single obliga-. 
lessee: to: pay rent. to the 
lessors under the lease is converted into 
several obligations to pay rent to the 
lessors individually, that. is, to the peti- — 
tioner and defendant No. 4.” 

Now, if one of the co-owners after parti- 
tion can’ sue the tenant. for his. share of 
the rent, there ig no reason why he can 
also not sue for the ejectment of. the 
tenant from his portion. of the house. 
The decision in the case of Badri Presad 
v. Shyamlal Jaiswal (AIR 1963 Pat. 85) 
(supra) also being of the High Court of 
Patna and of a later date as compered 
to the decision in the case- of Nepur Kuer 
v. Bhan Pratap (AIR. 1935: Pat 227) 
(supra), I feel inclined to. accept it In 
fact, if the view expressed: in the case: of 
Nepur Kuer is: accepted, it cam lead: ta an 
anomalous: situation. Let us. imagine of 
a case where a lease is jointly executed 
by two persons in favour of anotker.. 
Later on the two joint lessorg fall ut 
and get the property partitioned be- 
tween them. On account of the differsn- 
ces having arisen between them, they. 
may never agree to serve a joint noice 
on the tenant for determining his 
tenancy and for filing the suit. The 
tenant in such a case can never be evic- 
ted. It is well settled that, if there are 
two views possible, one furthsring zhe 
ends of justice and the other frustrat:ng 
it, the former should prevail. It may not 
be out of place, to add that, on their own. 
showing, the respondents by their can- 
duct had accepted the appellants to, be 
their landlords. It was pleaded by thəm 
in para 6 of the Written Statement that on 
receipt of the notice sent by the appeal- 
lants, they sent the rent. to. them but. they. 
refused to accept it. Now unless the res- 


[Prs. 7-8]) AIR G75. io 
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pondents acceptec the appellants to be 
- their landlord, there was no occasion for 
them to send rent to them. Thus on facts 
also the present case is distinguishable 
from the case of Nepur Kuer. v. Bhan 
Pratap. Therefore, agreeing with the 


view expressed in the cases of. 
Korapalu v. Narayana (supra) and 
Badri Prasad v. Shyam Lal Jaiswal 


(supra) I hold that the plaintiffs-appel- 
‘fants could file < suit for ejectment of 
the respondents from their share of the 
house and for recovery of its rent. 


9. This appeal is, accordingly, allowed, 
the judgment and decree dated 25th of 
Nov. 1964, passed by the lower appellate 
court are set aside and the judgment and 
decree passed bv the trial court are res- 
tored, In view of the particular circum- 
stances of this case, however, I make 
the costs in the appeal easy. 

Appeal allowed, 
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Hukan Chance Goyal, Petitioner v. 
The State of Uttar Pradesh and others, 
Opposite Party. 

_ Civil Misc. Writ Petn. No. 5059 of 
1972, D/- 18-11-1977. 


(A) Notaries Act {53 of 1952), Ss. 3 
and 5 — Notaries Rules (1956), Rr. 7 
and 8 — Appointment .of additional No- 
taries — State Govt. Circular directing 
District Judge to make recommendations 
for appointment on principle that aver- 
age income of Notary should not be less 
than Rs. 300/- p.m, — Circular is valid. 


The State Govt. is the appointing 
authority in respect of Notaries. There- 
fore the .State Govt. has jurisdiction to 
issue instructicns to the competent 
authority namely the District Judge in 
the matter of making recommendations 
for appointment of Notaries. The func- 
tion of District Judge is more akin to 
a fact finding body with power to make 
recommendations rather than of taking 
decisions. after applying his own mind. 
A circular order issued by the State 
Govt. directing the District Judges to 
make recommendations for appointment 
of additional Notaries on the principle 
that the average income cf a Notary 
should not be less than Rs. 300/- p.m. 
is legally valid. . There can be no vest- 
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. Notaries. 


A.LE. 


ed. right in a Notary to earn a fixed 
amount of income. The Act or the Rules 
do not confer any right to any assured 
minimum income or guarantee any fixed 
income. (Paras 3, 6) 

Anno: AIR Manual {3rd Edn.), Nota- 
ries Act S. 3, N. 1. 

(B) Notaries Rules (1956), Rr. 6 and 
7 — Applications by candidates for ap- 
pointment as Notaries — Objections im- 
vited — Objector cannot inspect memo- 
rials made by applicants. ; 

The purpose of inviting objections to 
the applications made by the applicants 
who are candidates for appoirtment as 
Notaries is to give an opportunity to 
the members of the public to raise ob- 
jections against the appointment of any 
undesirable person. The objector is not 
entitled to inspect the memorials namely 
the applications made ‘by the applicants. 
When the objector was given an oppor- 
tunity of appearing before the District 
Judge and filing his objections and ad- 
vancing this arguments the requirements 
of the Rules are satisfied. (Para 5) 

R. K. Jain, for Petitioner. H. S. 
Negam and Standing Counsel, for Oppo- 
site Party. 


K. N. SINGH, J.:— The petitioner is 
a Notary for the district of Muzaffar- 
nagar appointed under the Notaries Act, 
1952. On 14th October, 1970, the State 
Government issued a circular order 
directing the District Judges of the State 
to make recommendations for the ap- 
pointment of additional Notaries. The 
Government order stated that the Gov- 
ernment was satisfied that the average 
income of a Notary should not be less 
than Rs. 300/- per month and on this 
principle wherever necesary more nota- 
ries should be appointed. The order 
further directed the District Judge to 
examine the question on the principles 
enunciated in the order and if necessary 
to recommend for the appointment of 
additional hands as Notaries. The Dis- 
trict Judge, Muzaffarnagar, on scrutiny 
found that the averege monthly income 
oi the two Notaries working in the dis- 
trict of Muzaffarnagar was Rs. 1300/- 
per month, he thereupon invited appli- 
cations for the appointment of Notaries. 
The petitioner and certain other persons 
thereupon filed a writ petition in this 
Court challenging the legal validity of 
the principles laid down in the order of 
the State Government and the proceed- 
ings taken for appointment of additional 
A learned Single Judge of 
this Court dismissed the petitions. The 


i, 
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petitioner and other affected persons 
took up the matter in special appeal. A 
Division Bench of this Court by its erder 
dated 18th April, 1972 dismissed the 
appeals and upheld the order of the 
learned Single Judge, 


` 2. The District Judge thereupon pub- 
lished the applications in accorcance 
with the rules and invited objections. 


The petitioner filed objection and made 


a prayer for the inspection of the memo- 
rial made by the applicants. The Dis- 
trict Judge did not permit the inspection. 
The petitioner thereupon filed this seti- 
tion under Article 226 of the Constitu- 
tion for the issue of a writ of certiorari 
quashing the order of the District Judge 
inviting applications for the appointment 
of two more Notaries in the district of 
Muzaffarnagar and also to quash the 
order dated 17th March, 1972, maxing 
recommendation to the State Govern- 
ment for the appointment of two more 
Notaries,’ During the pendency of the 
writ petition the State Government on 
the recommendations of .the District 
Judge appointed Sarvasri Vedpal S.ngh 
Lotiyan, Hari Mohan Mittal and Zamir 
Uddin Advocates as Notaries for the 
district of Muzaffarnagar. The peti- 
tioner then got the petition amerded 
challenging the appointment of the 
aforesaid persons as Notaries. 


3. The learned counsel for the peti- 


tioner urged that the State Government 


had no jurisdiction to issue. a gen2ral 
circular directing the District Judge 
to appoint more Notaries as there was no 
necessity for the same. He further-con- 
tended that the competent authority was 
the District Judge who should have taken 
initiative in the matter, and the Szate 
Government had no jurisdiction to issue 
directions to the District Judges, Cer-ain 
other ancillary arguments have. een 
raised to impugn the’ order of. the 
State Government. These very ques- 
tions were raised by the petitioner and 


repelled by a Division Bench of Dis . 


Court. The Bench observed :— 


“The State Government is the appont- 
ing authority. Under Rr. 7 and 8 the 


State Government his to take a decision. 


as‘ to'the number of Notaries that may 
be..appointed for any ‘specific area, The 
State Government can hence validly in- 
dicate its policy in the matter of fixation 
of the number of notaries for each cis- 
trict. It can equally validly indicate zhe 
principles which it will take into corsi- 
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deration in determining the commercial 
importance of an area. The impugned 
circular cannot be treated as without 
the authority of law-or as an arbitrary 
exercise .of Dower.” 

The Bench further repelled the conten- 
tion that the State Government had no 
jurisdiction to issue instructions to the 
competent authority in the matter of) 
making recommendations for appoint- 
ment as notaries and in coming to that 
conclusion it referred to R. 8. The Bench 
further held that the function ‘of the 
competent authority, namely, the Dis- 
trict Judge was more akin to a fact-find- 
ing body with power: to make recom-|. 
mendations rather than of taking deci- 
sions after applying its own mind. We 
respectfully agree with the view ex- 
pressed by the Division Bench. There- 
fore, the petitioner's contention chal- 
lenging the validity of the circular letter 
of the. Government must be rejected. 


4. Learned counsel urged that in the 
district of Muzaffarnagar there was no 
necessity for appointment of any addi- 
tional notary ‘as itis a small district and no 
inconvenience was caused to the public. 
In. the counter affidavit filed on behalf of 
the respondents it has been asserted that 
Muzaffarnagar town is one of the rich 
districts of Uttar Pradesh and has a 
number of industrial and commercial 
undertakings and it is a developing dis- 
trict. . It has further been asserted that 
with the growth of industries and com- 
merce the number of affidavits to be at- 
tested by public notaries is likely to go 
up considerably. It has been further as- 
serted that even after the appointment 
of three more notaries the income of the 
petitioner would not be less than Rs. 300/- 
per month. On the face of these aver- 
ments the petitioner’s contention cannot 
be, upheld. It is a matter of common 
knowledge that with the growth of in- 
dustries and commercial undertakings a 
number, of documents and ‘instruments 
are required to be verified by the Nota- 
ries as required by the Notaries Act, 
1952. If there are more than two Nota- 
ries available to. the public in the district 
of Muzaffarnagar obviously the public 
convenience would be advanced, None of 
the petitioner's legal rights are affected 
by the ‘appointment of additional notaries. 


5. The petitioner’s, contention that he 
was entitled to inspect the memorial filed 
under R. 6 of the rules framed under the 
Notaries Act, 1952, and he was wrongly 
refused inspection cannot be accepted. In 
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his application ‘for the inspection of the 
memorial the pet:tioner had himself 
stated that there was no provision 
under the Act or tne rules for inspection 
of Memorials, The purpose for inviting 
objection is to give an -opportunity to 
_jthe members of tke public to raise ob- 
jection against the appcintment of any 
undesirable person. The petitioner was 
given opportunity of filing objection. He 


appeared personally before the District ’ 


Judge and advancec .his oral arguments 
against the candidates. In these circum- 
stances, the petitioner had availed op- 
portunity of objection as contemplated 
by the rules. The. petitioner was not 
entitled to inspect the memorials, namely, 
the applications made by the applicants 
who were candidates for appointment as 
notaries, 


6. Lastly, the learned counsel urged 
that he had a vested right to earn a cer- 
tain amount of income as notary and 
that right was adversely affected on ac- 
count of the appointment of three eddi- 
tional notaries. We fail to appreciate 
this contention. Under the Notaries Act, 
1952, and the rules framed thereunder a 
person is permitted to function as notary 
and to discharge the‘ duties entrusted to 
him under the Act and the Rules and 
for that purpose he is entitled to charge 


certain amount of fee prescribed there- 


under. The appoirtmert of a notary is 
renewed from year to year. There can 
be no vested right in a notary to earn a 
_|fixed amount of income. The Act or the 
Rules do not confer any right to any as- 
sured minimum income or guarantee any 
fixed income. The appointment of three 
other notaries does not affect any of the 
petitioner’s rights. 


7. The petitioner has failed to estab- 
lish that the appointment of respon- 
dents Nos. 3, 4 and 5 has been made in 
‘contravention of any statutory provisions 
of the Act or Rules ard that: any sub- 
stantial injury has been caused to the 
petitioner by their appointments. The 
petitioner is, therefore, not entitled to 
any relied under Art. 226 of the Constitu- 
tion. 


°8. The petition fails and is accord- 
ingly dismissed with costs payable to the 
State as well as to respondents 3, 4 and 5. 

Petition dismissed. 


Prabhoo v. Doodh Nath 


-account while deciding the suit, 


ALR. 
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Prabhoo, Appellant v. Doodh Nath and 
others, Respondents. 


Second Appeal No 3069 of 1967, D/- 
2-12-1977.* 

Specific Relief Act (47 of 1963), S. 39 
— Mandatory injunction — For demoli- 


tion of constructions made on joint land 
by a co-owner without the consent of 
other co-owners — Factors to be consi- 
dered by court. 

One co-owner has nct in law any right 
to appropriate land to himself out of 
joint land against the consent of his co- 
owners. High-handed action by one co- 
owner cannot be encouraged by courts of 
law. Unless some special equity is shown 
in favour of the defendant in a suit for 
demolition of construczions, which are in 
the process of being made by him with- 
out the consent of the co-owners ‘4 de- 
cree for demolition should not be refused 
especially when the co-owners have come 
to court at the earliest. (Para 15) 

One of the tests to determine whether 
a mandatory injunclicn should or should 
not be granted is whether the plaintiffs, 
who objected to the constructions being 
made by a co-owner on a joint land, did 
so at the earliest or waited till the con- 
structions had been completed. In the 
first case injunction would normally be 
issued, whereas if the constructions had 
been allowed to be completed, an injunc- 
tion would normally be refused, as the 
basis for refusing injunction would be 
that by their conduct in not objecting at 
the earliest stage, the joint co-owners had 
induced the maker ef constructions to 
believe that he could make it, and in do- 
ing so spent money ard effort. 

(Para 11) 

othee test for determining whether, 
an injunction should be issued requiring 
the removal of the 
where the defendant has expended consi- 
derable sums of money over’ a construc- 
tion, the Court may take that factor into 


Where the plaintiffs instituted the suit 
very soon after the constructions started 
being made by defendant co-owner on 
the joint land, costing Rs, 500/- only and 
the constructions were’ not in any manner 





*(Against judgment and decree passed by 
Rajendra Narain Sinha Ist Addl. Civil 
J. Allahabad, D/- 34-89-1967.) 


AV/AV/A151/78/AS/VBB 





constructions is that | 


(Para 13) 
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acquiesced in, Held that, the plaintiff 
were rightly granted a mandatory in- 
junction directing removal of the con- 


structions. AIR 1951 All 199 (FB) Re- 
ferred. : (Pare 17) 
Anno: 3 AIR Manual Specific Relief 

Act S. 39 N. 9. 
Cases Referred: Chronological Faras 
AIR 1951 All 199 : 1951 All LJ 196 FB) 
` 10 


Radha Krishna, for Appellant; Hyder 
Husain, for Respondents. 


JUDGMENT:— The facts found by the 
courts below are that one Shanker had 
four sons, namely, Prabhoo, Gayedin, 
Surajdin and Ram Din (who died is=ue- 
less). Prabhoo, the defendant appeHant 
as mentioned earlier is the son of Shamker 
whereas the sons of Suraj Din and: Gaya 
Din sons of Shanker are the plaintiff-res- 
pondents. 


2. The plot in dispute has been fcund 
to be the joint property of the sons and 
grandsons of Shanker. 

3. According to the plaintiff-respondents 
case the defendant appellant had stated 
making constructions on khata no. 59 area 
42 bighas 15 biswas which is the joint pro- 

. perty of the parties to the suit, without 
the consent of the plaintiff-respondents 
and despite their protests. According to 
them they lodged a report to the pclice 

` when the defendant respondent started 
laying the foundations on 20-1-1960. Des- 

‘pite their protests when the defendants 

started-making constructions on 1-£-66 


the plaintiffs filed the suit on 4-2-F966. 


praying for a mandatory injunction [or 
the removal: of the constructions on the 
land in suit. 

4. On 4-2-1966 an application was 
made on behalf of the plaintiff-respon- 
dents praying that an interim injuncfion 
should be issued restraining the defen- 
dants from proceeding further with The 
constructions, and they also prayed that 
a Commissionzr be appointed to serve the 
injunction order on the .defendant-app2l- 
lants. It was also further prayed that the 
Commissioner should also report about zhe 
position of the constructions. 

5. The interim injunction prayed for 
was granted and the defendant appellant 
was ordered to desist from mak- 
ing further constructions. The Commr -s- 
sioner was also directed to serve zhe 
defendant-appellant and:to report abcut 
‘ the situation of the constructions. It may 
be added that subsequently, the injuzc- 
tion order was modified to the extent 
that the defendant-appellant was perrr-t- 
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ted to thatch the uncovered construc- 


tions. 


6. The Commissioner served the in- 
junction order and alsc submitted his re- 
port. According to the report the con- 
structions were about a month or 6 weeks 
old and the constructions were only half 
complete and that they had not been 
roofed either. They were also reported 
to be “kachcha” that is not made of 
bricks. 

7. The defendan’. appellant had set up 
title in himself which plea: has been 
negatived by the courts below and it has 
been held that the property was joint 
property of the sons of Shanker. The de- 
fence plea further was that there were 
old constructions on the site where the 
new constructions stood .and that they 
had fallen down and that the defendant- 
appellant was making reconstruction over 
the site of the failen down constructions. 
This plea has also been found to be with- 
out any basis and the constructions have 
been held to be new. 

8. The trial court found that the plain- 
tiff-responidents had their house imme- 
diately adjacent to the place where the 
defendant appellant was making his con- 
structions on the joint land of the parties. 
It further held that as the plaintiff res- 
pondents’ house was adjacent to the area 
where the defendant appellant was mak- 
ing his constructions, this land was likely 
to go to the plaintiff-respondents’ share 
in the event of a partition of the land 
between the parties. It also observed that 
one of the accepted rules of partition, is 
that when it comes to allotment of land, 
it should be allotted to a party which 
would be of maximum use to it consi- 
dering other attendant circumstances, In 
these circumstances the trial court 
held that the plaintiff-respondent 
would suffer a loss which could not 
be compensated by allotment of any 
other portion of the land. The trial court 
also held that the plaintiff had filed the 
suit for injunction expeditiously without 
waiting for the constructions to be com- 
pleted. Having recorded these findings 
the trial court decreed the suit for re- 
moval of the constructions. 


9. The .defendant-appellant filed an 
appeal, The lower appellate court was 
of the view that as the constructions were 
made over joint land and the suit had 
been filed without delay, the plaintiff- 
respondents were, asamatter of law en- 
titled to get a decree for the removal of 
the constructions as the same had been 
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made by the defendent-appellant despite 
the protests by the other co-sharers. The 
lower appellate court held that the action 
of the defendant-appellant was unjustifi- 
ed and hence, demolition should be order- 
ed. 


10. Aggrieved by the order: of the 
lower appellate court, the defendant ap- 
pellant has filed the instant second ap- 
peal, It has-been urged that the lower. 
appellate court erred in law in dismissing 
the defendant’s appeal without consider- 
ing whether a demolition order should 
be made, In this connection th> learned 
counsel for the appellants has referred 
to a Full Bench decision of this Court in 
the case of Chhedi 1.8] v. Chkotey Lal, 
(1951 All LJ 196) : (AIR 1951 All 199 
(FB)). In that case after an exhaustive 
review of the ‘cases of the Ouch Chief 
Court and of the Allahabad High Court 
the Full Bench observed as follows: (At 
p. 204 of AIR). 

. “As a result of the foregoing discus- 
sion, it appears to us that the question of 
the right of co-sharers in respect of joint 
land should be kepi separate and distinct 
from the question as to what relief should 
be granted toaco-sharer, whose right in 
respect of joint land has been invaded by 
the other co-sharers either by exclusively 
appropriating and cultivating land or by 
raising constructiors thereon. The con- 
flict in some of tha decisions as appar- 
ently risen from the confusion cf the two 
distinct matters, While, therefore, a co- 
sharer is entitled ta chject to another co- 
sharer exclusively appropriating land to 
himself to the detriment of other co-shar- 
ers, the question as to what relief should 
be granted tothe plaintiff in the event of 
the invasion of his rights will d2pend up- 
on the circumstances of each case. The 
- right to the relief for demolition and in- 
junction will be’ granted or withheld by 
the Court according as the circumstances 
established in the case justify. The Court 
may feel persuaded to grant both the re- 
liefs if the evidence establishes that the 
plaintiff cannot be adequately compensat- 
ed at the time of the partition and that 
greater injury will result to him by the 
refusal of the relief than by granting it. 
On the contrary if material and substantial 
injury’ will be caused to the defendant by 
the granting of the relief. the Court will 
no doubt be exercising proper discréticn 
in withholding such relief. As hàs been 
pointed: out in some of the cases, each 
case willbe decided upon its own peculiar 
facts and it will be left to the Court’ to 
exercise ‘its discretion ae proot of cir- 


} 
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cumstances showing which side the bal- 
ance of convenience lies. That the Court 
in the exercise of its discretion. will be 
guided by considerations oi justice, equity 
and good conscience which cannot be over- 
looked and it is not possible for the Court 
to lay down an inflexible rule as to the 
circumstances in which the relief for de- 
molition and injunction should be granted 
or refused.” 


In applying this principle laid down by 
the Full Bench the position that emerges 
is that the Court must examine whether in 
the circumstances of the case a decree for 
a mandatory injunction requiring the 
removal of constructions should be grant- 
ed or not, 


11. One of the tests to determine whe- 
ther a mandatory injunction should or 
should not be granted is whether the 
plaintiffs, who objected to the construc- 
tions being made by a co-owner on a 
joint land, did so at the earliest or, wait- 
ed till the constructions had been com- 
pleted. In the first case injunction would 
normally be issued. whereas if the con- 
structions had been allowed to be com- 
pleted, an injunction would normally be 
refused, as the basis for refusing injunc- 
tion would be that by their corduct in 
not objecting at thz earliest stage, the 
joint co-owners had induced the maker 
of the coristructions to believe that he 
could make it, and in doing so spent 
money and effort. 


12. In the instant case, the finding is 
that the co-owners onjected and lodged a 
report with the police and thereafter in- 
stituted a suit as soon as possible when 
the defendant-appellant continued with 
the constructions. The constructions have 
also been found to be semi-complete. 


13. Another 
whether an 
issued requiring the removal of 
the constructions is that where 
the defendant has expended considerable 
sums of money over a construction, the 
Court may take that factor into account 
while deciding the suit. In this case, the 
value of the constructions has been found 
to be Rs. 500/~ and the constructions are 
incomplete. and, therefore, an injunction 
cannot bė refiased’ on the ground that valu- 
able construction; have been raised on the 
land by the” defendant-appellant, 


test for 
injunction 


determining 
should be 


‘14, One of the ple ss raised by the de- ` 


fendant-appellant was that the land where 
the constructions were being raised, was 
originally , agricultural, _but had, by the 


- constructed thereon. 
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Sine the constructions were: undertaken, 
become abadi site. A map was filed with’ 
the plaint which. shows that. the house 
of the plaintiff . respondents, and the 
houses of two other persons, are immedi- 
ately adjacent to the land over whic the 
constructions are being made by ths ‘de- 
fendant-appellant. It is well known that 


with the advance of ‘‘urbanisation iz the. 


country ,many. lands which were. used 
for agricultural purposes are now zeing 
used as abedi'sites‘and housés are seing 
With the mounting 
pressure of population more accommoda- 
tion is needed, It may be that in thz pe- 
culiar facts of a case it may be sund 
that it is in the greater social inærest 
that’ agricultural land be diverted to pro- 
viding. accommodation to the people The 
mere fact.that the nature of ‘the land is 
being altered may.not be treated as a 


F decisive factor for determining whether 


a perpetual injunction should be gr=nted 
requiring the ‘defendant to demolish the 
constructions which ‘he ‘had made cr ‘to 
restrain him from making further con- 
structiohs despite objections ‘of co-o™ners 
of the larid.. The plea of the defendant- 
appellant that the land has lost its chara- 
cter as agricultural land and'has bezome 
abadi site, may not be without subs-ance. 
However, of this ground ` alone'th= de- 
fendant-appellant is not entitled tz ap+ 
propriate the land to his own use ‘by 
making constructions thereon without the 
censent of his co-owners. 


15. Another factor that must be borne 
in mind is that one co-owner has mot in 
law any right to appropriate land te him- 
self out of a joint land against the con- 
sent of his co-owners. High-handed ction 
by one co-owner cannot be encouraged 
by courts of law. Unless some special 
equity is shown in favour of the d2fen- 
dant in a suit for demolition of construc- 
tions, which are in the process of being 
made by him without the consent cf the 
co-owners a decree for demolition should 


not be refused especially wher | the 
co-owners have come to court at the 
earliest. : 


16. The defendant-appellant coulc have 
sought partition aad thereafter if h= hac 
been allotted this portion of the lazd, or 
any other land nearby, made his con=truc- 
tions thereon. He chose not to do so. If 
has not been shown that any other lanë 
in this very large area of 42 bighes anc 
odd is not suitable for building. purposes 


Tl. The trial court had recorded = 
tinding, that the defendant-appellart - hac 
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by his aetion caused a loss oe could 
not’ be compénsated : to - the: plain- 
tiff-respondents by making the con- 
structions in question. Its .view. was 
that . this land would . have normally 
come to the plaintiff-respondents on a 
partition of the property, as their house 
was immediately .adjacent to the. site of, 
the constructions. The lower ‘appellate, 
Court, however, recorded no finding in. 
this regard, Its view was that. the defend- 
ant-appellant had no right to make the 
constructions against the , wishes of the 
plaintiff respondents und as they had in- 
stituted a suit as soon as possible after’ 
the constructions were started, they were 


-entitled to a decree in their favour. In 


other words, the ‘fower appellate Court 
has found that the plaintiff-respondents 
were not required tu show any special 
damage. Iam of the view that in the pec- 
uliar facts cf this case it is unnecessary to 
determine, whether a plaintiff in a suit 
for demolition of constructions made over 
joint land,’ should prove special damage, 
specially as the constructions are’ incom- 
plete and their value is only about Rupees 
500/- ds found by the trial court, which 
valuation was’ not ‘challenged before the 
lower appellate court. The plaintiffs 
having instituted the suit very. soon after 
the’ constructions started -being made: and 
having: not in any manner acquiesced -in 
the constructions by the defendant- 
appellants were. rightly granted a manda- 
tory injunction directing the removal of 
the constructions. 
18. In the result, the appeal fails and is 
dismissed with costs. 
Appeal dismissed. 


AIR 1978 ALLAHABAD 181 
K. N. SINGH AND 
K. C. AGARWAL, JJ. 
Smt. Kailashwati, Petitioner v. State 
of U, P, and another, Respondents. 
Civil Misc. Writ No. 343 of 1977, D/- 
12-9-1977, 


(A) Land Acquisitsm Act (1894), S. 17 
(4) — Existence and extent of urgency — 
Matter of subjective satisfaction of the 
Government — Interference by Court — 
Grounds. 


Tle question of the existence and the ` 


, extent of . urgency is a matter for the 


subjective satisfaction of the Govern; 
rent and it is not open to the courts to 
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examine the propriety or correctness’ of 
the satisfaction by scrutinising the same 
as a court sitting in appeal over it. The 
court’s power of interference is conzined 
to the grounds of non-existence of facts 
or non-application əf mind or on the 
ground of mala fice.’ AIR 1975 All 165 
and AIR 1977 (Notes) 10 (All) Rel. on. 
AIR 1967 SC 1081 and AIR 1977 SC 183, 
Followed, (Paras 7 & 8) 

(B) Land Acquisition Act (1834), S. 17 
— Existence of urgency — Land requir- 


ed by Government for constructing go- ` 


downs for foodgrains — Dispensation of 
S. 5A, held, proper. 
The land was required by Government 


to build warehouses for storage of food-- 


grains which was vital for national in- 
terest and such constructions could not 
be delayed. The Collector has also recom- 
mended the dispensation of S. 5-A en- 
quiry. Reason of urgency also appeared 
in impugned notification. Held on facts 
that the Government had applie¢ its mind 
and was satisfied about the urgency and 
the same could not be interfered with 
by the High Court. (Para 9) 

(C) Land Acquisition Act (1894), S. 17 
— Exercise of powers under — Urgency 
due to natural forces beyond human con- 
trol not a pre-condition to dispense with 
enquiry under S. 5-A — Such example is 
only illustrative and not exhaustive. AIR 


1977 SC 183 Explained. (Para 10) 
Cases Referred: Chionological ` Paras 
RIR 107 SC 183 8, 10 


otes) 10 All: 


9 
Ad KG 1377 Notes i 1976 (2) All E 


AIR. 1976 All 166“ 7 
ATR TOs SETO 7, 8 
AIR 1965 Ker 92 l 10 


Markanday Katju, ‘for Petitioner; Stand- 
ing Cqunsel foa Resgondenter mA 

K. C. AGARWAL JA This writ peti- 
tion challéngés\\Wthe Duotificdtion dated 
25b0-19 765 ,issueds Under, S,,;4,.n2aq, ith 
Lipa Shogthet Lenn AAcaulsition y Ags 


(briefly, stated, „aS „the he’ noti- 
Aatibk wag Bief Hyi 6 a opem- 
ment-for acquiring a number’ plots 


Witudtedtin) village::Hefizabadac Mewala, 
-aistrichysMéerutehclmhongstsisthe-st various 
plots tmentionéditin, théy-caidsa nozificatian, 
-one oh them guiasigilatdNo_o3qcaeasuning 
: Bigha 9 a This plot belongs+,to 


e petitione notification, stated : a 
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Samiti). As in the 
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Government, the purpose for which the 
land was acquired was urgent, the Gover- 
nor exercising his power under S. 17 
(1) and (1-A) as well as sub-sec. (4) of the 
aforesaid section, dispensed with the pro- 
ceedings under S. 5-A of the Act. This 
notification further contained a direction 
to Collector to take pcssession of the land 
mentioned in the Schedule before the 
award was given under S. 11 of the Act 
awarding compensation for the land men- 
tioned therein. 


2. The allegations made in the petition ` 
were that the petitioner was the owner of 


.plot No. 93 of village Hafizabad Mewala, 


and that she had purchased the same in 
the year 1969 and since then she had been 
in continuous possession thereof. It was 
further alleged that she first constructed 
a godown on a portion of the land and, 
thereafter, a factory thereon for the ma- 
nufacture of sugar mill machines, The 
petitioner claimed that the acquisition of 
land by the State Government for the 
purposes of the Mandi Samiti was illegal 
and against the provisions of the Act and 
was liable to be quashed. 


3. The writ petition was resisted by 
the State Government as well as by the 
Mandi Samiti. Both the respondents 
claimed that the notification challenged 
by the petitioner was valid, having been 
issued in accordance with the provisions 
of the Act. 


4. Although a number of grounds were 
taken in the writ petition on behalf of the 
petitioner, but Sri Markanday Katju, 
learned counsel appearing for the peti- 
tioner, pressed the petition only on one 
ground namely, that the urgency shown in 
the present case was not-of such a nature 
that even the summary proceedings pro- 
-yided by S. 5-A of the Act could be dis- 
-bensed with. The submission as elaborat- 
Sd .by the] learned counsel was that S. 5-A 
eof; the Act was mandatory in character in- 
lasmuch-astit;gonferred a right upon» the 
persons whose! {land;issproposed to be taken, 
doy file objection torshowsthat either the 
End e made was invalid or ae other 
aan 


ee ee 
at ‘a -aad deprived the 
a ae set eo 
Aner etas, re, the. PAeauisition ` proceedings 
Were TÍ able 1b; pe gusshed? PRE Yea ied 
ur- 
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even the summaty proceedings under 
S. 5-A of the Act, : 


5. Before dealing with the submission 
of the learned counsel for the petitioner, 
we consider it proper to quote S. 17 of 
the Land Acquisition Act which autho- 
rises the appropriate Government to dis- 
pense with ‘the procedure laid down in 


S. 5-A of the Act where the land is - 


proposed to be acquired for public pur- 
poses ‘under the Act.. As already stated, 
S. 5-A entitles an aggrieved person to file 
objection against the proposed acquisition 
notified under S. 4 of the Act. The rele- 
vant portion of S. 17 of the Land Acquisi- 
tion Act, as amended by the State Legis- 
lature, is as follows:— 


“17. (1) In cases of urgency, whenever 
the appropriate Government so directs, 
the Collector’ though no such award has 
been made, may, on the expiration of 
fifteen days from the publication of the 
notice mentioned in S. 9, sub-sec. (1) take 
possession of any waste or arable land 
needed for public purposes or for a com- 
pany. Such land shall thereupon vest 
absolutely in the Government, free from 
all encumbrances, 


(1-A). The power to take possession 
under sub-sec. (1) may also be exercised 
in the case of other than waste or arable- 
land, where the land is acquired for or in 
connection with sanitary improvements 
of any kind or planned development. 


(CB) P TEE i 

(4) In the case of any land to which 
in the opinion of the appropriate Govern- 
ment, the provisions of sub-sec. (1), sub- 
sec. (1-A) or sub-sec. (2) are appl.cable, 
the appropriate Government may direct 
that the provisions of S. 5-A shal not 
apply, and,ifit does so direct a declara- 
tion may be made under S. 6 in respect 
of the land at any tirne after the publica- 
tion of the notification under `S. 4 sub- 
sec, (1)”. i 

6. A reading of the : above prevision 


“would show that the State Government 


is now empowered to dispense wizh the 
procedure of S. 5-A even in respect of 
land whick is neither waste nor arable, if 
the land sought to be acquired is needed 
for planned development, . 


7. The question that arises for consi-- 
power of the State Government to dis- 
deration in the instant case is aboat the 
pense with 5. 5-A. Itis no doubt true 
that.the power conferred by S. 17 dis- 
pensing with S5. 5-A can. be exercised by 
the Government in ə case where the Gov- 
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ernment is satisfied about the urgency of 
acquisition and comes to the conclusion 
on the basis of that urgency that even 


Agarwal J.) 


‘the adoption of the summary procedure 


provided by S. 5-A is likely to cause 
delay and may injure the very purpose 
for which the acquisition was proposed., 
The question of the existence and the 
extent of urgency is a matter for the 
subjective satisfaction of the Government 
and it is not open to the courts to exa- 
mine the propriety or correctness of the 
satisfaction by scrutinising the same as 
a court sitting in appeal over it. Our 
view is supported by two Division Bench 
decisions of this Court in Ram Surat v. 
State of U.P. AIR 1976 All 166 and Som 
Datt v. State of U. P. (1976) 2 All LR 529: 
AIR 1977 All (Notes) 10. The Supreme 
Court also’ in Raja Anand v, State of U. P. 
AIR 1967 SC 1081 took the same view, 
when it said that even though the power 
of the State Government has been formu-; 
lated under S. 17 (4) of the Act, in subjec- 
live terms the expression of opinion of the 
State Government can be challenged as 
ultra vires in a court of law ifit could be 
shown that the State Government never 
applied its mind to the matter or that the. 
action of the Government was mala fide. 


8. The observation of the Supreme - 
Court in the case of Raja Ram Anand 
Brahmdeo’s case (AIR 1967 SC 1081) 
(supra) show that the court’s power of 
interference is confined to the grounds of 
non-existence of'facts or non-application 
of mind or on the ground: of mala fide. 
Similar view was expressed by the 
Supreme Court in a recent case reported 
in Narayan v. State of Maharashtra AIR 
1977 SC 183. In this case the Supreme 
Court observed that (at p. 186). 


“In such cases, the formation of an 
opinion is a subjective matter, as held 
by this Court repeatedly with regard to 
situations in which administrative autho- 
rities have to form certain opinions be- 
fore taking actions they are empowered 
to take......... 

The test basically is:— 

Was, the authority concerned acting 
within the scope of its powers or in the 


‘sphere where its opinion and discretion 


must be permitted to have full play? 


“Once the Court comes to the conclu- 
sion that the authority concerned was 
acting within the scope of its powers and 
had some material, however. meagre, on 
which it could reasonably base its opinion, 
the Courts should net and will not inter- 
fere”. f 
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9. We have now to see whether the 
State ‘Government had applied ' its mind 
to the question whether'there was urgen+ 
cy of such h nature that even the sum» 
mary proceedings under S.’ 5-A of thé 
Act “were liable to be eliminated. It is 

_ pertinent to note that in the writ’ peti- 
tion, as initially filed, the petitioner made 
no allegations in this N respect, 
quently ' ‘by mtans of an amendment ap- 
plication the petitioner alleged that no 
sufficient material existed before ‘the 
State Government to come to the conclu- 
sion that the summary proceedings under 
S. 5-A of ‘the’ Act’ were nécessary ‘to be 
dispensed with. In‘ reply to this allegation 
a counter-affidavit has been’ filed on e~ 
hálf of ithe respondents: ‘stating that ‘since 
there was an’ acute searcity of godowns 
and warehouses ‘because of whieh ‘the 
grains purchased by the State Govern- 
ment were lying outside in the open on 
account of non-availability of godowns, as 
such, the Government of Uttar: Pradssh 
was of ithe opinion that warehouses should 
be eonstructed in about forty Market 
Yards by the end of 1976 so that food- 
grains which were vital for national. in- 
terest could. be saved from being damag- 
ed. -The necessity, in .the opinion .of. the 
State Government of: providing the 
godowns was so acute.that the construc- 
tion of the same could not be delaved 
and, as such, the State Government was 
satisfied about the urgency and as such 
it exercised the power conferred upon it 
by S. 17 of the Act. The counter-affidavit 
is accompanied by a letter of the Collec- 
tor in which the dispensatidn of S. 5-A 
was recommended by him. In addition to 
these materials, the impugned novification 





itself contains recital about the existence. 


of urgency for dispensing S. 5-A of the 
Act. The petitioner has placed no mate- 
rial in rebuttal before us to. show that 
the assertion made on behalf of the res- 
pondents is incorrect. Accordingly it is 
apparent from the averments of the coun- 
ter-affidavit that the appropriate autho- 
rity applied its mird to the facts of the 
present case and it was satisfied that the 
urgency was of such a nature that even 
the’ proceedings under S. 5-A o7 the Act 
should be dispensed with. The evidence 
is sufficient on the record to show that 
the State Government examined the exis- 
tence of the need to dispense with the 
enquiry: under S..5-A: in .addition to. the 
existence. of urgency... We, . accordingly, 


find that the State Government applied . 


its mind to the question ‘of dispensation 
of the enquiry under S. 5-A of the Act. 


Kailasi-wati v. State, (K. C, Agarwal J.) 


Subse- ; 


A LR, 


10. Sri Markandey Katju, laid pee 
emphasis on the case of Narayan v. State 
of Maharashtra (AIR 1977 SC 183) (supra) 
and urged that in the ‘said case the 
Supreme Court laid down that the power 
conferred by S. 17 could-be applied only 
in cases where by operation of natural 
forces beyond the human control, the land 
had to be urgently taken . possession of 
and as the present was not a case of that 
nature, S. 5-A could not be dispensed 
with. It is true that in para 39 02 the 
judgment, the Supreme Court miade 
observation to that effect, but it would]. 
not be correct, in our opinion, to say that 
the Supreme’ Court laid down’ exhaus~ 
tively the list'of cases wheré ‘aloné such 
apower could be exercised. The example 
taken was only illustrative. In Narayan’s 
case before the Supreme Court, neither: 
in the counter-affidavit filed on behelf ‘of 
the acquiring body nor'in the notification 
issued, there was any material showing 
that the State Government had: applied 
itstmind to the questiom that- there existed 
urgency which warranted the elimination 
of the enquiry contemplated by S. 5-A ‘of 
the Act, onthe special facts and circum- 
stances of the case the Supreme Court 
dismissed the State’ eppeal and issued a 
ditection that the enquiry under S. 5-A 
of the ‘Act be held. As noted earlier, the 
facts and circumstances available in the 
instant case are quite different which do 
not call for any interference by this Court 
In. the present proceedings, Reliance was 
also placed by the learned counsel for 
the petitioner on the case of K. Seshgiri 
Maller v. Special Tehsildar for Land 
Acquisition (AIR 1965 Ker 92), for the 
proposition that a notification under 
S. 17 (4) dispensing with the provisions of 
S. 5-A cannot be issued by the Govern- 
ment even in a case where the land is 
acquired for a purpose falling under sub- 
s. (1) or (2) where as a condition prece- 
dent the Collector has not formed and 
expressed his opinion that it is necessary 
to take immediate possession of the land 
in question on the ground of urgency, In 
the instant case, we have already referred 
to the letter of the Collector that the 
present was a fit case where immediate 
possession. of the land was required =o be 
obtained, Hence, this case is distinguish- 
able. 


11. In the result, the writ petition fails 
and is ‘dismissed with costs. 
Petition dismissed. 
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M. P. MEHROTRA, J. 

' ' Smt, Kunti Devi and others, Appellants 
v. Radhey Shyam, Opposite Party. 
Second Appeal No.'404 of 1975, ` D/- 

9-9-1977* 

| (A) ` Evidence Act (i of.1872), S. 74 — 

Proof of documents — Mere fact that the 

documents are forthcoming from a Gov- 

ernmenit department and bear its seal will 
not'dispense with the necessity of- For- 

mally proving those documents. (Para .7) 
(B) Civil P. C.'(5 of 1908), S. ioc — 


Second - appeal — “Documents from Gov“ 


ernment department not formally proved 
taken’ into consideration by lower appel- 
late Court — Documents ‘ nót. ' of mach 
significance in face of other evidence — 
Judgment cannot be set aside ‘for this 
error alone. AIR’ 1963 SC 302 ' Rel. on. 
(Para 7) 
Anno: AIR Com: C.P.C: ‘(9th’ Edn.) Sec- 
tions 100° & 101, N. 23. ` 
(C) Civil P. C. (5 of 1908), S. 100 — 
Objection as to ‘appointment of Commis- 
sioner and reception of his report: — Can- 
not be taken ‘for the first time in second 
appeal. (Para 8) 
‘(D) Civil 'P, c. ‘(5 of 1908), S. 100 — 


Finding of fact — Finding on the question 


of tenancy is a findirig of fact — Cannot 
be disturbed in second appeal. AIR 1363 
SC 361 Rel, on. (Para. 11) 

Anno: AIR Com. CPC (9th Edn.) Ss. 100 
& 101, N. 35. . 

(Œ) Civil P. C. (5 of 1908), S. 100 — 
Second appeal — Wet the form in which 
the Lower Appellate Court has recorded 
its findings of fact but its substance has 
to be seen — Lower Appellate Court can 
believe a testimony though uncorrobo- 
rated — It can also believe witnesses 
which have been disbelieved- by the 
Trial Court — High Court will not inter- 
fere with findings of Lower Appellate 
Court even if it differed from them. Case 
law discussed. (Para 12) 

Anno: AIR Com. C.P.C. (9th Edn.) Sec- 
tions 100 & 101, N. 28. 


Cases - Referred: Chronological Paras 
AIR 1974 SC 1598 = 12 
AIR 1969 SC 1291 12 
AIR 1966 SC 1718 12 
AIR 1963 SC 302 7,12 
AIR 1963 SC 361 11 
AIR 1962 SC 1314 11 
AIR 1933 Pat 542 8 
*(Against decree and Judgment of Civil 


and S. J, Varanasi D/-,27-§-1974 and 
26-4-1974 respectively.) 
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M. L. Ganguly, for ‘Appellants; Sachita- 
nand Sahai, Janardam Sahai and Raje- 
shwri Prasad, for Opposite Party. ‘I 

‘JUDGMENT :— ‘This’ second appeal 
arises. out of a suit for permanent injun¢- ; 
tion which the plaintiff ' sought against 
the defendants seeking to restrain the 
latter ‘from ` dispossessing the ;former 
from. a portion in house nọ. s. 15/15- -1§ 
situated in Mohalla’ Għaùsabad in Vard- 
nasi, The plaintiff, in brief, claimed to be 
a tenant of the said portion and ‘the de- 
fendant , No. 4, Smt. Kunti Devi, was 
alleged to be ‘the landlady, The defen~ 
dants; Nos. 1 and 2, namely, Raj ‘Kumar- 
singh and Harish Chandra, are the sons 
of the defendant No. 4 and the :defendant’ 
No. 3. Maniram, isthe husband:of defens 
dant ‘No: 4. The portion in dispute was. 
claimed. to be in the :tenancy ‘of the 
plaintiff at the raterof ‘Rs. 10/- per month 
and he.also claimed.that he had been: 
doing his Motor: Car repair :work.in' the 
said accommodation. The plaintiff's case 
was that even though he was a tenant at 
the said rate, the defendants never gave 
hima rent receipt even though as tenant 
he had’ been regularly paying the rent. 
It was alleged that the defendants, were 
interested. in enhancing the rent and as 
the ‘plaintiff: was not, agreéable, therefore, 
the defendants were in’ a'mood to evict 
the, plaintiff from the accommodation ip 
dispute even by force. In view of ` this 
threat, the plaintiff alieged that he was 
compelled to sue the defendants. 

2. The defence was that the suit had 


-been filed collusively by the plaintiff in 


collusion with his father. It was denied 
that the plaintiff was the tenant in the 
portion in dispute. It was claimed that 
there were various tenants in the house 


-and these tenancies were regularly wit- 


nessed by rent notes executed by the 
tenants and the rents paid by the said 
tenants were against receipts granted by 
the landlady. It was further alleged that 
formerly the accommodation in dispute 
was tenanted by one Chhakauri who re- 
mained a tenant up to 1961 and after his 
death, the said accommodation was got re~- 
leased and thereafter it continued to be 
in the occupation of the defendants and 
they kept their repairing and denting 
workshop in the said accommodation. 
Thereafter, it was alleged that the bro- 
ther of the plaintiff Prem Chand was a 
mechanic and, therefore, the defendants 
kept him in their’ workshop during the 
period ‘from 1957 to 1965. In 1965 Prem 
Chand died ‘and thereafter, the’ father of 
Prem ber and the plaintiff were kept, 
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in the said workshop. There were several 
complaints against the plaintiff’s father 
Munnu and, ther2fore, the defendants 
intended to remove him. When Munnu 
came to know of the said intention of 
the defendants, hə got the instant suit 
filed by his son, the plaintiff. 

3. On the said pleadings, the trial 
court framed 3 issues and they are as 
follows :— 

1, Whether the plaintiff is defendants’ 
tenant as alleged? If so its effect. 


2. To what relief, if any, is the plaintiff 
entitled? 

3. Whether the plaintiff is the owner 
of workshop as a_leged? 

4. On issue No. 1, the trial court held 
against the plaintiff and the plaintiff's 
claim that he was the tenant in the dis- 
puted accommodation was rejected. On 
issue. No. 3, the trial court held that the 
plaintiff had succeeded in proving the 
ownership of the workshop in the dis- 
puted accommodation end that,the claim 
of the defendants that they owned the 
workshop was not proved. On issue No. 2, 
the trial court heid that the plaintiff was 
not entitled to ary relief. On these find- 
ings, the suit was. dismissed. The plain- 
tiff took out an appeal to the lower ap- 
pellate court and the said court allow- 
ed the same, set aside the judgment and 
decree of the triel court and decreed the 
suit, The lower avpellate court concurred 
with the trial court’s: finding that the 
workshopin the disputed accommodation 
belonged to and was owned by the plain- 
tiff and not by the defendants. Hewever, 
on the question of tenancy, the lower 
appellate court, in disagreement with the 
trial court, held that the plaintiff had 


succeeded in, proving the tenancy in the 


“accommodation in question. 

5. In this seccnd appeal, on behalf of 
the defendants, Sri G. S, Srivastava, 
Learned counsel for the aprellants, has 
questioned the correctness of the judg- 
ment of the lower appellate court on 
several grounds In the main these 
grounds can be categorised as follows: 
` (1) The decisicn of the lower appellate 
court is based on evidence which was 
not proved and hence could not be trea- 
ted’ as part of the record. In this connec- 
tion he referred to papers Nos. 7 and 8 
of list 43-C (In the Judgment of the lower 
appellate court,it has been wrongly said 
to de of list 48-C. ‘The correct paper num- 
ber of the list is 43-C)° and to papers 
Nos. 92/2C and 9C/10. 

(2) The decision 
very substantial:y based on events and 
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materials which came into existence after 
the institution of the suit. In this con- 
nection, he referred to the Commissioner’s 
report and to other materials -which have 
been referred to and relied on by the - 
lower appellate court. 


(3) The lower appellate court made the 
question .of tenancy the subsidiary issue 
and though that the principal controversy 
was regarding the ownership of the work- 
shop in the disputed accommodation. In 
truth, the real and only controversy be- 
tween the parties was whether the rela- 
tionship of landlord and. tenant ‘existed 
between the parties or not. 

(4) The findings about the tenancy as 
well as about the ownership of the work- 
shop were not. supported by the evi- 
dence on record and the lower appellate 
court did not properly appreciate the 
material which supperted the defendants’ 
case as against the plaintiff. In this con- 
nection, counsel referred to the fact that 
while the trial court disbelieved the wit- 
nesses in regard to the plaintiff's allega- 
tion about the existence of the tenancy, 
the lower appellate court, without revers- 
ing the trial court’s rejection of the testi- 
mony of the said witnesses, relied on the 
same and wrongly decreed the plaintiff's 
suit. The learned counsel for the appel- 
lants referred to Ext. 1 and Ext. A-5 and 
contended that the true effect of the 
documentary evidence was not apprecia- 
ted by the lower appellate court. 


6. Sri  Rajeshwara Prasad, learned 
counsel for the plaintiff-respondent, in 
this connection, drew attention to the 
fact that on behalf of the defendant, 
formed proof of papers Nos.'7 and 8 of 
list 43-C had been dispensed with in the 
trial court. The endorsement to the said 
effect on the said papers was referred. 
Counsel also contended that so far as 
paper no. 92/2-C and paper no, 9C/10 are 
concerned, they did not need to be for- 
mally provedin as much as they had been 
summoned from the record of the Direc- 
tor of Industries, Kanpur and the ‘depart- 
mental seal had been affixed to’ the said 
document. Lastly, ‘it was contended on 
behalf of the  plaintiff-respondent that 
the trial court’s findings were pure find- 
ings of facts and this court had no juris- 
diction to interfere in the second appeal. 


7. I have considered these rival con- 
tentions. I shall take up the contentions 
made on behalf of the defendaents-appel- 
lants in seriatim. So far as the papers 
are concerned, I am satisfied that papers 
Nos. 7 and 8 were correctly read in evi- 
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dence. They should have been formally 
exhibited but unfortunately the trial 
court did not do so even though th2 de- 
fendants hed dispensed with the formal 
proof of the said documents. -The mere 
fact that exhibit numbers have not been 
given,’ however, will not mean that the 
documents did not stand exhibited in the 
circumstances of the case. However, the 
same canrot be said about paper 
No. 92/2-C and paper No. 9-C/10. In my 
opinion, Shri Rajeshwari Prasad is not 
correct in contending thatthe said papers 
did not need formal proof. In my pin- 
ion, the mere fact that they are forth- 
coming from the custody of a Govern- 
ment department, and they happened to 
bear the seal impression of the saic de- 
partment, will not dispense witk. the 
inecessity of formally proving the same 
in. the court of:-law. The documents are 
certainly not public documents and they 
are -as such needed to be formally pro- 
ved. However, in my opinion, the fact 
that these documents were being relied 
on to arrive at the finding will not make 
|the said finding liable to be set aside. It 
will be seen that in the face of the big 
documentary evidence which has been 
considered by the courts below on the 
question of ownership of the workshop 
these two papers have really got not much 
significance. The licence on the bas-s of 
these papers was granted and that has 
been correctly exhibited as Ext. 8. The 
said licence as a proved document was 
sufficient to support the inference which 
the lower appellate court drew from the 
said papers and, therefore, the aforesaid 
infirmity in the judgment cannot be a 
ground for setting aside the same. The 
. Supreme Court in Ram Chandra v. Rema- 
‘lingam (AIR 1963 SC 302) has clearly 
emphasised the expression ‘substantial 
error or defect in the procedure’ used in 
S. 100 C.P.C. It is not évery error in 
procedure which will lead to the irter- 
ference by an appellate court in a second 
appeal. In my view looking to the iacts 
and circumstances of this case, the said 
error in the judgment of the lower ap- 
pellate court cannot be treated as sub- 
stantial. ~ 

8. So far as the second contention of 
the learned counsel for the defendants- 
appellants is concerned, I do not think 
the same is tenable. The trial court ap- 
‘pointed Commissioners from time to 
time who were directed to go on the spot 
and report about the business which was 
being carriec on-in-the workshop. Obv-ou- 
sly, these commissiorers were appointed 
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with reference to the question of the own- 
ership of the business carried on in the 
workshop. Under S. 75 C.P.C. it is laid 
down that, 

“subject to such conditions and limita- 
tions as may be prescribed, the Court 
may issue a commission: 


(a) to examine any person; 

(b) to make a local investigation ; 

(c) to examine or acjust accounts or 

(d) to make a partition” 
O. 26 C.P.C. prescribes. 
and limitations for the 


the conditions 
appointment of 


“Commissioners, R. 9 of O. 26 enables the 


the court to issue commissions for local 
investigations, It is settled that judicial 
functions cannot be delegated by a court 
to the Commissioner, But this report con- 
tains information which throws light on 
a matter in dispute between the parties 
and can be utilised as evidence in the 
suit vide R. 10 (2) uf O. 26. It has also 
to be seen that no objection was taken to 
the appointment of the Commissioner by 
the trial court in the Lower appellate 
court. At least none appears to have been 
pressed before the said court as appears 
from its judgment. It is settled law that 
an objection to the appoinment of the 
Commissioner and to the reception of his 
report cannot be taken for the. first time 
in a second appeal vide Ram Brichh v. 
Mahamed Saheb. (AIR 1933 Pat 542). 
Counsel’s contention that the lower ap- 
pellate court based its judgment on the 
events and happenings which occurred 
during the pendency of the suit is not: 
correct. The lower appellate court mere- | 


ly took into consideration, and it -was en- 


titled to do so, the. various reports which 
had been submitted by the Commissioners 
appointed from time to time by the trial 
court. aa i 

9. So far as the third point is concern- 
ed, it is true that the real claim of the 
plaintiff was based on the averment that 
there was the relationship of landlord 
and tenant between the parties. How- 
ever, it has also to be seen that the plain- 
tiff claimed in the plaint that he was 
carrying on his workshop in the disputed 
accommodation. The defendants, in their 
written statement, denied the said allega- 
tion and set up a claim in themselves to 
the ownership of the workshop. On these 
pleadings, the trial court was justified in 
framing an issue about the ownership of 
the workshop. It should be seen that this 
controversy cannot be treated “to be ir- 
relevant. If the workshop really belonged 
to the- defendants, tiken tke plaintiff's 
claim to the tenancy was bound to fail 
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If the workshop was held to belong to 
the. plaintiff, then ‘the latter did not 
necessarily succeed in his claim to be’ the 
tehant of the accommodation, but his sta- 
tus could be, either that of a trespasser or 
as a licencee or as a tenant. Looking to 
the fact that. the workshop has been 
found to exist for a number of years, the 
plaintiff could not in these circumstan- 
ces be said.to be a trespasser. As.such, 
he could either. be a licencee or. a tenant. 
Therefore, it cannot be said that the con- 
troversy between the parties .was with- 


out any significance or relevance: for de- 


ciding the .main. controversy between. the 
parties as to wheil:er the relationship of, 
landlord.and tenant did or did not exist 
between them. i ; 


1 


'10.: I ‘do ‘not think ibat i a polit can a 
successfully made against the lower ap- 
pellate court that it has concentrated 
rather disproportionately y on this contro- 
versy about thè ownership of the’ work- 
shop. The trial court has considered this 
controversy. and came, to a. finding which 
was, subsequently affirmed by the lower 
appellate court. If the workshop was held 
tq belong to the plaintiff and if he was 
not shown to be a licencee by the defen- 
dants, then taking into consideration the 
normal course, of things, it could be held 
that he was a tenant in, ‘the accommoda- 
tion in dispute. As a circumstantial evi- 
dence, the finding about the ownership 
would have relevance to arrive at a find- 
ing about the existence or non-existence 
of tenancy. 





11. So farasthe last submission of the 
learned counsel is concerned, it has to 
be recalled that in Shri Raja Durga Singh 
of Salon v. Tholu (AIR 1963 SC 361), it 
has been clearly laid down that a find- 
ing on the question of tenancy is a find- 
ing of fact. The Supreme Court observed 
as follows: (at-p. 364). 


“The question here is whether the res- 
pondents are the tenants of the portion. 
Though for determining the question 
documentary evidence fell to be consi- 
dered, the finding on the question is no 
less a finding of fact than may have been 
the case if the evidence to be considered 
“was merely oral. As was pointed out by 
‘this court in that case as well as recent- 
ly in Chunilal V, Mehta & Sons Ltd. 
Bombay v. Century Spinning and Manu- 
facturing Company Limited: being. C.A. 
No. 417 of 1957 dated 5-3-1962: (AIR 1962 
SC- 1314), an issue‘of’law does not -arise 
merely because documents which are not 
instruments of title’ or' otherwise “the 
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direct foundation of rights but are mere- 
ly historical documents have to be ‘con: 
strued. 

12. In this view of the matter, this court 
in a second appeal hes really no jurisdic- 
tion to interfere with the findings of facts 
recorded by the courts below on ‘the 
question of ownership of the workshop as 
well as on the' question of' the éxistence! 

relationship of tenancy between the 
parte. The’ mere fact thatthe! trial court: 
disbelieved certain witnesses will not 
mean that the lower appellate’ court could 
not believe the statements, of such wit-, 
nesses. ‘In these matters, it is not the 
form in which the lower „appellate court 
has recorded its finding ‘which tan be 
allowed _to prevail over the ` substance of 
the ‘matter, ' It is clear’ from a perusal of 
the lower: appellate ‘ecurt’s judgmenit ‘that 
the oral evidence adduced by the plain- 
tiff on the 'question of tenancy | was ac- 
ceptable‘ to the said ċourt in preference 
to, the defendant's evidence. Even if the 
plaintiff's testimony was found’ to be un- 
corroborated, still, the lower appellate 
court could rely ` on the same and in law 
its judgment cannot be said’ td be vitia- 
ted on account of its reliance on such un- 
corroborated testimony. .The same is the 
position about Ext.: 1. and Ext. A5. These 
documents-have been noticed in the judg- 
ment of the lower appellate ccurt and 
the said court has drawn its own infer- 
ence. Even if I were to differ from the 
said inference, I could not do so in a se- 
cond appeal. The Supreme Court, in vari- 
ous cases, for example, in Mattu Lal v. 
Radhey Lal (AIR 1574 SC 1596), Gappulal]| . 
v. Shri Ji Dwarkadheshji (AIR 1969 
SC 1291), Abdul v. Bhawani (AIR 1966 . 
SC 1718) and Ram Chandra v. Ramalin- 
gam (AIR 1963 SC 602) and other cases 
clearly laid down that in the second ap- 
peal under S’ 100 C P.C., the court can 
interfere only in a limited situation, Un- 
less there is an error of law, I cannot in- 
terfere in a second appeal even if the 
findings of fact recorded by tke courts 
below seem to be grossly erroneous, 








13. In the result, I find no merit 
in this: appeal. It is accordingly dismiss- 
ed but in the circumstances I shall mane 
no order as to costs. ; 


Appeal dismissed, 
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M. N. SHUKLA AND 
KC AGARWAL, JJ. 
S. B. Industries, Freegunj and : ‘another, 
Appellants .v. ‘United Bank of India and 


‘others, Respondents. 


F. AF, O. No 146 -of 1976, D/-. 2078- 


-1977.4 > 


(A) Civil P.C. (5 of 1908), O. 49, R. 1— 
Appointment of :' Receiver — Relevant 
considerations. , 

_ In order to justify the appointment of 
receiver, the plaintiff must establish a 
reasonable possibility that the plaintiff 
will ultimately succeed in obtaining the 
relief claimed in the suit. The reqnire- 


. ment thus is that he must establish a Zood 


prima facie case. It may further be rem- 
embered that the appointment of a re- 
ceiver is, asageneral rule, discretiorary, 
and not a matter of right. A court will 
make an appointment of a receiver with 
great caution and circumspection. In a 
case where the remedy of the appointment 
of a receiver seems necessary to prevent 
frard, to protect and preserve the pro- 
perty against an imminent danger of loss 
or diminution in value, destruczion 
squandering, wastage or removal irom 
jurisdiction, the court may appoint a re- 
ceiver. A court in exercise of its discretion 
to appoint or refuse a receiver must lake 
into account all the 
facts of the case the presence of codifions 
end grounds justifying thé relief, encs of 
justice, the rights of all the parties in- 
terested in the subject-matter and the 
adequacy of other remedies. (Para 7) 


(B) Civil P. C. (5 of 1908), O. 40, R. 1 
and O. 39, Rr.1 and 2 — Issuance of tem- 
porary injunction — Right to get recei- 
ver appointed not affected. 

There is no such law that the issu2 of 
a temporary injunction, affects the rizhts 
of the plaintiff to get the receiver ap- 
pointed. A receiver can be appointed 
even after the ‘issue of injunction if exi- 
gencies of the situation require it and 
the court'feéls that it would be just and 
convenient to make an order in that res- 
pect.’ (Para 12) 

(C) Civil P. C. (5 of 1908), O. 40, R. 1— 
Powers of Receiver. 


It may be said in general way that a 
receiver has no power except suck as 
are conferred upon him by the order by 


*(Against order of S. L. Adarsh 2nd Addl, 
Civil J. Agra, D/- 2-2-1976.) 
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‘which he is appointed, ‘It is open to a 


court not to confer all those powers sta- 
ted in O, 40, R. 1. It may confer upon 
him only such powers as may be neces- 
sary to preserve the property pending 
litigation so that it may not be ‘darnagéd 
or dissipated. ; (Para 13) 
A. K. Banerji, for Appellants; V, K, S, 
Choudhary, for Respondents. j 


K. C. AGARWAL,,. J.:— This appeal is 
directed against the judgment and order 
of the learned Second Additional. Civil 
Judge, Agra, dated February 2, 1976, al- 
lowing an.application filed by the plain- 
tiff: respondent for appointment of recei- 
ver over the properties mentioned in 
Schedules ‘C and ‘E” of the plaint, 

2. Briefly stated the facts are these: 

Suit No. 64 of 1972 was filed by the 
United Bank of India, a banking concern 
against the defendants for recovery of 
Rs. 14,72,473.42 P. along with future in- 
terest against the appellants and others 
(hereinafter referred to as the defend- 
ants). The said defendants were the part- 
ners of M/s Hindustan Metal Works which 
was impleaded as defendant No. 1 in the 
suit. The defendants 2 to 4 opened an 
account in the name of defendant No. 1 
with the Belanganj Branch, Agra which . 
was of the nature known as the ‘Current 
Account’. The facilities offered by the 
said current account were not adequate 
for the trade purposes of the defendants 
1 to 4. They, therefore, requested the 
Bank to give them further facilities in 
the nature of cash-credit/over draft with 
the limit and terms to be mutually agreed 
between the parties, The bank agreed to 
give these facilities to the defendants on 
terms mutually agreed between the bank 
and the defendants. Under the arrange- 


_ ment so arrived at, the amounts advanced 


were duly enteredin accounts maintained 
by the bank. The defendants 1 to 4 had also. 
executed a number of documents to serve 
as corroborative evidence or collateral 
securities, These documents were amongst 
other the Letters of hypothecation, hypo- 
thecating bills, movable goods, stock-in- 
trade, in process etc. The bank pressed 
the -defendants for. the payment of the 
amounts :due on several. occasions but the 
same had been put off by them on one 
pretext or the other. Consequently, the 
bank called upon the aefendants through 
anotice to pay the amount due to it, but 
since the defendants failed and did not 
pay, therefore, the bank had to file a 
suit for recovery of Rs. 14,72,473.42 P. 
The bank claimed a number of reliefs in 
the plaint. One of the reliefs was to ap- 
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tioned in Schedules ‘A’ to ‘E’ for realisa- 
tion of the amoun! due to the bank, 


3.. The bank thereafter filed an appli- 
cation on 10th of May, 1973 for appoint- 
ment of a receiver over the properties 
mentioned in Schedules ‘C and ‘E’ of the 
plaint. The case of the bank was that in 
order to secure the paymen: of- the 
amounts which was advanced to the de- 
fendants 1 to 4, the said defendants 
hypothecated plants and machinery which 
were mentioned ir Schedule ‘© of the 
plaint and had executed agreement in 
this connection: This document has been 
described as Boar:l No. 37-A. The other 
was Board No. 35-A regarding the hypo- 
thecation of the movable goods mention- 
ed in Clause ‘E’, One of the terms in- 
corporated in the aforesaid bonds with 
which we are concerned in the present 
appeal is cl, (g). The same is quoted be- 
low: (sic). 


“The ‘allegations made in the applica- 
tior. by the bank were that in the eye of 
law the defendants held possession of 
the properties on behalf of the plaintiff 
bank and as such they were not entitled 
either to change possession or encumber 
‘that possession in any manner whatso- 
ever without the consent of the bank but 
as the defendants did not pay the amount 
and further after filing of the suit they 
tried to remove certain machinery which 
had already been hypothecated with the 
bank. Therefore, the plaintiff was entitl- 
ed to have a receiver appointed over the 
properties of Schedules ‘C’ and ‘F’, In this 
connection, the plaintiff further alleged 
thai. the defendants had also leased out 
the properties to M/s N. K. Woollen and 
Silk Mills, Agra, hence that was also a 
ground for appointment of receiver. The 
application for appointment of receiver 
was accompanied by an affidavit of Shri 
P.C. Mazumdar wko was the agent of the 
United Bank of India,- Belanganj, Agra.” 

4. The application was contested by 
the defendant No. 2 who filed an objec- 
tion alleging that there was no ground 
for appointment of receiver inasmuch as 
- he had not done anything which damaged 
or jeopardised the security of the plain- 
tiff. 

Further allegations made in the objec- 
tions were that the plaintiff had no right 
to take possession of the goods hypothe- 
cated with the bank, and, therefore, had 
no right to the appointment of receiver. 
It was also contenced that the appoint- 
ment of receiver was not a matter of 
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point a receiver over the properties men-' 


. court below committed 


“ble to be set aside. It is no 


A.LR. 


contract but a matter of judicial discre- 
tion of the court. Therefore, the plaintiff 
could not get the receiver appointed 
merely by relying on Cl. (g) as quoted 
above. (sic). 

5. The learned Civil Judge held that 
as the defendants agreed for the appoint- 
ment of the receiver in the event of dan- 
ger to the bank security and that since 
the plaintiff felt that its security had 
been endangered by giving. the properties 
to M/s N. K. Woollen and Silk Mills, the 
defendants had no right to raise any ob-. 
jection against the appointment of recei- 
ver, It also found that the lessee -inducted 
into possession by the defendants 1 to 4 
could create danger or loss to the pro- 
perties . hypothecated. Therefore, the. 
plaintiff had a right in the terms of the 
agreement to get the receiver appointed. 
In this view of the matter, the application 
for appointment of the receiver was al- - 
lowed by the court below and the recei- 
ver was directed to take possession of the 
plants and machinery mentioned in Sche- 
dule ‘C’ and movable properties detailed 
in Schedule ‘E’. Feeling aggrieved the de- 
fendants 1 and 2 have filed the present 
appeal, 


6. The first question 
counsel for the defendants 


raised by the 

was that the 
an error in ap- 
pointing a receiver over the properties of 


‘Schedules ‘C’ and ‘SE’ without examining 


the merits of the case’ and finding out 
whether it was just and convenient in the 
present case to appoint him. Learned 
counsel contended that the appointment of 
receiver could be made by the court only 
in accordance with the provisions of O, 40 
R. 1 of the C.P.C, In the instant case, it 
was neither just nor convenient to ap- 
point receiver, therefore, the same is lia- 
doubt true 
that the power of a civil court to appoint 
a receiver in a civil suit is regulated by 
the provisions contained under O. 40, R.1 
of the C.P.C. 

7. Order 40, R. 1 of the C.P.C. lays 
down that whether it appears to the court 
to be just and convenient the court may 
by order appoint a receiver of any pro- 
perty, whether before or after a decree. 
In order to justify the appointment of 
receiver, the plaintiff must establish a 
reasonable possibility that the plaintiff 
will ultimately succeed in obtaining the 
relief claimed in the suit. The requirement 
thus is that he must establish a good 
prima facie case. It may further be re- 
membered that the appointment -of a re- 
ceiver is, as a general rule, discretionary, 
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and not a matter of right, A court will 
make an appointment of a receiver with 
great caution and circumspection. In a 
case where the remedy of the appcint- 
ment of a receiver seems ` necessary to 
prevent fraud, to protect and preserve 
the property against an imminent danger 
of loss or diminution in ‘value, destruc- 
tion, squandering, wastage or removal 
from jurisdiction, the court may appoint 
a receiver. Jt may furter be 
this connection that a court in exercise 
of its discretion to appoint or refuse a 
receiver mus? take into account all the 
circumstances and facts of the case, the 
presence of conditions and grounds justi- 
fying the relief, ends of justice, the 
rights. of all the parties interested in the 
subject-matter and the adequacy of oher 
remedies. 

8 We have now to consider whe-her 
the court below took into account the 
relevant principles while making the 
order of appointment of receiver or it 
did so without addressing 
same. The facts as mentioned akove 
would show that the allegations made in 
the application for appointment cf a 
receiver were that the defendants had 
entered into an agreement with the plain- 
tiff which conferred upon the plaintiff the 
right to appcint a receiver for the reali- 
zation of its dues and further that the 
defendants had conducted in the marner 
that had endangered the security offered 
to the plaintiff. We have already quoted 
cl. (g) of the hypothecation bond. The 
said clause would show that the plaintiff 
bank had been given the right to reccver 
the money paid by it by appointmen“ of 
a receiver. By this agreement a lien had 
further been created in favour of the 
bank on the plants and machinery as 
well as other movable proverties men- 
tioned in Schs. ‘C’ and ‘E’ respectively. As 
a result of this agreement it could be 
seen that the plaintiff stood in the posi- 
tion of a creditor who had a right against 
the: properties mentioned in the bozds. 
The plaintiff was thus entitled to a re- 
ceiver on the ground that he had a special 
or equitable charge or lien upon the 
defendants’ properties. Clause 6 of the 
agreement was accordingly a prima facie 
good ground upon which the learned 
Civil Judge could order the appointrrent 
of receiver. 

9. Dealing with the right of a creditor 
lo get a receiver appointed on the pro- 
perties of the debtor, ` Woodroff in his 
book ‘Law Relating to Receiver’ VI Edi- 
tion at page 138 has said that “credi-ors 
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stated in. 


itself to the. 
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even before judgmeni may have such a 
special or equitable charge or lien upon 
the debtor's property as to entitle them 
to a receiver......... EEPE ” Kerr also 
said the same thing in his book on Re- 
ceiver 14th Edition of page 35. The same 
is as below: — 

EE IA “Where a plaintiff has a 
right to be paid out of a particular fund, 
the court will appoint a receiver in order 
to prevent that fund from being dissipat- 
ed so as not to defeat his rights. The 
appointment of a receiver being such a 
case not by way of ecuitable execution, 
but analogous to it.” 


10. In Halsbury’s Laws of England 3rd 
Edition, Volume 32 page 400, it has been 
said that “An encumbrancer is entitled to 
a receiver if the principal money has be- 
come payable, or, in the case of an equi- 
table charge, if his interest hes been in 
arrear, and, even if no default has been 
made, he may have a receiver appointed 
if he satisfies the court that his security 
is in jeopardy. sireisas 


11. In the instant case, it would be 
found that under the agreement between 
the defendants and the plaintiff, the de- 
fendants had themselves conferred a right 
upon the plaintiff to appoint a receiver 
in case default were committed by them 
in making payment of the advances made 
to them. The plaintiff has clearly stated 
in the plaint that the defendants did 
not pay the amounts due to it despite 
repeated demands. Accordingly, the 
defendants committed default in making 
payment of the advances. The plaintiff has 
become entitled to get the appointment 
of the receiver made, Besides this the 
evidence brought on record showed that . 
the defendants committed a breach of the 
agreement by giving property on lease 
to M/s, N. K. Woollen and Silk Mills. 
Agra. The lessee could create danger 
or cause loss to the property hypothecat- 
ed, therefore, the plaintiff kad a right in 
the terms of the agreement to get the re- 
ceiver appointed. 


12. Learned counsel for the defendants, 


however, contended that since the trial 
court had already issued an injunction 
restraining the defendants from dis- 


posing of the properties, therefore, there 
was no occasion for the court below to 
order the appointment of a receiver. 
There is no such law that the-issue of a 
temporary injunction affects . the rights 
of the plaintiff to get the receiver ap- 
pointed. A receiver can be appointed even 
after the issue of injunction if exigencies 
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ef the situation require it and the court 
feels that it would be just and con- 
~enient to, make an order in that respect. 
Accordingly we are not impressed, by the 
zrgument of the learned” counsel for the 
defendants that simply because an injunc- 
fion had been earlier issued, the court be- 
low had nó jurisdiction ‘to order the ap- 
pointment of receiver, The’ allegations 
made.:in the affidavit of the _ plaintiff 
would show that the defendants were try- 
jing to remove and dispose of the proper- 
fies despite the injunction hence the order 
Gf the court below cannot be said to be 
wrong on’ this ground, ' 

13. The only other question that re- 
mains to be considered is about the po- 
wers which have to be conferred upon 
the receiver. It may be said in a general 
way that a receiver has-no powers except 
guch as are conferred upon him by the 
order by which he is appointed. Under 
O. 40, R. 1 ofthe Civil P. C. the court may 
grant to the receiver such powers as to 
bringing and defending suits and for the 
realization, management protection, pre- 
servation and improvement of the pro- 
perty, the collection of rents and profits 
thereof, the application and disposal of 
tuch rents, and the execution of instru- 
ments in writing etc. as the owner him- 
celf has or such of those powers as the 
court thinks fit. It is open to a court not 
to confer all those powers stated in the 
aforesaid paragraph. It may confer upon 
him only such powers as may be neces- 
cary to preserve the property pending 
Hitigation so that it may not be damaged 
er dissipated. 

14. In the instant case, the plaintiff ap- 
plied for the ‘appointment of’ a receiver 
‘aver the properties mentioned in Schs. ‘C’ 

and ‘E’, Schedule ‘C is the list of proper- 
fies (plants and machinery) hypothecated 

en 26-6-1969, whereas Sch. ‘E’ contains 
the details , of the stock of M/s. sae 
Industries; defendant No. 1 charged , | 

zavour of the plaintiff bank,, By the i 
pugned order.the court, below authorised 
the receiver to take possession of the pro- 
perties mentioned .in these Schedules and 
directed him to seek directions of the 
court about their disposal after suggest- 
ing ways in which they could be sold. It 
would be noticed that the court below 
did not authorise the receiver to take over 
{heir business or their management and 
to sell it as a going concern, as a result 
ef which the business of the defendants 
inay come to a standstill. It may be true 
that if the court below can appoint a re- 
eeiver, then it has ample power to pro- 
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vide for the management of the running 
business as well, but the facts of the pre- 
sent case do not warrant or justify such 
action. But since on the basis of the 
material placed before us, we are satisfied 
that the application has established a good 
prima facie’ case and the plaintiff would 
be in a worse ‘situation if the appointment 
of ‘receiver is not ordered, we would, 
therefore, like the receiver appointed by 
the court'below to continue, In our view, 
facts do not justify that he should either 
be permitted to take. possession of the 
plants or machinery of Sch. ‘C’-or to 
dispose them of. In fact Sri V. K. S. 
Chaudhary learned counsel for the plain- 
tiff also stated before us that his client- 
was also not keen about the plants and 
machinery mentioned in Sch. ‘C’ being 
disposed of by the receiver. He stated 
that the bank would be satisfied in case 
the receiver appointed by the court below 
was continued to keep a watch on the 
activities of the defendants so that they 
do not remove or pilfer the plants and 
machinery. As already indicated above, 
we were also not inclined to permit the 
receiver to take possession of the plants 


‘and machinery mentioned in Sch, ‘C’ and 


to direct him to sell it in the market. We, 
therefore, set aside the order of the trial 
court in so far as it directed the receiver 
to take possession of the properties men- 
tioned in Sch. ‘C’ and called upon him 
to prepare the scheme for the disposal of 
those plants and machinery. The appoint- 
ment of the receiver is upheld for the 
purposes of keeping a watch on the acti- 
vities of the defendants so that they da 
not remove the plants and machinery 
fixed in the factory. The receiver would 
be entitled to make such arrangement in 
order to give effect to his duties as may 
be necessary. We, however, with the con- 


‘sent of the parties, in order to obviate 


practical difficulties which may arise, 
wish, to. lay -down the terms and condi- 
tions on which the receiver would func- 
tion. These terms and conditions are be- 
ing agreed to by the learned counsel ap- 
pearing for both the parties. They are as 
follows :— 


(i) The appointment of the receiver is 
confined to the planis and’ machinery 
specified in Schedule ‘C’ only and not 
write report (sic) to other fittings and 
fixtures or equipment foundinthe factory 
which are not part of Schedule ‘C’ or 
which may be added in future by way 
of improvement, 

(ii) If some part or parts of any plant 
or machinery included in Schedule ‘C’ is 
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required to be taken out for repairs, the 
defendants would be entitled to get the 
same done with the prior permission of 
. the receiver. 


iii) If any change or replacement of the 
machinery or its part included in Sch, ‘C’ 
is required ta be done in case of break- 


down or outside, the defendants would be 


entitled to do so after obtaining prior 
permission of the receiver. 


iv) Subject to the permission of the re- 
ceiver, the defendants would be entitled 
to remove and take away the broken and 
useless parts of the plants and machinery 
after replacement. 


v) The receiver will not put his board 
on the factory premises. 
` vi) If the defendants bring some addi- 
tional machinery on hire for the purposes 
of running factory of processing the pro- 
duce, defendant would be entitled to re- 
move them and that the receiver would 
not interfere with the removal. This 


would, of course, again be done by ap- _ 


pellant after the permission of the re- 
ceiver. 


15. We are now required to deal with 
Sch. ‘E over which the receiver was 
appointed by the court below. This Sche- 
dule consists of stock of M/s. S. B. Indus- 
tries, Agra. It consists of raw materials 
and finished stock. The court below tad 
authorised the receiver to sell the stack 
mentioned in the Schedule in the market. 
Sri Rajeshwari Prasad counsel appearing 
for the defendants did not raise any 
objection to the direction given by the 
court below to the receiver to dispose of 
the stock mentioned in this schedule. He, 
however, further made an offer in the 
court that the raw materials hypothecat- 
ed by the defendant No. 1 which were 
mentioned in Schedule ‘D’ may be sold 
by the receiver and the price fetched by 
the sale of the properties of these two 
Schedules be appropriated towards the 
dues recoverable by the plaintiff from 
the defendants. Accordingly, with the 
agreement of the learned counsel for the 
parties, we maintain the order of the 
court below directing the receiver to dis- 
pose of the stock mentioned in Schedule 
Œ and further authorise him to dispcse 
of the raw material mentioned in 
Schedule ‘D’, The sale proceeds would be 
given by him to the bank and the receipt 
obtained by him in lieu of the payment 
would be kept on the record of the pre< 
sent suit. 
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16. The receiver will work in accord- 
ance with the directions which may be 
given by the court below from time to 
time and on the remuneration as has 
already been fixed by it. Sri Rajendra 
Singh already appointed by the court 
below may be asked to assume the charge 
and function in accordance with the 
directions given by us, but in case he 


‘does not agree to continue, the court be- 


low will have full powers to appoint any 
other advocate for the said purpose. 


17. Before parting with the judgment, 
we wish to note that it is unfortunate that 
though more than five years have passed, 
the defendants did not even file the 
written statement. This was a case which 
ought to have been disposed of by now. 
One party- lays the blame on the other 
for the delay. Without entering into 
controversy, we wish to give direction to 
the court below to proceed with the suit 
as expeditiously as possible. Sri Raje- 
shwari Prasad learned counsel for the 
defendants stated before us that the de- 
fendants would file the written statement 
within a month from the date on which 
they are permitted to inspect the account 
books filed by the plaintiff. These account 
books were filed by the plaintiff in the 
suit and since they are not requisitioned 
by this Court in this appeal, the defend- 
ants may complete the inspection of those 
account books before 10th Sept. 1977, The 
inspection would be done by the defen- 
dants either in the presence of the coun- 
sel appearing for the bank or its repre- 
sentative. The defendant would there- 
after file the written statement by the 
10th of Oct. 1977, 


18. In the result, the appeal succeeds 
in part and is allowed. The order of the 
court below directing the receiver to take 
possession of the plant and machinery 
mentioned in Schedule ‘C and further 
authorising him to dispose of the same is 
set aside. The receiver would now func- 
tion in accordance with the direction con- 
tained in this judgment. The parties 
shall bear ‘their own costs, The office of 
the High Court is directed to despatch 
A record within a week requisitioned 

y it. 


Appeal partly allowed 
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HARI SWARUP AND K. S. VARMA, JJ. 

Uma Shankar Dixit, Petitioner v. State 
of U..P. and others, Opposite Parties. 

Writ Petn No. 1738 of 1977, D/- 24-8- 
1977. 

Land Acquisition Act (1 of 1894), S. 16 
— U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972), S. 21 — Power of Collector to take 
possession of acquired property— Exer- 
cise of — Tenant in possession of the 
property — Can be ejected without 
initiating proceedings under S. 21. 


Section, 16 of the Land Acquisition Act 
permits the Collector to take possession 
after the award has been made under 
S, 11 of the Act. Possession under S. 16 
means ‘actual possession’ and not ‘symbo- 
lic possession’. It is the making of the 
award that gives to the Collector jurisdic- 
tion to take possession. Merely a claim 
to apportionment in the compensation 
awarded cannot oust his jurisdiction to act 
under S. 16. The Collector is empowered 
to eject everyone who may be in occupa- 
tion of the land. Once the proceedings 
for acquisition under the Act have been 
completed the rights af the landlord get 
extinct, and once they are extinct, by 
reason of S, 111 of the T. P. Act, the 
rights of the tenant also come to an end. 
In the present case no relationship of 
landlord and tenant was existing þe- 
tween the tenant and the State Govern- 
ment, therefore, the question of taking 
proceedings for’ Lis ejectment under S, 21 
of the U.P. Act No. 13 of 1972 could not 
arise. AIR 1975 SC 1767 Ref. Í 
- (Paras 4, 5, 6) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1767 4 

HARI SWARUP, J.:— The petitioner 
claims to be a tenant of the accommoda- 
tion. He got an allotment order under the 
provisions of the U. P. Urban Buildings 
(Regulation of Letting, Rent and Evic- 
` tion) Act, 1972 (Act No, XIII of 1972) on 
25-8-1976. In respect of this property pro- 
ceedings for acquisition under the Land 
Acquisition Act had commenced by a 
notification under S. 4 of the Act in 1965. 
Final notification was issued in 1968 
under S. 6 of the Act. The acquisition 
was for a company. The petitioner by a 
letter addressed to the Chief Minister of 
the State dated 29th Sept. 1976 requested 
that the property be released from 


KU/LU/E293/77/AS/WNG 





A.L R. 


acquisition, and also prayed for the stay ` 

of the acquisition proceedings, The award 

was given by the Collector on 4-8-1977. 

The present petition has now been filed. 
? 


2. The petitioner has challenged the 
acquisition proceedings and has further 
alleged that even if the proceedings be 
there, he cannot be ejected under S. 16 
of the Land Acquisition Act. 

3. So far as the question of the vali- 
dity of acquisition is concerned, we do - 
not think it is open to the petitioner to 
challenge them at this stage. The notifi-~ 
cation under S. 6 was issued as far back 
as in 1968. The petitioner became tenant 
only in August 1976, The petitioner had 
full knowledge of these proceedings at 
the time or immediately after he took 
the tenancy as is evident from Annexure 
9 filed by him, There is no justification 
for his not coming to this Court earlier 
if he had any grievance or if he had any 
right to challenge the acquisition proceed- 
ings. There is no explanation for the laches 
on the part of the petitioner. The peti- 
tioner cannot be now vermitted to chal- 
lenge the land acquisition proceedings 
even if he be presumed to have any 
right to challenge them. Further, no basic 
objection about the jurisdiction to 
acquire property has been raised. ‘The 
objections are only about procedural 
matters. The affidavit filed in support of 
the petition is also not by the petitioner 
but by some other person. The avermenis 
are not specific but only vague. 


4. The point raised by the learned 
counsel about the petitioner’s right to 
continue in possession even after the 
award has been made, ‘has no merit, 'S. 16| 
of the Act permits the Collector to take 
possession after the award has been made 
under S. 11 of the Land Acquisition Act. 
It was held by the Supreme Court in 
B. N. Bhagde v. M. D. Bhagwat ‘(AIR 
1975 SC 1767) that’ possession under S. 16 
means ‘actual possession’ and not ‘symbo-. 
lic possession’. S. 16 thus requires the 
Collector to eject everyone who may be 
in occupation of the land. The contention 
of the learned counsel is that the peti- 
tioner being a tenant, cannot be ejected. 
We find no merit in the contention be- 
cause if the landlord in possession can be 
ejected under S. 16, we see no reason 
why a tenant who derives title from the 
Jandlord, cannot be ejected. Section 47 of 
the Act gives ample jurisdiction to the 
Collector to enforce the surrender of the 
fand to himself. 
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5. Learned counsel has urged that 3e- 
cause the award has not been given 


‘either against or in favour of the psti- 


tioner he cannot be evicted. The contan- 
tion is that possession cannot be taken 
from the petitioner because his claim was 
not considered by: the Collector while 
giving the award. The petitioner had 
never filed any objection or claim before 
the Land Acquisition Officer for a share 
in the compensation, He had come into 
the picture much after notification under 
S. 9 of the Act had been issued. Even if 
it be that the Collector could suo metu 
take into consideration the 
claim in the compensation, that case gives 
him only a right to ask for a refererce 
to the District Judge and not a right to 
resist the eviction from the. property 
under S, 16 of the Act. It is the making 
of the award that gives to the Collector 
jurisdiction to. take possession. Merely a 
claim to apportionment in the compensa- 
tion awarded eannot oust his jurisdiction 
to act under S. 16. 


6. Learned counsel also urged that ke- 
cause the petitioner had got an allotment 
order im his favour under the provisions 
of the U. P. Act No. XII of 1972, he can 
be ejected only by proceedings under 
S. 21 of that Act. There is also no merit 
in this contention because once the pro- 
ceedings. for acquisition under the Land 
(Acquisition Act have been completed the 
tights of the landlord get extinct, and 
once they are extinct, by reason of S. 111 
of the T.P. Act the rights of the tenant 
also. come to an end. No relationship of 
‘landlord and tenant exists between the 
petitioner and the State Government ard 
the question of taking proceedings under 


_S. 21 does not arise. 


7. The petition for mandamus has also 
become infructuous as it has been admi-- 
ted by the learned counsel for the pet-- 
tioner that the petitioner has already vē- 
cated the premises. and ‘has delivered pos- 
session to the . Collector in compliance 
with the natice served on him. 


8. In the result, the petition d fails and 
is dismissed, 


Petition dismisseċ. 
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M. N. SHUKLA AND 
K. C. AGARWAL, JJ. 


M/s. Simplex Concrete Piles (India) 
Pvt. Ltd., Appellant v. S. Ahmad,. Res- 
pondent. 

F. A. F. O. No. 290 of 1976, D/- 22-8- 
1977.* 

(A) Civil P. C. (5 of 1908), O. 9, R. 13 
— Application for setting aside ex parte 
decree — Affidavit need not be accepted 
only because it is uncontroverted — 
Intrinsic worth has to be seen. 


Application by a Company ‘only on the 
Zround that the summons was sent from 
ts Calcutta head office to Kanpur office 
zo reach its attorney who was an officer 
of the Company and the officer could not 
attend the hearing because of short no- 
“ice to him though not to the Company— 
-Jo reason given why the matter could 
got to be entrusted to another officer — 
Absence not sufficiently explained — 
Held that the appHeation was properly 
Cismissed, 

(Paras 3, 5) 

(B) Civil P. C. (5 of 1908), O. 9, R. 13— 
Application by an attorney on behalf of 
= Company and not by the Company 
self — Officer not shown to be properly 
euthorised — Alleged power of attorney 
cever produced — Application liable to . 
ke dismissed as person making it has no 
Iscus_ standi. (Para 4) 


J. S. Gupta and ‘Chandra Prakash, for 


fppellant; R. H. Zaidi and Shishir 
umar, for Respondent. 
M. N. SHUKLA, J.:— This iş a 


dafendant’s appeal from an order reject- 
itg an application under Order 9, Rule 
13, C. P. C. for setting aside the ex parte 
d2cree. i 7 5 


2. The plaintiff respondent made an 
application on 24th May, 1972 for leave 
tc file a suit in forma pauperis for. re- 
‘ecvery of Rs. 23,202.10P. from the de- 
fendant. It is significant that the defeh- 
dant: appeared at this stage and contested 
tke said application, It ig also necessary 
ta mention that the plaintiff applied un- 
der O. 38 R. 5, C. P. C. for attachment 
before judgment. This again was con- 
tested by the defendant. The leave to 


*(Against judgment and order of J. B. 
Singh Civil J. Mirzapur D/-'18-5- ml 
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sue in forma pauperis was granted on 
24th Jan, 1974. The application for 
attachment, we have been informed, was 
dismissed. Thereafter fresh summons 
was issued to the defendant company and 
the court by its order dated 22nd Dec. 
1975 held that the summons has been 
sufficiently served on the defendant. In 
these circumstances, an ex parte decree 
was passed against the defendant on 4th 
March, 1976. On lith March, 1976 an 
application supported by an affidavit was 

` moved by one Sri Rama Shankar Upa- 

- dhya claiming to be the attorney of the 
appellant. The application was dismissed 
by the impugned order dated 4th March, 
1976. ~ i 


3. We have heard the learned counsel 
for the parties. The appellant's counsel 
strenuously contended that the affidavit 
filed by the attorney of the Company 
Wag not countered by any affidavit on 
behalf of the plaintiff and, therefore, the 
application under O. 9 R. 13, C. P. C. 
should have been allowed. In the first 
place, an objection was filed on behalf of 
he plaintiff opposing the application for 
setting aside the ex parte decree, Second- 
ly, there is no rule of law or equity 
which prevents a court from ‘not accept- 
ing an affidavit if it is intrinsically worthy 
of acceptance merely because no counter 
affidavit has been filed. As we shall 
presently point out, the allegation made 
in the defendant’s affidavit is wholly 
inadequate for making out a case for set 
ting aside the ex parte decree. : 







4. In fact, the case has some very 
serious features. Firstly, the application 
under O. 9, R. 13, CPC itself was not made 
by the Company or an officer properly au- 
thorised, presumably company must have 
been managed by more than one person. 

-There is absolutely no explanation on 
behalf of the appellant as to why it was 
not possible for the company to take 
steps in the case at the proper stage 
through one of its officers or persons pro- 
perly authorised in this behalf. Sri R. S. 
Upadhyaya, has never actually filed the 
alleged power of attorney in the court 
below, had no locus standi to move such 
application which was liable te be dis- 
missed on this ground alone. 


5. We have not the least doubt that 
he defendant was completely disentitled 
from asking for the setting aside of the 
ex parte decree when it was admitted in 
para 8 of the affidavit filed by the afore- 

“said attorney that he had been informed 


A.L R. 


om phone by the clerk of the Calcutta 
Head Office that a registered letter con- 
taining the summons without plaint was 
received at the Head Office on 30-10-1975 
and the same had been forwarded to him 
at Kanpur on 3-11-1975 for proper steps 
to be taken. In view of such unambiguous 
admission it is mot open to the defendant 
to contend that it had no knowledge of 
the institution of the suit against it. 
It appears to be merely an invented ex- 
cuse that the summons was not accom- 
panied by a copy of the plaint. When the 
summons was received, the plaint too 
would have been most probably sent 
along with it. Even if it was not so, the 
appellant could have approached the 
court and then asked for a copy of the 
plaint. The affidavit of the atiomey, to 
which ] have already referred, says that 
the summons receiveq at the Calcutta 
Head Office was forwarded to the appel- 
lant at Kanpur by a letter dated 3.11.1975. 
No particulars of such letter have been 
given. There is mo allegation in the affi- 
davit that the letter had been sent by 
registered post. The appellant did not 
even care to file the affidavit of the per- 
son who may have posted such letter. In 
these circumstances this allegation ap- 
pears to be wholly false. Moreover, as 
we said at the very outset, there was no 
point in indulging in this alleged charge 
of the attorney of the Company. The 
Company must be having at its disposal 
other officer and responsible persons who 
could have been entrusted with the duty 
of taking proper steps in the case, There 
was absolutely no point in forwarding 
summons with the alleged letter dated 
3-11-1975 to Kanpur. The only explana- 
tion for this strange conduct offered on 
behalf of the defendant is that since the 
attorney was travelling from station to 
station and he was at that time expected 
to be at Kanpur, the letter was forwarded 
to Kanpur. All this appears to be absolu- 
tely false and no ground has been madel 
out'for setting aside the ex parte decree. 
The explanation offered for not being 
present on the date of hearing is wholly 
insufficient. This appeal is devoid of 
merit. © 


6. For these reasons, we dismiss the 
appeal with cosis. i 


Appeal dismissed with costs, 


+ 
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Raja Tiwari, Appellant v. Ram Lal 
Tiwari and others, Respondents. 


Second Appeal No. 3595 of 1951, 
D/- 16-2-1978.* 
U. P. Tenancy Act (17 of 1929), 


S. 81 — Person who acquires tenarcy 
rights in a land dees not divest right 
of the planter to enjoy usufruct of 
the tree. , 

It is a well known principle tha- a 
transferor cannot transfer a beter 
right to a transferee than he is pəs- 
sessed of. Held that since the de- 
fendants’ ancestor had a right to en- 
joy the usufruct of the trees stard- 
ing on the parti land which was wot 
let out when the defendants’ ances-or 
planted tree over it and since the ce- 
fendants’ ancestor was enjoying the 
fruits of the tree, he could not be 


divested of his right to enjoy the 
fruits of the standing tree by the 
act of the zamindar in letting cut 


the land to the ancestor of the plam- 
tiff So long as the trees stood on 
the disputed land, the ancestor of the 
defendants had a right to enjoy the 
usufruct even though the zamincar 
might be the owner of the timber. 


(Para 16) 
A person, “who acquires tenancy 
rights in a disputed land, cannot di- 


vest the right of the planter to en- 
joy the usufruct of the tree planted 


by him. If the zamindar of a place 
of land did not take action agairst 
the planter of a tree within reason- 


able time, the planter of the tree en- 
joys the right to appropriate the vs- 
ufruct of the standing tree and tre 
zamindar gets the right in timber 
When: the zamindar cannot in- 
terferé with the enjoyment . of tre 
planter’s right in a tree much less a 
tenant inducted by him can interfere 
with the right of the planter. 
(Para 38) 
assuming 
entitled to 
the tree by virtue of Section 81 () 
of the U. P. Tenancy Act, he dd 
not enjoy that right and the defen- 
dants and their predecessors~in-inte- 


*(Against decree of S. D. Singh Addl 
Civil J. Ghazipur, D/- 20-4-1961) 
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Held further that even 











Eerpetual injunction 
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Test confinued in possession all 
through, thus the right, if any, ac- 
quired by the plaintiff became extin- 
Zuished long before the date of vest- 


ing when Act 1 of 1951 was enforc- 
2d in the State. The right of the 
plaintiff to get possession over the 


area from the defendants became ex- 


tinguished as he did nöt take any 
steps against the defendants within 
time for getting possession over the 
same. f (Para 24) 
Cases Referred: Chronological Paras 
1966 RD 367 19 
AIR 1948 All 191 22 
AIR 1935 All 555 8, 13 
AIR 1923 All 406 8, 12 
(1912) 9 All LJ 672 '8, 11 
{1908) ILR 30 Ail 134 8, 10 


Shri Rama Shankar Misra, for Ap- 
pellant; Shri Man Mohan Srivastava, 
Zor Respondents. 2 

JUDGMENT:— This appeal is direct- 
2d against the judgment of the Addi- 
ional Civil Judge, Ghazipur dated 
20th April, 1961 in Civil Appeal No. 
458 of 1960 Raja Tewari v. Ram Lal 
Tewari and others, whereby the judg- 
ment of the trial court in suit No. 62 
of 1959 Raja Tewari, Plaintiff v. Ram 
ual Tewari and others, Defendants 
stands confirmed. 


2. The brief facts of the case giv- 
mg rise to this appeal are that the 
rlaintiff alleged to be sirdar in pos- 
ression of the disputed plots Nos. 1050 
and 1051. He alleged that in plot 
“Jo. 1050 a Mahuwa tree had been 
planted by his great grand-father with 
the permission of the Zamindar and 
he continued in possession over the 
tame all along, and that the defen- 
dants or their ancestors had no con- 
cern with the tree and they wrongly 
threatened to use the- usufruct of 
fhe tree. The plaintiff further alleg- 
ed that the defendants had filed a 
case against the uncle: and brother of 
the plaintiff in the Panchayat Adalat. 
end it was unlawfully decided by the 
Panchayat Adalat and as such the de- 
fendants became courageous and wrong- 
fully tried to interfere with the pos- 
session of the plaintiff over the said 
Þahuwa tree and they did not ab- 
stain from disturbing the possession 
cf the plaintiff, hence the suit for 
against the de- 
f2ndants restraining them from inter- 
fering with the use of the usufruct of 


"puted plot No. 1050. 
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the Mahuwa iree situated in the dis- 
A further re- 
lief was also claimed that the defen- 
dants be restrained from cutting the 
tree and from giving any threatening 
to the plaintiff in respect of the tree 
as well as a prayer for possession was 
also made in case the plaintiff was 
found out of possession over it. 


.3. The contesting defendants denied 
the claim of the plaintiff and alleged 
that the plaintif or his predecessors- 
in-interest were never in possession 
over plots Nos. 1050 and 1051 nor 
were they sirdars of the disputed 
plots. It was further contended that 
the Mahuwa tree was never planted 
by the great grandfather of the plain- 
tiff or by the plaintiff’s 
alleged: It was admitted by the con- 
testing defendants that a case was 
filed’ against the plaintiffs uncle and 
his brother in the Nyaya Panchayat 
and the case was rightly decided 
against the- plaintiff. The defendants 
had put forward their claim that the 
disputed tree was planted by their 
predecessors-in-interest and they have 
continued in possession over the same 
by using usufruct thereof and that 
the suit was barred by limitation, 
principle of estoppel and acquiescence 
as well as non-joinder of necessary 
parties. ; 

4. The trial court framed neces- 
sary issues arising out of the plead- 
ings of the parties and found that the 
suit was not bad for non-joinder of 
necessary parties and that the plain- 
tiff is sirdar in possession of the dis- 
puted plots, but the defendants are 
the owners in possession of the tree 
in suit and that the suit was barred 
by time. Hence -the trial court found 
that there was no necessity to record 
findings on the question cf estoppel 
and acquiescence, and lastly held 
that the plaintiff was not entitled to 
‘the reliefs. claimed. Thus the suit 
‘was dismissed by its judgment dated 
10-9-1960. ‘ i 


5. Aggrieved by the decision of the 


trial court the plaintiff preferred an 
appeal which was dismissed by the 
lower appellate court by its judgment 
dated 20th April, 1961: : 

6. The plaintiff has come up in 
Second Appeal and the learned coun- 
sel for the  plaintiff-appellant urged 
two points beforé me; Firstly, it” was 


ancestors as. 


_ possession of the tree and is 


A.L R. 


contended that Rule 26-A framed n- 
der the provisions of U. P. Zamindari 
Abolition and Land Reforms Act has 
been declared as ultra vires by this 
Hon’ble Court and the judgments of 
the courts below have been based 
thereon hence the judgments should 
be set aside and the case should be 
remanded back for trial afresh. Second- 
ly, it was contended that the plain- 
tiff had acquired the tree under the 
provisions of Section 81 of the U. P. 
Tenancy Act and the judgment of the 
lower appellate court was characteris- 
ed as wrong and illegal. He further 
emphasised that the lower appellate 
court misinterpreted the provisions of 
Section 81 of the U. P. Tenancy Act 
and drew wrong inference therefrom. 


7. The learned counsel for the res- 
pondents in reply urged that the two 
courts below have recorded categorical 
findings of fact that the defendants- 
respondents were the owners in pos- 
session of the disputed Mahuwa tree 
and that the claim of the plaintiff 
was rightly held as barred by time. 


8. Learned counsel for the plain- 
tiff-appellant has cited a number of 
rulings such as (1908) ILR 30 All 134, 
(1912) 9 All LJ 672, ATR 1923 All 
406 and AIR 1935 All 555 and urged 
that the plaintiff being tenant of plot ` 
No. 1050 wherein the disputed tree 
is situate, hence he is the owner in 
entitled 
to the reliefs claimed. 

§. I have examined the above-men- 
tioned cases and I do not agree with 
the contention of the learned counsel 
for the plaintiff-appellant. 

10. In (1908) ILR 30 All 134 Ganga 
Dei v. Badan it has been held as be- 
low:— i 


"The presumption of law and the 


general rule in the absence of cus- 
tom is that the property in timber 
on a tenants holding vests in the 


zamindar that the tenant has no right 
to cut and remove such timber, but 
it appears to us to be clear that in 
the absence of a custom or a con- 
tract to the contrary a zamindar has 
no right to interfere with the enjoy- 
ment by his tenant of the tree upon 
his holding as long as the relationship 
of landlord and tenent subsists.” 

11. In (1912) 9 AN LJ 672 Lach- 
man Das v. Mohan Singh it has been 
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emphasised that in the absence cf a 
custom to the contrary the property 
in timber growing on a tenants hold- 
ing vests in the zamindar and neither 
party has right to cut and rem=-ve 
the timber without the consent of ihe 
other. 

12. Another case reported in AIR 
1923 All 406 Kampta Prasad v. S-eo 
Prasad was also cited by the appel- 
lant’s counsel and he emphasised at 
the following observations in the case 
(at p. 407 of ATIR):— 

“When the land is let out to a tmn- 


ant the lease confers upon the tm- 
ant the right to occupy the lard 


which is let out and also to enjoy ~he 
fruits of the trees growing thereon 
and in the absence of any contract or 
custom to the contrary it is the right 
of the tenant to enjoy the occupation 
of the land and also to enjoy the 
fruits of the trees.” p 


13. Similariy in AIR 1935 All £55 
Ram Charan v. Gajadhar the follow- 
ing observation has been made at 
p. 556 of AIR):— i 


“The Zamindar is the owner of the 
soil of a parti land and  presumakty 
the tree which is grown on that patti 
land and attached to the soil is trars- 
ferable with a transfer of. land amd 
presumably therefore the tree goes 
with the land and must be regarded 
as pertaining to the land.” 

14. According to the learaed coum- 
sel for the appellant the plaintiff is 
entitled to the disputed tree as it has 
been found by the courts below that 
the disputed tree is situate in plot Nz. 
1050 which is sirdari of the plaintif. 
The rulings mentioned above deal 
with the case between the zaminde-> 
and a tenant of the land over which 
a tree stood. 


15. In the present case the dispute 
is between a tenant of a plot anda 
person whose predecessor-in-interes; 
planted a tree over the disputed lani 
which was let out to the plaintiff after 
plantation of the tree by the ancestor 
of the defendants. 

16. It is a well known principl= 
that a transferor cannot transfer = 
better right to a transferee than he iz 
possessed of. The defendants’ ancestoz 
had a right to enjoy the usufruct oł 
the tree standing on the parti land 
which was not let out when the de- 
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fendant? ancestor ‘planted tree over 
it. Since the defendants’ ancestor 
was enjoying the fruits of the 
tree, he could not be divested of his 
right to enjoy the fruits of the stand- 
ing tree by the act of the zamindar 
in letting out the land to the ances- 
tor of the plaintiff. So Icng as the 
tree stood on the disputed land, the 
ancestor of the defendants nad a right 
to enjoy the usufruct even though 
the zamindar might be the owner of 
the timber. 

17. Thus I am of the view that 
the defendants’ ancestor’s right to en- 
joy the usufruct of the standing tree 
continues though the plaintiff or his 
predecessor-in-interest might acquire 
Tenancy right in the land over which 
she disputed tree is situate. 


18. I have not been pointed out 
any case law wherein it has been laid 
down that a person, who acquires ten- 
ancy rights in a disputed land, di- 
vests the right of the planter to enjoy 
he usufruct of the tree planted by 
aim. If the zamindar of a piece of 
zand did not take action against the 
planter of a tree within reasonable 
time, the planter of the tree enjoys 
the right to appropriate the usufruct 
cf the standing tree and the zamindar 
gets the right- in timber only. When 
the zamindar cannot interfere with 
the enjoyment of the planters right 
in a tree much less a tenant inducted 
ky him can interfere with the right of 
tie planter. 

19. The learned counsel for the ap- 
yellant while urging- his first point 
brought to my notice a ruling report- 
ei in 1966 R. D. 367 Aman Singh v. 
Sheo Dhari. The aforesaid ruling laid 
down that Rule 26-A of the U. P. 
Zamindari Abolition and Land Reforms 
Act which defeated the rights of the 
ovners of the trees and vested of the 
trees in the tenure-holder was obvi- 
ously ultra vires and the Hon’ble 
Judges, who decided the reported case, 
were of the opinion that Rule 26-A 
cculd not affect the rights of the 
owners of the trees at the date of 
vesting. 

20. In view of the aforesaid ruling 
it cannot be said that the plaintif © 
gets any right in the disputed tree 
situated on the sirdari plot. of the 
plaintiff numbered as 1050. I think 
that .the aforesaid ruling also does 
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not decide the point involved in the 
present case directly. However, the 
finding of facts recorded by the courts 
below to the effect that the defendants’ 
ancestor had planted the tree prior 
to the year 1290 (19207) and since then 
the defendants and their predecessors- 
in-interest continued enjoying the usu- 
fruct of the tree, it is difficult for me 
to accept the contention of the learn- 
ed counsel for the  plainti2f-appellant 
to the effect» that the courts below 
had decided the case mostly relying 
upon Rule 26-A of the U. P. Z. A. 
and L. R. Act and the aforesaid rule 
was declared ultra vires. According: to 
the reported ruling of this Hon’ble 
Court hence the case should be sent 
back. I think that the courts below 
have recorded an independent finding 
on the question of possession, hence 
the question of remanding the case 
does not arise in the circumstances of 
the present appeal: 


21. So far as the contention of the 
learned counsel for the plaintiff-appel- 
lant with regard to acquiring right 
by the plaintiff under Section 81 of 
U. P. Tenancy Act is . concerned, I 
have examined the plaint ana I do 
not find that specific allegations attract- 
ing the essential ingredients of S. 81 
of the U. P. Tenancy Act have heen 
alleged in the plaint. However, even 


if the appellant is given the benefit of- 


the U. P. Tenancy Act he cannot get 
the relief claimed in the suit giving 
rise to the present appeal. 

22. The learned counsel for the res- 
pondents placed- reliance upon AIR 
1948 All 191 Angan Chaubey v. Ke- 
dar Nath and contended that since the 
dispute in the present case is not he- 
tween the tenants and the landlord, 
hence the plaintiff-appellant cannot 


get the benefit of Section 81 of the 


U. P. Tenancy Act. Section 81 of the 
U. P. Tenancy Act reads thus:— 

“(1) Notwithstanding anything in this 
Act- or any custom or contract to the 
contrary, scattered trees situated on 
the holding of a tenant other than a 
sub-tenant or tenant of sir. otherwise 
than on the boundary thereof, and 
existing at the commencement of this 
Act, shall vest in such tenant, provid- 
ed that, such tenant has Seen continu- 
ously in possession of such holding 
from the beginning of the agricultural 
year 1335 Fasli. 


A.L R. 


(2) If any question arises between a 
landholder and a tenant ‘regarding the 
ownership of trees, it shall, on the ap- 
plication of either party, be decided 
by the Assistant Collector incharge of 
the sub-division.” 

23. The lower appellate 
observed:— 


“Section 81 governs only rights of 
the tenant and zamindar inter se, and 
it does not lay down that if a tree 
had been planted by a third person 
and that person has also been in pos- 
session over that tree then tao, simply 
on account of provisions of S. 81 of 
the U. P. Tenancy Act 1939 the ten~ 
ant in whose holding the tree was 
Standing would automatically become 
its owner:” 

24. A bare reading of S. 81 (1) of 
the U. P. Tenancy Act does throw 
doubt as to whether the aforesaid sec- 
tion deals only with the case between ` 
a tenant and landlord, but in the cir- 
cumstances of the present case it is 
net necessary for me to express final 
opinion on the point as even if I as- 
sume that the plaintiff-appellant be- 
came entitled to the tree by virtue of 
Section 81 (1) of the U. P. Tenancy 
Act, he did not enjoy that right and 
the defendants-respondents and their 
predecessors-in-interest continued in 
Possession all through, thus the right, 
if any, acquired by the plaintiff be- 
came extinguished long before the date 
of vesting when Act I of 1951 was en- 
forced in this State. The right of the 
plaintiff to get possession ever the 
area from the defendants became ex- 
tinguished as ha did not take any 
steps against the defendanis-respon- 
dent within time for getting posses- 
sion over the same. In my view the 
plaintiff was out of possession for 
more than several 12 years over the 
disputed tree on the date of the suit 
so he is not entitled to the reliefs 
claimed in the plaint. 


court has 


25. For the reasons 
find no merits in this appeal and I 
confirm the judgments and decrees 
passed by the courts below and dis- 
miss the appeal with costs. 


given above, I 


Appeal dismissed. ° 
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Sri Ram Autar, Petitioner v. Kr. 
Satyabir, Respondent. 
Election Petn. No. 18. of 1977, 


D/- 
2-2-1978. . 
(A) Representation of People Con- 
duct of Election Rules (1961), Rule 10 
(5) — Power of Election Commission 
to order for change of symbol after 
its allotment by Returning Officer — 
Election Symbol (Reservation and Al- 
lotment) Order (1968) Paragraph 18 — 
Special or general order of Election 
_ Commission. 


Sub-rule (5) of Rule 10 gives a 
power to the Commission to revise the 
allotment of a symbol by the Retnarn- 
ing Officers in so far as the said al- 
lotment is imconsistent with the direc- 
tions issued by the Commission. Sub- 
rule (5) of Rule 10 itself provides for 
an exception. The provision does not 
stop after the word ‘final’ but speci- 
fically provides that it would not he 
final where it is inconsistent with eny 


general or special directive of the Elec-. 
It is apparent that, 


tion Commission. 


if there is a directive by the Election 
Commission and if that directive is 
contrary to the decision of the Re- 


turning officer, the directive of the 
Election Commission would prevail. 


(Para 14) 


Rule 10 of the Conduct of Election 
Rules gives power to the Election 
Commission to issue special or gereral 
order. The exercise of such pcwer 
would squarely come under Cl. (ba of 
para. 18. The commission is empower- 
ed to issue instructions and drec- 
tions for the removal of any difficulty 
which may arise in relation to the 
implementation of any such prov-sion 
which means the provisions of the 
order. Paragraph 18 uses the word 
‘instructions’ or ‘directions’. The Elec- 
tion Commission can, therefore, ery 
well issue either an instruction or 
direction accordingly to the Returning 
Officer either directly or through the 
Chief Electoral Officer. The Election 
Commission therefore has power to 
issue instructions or directions even in 
the matter of alteration of allotment 
of symbols. And the instructions ssu- 
ed by it cannot be said to be contrary 
to the law and do not violate any pro- 
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visions of the Act, Rule or the orders. 
(Paras 17, 18, 22) 
(B) Representation of the People Act 
(1951), S. 100 (1) (d) (iv) — Question 
whether result of election of the re- 
turned ‘candidate has been materially 
affected by non-compliance with pro- 
visions of Act — Burden is on the 
petitioner to prove. 


The burden is upon the election peti- 
tioner to show affirmatively that the 
result of the election has been mate- 
rially affected. The petitioner has to 
demonstrate either positively or even 
reasonably that the poll would have 


gone against the returned candidate. 


(Para 25) 

Anno: AIR Manual (3rd Edn.), Re- 

presentation of the People Act (1951), 
Section 100, N. 5. 


Cases Referred: Chronological Paras 
AIR 1976 SC 2573 13 
AIR 1972 SC 187 14, 17, 19, 20 
AIR 1970 SC 314 13 
AIR 1969 SC 663 25 
AIR 1955 SC 233 13 
AIR 1954 SC 513 i 25 

R. Dwivedi and V. Bahuguna, for 
Petitioner; Girdhar Malaviya, Ashok 


Mohaley, V. K. S. Chaudhary, Ramesh 
Singh and Yatendra Singh, for Res- 
pondent. 

ORDER:— This election petition has 
been filed by an elector Sri Ram Au- 
tar. He seeks to challenge the election 
of the returned Candidate Kunwar 
Satyabir from 22 Bijnor Assembly 
Constituency held in June 1977. The 
election has been challenged on the 
ground that the result of the election 
in so far as it concerns the returned 
candidate has been materially affecied 
by a non-compliance with the provi- 
sions of the Representation of the Peo- 


. ple Act, 1951, the Conduct of Election 


Rules and: the Provisions of the Elec- 
tion Symbols (Reservation and Allot- 
ment) Order, 1968. In other words, he 
seeks the election of the respondent. to 
be declared void under S. 100 (1) (d) 
(iv) of the Representation of the 
People Act, 1951 (hereinafter referred 
to as the Act). 

2. The petitioner’s case very brief- 
ly stated is as follows: 

That the Respondent who had filed 
his nomination seeking the symbol of 
the Janta Party, had not been able to 
file a notice in writing signed by the 
President of the Janta Party by 3 p,m, 
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on the 21st May, 1977 which was the 
last date for the withdrawal of the 
candidatures and he was allotted the 
symbol of a horse and a rider. Sri 
Kranti Kumar who had also filed his 
nomination as .a candidate for the 


Janta Party had been able to do so 
and was allotted the official symbol of 
the Janta Party by the returning of- 
ficer after the time for the withdra- 
wal was over. The returning officer 
having allotted the symbols to the 
contesting candidates could not alter 
the same thereafter. Subsequen‘ly, 
however, the symbol of Kunwar Sat- 
yabir was interchanged with that of 
Shri Kranti Kumar. The respondent 
was allotted the official symbol of the 
Janta Party namely “Haldhar within 
wheel.” This could not be done. This 
act was in breach of the provisions 
of Section 38 and Rules 5 and 10 of 
the Conduct of Election Rules, 1961 
read with Paragraphs 8 and 13 (b) of 
the Election Symbols (Reservation and 
Allotment) Order, 1968. The result of 
the election had been materially af- 
fected inasmuch as if this had not 
been done Kranti Kumar would have 
contested as the official candidate of 
the Janta Party. He would have lost 
the election as his public image was 
not good. The Congress candidate 
would have won the election. Kunwar 
Satyabir would not have won the elec- 
tion as an independent candidate. 
Since Kunwar Satyabir had not filed 
the authorisation by the President of 
the Janta Party by 3 P. M. on 2lst 
May, 1977 the returning officer could 
not recognise Kunwar Satyabir as the 
candidate set up by the Janta Party 


and the provisions of Paragraph 18 of 


the Election Symbols (Reservation and 
Allotment) Order, 1968 does not em- 
power the Election Commission to per- 
mit a political party to change its 
symbol after the last date of withdra- 
wal of the candidatures. Under Para- 
graph 13 (b) of the Election Symbols 
(Reservation and Allotment) Order, 
1968 Kunwar Satvabir could not have 
been recognised es the official candi- 
date of the Jante Party. Further the 
Election Commission of India had no 
power to issue any direction or in- 
structions to the Chief Electoral Offi- 
cer after the last date of withdrawal 
was over and the returning officer had 
no jurisdiction or power to modify or 
alter the list of contesting candidates 
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after 3 P.M. on 21st May, 1977. On 
these grounds the petitioner’ sought a 
declaration that the election of the re- 
turned candidate Kunwar Satyabir had 
been materially affected and it be de- 
clared void. 

3. The case of the respondent Kun- 
war Satyabir was that he was the of- 
ficial candidate of the Janta Party 
from the very beginning .being the 
convener of the Party in the district. 
Since the authorisation by the presi- 
dent of the Party could not reach the 
returning officer by 3 P. M. on the 
last date of withdrawal, the return- 
ing officer had allotted the symbol to 
Shri Kranti Kumar. The correct posi- 


tion had been disclosed to the Elec- 
tion Commission of India within time 
and had been communicated to the 
Chief Electoral Officer Lucknow and 


the returning officer of the consti- 
tuency. The returning officer accord- 
ingly corrected the position. Shri 
Kranti Kumar was not the official 
candidate of the Janta Party from this 
constituency. He had also issued a 
statement to that effect and in favour 
of the respondent after the last date 
of withdrawal. The allotment of the 
symbol “a horse and a rider” was in- 
consistent with the directions of Eie- 
ction Commission. The Election Com- 
mission had jurisdiction to revise the 
symbol. He denied that the result 


of the election had been materially 
affected in this process. He had won 
by an overwhelming majority. He 


denied that there was any breach of 
eny provision of law as claimed by the 


petitioner. He prayed for the dis- 
missal of the election petition with 
special costs. 

4, The following 3 Issues were 
framed :— i 


1. Whether the result of the elec- 


‘tion of the Respondent has been mate- 


rially affected by the non-compliance 
with the provisions of Sec. 38 of the 
Representation of the People Act and 
Rule 10 of the Conduct of Election 
Rules and also the provisions of Para- 
graphs 8 and 13 (b) of the Election 
Symbols (Reservation and Allotment) 
Order, 1968? 

2. Whether the Election Commission 
had power to modify or alter the sym- 


bol that had been allotted by the 
returning officer to the contesting 
candidates after the period of with- 


drawal had expired? 


-tion and preferred the 


, candidate 


Gh ot 
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3. Whether “the change of the sym- 


‘bol renders the election of the respon- 


dent void under the -provisions of 
Sec. 100 (1) (d) (iv) of the Representa- 
tion of the People Act? 

Issues Nos. 1 and 2. 

5. There is no dispute between the 
parties that the questions involved in 
this election petition are principally 
questions of law. The questions are 
whether the symbols once allotted by 
the returning officer could be changed 


Subsequently and whether the Election 
Commission had any power to issue any 


direction to the returning officer after 
the last date of the withdrawal of the 
candidates. .Before I take up these 
questions it would be necessary to set 
down the relevant facts which are not 
disputed. 

6. In regard to the election to the 
U. P. Legislative Assembly from 22 
Bijnor Constituency the nomination 
papers could be filed up to 3 P.M on 
the 18th May, 1977. The date of scru- 
tiny was fixed for the 19th May, 1977 
and the 21st May, 1977 was fixed as 
the last date of withdrawal of cendi- 
‘datures. The date of poll was fixed 
for the 14th June, 1977 between 7.30 
A.M. to 4.30 P. M. -> 

7. Twenty candidates filed their 
nomination papers by the: 18th May, 
1977. The names of these candicates 
were put up on the notice board by 
the returnirg officer. On the 21s: of 
May, 1977 nine of the 20 candicates 
withdrew from the contest. Shri Kranti 
Kumar who had also filed his nomina- 
symbol of 
“Haldhar within wheel” was allctied 
that symbol by the returning officer, 
An authorisation by the presiden: of 
the Janta Farty Shri Chandra Sheshar 


had been filed with the returning of- 


ficer showing the name of Shri Kranti 
Kumar as the candidate of.the party. 
Kunwar Satyabir who’ had also asked 
for the same symbol in his nominztion 
paper was, however, allotted the sym- 
bol of “a horse and a rider”. The 
Central Election Officer, Lucknow 
sent a letter dated 22nd May, 1977 to 
the Distric: Magistrate, 
mating that under the direction of the 
Election Commission of India Kurwar 
Satyabir should be given the symbol 
ot “Haldhar within wheel” and Shri 
Krani Kumar the other contesting 


Bijnor <nti-. 


should be given. the symbol 


ea 
naa 
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of the horse and the rider. This letter 
was received by the Election officer of 
the District Bijnor on. 24th May,. 1977. 
Subsequently, the returning officer 
interchanged the symbol of respondent 
Satyabir with that of Kranti Kumar, 
The result of the. election was an- 
nounced on the 15th June. 1977. Kun- 
war Satyabir received 39,936 votes 
whereas Shri Kesho Saran Sharma his 
nearest rival secured 19,361 votes. 
He was the Congress Candidate. Shri 
Kranti Kumar secured 2372 votes. The 
total nuniber of votes secured by the 
remaining 8 candidates was 4720 votes. 
Kunwar Satyabir was declared elected 
to the U. P. Legislative Assembly from 
22 Bijnor Constituency. 

8. The provisions under which the 
election of Kunwar Satyabir has been- 
challenged .is Section 100. (1) (d) (iv) 
of the Act which reads as follows: 

“S. 100. Grounds for declaring ele- 
ction to be void: — 

(1) Subject to the provisions of sub- 
sec. (2) if the High Court is of opin- 
ion— 

(d) that the result of the election, 
in so far as it concerns a returned 


candidate, has been materally affect- 
ed— 
(iv) by any non-compliance with 


the provisions of the Constitution or 
of this Act, or of any rules or orders 
made under this Act, the High Court 
Shall declare the election of the return- 
ed candidate to be void.” 

In other words, if the High Court is 
of the opinion that the result of the 
election, in so far as it concerns a re- 
turned. candidate, has been materially 
affected by any non-compliance of the 
law, the High Court shall declare. the 
election of such a candidate to be void, - 
The High Court must be satisfied 
firstly that there has been. a non-com- 
pliance with the provisions of law and 
secondly, that the result of the election, 
in so far as it concerns a returned 
candidate, has been materially affect- 
ed thereby. Therefore, the first ques- 
tion’ to be seen is whether there has 
been any non-compliance with the 
provisions of law. Sub-clause (iv) re- 
fers to the “non-compliance with. the 
provisions of the Constitution or of this 
Act or of any rules or orders. made 
thereunder”, It is nobody’s case that 
there has been a non-compliance with 
any provisions of- the Constitution, The 


© _ poll becomes necessary, the 
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_ Specific allegation is that there has ences for the same symbols, | decide 
_been a non-compliance with the pro- by lot to which of such candidate the 
` visions of Sec. 38 of the Act, Rule 10 symbol will be allotted. 


of the Conduct of Election Rules and 
Paragraph 8 and 13 (b) of the Elec- 
tion Symbol (Reservation and Allot- 
ment) Order, 1968. If will, therefore, 
be proper to refer to these provisions, 
_ Section 38 of the Act reads as follows: 

-“S. 38. Publication of list of contest- 
-ing candidates :— 

(1) immediately after the expiry of 
- the period within which candidatures 
may be withdrawn under sub-sec- 
tion (1) of Section 37, the Returning 
Officer shall prepare and publish in 
such form and manner as may be pre- 
scribed, a list of contesting candidates, 
that is to say, candidates who were in- 
‘cluded in the list of validly nominated 
candidates and who have not withdrawn 
their candidature within the said period, 

(2) The said list shall contain the 
names in alphabetical order and the 
addresses of the contesting candidates 
as given in the nomination papers to- 
.. gether with such other particulars as 
may be prescribed. 
Rule 10 of the Conduct of Election 
_ Rules reads as follows: 


"R. 10. Preparation of List of con- 
testing candidates:— 

(1) The list of contesting candidates 
referred to in sub-section (1) of Sec- 
tion 38 shall be. in Form 7-A or Form 
7-B as may be appropriate and shall 
contain the particulars set out therein 


and shall be prepared in such langu- ~ 


age or languages as the Election Com- 
mission may direct. 

(3) If the list is prepared 
languages than one, the names of the 
candidates therein shall be arranged 
alphabetically according to the script 
of such one of those languages as the 
Election Commission may direct. 

(4) At an election in a parliamentary 
or Assembly constituency, where a 
Returning 
officer shall consider .the choice of 
Symbol expressed by- the contesting 
‘candidates in their nomination. papers 
and shall, subject to any general or 


in more 


special direction issued’ in this behalf | 


by the Election Commission :— 

(a) allot a different symbol to each 
contesing candidate in conformity, as 
- far as practicable with his choice; and 
_ (b) if more contesting | candidates 
than one have indicated their prefer- 


(5) The allotment by the returning 
officer of any symbol to a candidate 
Shall be final except where it is in- 
consistent with any directions issued 
by the . Election Commission in . this 
behalf in which case the Election Com-- 
mission may revise the allotment im 
such manner as it thinks. fit. 

(6) Every candidate or his election 
agent shall forthwith be informed of. 
the symbol allotted to the candidate 
and he supplied with a specimen 
thereof by the returning officer.” . 
Paragraphs 8 and 13 (b) of the Election 
Symbols (Reservation and Allotment) 
Order, 1968 (hereinaiter referred . to*as 
the Order), read as follows: 

“Paragraph 8: Choice of symbols by 
candidates of National and State par- 
ties and allotment thereof:— 

(1) A candidate set up by a National 
party at any election in any constitu- 


ency in India shall choose; and shall 
be allotted, the symbol reserved for 
that party and no other symbol, _ 

(2) A candidate set up by a State 


party at an election in any constitu- 
ency in a State in which such party is 
a State party, shall choose and shall 
be allotted the symbol reserved for 
that party in that State and no other 
symbol, 

(3) A reserved symbol. shall not be 
chosen by, or allotted to any candi- 


.date in any constituency other than a 


a candidate set up by a National. party 
for whom such symbol has been re- 
served or a candidate set up bya State 
party for whom such symbol has 
been reserved in the State in which 
it is a State party even if no candi- 
date has been set up by such National 
or State Party in that constituency.” 

“Para. 13: When a candidate shall 
be deemed to be set up by a Political 
Party for the purposes of this order a 
candidate shall be deemed to be set up 
by a political party if, and only, if:— 

(a) the candidate has made a de- 
claration to that effect in his nomina- 
tion paper; 

(b) a notice in writing to that effect 
has, not later than 3 P.M. on the last 
day of withdrawal of.. candidatures, 
been delivered to the reruming officer 
of the constituency; 

(c) the said notice is sigried -by the 
president, the secretary or any other . 


5, 


1978 Sri Ram Autar v. Satyabir 


office-bearer of the -party and ~he 
president, secretary or such other bf- 
fice-bearer is authorised by the pazty 


to send such notice and the name 
and specimen signature of the pre- 
sident, the secretary of such other 


office-bearer are communicated in d- 
vance to the Returning officer of zhe 
constituency and to the Chief Elecio- 
ral officer of the State.” 

9. Since both the parties have’ re- 
ferred to the provisions of Paragraph 
18 of the above Order it will be rele- 
vant to quote the same also. = 
- “18. Power of Commission to issue 
instructions end directions The ‘ccmn- 


mission may issue instructions nd 
directions— 
(a) for the clarification of any of 


the provisions. of this order; 

(b) for the removal of any difficulty 
which may arise in relation to the m- 
plementation of any such provisicns; 
and 


(c) in relation to any matter with 
respect to the reservation and alst- 
ment of symbols and recognition of 
‘political parties, for which this order 
makes no provision or makes insuffci- 
ent provision and provision is in zhe 
opinion of the commission necessary 
for the smooth and orderly conduct of 
elections.” 


10. The contention of the learned 
counsel for the petitioner is that in 
view of the mandatory provisions of 
Section 38 of the Act, Rule 10 of che 
Conduct of Election Rules and Para- 
graphs 8 & 18 of the Order any Sym- 
bol once allotted by the returning vof- 
ficer to a candidate cannot be changed 
subsequently. It was further contend- 
ed that there is no power even in che 


election. commission to order for the 
change of the allotment of syn ol 
even under the _provisions of Para- 


graph 18 of the Order. It was urged 
that by ordering a change of the sym- 
bol of the returned candidate’ after 
the last date of withdrawal there has 
been a breach of the provisions of 
Sec. 38, Rule 10 of the Conduct of 
Election Rules and Paragraphs 8 and 
13 of the Order. 


11. Reference was made by the 
learned counsel to the specification of 


‘time and date in Sec. 33 in regarč to 
- the presentation of the nomination pa- 


per’ before: the returning officer. He 
also referred to the limited power of 
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adjournment in the matter of scrutiny 
to be found in Sec. 36 (5) of the Act. 
He also referred to the specific men- 
tion of time in regard to the with- 
drawal of candidature. A reference 
was also made to the mandatory na- 
ture of the direction in Sec. 38 of the 
Act for the publication of the list of 
contesting candidates immediately after 
the expiry of the period of withdraw- 
al. From all these provisions it was 
contended that the Act sets down very 
specifically not only the dates but the 
timings of doing of certain acts. Any- 
thing done beyond the specified period 
is of no significance. If a nomination 
paper is filed after 3 P.M. on the last 
date fixed for the receipt of nomina- 
tion papers that is not te be accepted. 
Similarly, a candidate can only with- 
draw upto 3 P.M. on the last date fix- 
ed for the withdrawal of the candida- 
ture. If he is late in withdrawing 
his candidature even by a minute 
after 3 P.M. his withdrawal cannot be 
permitted for there is no power in 
the returning officer to permit him to 
do so. It is true that the Act lays 
down specific timings for doing of cer- 
tain acts like filing of nominations and 
withdrawals. ; . 

12. The returning officer is to al- 
lot the symbols to -the contesting can- 
didates immediately after the time fix- 
ed for the withdrawal of the candida- 


ture expires.“ Basically a candidate 
can only be allotted the symbol of 
his choice but if he is the candidate 


of a National or State political party 
then he can be allotted no other sym- 
bol than the one which is reserved for 
that party. In the present case I need 
not go into the question of -the al- 
lotment of symbols -for independent 
candidates, for I am not really con- 
cerned with it. The allotment in the 
present case is of the reserved symbol 
reserved for a` political party. Rule 
10 (4) of the Conduct of Election, Rules 
1961 provides that the returning of- 
ficer shall consider the choice of sym- 
bols expressed by the contesting can- 
didates in their nomination paper . and 
shall, subject to any general or spe- 
cial direction issued in this behalf by 
the Election Commission, allot a dif- 
ferent symbol to each contesting can- 
didate. It, therefore, refers to the 
power of the Election Commission to 
issue general or special directions ‘in 
this behalf. Some directions are can- 
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tained in the order. In Paragraph 8 
of the order a direction has been given 
for the allotment of the symbol re- 
served for a Nazional party to a can- 
didate set up by the National party 
and he cannot te allotted any other 
symbol. In paragraph 13 a direction 
has been issued that a candidate shall 
be deemed to be set up by a political 
‘party if the candidate has made a de- 
claration to that effect in his nomina- 
tion paper and kas filed a notice in 
writing to that effect by 3 P.M. on the 
last date of withdrawals with the re- 
turning officer of the constituency and 
further that the said notice is signed 
by the president or the secretary or 
any: other office-bearer of the party 
and the party has authorised such an 
office-bearer to co so and this has 
been communicated in advance to the 
returning officer of the constituency 
and the chief electoral officer of the 
State. Thus in the case of a political 
party the reserved symbol meant for 
that political pariy can only be al- 
lotted to a candidate who has indicat- 
ed in his nominetion paper that he is 
a candidate of that party and has 
given a notice to that effect to the re- 
turning officer duly signed ky the of- 
ficial of the party who is empowered 
to do so. In the present case there is 
no dispute that Shri Chandra Shekhar, 
the president of the Janta Party, was 
authorised by the party to give the 
notice and it was his authenticated 
signature which had been sent to the 
returning officer and the Chief Electo- 
ral Officer of the State. Consequently, 
a candidate claiming to be the candi- 
date of the Janta Party could only be 
allotted the symbol of that party by 
the returning officer provider he had 
filed before the last date of withdraw- 
al with the returning officer the no- 
tice signed by the president of the 
‘party. as envisaged in Paragraph 13 (c) 
of the Order. It is not disputed that 
no such notice on behalf of the res- 
pondent had beer filed before the re- 
turning officer by 3 P.M. on 2ist May, 
1977 which was the last date of with- 
drawal of the candidatures. Further, 
it is undisputed that such a notice 
signed by the president of the Janta 
party had been filed before the Re- 
turning officer, before 3 P.M. on the 
2ist May, 1977. indicating that Kranti 
‘Kumar was ‘the candidate of the Janta 


Party. It was, therefore, rightly urged 


A.I R. 


that the Returning Officer had acted 
in accordance with law in allotting the 
reserved symbol of “Haldhar within 
Wheel” to Shri Kranti Kumar. How- 
ever, the said allotment would be not 


in accordance with law if the Elec- 
tion Commission issued any direction 
or instruction to the contrary. That 


direction or instruction could be gene- 
ral or special, as contemplated under 
Rule 10 (4) of the Rules. In that event 
the allotment of symbol had to be 
amended or changed. 


13. The question therefore is whe- 
ther the election commission had any 
power to order for the change of the 
symbol after it had been allotted by 
the Returning Officer. Learned coun- 
sel for the petitioner contended that 
in sub-rule (5) of Rule 10 of the Con- 
duct of Election Rules, 1961, the 
words used are “the allotment by the 
Returning Officer of any symbol to a 
candidate shall be final, a.. .........c..e.- 
adteasetied ” He argued that this allot- 
ment of symbol could not be altered 
or changed except as provided under 
the law. He urged that the very sub- 
rule (5) indicated the case where it 
would not be final. If it is inconsis- 
tent with any direction issued by the 
Election Commission, it would not be 
final. It postulated, according to the 
learned counsel, a direction issued prior 
to 3 P. M. on the last date of with- 
drawal. A direction issued -subse- 
quent to the expiry of period of time 
for the withdrawal of the candidature 
is not visualised. In other words, his 
contention was that an order allotting 
a symbol to a candidate could only 
be set aside if it was inconsistent 
with any existing direction issued by 
the Election Commission, otherwise it 
would be final. The finality would be 
reached, according to him, at the mo- 
ment when the allotment was made. 
Learned counsel was not able to cite 
any direct authority in support of his 
contention, but cited certain decision 
to emphasise the point of finality. In 
the case of Baidyanath v. Sita Ram 
(AIR 1970 SC 314), it was beld that 
the power to correct entries in the 
Electoral Roll or to include new names 
could not be exercised after the last 
date for making nomination and be- 
fore the completion of election. The 
electoral Roll in Sec. 62 (1) of the 
Act meant the electoral roll that was 
in force on the last date for making 


‘sons entered as 


‘a constituency, as they 


‘for an election in that 


` on the electoral roll 
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nomination for the election. - It was 
further held that the names of er- 
electors after tnat 
date was noz permissible for the par- 
poses of election. Referring to Sectton 
27 (2) of the Act, their Lordships <b- 
served (at p. 317): 


“A fair reading of the various clauses 
in; Section 27 (2) will make it clear 
that the entries in an electoral roll of 
stood on he 
last date for making the nominatimns 
constituerxy, 
should be considered as final for zhe 
purpose of that election. Learwed 
counsel contended that where there 
was a finality attached to an act. it 
could not be subsequently altered. In 
Ramji Prasac Singh v. Ram Bilas Jha, 
(AIR 1976 SC 2573), their Lordst=ps 
were considering an appeal u/S. 115A 
of the Act. One of the questions was 
whether forty new members entezed 
after the [ast 
date of making nominations could vate 
in the election. After considering zhe 
provisions of Sec. 23 (3) and Section 
62 (1) of the Act, their Lordships held 
(at p. 2580): 

“If the name of a person is ente-ed 
in the electoral roll in violation of she 
mandate coniained in this section, he 
can have no right to vote by reas-=ns 
merely -of the entitlement conferred by 
Section 62. (1) of the Act of 1951.” 
Their Lordships further observed: 

“If, as here, the electoral roll. is 
amended after the time-limit set down 
in Section 23 (3) of the Act of 1£50, 
the amendment would be without juns- 
diction conferring no right to vote on 
the persons whose names are thus in- 
cluded in the roll. As , held by this 
Court in Baidyanath v. Sitaram, (1970) 
1 SCR 839: AIR 1970 SC 314 the peo- 
vision contained in Section 23 (3) is 
mandatory not merely because of zhe 
language employed in that sub-secton 
but more so in view of the purpzse 


behind the particular provision. The 
sub-section does not deal with «any 
mode or procedure in the matter of 


registering voters. It interdicts <he 


concerned officer from interferag 
with the electoral process under <he 
` prescribed circumstances. Therefcre, 


when there is a breach of S. 23 3), 
the question is not of an _  irregidar 
exercise of power but of the lack of 
power itself,” 
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celebrated case of allotment of 
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Learned counsel laid emphasis on the 
above observations and urged that 
similarly in the present case,,it was 
not a case of irregular exercise of 
power but a case of lack of power. 
Reference was made to a decision of 
the Supreme Court in the case of Hari 
Vishnu v. Ahmad Ishaq (AIR 1955 SC 
233). In that case, it was found that 
some of the ballot papers had. a dif- 
ferent: distinguishing mark than the 
one prescribed. The Election . Com- 
mission passed an order subsequent to 
the actual polling, but before the votes 
were counted that the ballot papers 
bearing brown bar would also bea 
valid ‘ballot paper. Their Lordships 
held: “If a distinguishing mark had 
been prescribed under Rule 28, the 
ballot paper to be delivered must bear 
that mark. Therefore, if any change 
or alteration of the original distin- 
guishing mark is made, it’ must be 
made before the commencement of the 
poll, and the ballot paper should con- 
tain the new distinguishing mark: The 
approval by the Election Commission 
subsequent to the polling therefore 
cannot render valid the 301 ballot pa- 
pers which did not bear the distin- 
guishing mark prescribed for the elec- 
tion and they were liable to be reject- 
ed under Rule 47 (1j (c).” Learned 
counsel emphasised on the above ob- 
servations to urge that if a general 
or special order had to be issued, it 
had to be done prior to 3 P. M. on 
the date fixed as the last date for 
withdrawal of candidature. If this was 
not done, it could not subsequently be 
done by any directive issued by the 
Election Commission. 


14. As regard the question of fna- 
lity, I am unable to agree with the 
contention of the learned counsel for 
the petitioner. Sub-rule (5) of R. 10 


itself provides. for an exception. The 
provision does not stop after. the 
word ‘final’ but specifically provides] 


. that it would not be so where it is in- 


consistent with any general or special 
directive of the Election Commission. 
It is apparent that if there is a direc- 
tive by the Election Commission and 
if that directive is contrary to the de- 
cision of the Returning Officer the dire- 
tive of the Election Commission would 
prevail. I would in this context refer 
to a passage from the decision of the 


sym- 
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‘bol, Sadiq Ali v. The Election ` Com- 
-© mission of India (AIR 1972 SC 187). 
. In paragraph 37 their Lordships ob- 
served: i l 


“It would follow from what 
been discussed earlier in this 
ment that the Symbols Order makes 
detailed provisions for the reservation, 
choice and allotment of symbols and 
the recognition of political parties in 
connection therewith. That the Com- 
mission should specify symbols for 
. elections in parliamentary and assem- 
ly constituencies `has also heen made 
obligatory by Rule 5 of the Conduct 
of Election Rules. Sub-rule (4) of the 
Rule 10 gives a power to the com- 
mission to issue general or special 
directions to the Returning officers in 
respect of the allotment of symbols. 
The allotment ci symbols by the Re- 
turning officers has to be in accord- 
ance with those directions. Sub-rule 
(5) of Rule 10 gives. a power to the 
commission to revise the allotment of 
a symbol by the Returning Officers in 
so far as the said allotment is in- 
consistent with the directions issued 
-jby the Commission. It would there- 
fore, follow that Commission has been 
clothed with plenary power by the 
above mentioned Rules in the matter 


o2 allotment of symbols. The validity 
chal- 


of the said rules has not been 
lenged before us. If the commission 
is not to be disabled from exercising 
erfectively the plenary powers vested 
in it in the matter of allctment of 
symbols and for issuing directions in 
connection therewith, it is plainly es- 
sential that th2 Commission should 
have the power to settle a dispute in 
case claim for the allotment of the 


has 
judg- 











symbol of a political party is made by > 


two rival claimants. (Emphasis is 
laid on the. portion underlined by me.) 


15. The law on the point has been 
. Clearly laid down by the Supreme 
`. Court. The power of the Election Com- 
mission in the matter of allotment of 
symbol is complete. In my 
the weighty obseravtions made in the 
above case gives an absolute power 
to the Election Commission to revise 
tne allotment of a symbol made by 
the Returning oficer. Further, Elec- 
ton Commission. has power to issue 
general or special directive in the mat- 
ter of allotment of symbols not only 
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in respect of political parties or rival 
groups claiming the symbol of a poli- 


tical party, but also as between the 
individuals claiming the symbol ofa 
political party. The power is, there- 


fore, in the Election Commission to rè- 
vise the order of allotment of sym- 
bol, and it can in appropriate cases 
issue directives - for changes or altera- 
tion in the allotment of symbol. 

16. An argument was raised in the 
alternative that this alteration or 
change could only be done prior to 
the ultimate time fixed for the with- 
drawal of the candidature. The alte- 
ration of the allotment of symbol 
could be done provided it was incon- 
sistent with some order, special or’ 
general, issued by the Election Com- 
mission, and not otherwise.- It, there- 
fore, postulated the existence of a spe- 
cial or general order at the time 
when the symbol was allotted by the 
Returning officer. It was, therefore, 
necessary that the special or the gene- 


ral order should have been issued 
prior to 3 P.M. on the last date of 
withdrawal of the candidature. If the 


general or special order had not heen 
issued prior to that period of time, 
there was no power in the Election 
Commission to issue a directive after 
the aforesaid time fixed for the with- 
drawal of the candidature. Even if 
this argument were to be accepted, it 
may be stated here that no material 
has been brought on the record and ` 
nothing -has been shown that the stid 
directive was not issued by the Elec- 
tion Commission before the appointed 
time. The petitioner has failed. to show 
that the direction issued by the Elec- 
tion Commission was made subse- 
quently. All that he has brought on 
the record is a letter sent by the 
Chief Electoral Officer, Lucknow to 
the Returning Officer on the 22nd 
May, 1977. There is nothing on the 
record to show that the original order 
was. passed by the Election Commis- 
sion not on the 21st May, but on the 
22nd May, 1977. The burden to estab- 
lish this lay on the petitioner, who 
has challenged the election. The time 
taken in transmission of the direction 
would not take away the jurisdiction 
and the power of the Election Com- 


mission from revising the order of 
the allotment of symbols. ? 
17. Learned counsel for the peti- 


tioner then contended that the power 
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to issue general or special. order is 
not contained in Paragraph 18, whch 
provides’ for the clarification of eny 
provision of the order or for the re- 
moval of any difficulty in regard to 
implementation of any such provision 
and in relation to any matter with 
respect of reservation and allotment 
of symbols racognised by the politizal 
parties for which the order makes no 


provision or makes insufficient pro- 
vision or for which the provision 
is necessary in the . opinion of the 


Commission for the smooth and’ order- 
ly conduct of election. Learned coun- 
‘sel contended that the order passed 
by the Election Commission, in the 
present case, does not fall under aay 
of the three clauses of Paragraph !8. 
In other words, he contended that the 
scope and ambit of paragraph 18 is 
very limited. It is for the further- 
ance of the objects and matters pro- 
vided for under the order itself and 
does not envisage the passing of a spe- 
cial or general order in regard to al- 
teration of the allotment of symbols 
to a particuler candidate. He arguad 
that the order envisaged under para- 
graph 18 must be consistent with tae 
scheme and essential provisions of tne 
order itself and not for interfering 
with an order of the Returning of:i- 
ficer which had become final. It is 
not possible to accept this contention 
of the learned counsel for the reasons 
already indicated above. The Supreme 
Court in the case of Sadiq Ali v. The 
Election Commission of India (AIR 
1972 SC 187) (supra) made it abun- 
dantly clear that the Election Com- 
mission of India has plenary power zo 
revise the allotment of symbols. Rike- 
{0 of the Conduct of Election Rules 
gives power to the Election Commis- 
sion to issue special’ or general order. 
The exercise of such power would 
squarely come under Cl. (b) of para- 
graph 18. The commission is empowered 
to issue instructions and directions fcr 
the removal of any difficulty © which 
may arise in relation to the imple- 
mentation of any such provision which 
means the provisions of the order, 
The question in regard to the matter 
of allotment of a symbol to a candi 
date of a political party comes with- 
in the ambit of paragraph 13 of th 
order. A letter. had been issued to the 
Election Commission by Shri Ram 


Krishna Hegde, Genera: Secretary of ` 
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‘direction accordingly to the 


` groups for allotment of 
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the Janata Party “indicating that the ` 
respondent No. 1 was the candidate of 
the Janata Party from 22-Bijnor As- 
sembly Constituency. It appears that 
in pursuance of the above letter, an 
instruction or direction was issued by 
the Election. Commission. 


-18. Paragraph 18 uses the word 
‘instructions’ or ‘directions’. The Elec- 
tion Commission could, therefore, very 
well issue either an instruction or 
Returning 
officer either directly or through the 
chief electoral officer. I am, therefore, 
of the opinion that the Election Com- 
mission had power to issue instruc- 
tions or directions even in the matter 
of alteration of. allotment of symbols. 


19. Learned counsel then contended ` 
that if this power is conceded to the 
Election Commission, then it 1s open 
to the Election Commission to change 
an official candidate of any political 
party even after the time fixed for 
the withdrawal of the candidature. In 
other words, he urged that an official 
candidate of a party could be changed 
even subsequently as a result of poli- 
tical manoeuvring. I am mentioning 
this argument merely because great 
emphasis was laid on this, but I have 
no hesitation in rejecting this argu- 
ment, for there is no basis either in 
the Election Petition or in the evi- 
dence led in this case to warrant a 
contention that such change happened 
because of the political manoeuvring 
to which the Election Commission was 
a party. I would again refer to the 
case of Sadiq Ali (AIR 1972 SC 187) 
(supra) where their Lordships have 
said (at p. 201): ° Š 

“The fact that the power of resolv- 
ing a dispute between two rival 
symbol of a 
political party has been vested in such 


a high authority would raise a pre- 
sumption, though rebuttable, and pro- 
vide a guarantee, though not abso- 


lute but to a considerable extent, that 
the power would not be misused but 
would be exercised in a fair and. 
reasonable manner.” D a 
The same observation would hold good 
in the matter of issuing instructions - 
or directions by the Election Commis- 
sion. 

20. Learned counsel then contend- ` 
ed about the effect of symbols in 
election. - He relied’ on paragraph 18: 
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and the reported decision in the 
of Sadiq Ali v. The Election Com- 
mission of India (AIR 1972 SC 187) 
(supra). It was stated there that be- 
cause of the overwhelming majority 
of electorate beirg illiterate, some pic- 
torial representation on the ballot pa- 
per itself was necessary so that the 
voters might identify the candidate of 
their choice. It was further: observ- 
ed (at p. 195): 


case 


“Although the purpose which ac- 
counts for the origin of symbols was 
of a limited character, the symbol of 
each political party with the passage 
of time acquired a great value be- 
cause the bulk of the electorate asso- 
ciated the political party at the time 
of elections with its symbol]. It jis, 
therefore, no wonder that in case of a 
split in a political party, there is a 
keen contest by each rival group to 
get the symbol of that party.” 


There can be na disoute with the ori- 
ginal and the value of the symbols in 
the elections in this country. Learned 
counsel for the petitioner laid great 
emphasis on the allotment of symbol 
in this case, as the electorate were 
well acquainted with the symbol, but 
a perusal of the Election Petition and 
the evidence of the petitioner himself 
gives a different picture altogether. 
The petitioner has stated that half the 
electorate in this -Assembly constitu- 
ency were literate-and that they were 
well acquainted with the issue involv- 
ed. They knew the candidates and 
were oppressed by the excess commit- 
ted during the Emergency. Consequ- 
ently, the symbol did not assume the 
importance as it did in previous elec- 
tions. 

21. It is ‘significant to rote in this 
context that tke petitioner has no- 
where stated that Shri Kranti Kumar 
was the official candidate of the 
Janata Party. This has not been stat- 
ed either by the petitioner or any of 
his witness. Every one has accepted 
that Kr. Satyabir was the Janata 
party candidate, as a number of can- 
didates hoping to get the Janata party 
ticket had filed their nominations. It 
is also common knowledge that the 
Janata Party had not been able to 
decide upon the final list of candidates 
for the various constituencies, and the 
list- was published quite late. A be- 
lated- attempt was: made .to bring a 
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newspaper on the record to show that 
the name of Kr. Satyavir was not in- 
cluded in the list released to the press 
on the 19th May, 1977. I have given. 
reasons for the rejection of that pra- 
yer separately. I have already held 
that the Returning officer had given 
the symbol reserved for the Janata. 
Party to Kranti Kumar but then. it had 
been refused at the instance of the 
Election Commission. Great emphasis 
was laid on the use of the words “un- 
dermentioned changes” in the letter 
dated 21st May, 1977, Ex. R-4, said to 
have been written by the General 
Secretary of the Janta Party. Item No, 
6 in the letter reads as follows: 

"6. Constituency Nc. 22 Bijnor. Our 
candidate is Satyavir.” 


It was argued by the learned counsel. 
for the petitioner that this showed that 
there was a change of the candidate 
made by the General Secretary of the 
Janta Party. Even assuming they had 
made a change in their official candi- 
dates, it has to be considéred that the 
political party was entitled to change 
its official candidates well within time 
allowed by law. This letter was not 
written after the lasi date of with- 
drawal but on the last date of with- 
drawal. 


No one has produced any 
material to show as to what specific 
order was passed by the Election 


Commission on his letter. If the entry. 
in respect of item No. 6 is. contrasted: 
in respect of item No. 1, it would at 
once be obvious that there 1s a dif- 
ference. In respect of item No. I, the 
entry reads as follows: 


“L Constituency 188 Paniara our 

candidate in the constituency will be 
Smt. Kamla Sahai ard not Smt. Savita 
Sexena. 
It is obvious from the above that a 
change was proposed in place of Smt. 
Savita Saxena, but the same is not 
the position in respect of constituency 
No. 22-Bijnor. 


22. Having given the , matter the}; 
consideration it deserves I am satis- 
fied that the Election Commission had}. 
power to revise the allotment of sym- 
bol and the instructions issued. by it 
were not contrary to the law and did} 
not violate any provisions of the Act, 
Rule or the order. - ; l 

23. I now come to the second ques- 
tion viz. as to whether the-result of 
the election so far as respondent No, I 
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is concerned has been materially af- 
fected. The burden to establish this 
rests entirely on the petitioner. Learn- 
ed counsel for the petitioner argued 
that if the allotment of symbol Ład 
not been revised by the election com- 
mission, then Kr. Satyavir would not 
have got the symbol reserved for the 
Janata, Party and Shri Kranti Kumar 
would. have contested the election on 
that Symbol. Since the image of 
Shri Kranti. Kumar was not good, he 
would have lost the election, and the 
congress candidate, Kesho Saran wowld 
have succeeded. This is a speculat-ve 
argument. Speculative arguments 
have no place in an Election Petition. 
There is no question of a particuar 
candidate losing an election merely be- 
cause of his image was bad. The peti- 
tioner admitted that there was a Janata 
wave and that was the trend of po- 
pular voting in this election. It was 
evident that whichever candidate was 
adopted by the Janata Party hac a 
greater chance of getting elected. I 
can quite visualise the situation in the 
context of 1977 Election to the Par- 
liament and to the Legislative Assem- 
ly in the Uttar Pradesh that a per- 
son, who coniested the election on the 
Janta party ticket had a very good 
chance of winning the election becatse 


ef the trend of popular voting. It 
would be entirely in the realm of 
speculations to hold that (congress 


party would have succeeded here ke- 
cause the image of Shri Kranti Ku- 
mar was said to be not good. 


24. It must be remembered that 
the petitioner is: an elector only and 
not a candidate in this election. Skri 
Kesho Saran Sharm, who got the 
second largest number of votes in tkis 
election, has net filed: this election 
petition. The other person, who couid 
be aggrieved, is Shri Kranti Kumer. 
He has not filed any Election petition. 
of course, an elector can file an elez- 
tion petition, but he has to show that 
the result of the election has been 
materially affected. 

25. The Supreme Court in the case 
óf Vashishta Narain v. Deo Chandra 
(AIR 1954 SC 513), had laid down the 
law on the above point: 

“The casting of votes at an electim 
depends upon a variety of factors and 
it is not possible for any one to pred- 
eate how many or which proportion ef 
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' the votes will go to one or the 
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other 
of the candidates. While it must be 
recognised that the petitioner in such 
a case is confronted with a difficult 
situation, it is not possible to relieve 
him of the duty imposed upon him by 


Section 100 (1) (c) and hold without 
evidence that the duty has been dis- 
charged. Should the petitioner fail to 


adduce satisfactory evidence to enable 
the court -to find in his favour on this’ 
point, the inveitable result would be 
that the Tribunal would not interfere 
in his favour and would allow the 
election to stand.” 

This was a decision prior to the 
amendment of Section 100 by the 1956 
Amending Act, what was Secticn 100 
(1) (c) in the above section is now 100 . 
(1) (d) after . amendment. This case 
was followed by the Supreme Court 
in the case of Paokai v. ` Rishang 
(ATR 1969 SC 663), and Chief Justice. 
Hidayatuallah made the point clear in 
the following words (at pp. 665-656): 


“In our country, the burden is upon 
the election petitioner to show affir- 
matively that the result of the election 
has been materially affected. 


Therefore,.what we have to see is 
whether this burden has been success- 
fully discharged by the election peti- 
tioner by demonstrating to the court 
either positively or even reasonably 
that the poll would have gone against 
the returned candidate if the breach 
of the rules had not occurred and pro- 
per poll had taken place at all the 
polling stations including those at 
which it did not.” : $ 
It is clear from the above tkat the 
petitioner has to demonstrate either 
positively or even reasonabiy that the 
poll would have gone against the re- 
turned candidate. The question is whe- 
there the petitioner has been success- 
ful in discharging this burden cast 
upon him. I answer this question em- 
phatically against the petitioner. The 
evidence led by the petitioner is spe~- 
culative, conjectural and inadequate. 
There is no allegation much less any 
evidence to show that people would 
have voted for the Congress candidate 
and not for the Janata Party candi- 
date. No evidence of any voter in this 
respect was produced. The entire 
arguments were based on the reasoning 
that Shri Kranti Kumar enjoyed a bad 
image and therefore would not have- 
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collected as many votes as the res- 
pondent No. 1. Shri Kranti Kumar was 
a candidate in this election and secured 
a little over 2700 votes but that was 
a stage when he had told the people 


both orally and by publication that 
he was not contesting the election. 
26. The learned counsel for the 


petitioner contended that Kr. Satyavir 
would have lost the election if he had 
contested as an independent .candidate. 
This contention, in my opinion, is 
only academic. In view of the finding 
that there has been no breach of any 
provision of law, the question of the 
election having been materially affect- 
ed does not arise. I would have exa- 
mined the question in detail, if there 
was non-compliance of any provision 
of the law. However, I am satisfied 
from the material on the record that 
the petitioner has miserably failed to 
establish that the result of the elez- 
tion has been materially affected. 

27. I hold that there has been no 
non-compliance of provision of the Act, 
Rules or order and the result of the 
election has not been materially affect- 
ed in this case. I further hold that the 
Election Commission had power to 
alter or modify the symbol allotted by 
the Returning Officer by a special or 
general order. Consequently, I answer 
issue No. 1 in the negative and issue 
No. 2 in the affirmative. 

Issue No. 3 

28. In view of my finding under 
issues 1 and 2 this issue is also an- 
swered in the negative and against the 
petitioner. The election of the res- 
pondent cannot be declared to be void 


under Section 100 (1) (d) (iv) of the 
Act. 
Conclusion 


_ 29.° In view of my answers on Is- 
sues, 1, 2 and 3, the Election Petition 
must fail. The respondent has prayed 
for special costs but I do not think 
this to be a fit case to award special 
costs. He will be entitled to his costs, 
ORDER 

30. In the result, therefore, the 
Election Petition fails and is dismissed 
with costs. The amount of the cecsts 
shall be paid out of the amount kept 
-in deposit as security for costs in this 
‘court, : 5 . 
Petition dismissed, 
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JUDGMENT:— ‘This: second appeal 
arises out of a suit filed by the plam- 
tiff respondent Ramji Seth for specizic 
performance of the contract of sate 
entered into on 2-12-1964 in respect f 
house No. K 46/167 situate in mohalla 
Hartinath, district Varanasi. 


2. On 2-12-1964 Lalji executed a r2- 
gistered deed in favour of the plaint-ff 
respondent Ramji Seth agreeing to sell 
the property in dispute. By this deed 
the property agreed to be sold was 
also mortgaged in favour of Ranji 
Seth for a sum of Rs. 1,500/- in case 
the plaintiff respondent did not obtain 
the sale deed for the disputed preriji- 
ses. The plaintiff respondent was will- 
ing to purchase the disputed premis2s 
but Lalji transferred the disputed pr2- 
mises to Suraj Prasad and Harihar 
Prasad defendants appellants Nos. 2 
and 3 on 3rd April 1965. The defence 


of appellant No. 1 Lalji was to the 
effect that he did not execute the 
agreement for sale but had in fast 


executed a simple mortgage in favour 
of the plaintiff for a sum of Rupess 
1,500/-. It was further alleged that 
by this deed an unfair advantage was 
sought to be taken from the appel- 
lant No. 1 and that the price of the 
house agreed to be sold was inadequaze 
and’as such the agreement was not 
specifically enforceable. It was furm- 
ther pleaded in defence that since the 
agreement lacked mutuality the same 
was not enforceable. The defendants 
appellants Ncs. 2 and 3, however, 
claimed to. be bona fide purchasers 
and sought the benefit of Sec. 41 of 
the Transfer of Property Act, 


3. The trial court, after examinirg 
the document in question, held that 
the agreement dated 2nd Dec. 1964 is 
an agreement for sale and“as_ also a 
mortgage deed. ‘It further held that 
since the defendants appellants Nes. 
2-and 3 did not enter into the witness 


box to depose that they took reason- - 


able care to ascertain that the trans- 
feror had power to transfer the house 
in suit nor they produced any evi- 
‘dence in that connection, the suit was 
not barred by Section 41 of the Trans- 
fer of Property Act. The trial court 
. however, refused to grant relef to the 
plaintiff respondent on the ground that 
the suit was barred by S. 20. sub- 
cl. (a) and sub-cl. (b) of the Specifice 
Relief Act, 1963. It further -held that 
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on account of the want of mutuality 
of the promises the plaintiff respon- 
dent was not entitled to the equitable 
relief of specific performance. The 
trial court therefore refused to: grant 
the relief for specific performance of 
the agreement dated 2nd Dec. 1964 
but decreed the plaintiff’s suit for re- 
covery of Rs. 1,584/- from the defen- 
dant appellant No. 1. Against the de- 
cision of the trial court the matter 
went up in appeal. ‘The lower appel- 
late court allowed the appeal and 
directed specific performance of the 
contract of sale. Aggrieved the appel- 
lants have filed the present second ap- 
peal in this Court. 


4. It is admitted on record _ that 
the agreement dated 2nd Dec. 1964 
was executed by the defendant appel- 
lant Lalji in favour of Ramji Seth. 
His only defence was that it wasa 
simple mortgage and could not be 
treated as an agreement for sale of 
the property in dispute. The trial 
court held against the appellants and 
the said finding was not challenged he- 
fore the lower appellate court. I have 
gone through the agreement in ques- 
tion and I am in agreement with ‘the 


view taken by the trial court. Ona 
reading of the entire agreement it is 
clear that the agreement dated 2nd 


Dec. 1964 is clearly an agreement of 
sale of the property in dispute. 

5. Two questions arise in the pre- 
sent appeal. . Firstly, as to whether it 
could be held that the plaintiff res- 
pondent had taken unfair advtantage 
and as such the relief could not be 
granted. to him in view of the Speci- 
fic Relief Act. Secondly whether there 
was want of mutuality and as such 
the agreement was not enforceable. 

6. While considering the first ques- 
tion it is relevant to quote Sec. 20, 
Explanation I, of the Specitic Relief 
Act. ; 

“Mere inadequacy of consideration : 
or the mere fact that the contract is 
onerous to the defendant or improvi- - 
dent in its nature, shall not bė deem- 
ed to constitute an unfair advaniage 
within the meaning of Cl. (a) or hard- 
ship within the meaning of Cl. (b)? | 

7. In view of Explanation I to Sec-, : 
tion 20 the mere inadequacy of con- 
sideration would not entitle the court 
to refuse to grant a decree for speci-}: 


. fic . performance. -In view’ of: this ‘provi-[' - 
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sion the view taken by the lower ap- 


pellate court is correct. and does not 
suffer from any illegality. It may 
further be stated here that the lower 


appellate court has recorded a cate- 
gorical finding of fact that the price 
offered by the plaintiff respondent, 
Le. a sum of Rs. 3,000/-, was not in- 
edequate at the time of the contract of 
sale. In view of this finding also the 
question of taking of any unfair ad- 
vantage does not arise. 

8. In regard to the 
tion it may be stated that prior to 
the enactment of the Specific Relief 
Act, 1963, there was scope to apply 
the doctrine of English iaw that a 
contract to be specifically enforceable 
must be mutually binding. As a rule 
the court did not grant specific per- 
formance at the suit of one party 
when it could not do so at the suit of 
the other. This principle of mutua- 
ity has been abolished and now not 
recognised by the Specific Relief Act, 
1963. Section 20 {4} of the Specific 
Relief Act, 1963, provides as follows:— 


“The court shall not refuse to any 
party specific performance of a con- 
“tract merely on the ground that the 
contract is not enforceable at the in- 
stance of the other party.” 

9. In view of the above provision 
it is not open io the appellants to 
urge that the agreement is not enfor- 
ceable on the ground of want of mu- 
tuality. 

9A. There is another aspect of the 
matter. In the instant case the con- 
tract is not bilateral. It is a unilateral 
promise by the vendor, namely, de- 
fendant appellant Lalji, to sell the 
property to the plaintiff respondent 
Ramji Seth after having received con- 
sideration. In Shree Ram v. Ratanlal 
(AIR 1965 All 83) a Division Bench 
of this Court while considering this 
question has held as follows (at page 
86 of AIR): 


“It is true that to be specifically 
enforced a bilateral contract must be 
mutual, that is to say, by either party 
against the other. It is based on the 
principle of equity that the law will 
not permit a party to enferce a con- 
tract which the other party could not 
have enforced against him. But this doc- 
trine has no application to a unilate- 
ral promise for which the promisee 
nas already received consideration. In 


second ques- 


Ram Narayan v. Rajeshwari 


A. i. R. 


Such a case the party seeking to en- 
force the promise has already perform- 
ed his obligations and no question of 
enforcing the contract against him can 
arise. Rakhama Sitaram Ghadge v. 


Laxman Sitaram Ghadge, AIR 1960 
Bom 105: Ramdas Rae v. Brindaban 
Ram, AIR 1931 AU 113; Fazalddin 
Mandal v. Panchanan Das, AIR 1957 


Cal 92.” 


10. In view of the principles of 
law laid down above it is clear that 
the court could not refuse the dezree 
for specific performance on the ground 
of want of mutuality. 

1i. In the result there is no force 
in this appeal. It is accordingly dis- 
missed. The parties are directed to 
bear their own costs. 

Appeal dismissed, 
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Sri Ram Narayan Jaiswal, Applicant 
v. Smt. Rajeshwari Devi and others, 
Respondents. 

Civil Revn. No. 3391 of 
24-1-1978,* 

(A) Civil P. C. (5 of 1908), Sec. 115 
— Revision before High Cowt — 
— Revision filed more than three 
months after rejection of revision by 
District Judge — Effect, 

Where the revision before the High 
Court was filed more than three 
months after the District Judge re- 
jected the revision, the revision before 
the High Court would be highly be- 
lated and not maintainable even if 
the order of the District Judge re- 
jecting the revision was treated to be 
an order returning the revision for 
presentation before the High Court. 


1977. D/- 


(Para 1) 

Anno: AIR Comm. C. P., C. (uth 
1974 Edn.) S. 115, N. 17. 

. (B) Civil P. C. (5 of 1908) Section 


115, Proviso — Application for amend- 


ment of plamt — Rejection — Revi- 
sion against — Maintamability. 

As the order rejecting application 
for amendment of plaint could not 


*(Against Order passed by A. P. Sri- 





vastava, D. J., Ghazipur, D/- 7-9- 
1977.) 
BV/BV/A643/78/SNV 


1978 


have finally: disposed of the suit even 
if that was passed in favour of tke 
party challenging it in revision ac-d 
also the validity of such order cod 
be challenged in an appeal from tae 
decree in suit, the order if allowed -o 
stand, would not occasion failure of 
justice. or cause irreparable injury -o 
the revisioner. Consequently, revisicn 
against such order was not maintaia- 
able. (Para 2) 


Anno: AIR Comm. C. P, C. (Sh 
1974 Edn.), S. 115, N. 1 

S. K. Verma, for Applicant. 

ORDER:— This revision is directed 


against the order of the court of the 
District Judge, Ghazipur dated 7th 
Sept., 1977 rejecting a revision uncer 
Section 115 of the Civil P. C. whith 
had been filed in that court on 2ist 
May, 1977 from an order of tre 
Court of the Ird Additional Mungf, 
Ghazipur dated 26th May, 1977 =m 
Suit No. 203 of 1973 dismissing tze 
defendant’s application for amendment 
of written statement. The  learn=d 
counsel for the defendant applicant 
was unable to point out any error in 
the order of the learned District Judze 
except for saying that the learned Dis- 
trict Judge ought not to have reject=d 
the revision but should have order=d 
it to be returned for presentation to tLis 
Court. Even if the order of the learn- 
ed District Judge is treated to be =m 
order returning the revision for præ- 
sentation to this court, the revisim 
from the order of the Munsif would 
be highly belated as the revision in 
this Court was filed on 21st Dec, 1937 
that is, more than three months after 
the return of the revision by tze 
Court of the District Judge. There is 
another objection to the miaintainai-i- 
lity of the revision. The proviso to 
Sec. 115 of the Code of Civil Pro- 


dure now lays down that the High 
Court shall not, under this  secticn, 
vary or reverse any order made, 3r 


any order deciding an issue, in tze 
course of a suit or other proceedirz, 
except where— 

(a) the order if it had been in fs- 
vour of the party applying for rev- 
sion would have finally disposed sf 
the suit or other proceedings, or 

(b) the order, if allowed to stand, 
would occasion a failure of justice r 
cause irreparable injury to the party 
against .whom it was made.” 


Safi Devi v, 


All. 215 


2. In the instant case it cannot be 
said that if the impugned order of 
the Munsif had been made in favour 
of the party applying for the 
sion, that would have finally dispos- 
ed of the suit. Further it would be 
open to the applicant to canvass be- 
fore the appellate court in an appeal 
from. the decree in the suit, if any, 
that the application for amendment 
was wrongly dismissed. That being so, 


Mahadeo Prasad 


it cannot be said that the order, if 
allowed to stand, would occasion a 
failure of justice or cause irreparable 


injury to the applicant. 

3. In this view of the matter, the 
revision cannot be said to be main- 
tainable, It is accordingly rejected as 
such, 

Revision dismissed, 
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Smt. Safi Devi, Appellant v. Maha- 
deo Prasad and others, Respondents 

` Second Appeal No. 2312 of 1976, 
D/- 4-1-1978.* 3 

(A) Civil P. C. (5 of 1908), Ss. £60 
and 101 — Findings of fact of frst 
appellate Court — Binding nature af. 


Where the first appellate court 
found a sale deed to be genuine, the 
finding being a finding of fact, the 
High Court, in second appeal, could \ 
not interfere with it even if the same 
was erroneous. (Para 14) 

Anno: AIR Comm. C. P. C. (9th 
Edn.), Ss. 100 and 101, N. 52. 

(B) Evidence Act (1 of 1872), Sec- 


tion 52 — Evidence of ex-convict ~- 
Rejection — Validity. 

Where the Court discarded the evi- 
dence of a witness not only on the 
ground that the witness was convict- 
ed but also on other grounds, includ- 
ing circumstantial evidence, the rejec- 
tion of evidence could not be said to 
be vitiated. (Para 14) 


Anno: AIR Manual (3rd Edn.), Evi- 
dence Act, S. 52, N. 1. 

(C) Specific Relief Act (47 of (1963), 
S. 19 — Applicability. 


*(Against judgment and decree of J, 
S. Misra 3rd Addl. Dist. and S. J. 
Allahabad, D/-° 22-11-1976). 


AV/BV/A334/78/SNV 


revi-| ` 
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Where a specific issue was framed 
with regard to the genuineness of an 
agreement to sell relied on by the 
defendants and the same was held to 
be not genuine, S. 19 could not come 
into play. First Appeal No. 378 of 
"1968 (All), Disting. (Para 14) 

Anno: AIR Manual (3rd Edn.), Spé- 
cific Relief Act, S. 19, N. i 

{D) Succession Act (39 of 1925), Sec- 
tion 63 — Will — Execution — Genu- 
ineness, 

Where the transferor of property 
claimed ownership of the property 
transferred under a will which wasal- 


leged to be executed in his favour by- 


-disinheriting the son and the grandson 
and the same could not be produced 
by the transferor or the transferee 
from him, the- allegation about the 
execution of the will must be deemed 
to be a pure concoction as such will 
was against the natural course of 
things. In the case of wills the sur- 
rounding circumstances have also to be 
looked into. AIR 1965 SC 354, Rel. en. 
(Para 16) 
Anno: AIR Manual (3rd Edn), Suc- 
cession Act, S. 68, N. 11. 


Cases Referred: Chronological Paras 
1973 All WR (HC) 606 12 
AIR 1970 Mad 226 18 
AIR 1968 SC 1261 13 
(1968) First Apreal No. 378 of 1968 
(AN) 14 
AIR 1965 SC 354 18 
AIR 1965 SC 430 ; 12 
AIR 1964 SC Il jl 
AIR 1954 All 595 12 
AIR 1952 Bom 56 13 
AIR 1936 Mad 349 10 
AIR 1934 All 79 12 
AIR 1934 All 1045: 1934 All LJ 871 
10 

AIR 1932 PC 238 10 
ATR 1927 All 545: 25 All LJ 742 13 
(1912) ILR 36 Bom 446 10 


K. C. Saxena, for Appellant; Stand- 
ing Counsel, for Respondent. 

JUDGMENT:— This second appeal 
arises out of a suit which the plain- 
tiff-respondent Mo. 1 filed against five 
defendants. Defendants Nos. 1, 2, 3 
and 4 are respondents Nos, 2, 3, 4 and 
5 respectively in the instant appeal. 
The defendant No. 5 Smt. Safi Devi, is 
the appellant before me. The plaintiff 
sought the recovery of possession of 
house No. 77, Muthiganj, Allahabad. A 
decree for mesne profits @ Re. 1/- 


Safi Devi v. Mahadeo Prasad (Mehrotra J.) 


ALR 


per day with effect from. June 10, 
1968 to the date of suit amounting to 
Rs. 50/- and pendente lite and futuře 
mesne profits at the same rate until 
the delivery of possession were also 


claimed. Further, the plaintiff claim- 
ed rent from the tenant defendant 
No. 4 Jagannath, @ Rs. 12/- per 


month from June 10, 1968 to the date 
of suit amounting to Rs. 20/- and 
pendente lite and future rent. 


2. The brief facts are these: A sale 
deed was executed on June 10, 1968 
by the defendant No. 1, Kartik Prasad 
acting for himself and as the father 
and guardian of his minor son, Bhanu, 
defendant No. 2 and by Atul Roy, de- 
fendant No. 3, in favour of the plain- 
tiff, Mahadeo Prasad. The sale deed 
was executed in respect of house No. 
77, Muthiganj, Allahabad and for a 
stated consideration of Rs. 4,000/-. Due 
to the circumstances which have been 
stated in the plaint, the sale deed was 


finally registered on 25th June, 1968, 
on which date the defendant No. 1. 
Kartik Prasad, appeared before - the 
Sub-Registrar and admitted the exe- 


cution of the sale deed on behalf `of 
himself and his minor son, Bhanu. He 
also admitted the receipt of the con- 
sideration of the sale deed. 


3. However, the defendant No. 1, 
Kartik Prasad, on 18th June, 1968 
executed another sale deed in respect 
of the same house in favour of Smt. 
Safi Devi, defendant No. 5. The deed 
was also registered on the same date 
i.e. 18th June, 1968. Jagannath Pra- 
sad, defendant No. 4, happened to ba 
the tenant at the time when the afore- 
said sale deeds were executed. The 
physical possession of the house was 
not delivered .to the plaintiff, Maha- 
deo Prasad and he claimed that he 
came to know of the sale deed dated 


18th June, .1968 when he applied for 
mutation of his name to the Nagar 
Mahapalika, Allahabad. 

4. The defence, in brief, was that 
the sale deed dated 10th June, 1968 
was not a voluntary act on the part 


of the defendant No. 1 who had been 
forced to append his signature ‘on 
blank papers on 13th June, 1968. It 
was also alleged that an F.I.R. to the 
said effect was lodged by the defen- 
dant No. 1 on the same date 13th 
June, 1968 at police station, Colonel- 
ganj, Allahabad. It was further ‘als 


No: 
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leged by the. said defendant that he 
was given drinks etc. and was threateo- 
ed before he was forced to appear be- 
fore the Sub-Registrar on 25th June, 
1068. Under the said circumstarces 
the defendant No. 1 claimed that he 


was forced to appear before the said 
Sub-Registrar and admitted the exe- 
cution of tha said sale deed dated 


10th June, 1968. It was further alkeg- 
ed that after he came out of the Sub- 
Registrar’s office the money which 
had been paid to him before the Sub- 
Registrar was taken away from him 
by the plaintiff. In short, the allega- 


tion was that the said sale deed was 
not a binding and effective one. On 
the other hand, it was claimed that 


the defendant No. 1 had entered imto 


an agreement with the defendant 
No. 5, Smt. Safi Devi, on 10th Feb. 
1967 to. sell the house in question in 


her favour for Rs. 3500/- and in pursu- 
ance of that agreement a sum of 
Rs. 500/- was paid to the defendant 
No. 1 on the.same date i. e, 10th Feb. 
1967. The sale deed dated 18th June 1568 
was executed in pursuance of the <aid 
agreement of sale dated 10th Feb., 
$057. The defendant No 5. claimed 
to be a bona fide purchaser for value 


without notice. She further claimed 
that the plaintiff, Mahadeo Prasad, 
had full knowledge of the  ear_ier 


agreement of sale dated 10th Feb., 1967. 
in her favour. On the said grounds 
a counterclaim was set up for the 
cancellation of the sale deed dated 
10th June, 1968. 


5. The trial court framed the neces- 


sary issues and after trial dismissed 
the suit. Cn appeal, however, the 
lower appellate court set aside the 


judgment and decree of the. trial court 
and decreed the suit. 

6. The defendant No. 5, Smt. Safi 
Devi, has now come up in the instant 
appeal and in support of the same 
Shri K. C. Saxena has made his sub- 
missions. On behalf of the plaintiff 
respondent Shri  Deokinandan (as he 
then was) was heard in detail. 


7. The lower appellate court re- 
corded the following findings of fact: 


(1) The sale deed dated 10th June, 
1968 was duly executed in favour of 
the defendant No. 1, Kartik Prasad, 
for self and as guardian of his minor 
son and by Atul Roy, the defendant 


3 for consideration. and without 


‘dated. 


- defendant No. 


(Mehrotra J.)  [Prs. 4-8] AN. £17 


any undue influence or coercion or 
fraud such as was alleged by the con- 
testing defendants. 


(2) The aforesaid sale deed was pre- 
sented before the Sub-Registrar on 
17th June, 1968 and on that date the 
defendant No. 2, Atul Roy, had ad- 
mitted the due execution of the docu- 
ment by him and receipt of the pro- 
portionate sale consideration. It was 
finally presented for registration on 
25th June, 1968 when the defendant 
No. 1, Kartik Prasad, appeared before 
the Sub-Registrar and admitted the 
due execution by him and receipt of 
the proportionate amount of the sale 
consideration payable to him. 

(3) The sale deed dated 18th June, 
1968 was also executed by the defen- 
dant No. 1, Kartik Prasad, on the said 
date in favour of the defendant No. 5, 
Smt. Safi Devi. This document was 
presented for registration on the same 
date before the Sub-Registrar. 

(4) The defendant No. 5, and her 


husband Mangal Singh had, on 18th 
June, 1968 when the sale deed was 
executed by the defendant No. 1 in 
favour of the defendant No. 5 notice 
of the earlier sale deed dated 10th 


June, 1968 executed by the defendant 
No, 1 and the defendant No. 3 in favour 
of the plaintiff. 

(5) The . alleged agreement to sell 
dated 10th Feb., 1967 said to have been 
executed between the defendant No. 1 
and the defendant No. 5 on the said 
date was not genuine and was ante- 

In fact, it was prepared after 
sale deed was executed by the 
1 and the defendant 
No. . 3 in favour of the plaintiff on 
10th June, 1968. 


(6) There was no evidence on record 
except the admission, of Kartik Prasad 
in the sale deed dated 10th June, 1968 
to prove that Atul Roy, defendant 
No. 3 has half share in the house by 
virtue of the alleged will said to have. 
been executed by Dr. Mahadeo Prasad, 
father of the defendant No. 1. 


8. Shri K. C. Saxena, learned coun- 
sel for the appellant, attacked the 
aforementioned fifth finding on the 
ground that in the plaint the plain- 
tiff had not attacked the agreemeat 
D/- 10-2-1967 in any manner what- 
soever even though he had become 
aware of the. said document prior to 
the institution of the suit. In view of 


the 
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the pleadings of the parties, it was not 
open to the lower appellate court to 
hold that the said document was not 
a genuine one and had been antedated. 
Counsel further submitted that the 
plaintiff in the witness box ` did not 
allege the said document to have been 
antedated. 


9. It was next contended on behalf 
of the appellant that the lower appellate 
court was not justified in discarding the 
statement of Kartik Prasad on the 
ground that he had been convicted by 
the criminal court and in this conne- 
ction reliance was placed on Section 52 
of the Evidence Act. 


10. It was next contended that the 
sale deed dated 18th June, 1968 exe- 
cuted by the defendant No. 1 in favour 
of the defendant No. 5 should have 
priority over the sale deed dated 10th 
June, 1968 executed by the defendant 
No. 1 along with the defendant No. 3 
in favour of the plaintiff on the ground 
that the sale deed dated 138th June, 
1968 was in pursuance of the agree- 
ment of sale dated 10th Feb., 1967. 
Reliance was placed on Section 19 (b) 
of the Specific Relief Act and it was 
submitted that the plaintiff could not 
be held to be a transferee for value 
who had paid his money in good faith 
and without notice of the original con- 
tract. Shri Saxena pointed out that the 
two courts below have given no finding 
as to whether the plaintiff was or was 
not aware of the agreement dated 10th 
Feb., 1967. However, on the material on 
record it was clear that the considera- 
tion for the sale deed dated 10th June, 
1968 had been paid by the plaintiff 
to the defendant No. 1 on 25th June, 
1968 i.e. subsequent to the sale deed 


dated 18th June, 1968 which had been 


executed by the defendant No. i in 
favour of the defendant No. 5 and 
which had also been submitted for 
registration on the said date. 


_ Counsel submitted that it was not 
only necessary that the plaintiff should 
have had no notice of the said agree- 
ment dated 10th Feb, 1967 on the 
date when the sale deed was executed 
in his favour by the defendant No. -i 
and defendant No. 3 but that the 
plaintiff should have also paid the sale 
consideration before he had notice 
of the said agreement dated 10th Feb., 
1967. It was pointed out that sale con- 
sideration to the defendant No. 1 was 
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paid by the plaintiff on 25th June, 
1968 when the document .was present- 


` ed to the Sub-Registrar and on the said 


date the plaintiff was aware or should 
be deemed to be constructively aware 
of the sale deed dated 18th June, 1988 
which had been presented for registra- 
tion on the said date and in the said 
sale deed a reference was made to the 
earlier agreement of sale dated 10th of 
Feb., 1967. It was also contended that 
a reference to Ex. 6, which is the 
Plaintiff's application dated 17th June, 
1968, addressed to the Sub-Registrar, 
Allahabad, proved that the plaintiff 
was on the said date aware of the said 
agreement dated 10th Feb., 1967. Reli- 
ance was placed on the following cases 
in support of the contention ‘based 
on Section 19 (b) of the Specific Relief 
Act: Md. Aslam Khan v. Feroze Shah 
(AIR 1932 PC 228): Arunachala v. 
Madappa (AIR 1936 Mad 949); Gauri- 
shankar v, Ram Sewak (1934 All LJ 
871): (AIR 1934 All 1045): Himatial 
Motilal v. Vasudeo Ganesh ((1912) ILR 
36 Bom 446). 

11. Sbri Saxena lastly contended 
that the lower appellate Court was not 
justified in holding that the counter 
claim made by the appellant-defendant 
No. 5, Smt Safi Devi, was not main- 
tainable. In any case, it could be trea- 
ted as the plaint in a cross suit and 
for this proposition reliance was plac- 


ed on Laxmidas v, WNanabhai (AIR 
1964 SC 11), 

12. Shri Deokinandan (as he then 
was) contended that the appeal was 


concluded by findings of fact. He plac- 
ed reliance on S. 47 of the Registra- 
tion Act to contend that the sale deed 
dated 10th June, 1968 was operative 
from the said date even though its 
registration was effected subsequenily. 
In this connection reliance was placed 
on, K. J. Nathan v. Maruthi Rao (AIR 
1965 SC 430): Gayatri Prasad v. Board 
of Revenue (1973 All WR (HC) 606): 
Ramnarain v. Basdeo Misra (AIR 1934 
All. 70); Union Bank Ltd. v. Ram Rati 
(AIR 1954 All. 595). 


- 13. Learned counsel also contended 
that the mere fact that the sale am- 
ount was not paid by the plaintiff 
to the defendant No. 1 on the exe- 


` cution of the sale deed of 10th . June, 


1968 did not invalidate the said.. docu- 
ment.. Reliance was placed on . State 
of. Kerala v. C. C, Refineries (AIR 


1978 
1968 SC 1361} -and Chandrashankar v. 
Abhla Mathur (AIR 1952 Bom _ 56). 
Counsel also referred to Mohammad 
Bashir Khan v. Kulsum Bibi (25- All 
LJ 742): (AIR 1927 AJl 545) and Azu- 
nhachalan v. Sivan (AIR 1970 Mad 236). 


14. I have considered these rival 
contentions. 
ficult to question the findings of fact 
which have been recorded by the 
lower appellate court even though one 
may be justified in having real doubts 
about the genuineness of the sale deed 
dated 10th Fune, 1968. Even if the 
findings recorded by the lower appel- 
late court be held to be erronecus, 
still, on the well-known principles 
governing the jurisdiction of the court 
in a second apveal, I have no jurisdic- 
tion to interfere. It was open to the 
lower appellate court to assess the 
evidence on record and to discard ihe 
testimony of Kartik Prasad, the de- 
fendant No. 1. Even if Shri Saxena 
be held to be justified in taking 2x- 
ception to the lower appellate court 
discarding the testimony of Kartik Pd. 
on the ground that the latter happen- 
ed to have been convicted by the 
Court of Session as evidenced by 
the Criminal Court’s judgment on re- 
cord, still, it has to be emphasised 
that the lower appellate court did not 
discard the evidence of the said wit- 
mess on the said ground alone. There 
are other grounds, including circum- 
stantial evidence, on which the lower 
appellate court has preferred not to 
rely on the statement of the said wit- 
ness. Therefore, it cannot be held 
that the lower appellate court ccm- 
mitted any legal error in discarding 
the testimony of the said witness. 


‘Again, it is difficult to accept Shri 
‘Saxena’s contention that the lower ap- 
pellate court was not justified in hdd- 
ing that the alleged agreement dated 
10th Feb., 1967 was not .a genuine 
one and had been antedated and pre- 
pared after 10th Feb., 1968 when the 
sale deed was executed in favour of 
the plaintiff by the defendants Nos. 1 
and 3. It was not necessary for the 
plaintiff to specifically attack the said 
document in the plaint before he 
could be held entitled to attack the 
same. The contesting defendants were 
relying on the said document and it 
was for them to prove the genuine- 
mess of the same. They had placed 
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In my opinion, it is dif- 


‘wer appellate court was not 
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reliance on the said document .in their 
written statement and the trial court 
framed a specific issue being issue No. 
4 in regard to the factum: and the 
effect of the said alleged agreement 
dated 10th February, 1967. The plain- 


| tiff could not be expected to have 


any personal knowledge about the 
said document and the particular date 
on which it was executed. All -these 
matters were in the special knowledge 


of the contesting defendants and, 
therefore, it was for them to satisfy 
the court by cogent evidence. The 
trial court also dealt with the said 


issue and the finding in favour of the 
contesting defendants was returned 
with the utmost hesitancy and doubt. 
The lower appellate court, however, 
decided the issue against the said de- 
fendant. In these circumstances, it 
cannot be said that the defendants 
were in any manner prejudiced or 
taken by surprise by the trial of the 
said question by the courts below. | 
Shri Saxena placed reliance on an un- 
reported decision of a Division Bench 
in First Appeal No. 378 of 1968 (All), 
Hari Singh v. Fakhru. I have looked 
into the said judgment and it is ob- 
vious that the facts and circumstances 
of that case were different. No issue 
had been framed in the said case and 
the defendants were prejudiced inas- 
much as they did not lead any evi- 
dence in the absence of such an issue. 


In the facts of the instant case,. the 
situation is entirely different. A spe- 
cific issue was framed in the trial 


court .and the parties led evidence and 
both the courts below dealt with the 
said controversy. Therefore, it fol- 
lows that the reliance on S. 19 of the 
Specific Relief Act on the part of 
Shri Saxena is not justified. The said 
section could have come into play 
when the agreement dated 10th Feb., 
1967 were held to be genuine docu- 
ment, ' 


15. I have, therefore, felt that much 
of the aforesaid case law which has 
been cited at the Bar does not call 
for any comment or detailed discus- 
sion in view of the findings of fact re- 
corded by the lower appellate court, 


16. However, in my opinion, the lo~ 
justified 
in interpreting the sale’ deed dated 
10th June, 1968 in the manner asit 
did. I have already stated -above that 
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the lower appellate court was not satis- 
fied that Atul Roy, defendant No. 3, 
really had half share in the house in 
question on the basis of the alleged 
will said to have been executed by 
Dr. Mahadeo Prasad, father of the de- 
fendant No. 1. In my opinion, as the 
evidence stands, it must categorically 
be held that there was no such will 
as was alleged to have been executed 
by Dr. Mahadeo Prasad bequeathing 
half share in the house in question in 
favour of Atul Roy and the allegation 
about the will is a pure concoction. 
Ore would have expected the will to 
have been in the custody of either 
Atul Roy or, after the sale deed dated 
` 10th June, 1968, in the custody and 
- possession of the plaintiff. However, 
no such will has been produced from 
the custody of either of them. 


The Supreme Court in Ram Chan- 
dra v. Champabai, AIR 1965 SC 354 
emphasised that in the case of wills 


the surrounding circumstances have 
also to be looked into.’ Here Dr. 
Mahadeo Prasad had a son alive 
and grandson alive and in these 


circumstances it would be wholly 
against natural course i 
he would have executed a will dis- 
inberiting his own child and grand- 
child. To say the least, the role of 
Atul Roy seems to me absolutely my- 
stifying and it has seemed to me that 
his role was such as to make the en- 
tire transaction dated 10th June, 1968 
to be a big question mark. However, 
as I have felt that I am bound by 
the findings recorded by the lower ap- 
pellate court, it is not necessary for 
me to discuss the said matter fur- 
ther. The lower appellate court felt 
that on an interpretation of the - sale 
de2d dated 10th June, 1968 it had to 
be held that the defendant No. 1, 
Kartik Prasad, transferred the entire 
‘interest in the property in favour of 
the plaintiff. In my opinion, this in- 
terpretation of the document is 


correct. It was clearly recited in the 
document that the defendant No. 1 
and the defendant No. 3 had half 
share each and each of them trans- 


ferred his half share in favour of the 
plaintiff. The fact that it has been 


subsequently found that the defendant 
No. 3 did not have any share in the 


property such as was alleged in the 


document cannot: be taken 


of things that. 


not. 
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of by the vendee in so far as the ex- 
tent of the sold share of Kartik Pra- 
sad was concerned. It has also-te be 
emphasised that on the own admission 
of the plaintiff, a sum of Rs. 2,000/- 
was paid to Atul Roy and a sum of 
Rs. 2,000/- was paid to the defendant 
No. 1 separately. In other words. half ' 
the consideration of the sale deed was 
paid by the plaintiff to the defen- 
dant No. 1 and the other half to the 
defendant No. 3. 


It seems to me that in such a situa- 
tion it cannot be contended that even 
though on the language of the docu- 
ment the defendant No. 1 purported 
to sell his half share in the property 
and even though he was paid only 
half the sale consideration on the 
basis of the purported sale of his hatf 
share, still. the defendant No. ls 
transferred estate should be so enlarg- 
əd as to include the entire property. 
I do not think that on any principle 
of law or equity the plaintiff can be 


allowed to take advantage of certain 
statements occurring in the body of 
the sale deed which imply that the 


vendors had ceased 10 have any right 
or interest in the property. The said 
statements have to be read subject to the 
earlier recital in the sale déed that each 
of the vendor had half share in the pro- 
perty and the cessation of the rights 
and interests of the vendors has to be 
construed in reference to the aforesaid 
recital about the share of each bemg 
one-half in the property. In my view, 
therefore, by the sale deed dated 10th 
June, 1968 only the half share in the 
house in question was transferred 
to the plaintiff by the defendant Ne. 
1. There was no transfer of the other 
half inasmuch as Atul Roy did not 
have any right or interest in the pro- 
perty. Therefore. on 18th June, 1968 
it was open to the defendant No. 1 
to execute the sale deed in favour of 
the defendant No. 5 in respect of his 
remaining half share in the property.. 
When I have talked of the share of 
defendant No. 1 I have meant the in- 
terest of the defendant No. 2, his mi- 


nor son, to be also included in the 
former’s share. i 
17. In this view of the matter, the 


appeal has te be partly allowed. It is 
not necessary to go into the contre- 
versy whether the counter claim can ` 
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be treated as ‘the claim in a = cross 
suit inasmuch as: it is not necessary 
that the document in question i e. 
the deed dated 10th June, 1968 should 
be cancelled as was sought for in, the 
said counter-claim. Even without a 
counter claim, it is open to the court 
to hold and declare that the plain-iff 
is entitled to half the share in che 
property on the basis of the said sale 
deed dated 10th June, 1968 and <he 
document is good only to the extent 
of one half and not to the full ex- 
tent. There is no necessity that either 
the sale deed dated 10th June, 1968 
or the sale deed dated 18th June, 1968 
should be cancelled to the extent of 
half each. However, even without 
such cancellation and on the pleadings 
of the parties, it is open to the court 
to come to such a finding that che 
said two documents are good to she 
extent of half of the property each 
and not to the extent of full property 
and I have so held accordingly in the 
foregoing discussion. 


18. The judgment and decree of 
the lower appellate court is accord- 
ingly modified. It is held that ithe 
plaintiff is entitled to half the pro- 
perty in question on the basis of the 
sale deed dated 10th June, 1968. The 
defendant No. 5 is entitled to the re- 
maining half of the said property on 
the basis of the sale deed dated 13th 
June, 1968. Both the parties are ən- 
titled to the joint possession over ‘the 
said house. I do not think that the 
plaintiff should have any decree for 
mesne profits or for rents in this 
suit. It is not known as to what is 
the extent of the property in actual 
possession of the defendant No. 5 end 
what is the extent of the portion in 
the possession of the tenant. The equi- 
ties between the parties in these mat- 
ters can be better adjusted in any 
separate action which may be taken 
by the parties on the basis of the res- 
pective rights of the parties as have 
been adjudicated above. In the ceir- 
cumstances of the case, the paries 
shall bear their own cests throughout 
the litigation. 


‘Appeal partly allowed. 
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Arun Kumar and others, Appellants v. Smt. 
Chandrawati Agrawal and others, Respon- 
dents. 

Second Appeal No. 
12-9-1977*. 

Hindu Minority and Guardianship Act 
(1956), S. 8 (2) — Power of natural guardian 
— Coparcenary property — No permission 
of court is necessary to alienate minors in- 
terest. 

The provisions of S. 6 exclude a Hindu 
minor having a natural guardian as defined 
by the Act for his undivided interest in a 
joint family property. This would, therefore, 
exclude a natural guardian as understocd by 
the Act applying for the permission of the 
Court to alienate property of the minor under 
8. 8 (2) of the Act. The result would be that 
so long as the Hindu law shall apply, a father 
or a natural guardian can alienate a minor’s 
interest in coparcenary property subject “to 
the well-known conditions regarding benefit 
of the estate etc. Case law discussed. 


206 of 1968, D/- 


(Para 14) 
Cases Referred: Chronological Paras 
ILR (1974) Bom 1113 5 
AIR 1974 Ori 184 7 
ATR -1972 Mad 377 6 


(1969) First Appeal No. 196 of 1964, ae 
6-1-1969 (All) 


AIR 1968 Pat 146 = 7 
(1962) First Appeal No. 208 of 1959, D/- 
7-2-1962 (All) 8, 10, 12 
AIR 1961 Guj 68 5 
Mohan Ji Verma and R. C. Shukla, for 
Appellants; S. O. P. Agarwal, fer Respon- 
dents: l i 


JUDGMENT:— The facts necessary for 
the decision of this second appeal can -be 
narrated in brief. A suit was filed in forma 
pauperis by the plaintiffs who claimed them- 
selves to be sons and daughters of Gaya Pra- 
sad. defendant No. 8. It is stated that Gaya 
Prasad executed a conditional sale of the 
disputed house No. 8, Khushal Parbat, Alla- 
habad in favour of defendant No. 4, Chau- 
dhary Naunihal Singh. Subsequently, in the 


year 1959, the defendant No. 3 and defen- 


dant No. 4, namely, Gaya Prasad and Chaw- 
dhary Naunihal Singh respectively, sold the 
heuse to Smt. Chandrawati Agarwal and Smt. 





°(Against decree and judgment passed by 
R. L. Agrawal, 2nd Addl. Dist. and S. J. 


i Allahabad,  D/- 16- 4-1966.) 
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Shakuntala Devi who were defendants Nos. 1 
and 2 in the suit. The plaintiffs’ allegations 
were that at the relevant time when the sale- 
deed was executed, they were minors and 
the sale-deeds were not for their benefits. It 
is further stated that the sale had been ex- 
ecuted by Gaya Prasad without obtaining the 
permission of the District Judge and, as 
such, it was in violation of the provisions of 
S. 8 of the Hindu Minority and Guardianship 
Act No. 32 of 1956. The plaintiffs claimed 
that the sale-deed be declared to be invalid 
and they be given possession of the house 
and compensation as well, 


2. The suit was contested by defendants 
Nos. 1 and 2. Their contention was that the 
sale-deed was for legal necessity and for pay- 
ment of antecedent debts so. they were bind- 
ing on the plaintiffs. It was further pleaded 
that the plaintif Nos. 2 to 6 are not entitled 
to sue because plaintiffs No. 2 to 5 have 
no interest in the property being daughters 
of Gaya Prasad and the plaintiff No. 6 is not 
the son of Gaya Prasad. 

8. The trial court dismissed the suit hold- 
ing that the sale-deed was executed for legal 
necessity and for payment of antecedent 
debts and that the sale-deed „was not invalid 
in view of the provisions of S. 8 of the 
Hindu Minority and Guardianship Act- 


4, The olaintiffs preferred an appeal and 
the appeal -has also been dismissed. Aggriev- 
ed by the order of the lower appellate court, 
the plaintiffs-appellants. have preferred the 
second appeal. Only one question has been 
argued before me. It has been submitted on 
behalf of the appellants that in view of the 
provisions of S. 8 of the Hindu Minority and 
Guardianship Act, the sale was invalid as the 
plaintiffs-appellants’ father did not obtain the 
permission of the District Judge to sell their 
interest in the cOparcenary property. The 
relevant sections of the Hindu Minority and 
Guardianship. Act, 1956 are reproduced be- 
low: 

“6. The natural guardians of a Hindu 
minor, in respect of the minors person as 
well as in respect of the minor’s property (ex- 
cluding his or her undivided interest in joint 
family property), are— 

(a) in the case of a boy or an unmarried 
girl—the father—and after him, the mother: 
provided that the custody of a minor who 
has sot completed the age of five years shall 
ordinarily be with the mother; 

(b) in the case of an illegitimate boy or 
an: illegitimate unmarried girl—the mother 
and after her, the father: 
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(c) in the case of a married girl—the hus- 
band; 

Provided that no person shall be entitled to 
act as the natural guardian of a minor under 
the provisions of this section— 

(a) if he has ceased to be a Hindu, or 

(b) if he has completely and finally re- 
nounced the world by becoming a hermit 
(vanaprasath) or an ascetic (yati or sanyasi). 
Explanation— In this section, the expression 
“father” and “mother” do not include a step- 
father and a step-mother. 

8. (1) The natural guardian of a Hindu 
minor has power, subject to the provisions 
of this section, to do all acts which are 
necessary or reasonable and proper for the 
benefit of the minor or for the realisation. 
protection or benefit of the minor’s estate; 
but the guardian can in no case bind the 
minor by a personal covenant. 

(2) The natural guardian shall not, without 
the previous permission of the Court,— 

(a) mortgage or charge, or transfer by sale- 
gift, exchange or otherwise, any part of the 
immovable property of the minor, or 

(b) lease any part of such property for a 
term exceeding five years or for a term ex- 
tending more than one year beyond the date 
on which the minor will attain majority. 

(8) Any disposal of immovable property 
by a natural guardian, in contravention of 
sub-see. (1) or sub-sec. (2), is voidable at the 
instance of the minor or any person claiming 
under him. 

(4) No court shall grant permission to the 
natural guardian to do any of the acts men- 
tioned in sub-sec. (2) except in case of neces- 
sity or for an evident advantage to the minor. 

(5) The Guardians and Wards Act, 1890 
shall apply to and in respect of an applica- 
tion for obtaining the permission of the court 
under sub-sec. (2) in all respects as if it were 
an application for obtaining the permission 
of the court under S. 29 of that Act, and in 
particular.......... 

(a) proceedings in connection with the ap- 
plication shall be deemed to be proceedings 
under that Act within the meaning of S. 4-A 
thereof: 

(b) the court shall observe the procedure 
and have the powers specified in sub-secs. 
(2), (8) and (4) of S. 81 of that Act; and 

(c) an appeal shall lie from an order of the 
court refusing permission to the natural guar- 
dian to do any of the acts mentioned in sub- 
sec. (2) of this section to the court to which 
appeals ordinarily lie from the decisions of 
that court. : 
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(6) In this section: “court” means the city 
civil court or a district court or a court em- 
powered under S. 4-A of the Guardians and 
Wards Act, 1890 within the local limits of 
whose jurisdiction the immovable property 
in respect of which the application is made 
is situate, and where the immovable property 
is situate within the jurisdiction of more than 
one such court, means the court within the 
local limits of whose jurisdiction any portion 
of the property is situate. 


terest in joint family property and the pro- 
perty is under the management of an adult 
member of the family, no guardian shall be 
appointed for the minor in respect of sich 
undivided interest; 

Provided that nothing in this section saall 
be deemed to affect the jurisdiction of a 


High Court to appoint a guardian in respect 


of such interest.” 


5. The question which has been  ra‘sed. 


by the learned counsel for the appellants has 
been considered by the various High Courts 
and they have held that the provisions of 
S. 8 of the Hindu Minority and Guardianship 
Act do not prevent a ‘Karta’ of a Joint Hindu 
Family to which the minor belongs from dis- 
posing of the immovable property provided 
it is otherwise permissible under Hindu hw, 
In the case of Sakharam Sheku v. Shiva 
Deorao (ILR (1974) Bom 1118), the Bombay 
High Court, while dealing with this problem. 
has observed as follows: 


“Mr. Abhyankar, the learned Advocate for 
the appellant, argued that the lower apel- 
late Court was in error in holding that S. 8 
of the Hindu Minority and Guardianship Act 
governed this case. It was submitted by him 
that so far.as undivided interest of a minor 
in the Joint Hindu Family is concerned, the 
Act is not applicable. This contention is well 
founded and must be accepted. 


Section 8 (2) no doubt provides that the 
natural guardian of a Hindu minor shall act, 
without the permission of the Court, in any 
way transfer any part of the immovable pro- 
perty of the minor. Had this provision stood 
alone, perhaps the view taken by the learn- 
ed Judge was right. But we have also to 
take into account the other provisions in the 
Act. It is a well-settled principle that every 
statute must be construed ex visceribus actus 
i. e. within the four corners of the Act, When 
construing the terms of any provision found 
in a statute, the Court is bound. to cons der 
other parts of the statute which throw [ght 
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on the intention of the Legislature and serve 
to show that the particular provision ought 
not to be construed as it would be if it stood 
alone and apart from the rest of the statute. 
Every clause of a statute must be ‘construed 
with reference to the context-of other clauses 
in the statute so as to make, as far as pos- 
sible, a consistent’ enactment of the whole 
statute. No part of a statute -can be constru- 
ed in isolation, because the intention of 
makers of Jaw is to be found not in one 
part of the statute or another but in the 
entire enactment and that intention can best 
be gathered by viewing a particular part of 
the statute not in detachment from its com 
text in the statute but in conjunction -with 
its other provisions. 


Now, coming to the provisions of the 
Hindu Minority and Guardianship Act, S. 4 
(b) defines “guardian” while Cl. (c) thereof 
defines “natural guardian” as meaning any of 
persons mentioned in S. 6. Now S. 6 deals 
with natural guardians of a Hindu’ minor. It 
mentions in the order of priority the persons 
who ‘are entitled to be natural guardians -of 
a Hindu minor. The opening words of the 
section, however, say that “the natural guar- 
dians of a Hindu minor, in respect of the 
minor’s person as well as in tespect of ‘the 
minor’s property (excluding his or her undi- 
vided interest in joint family property) -are 
those mentioned below im the section. The 
words “excluding his or her undivided in- 
terest in joint family property” which have 
been put in brackets make it clear that the 
undivided interest of a Hindu minor is ex- 
cluded from the operation of the provisions 
of the Act and the subject-matter with which 
the Act deals is limited to guardians in res- 
pect of minor’s person or in respect of minors 
property other than his undivided interest in 
joint family property, whether they be natu- 
ral guardians or testamentary guardians or 
guardians appointed or declared by Court. 
The concept of a guardian in respect of un- 
divided interest in the joint family property 
is thus specifically excluded from the purview 
of the Act. The powers which a Hindu father 
therefore has, as a natural guardian of his 
minor sons under Hindu Law, are kept intact 
and are not in any way affected by the pro- 
visions of the Hindu Minority and Guardian- 
ship Act so far as the undivided interest of 
a Hindu minor in the joint family property. 
is concerned. 

The restrictions contained in S. 8, there- 
fore, do not apply in respect of the undi- 
vided interest of a minor in joint family pro- 
perty and consequently. S..8 does not debar 
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the Manager or karta of a joint Hindu family 
from alienating joint family property includ- 
ing the interest of minor without obtaining 
the previous permission of the Court, even if 
the Manager or Karta happens to be the 
natural guardian in respect of the separate 
property of any one or more of the minor 
coparceners. Of course the alienation would 
have to be justified under Hindu Law but 
S. 8 does not require that any previous per- 
mission of the Court should be obtained be- 
fore effecting such alienation. Under Hindu 
Law a Manager and Karta: of a joint Hindu 
family can alienate joint family property so 
as to bind the interest of minor coparceners 
in such property provided the alienation is 
either for legal necessity or for the benetit 
of the estate. If the Manager and Karta hap- 
pens to be the father he has certain addi- 
tional powers of alienation under Hindu Law 
and-.in exercise of those powers he can alie- 
nate joint family property so as to bind the 
interest of his minor coparceners in such 
property. These powers are not at all cur- 
tailed or affected in any way by the provi 
sions of the Hindu Minority and Guardian- 
ship Act.” 

In the case of re Krishnakant Maganlal (AIR 
1961 Guj 68), the Gujarat High Court while 
considering the provisions of S. 8 of the 
Hindu Minority and Guardianship Act ob- 
served as follows (At p. 71): 


:  “(5) The argument of Mr, B. J. Shelat in 

the main has been that S. 8 deals with the 
powers of a natural guardian and alongwith 
the powers the Parliament has also prescrib- 
ed certain restrictions in the said section and 
every natural guardian who wants to deal 
with the property of a minor can do so only 
in accordance with and subject to the res- 
trictions contained in the said section, It has 
been urged by Mr. B. J. Shelat that the re- 
ference to the ‘minors estate’ and the ‘im- 
movable property of the minor’ in the said 
section is not limited to the separate pro- 
perty of the minor but also extends to the 
undivided share of the minor in joint family 
property. According to Mr. B. J. Shelat there 
is nothing in the said section which requires 
that the words ‘the minors estate’ and ‘the 
immovable property of the minor should be 
read in any narrcw sense as excluding the un- 
divided share of the minor in joint family pro- 
perty. The undivided share of the minor iu 
joint family property is as much a part of his 
estate or immovable property as his separate 
property and there is no justification, -argues 
Mr. B. J. Shelat for exchiding the undivided 
share of the minor in joint family property 
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from the scope and meaning of the words 
‘the minors estate’ and ‘the immovable 
property of the minor’ occurring in 


the said section. It has been urged by Mr. 
B. J. Shelat that if these words are given 
their plain and natural meaning as they 
ought to be given, the restrictions contained 
in the said section would apply equally in 
respect of the undivided share of a minor in. 
joint family property as they apply in respect 
of the separate property of the minor and the 
natural guardian, even though he be the 
manager and karta, cannot sell or mortgage 
the undivided share of the minor in joint 
family property without the previous permis- 
sion of the Court. This permission has to be 
obtained from the Court and the said section 
fays down the principles governing the exer 
cise of the Court’s discretion in ganting or 
refusing such permission. According to Mr. 
B. J. Shelat the learned District Judge kad, 
therefore, jurisdiction to make the said order 
dated 30th April, 1960 under S. 3 of the 
Act. 


6. It is a well-settled principle of cow- 
struction that every statute must be constru- 
ed ex visceribus actus i. e.. within the four 
corners of the Act. “The office of a good 
expositor of an Act of Parliament” said Coke 
in the Lincoln College Case “is to make con- 
struction on all parts together and not of one 
part only by itself.” When construing the 
terms of any provision found in a statute, the 
Court is bound to consider other parts of 
the statute which throw light on the inten- 
tion of the Legislature and serve to show 
that the particular provision ought not to be 
construed as it would be alone and apart from 
the rest of the statute. Every clause of a 
statute should be construed with reference to 
the context and other clauses in the statute 
so as, as far as possible, to make a consistent 


enactment of the whole statute. No part of 


a statute should be construed in isolation tor’ 
the intention of the law-maker is to be found 
not in one part of the statute or another but 
in the entire enactment and that intention - 
can best be gathered by viewing a particular 
part of the statute not detached from its 
context in the statute but in connection with 
its whole context. It is in the light of these 
prefatory observations that I will now pro- 
ceed to examine the arguments advanced by.. 
Mr. B. J. Shelat. : 


7. As the preamble suggests, the Act is 
passed to amend and codify certain parts of 
the law relating to minority end guardianship 
among Hindus. The Act is thus a codifying 
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enactment in’ respect of ‘the’ subject-macter - 


with which ‘it deals. The question, however, 
is what is the extent and coverage of -his 
subject-matter. The Act-deals with three 
‘types of guardians viz., natural guardians, 
testamentary guardians and: guardians ap- 
‘pointed or declared by Court. The definition 
of “guardian” in S. 4 (b) ¿includes a natural 
guardian, a guardian appointed by the will 
of the minors father, or mother i. e.a žes- 
tamentary guardian and a guardian appoint- 
ed or declared by Court. Sections 4 (c), 6, 
7 and 8 deal with natural guardians; S. 9 
deals with testamentary guardians while Sec- 
tions 12 and 13 deal with guardians appoint- 
ed or declared by Court. One central Hea 
which runs through all these sections is that 
under the Act there cannot be a - nateral 
guardian or a testamentary guardian or gaar- 
dian appointed or declared by Court in zes- 
pect of the undivided interest of a minor in 
joint family property. In respect of each of 
these three types of guardians, specific pro- 
vision is made in language clear and expiicit 
that the guardian in respect. of a minor“s 
property shall be only in respect of his pro- 
perty other than undivided interest in joint 
family property. Section 6 mentions the netu- 
ral guardians of a Hindu minor, in respect of 
his person as well as in respect of his gro- 
perty, but the undivided interest of the minor 
in joint family property is specifically exclid- 
ed from the scope and purview of the sid 
section and the natural guardians in respect 
of ‘the minors property mentioned in- žhe 
said section are only in respect of his pro- 
perty other than undivided interest in jcint 
family property. Section 9 deals with -he 
power of a Hindu father, mother and widow 
to appoint a testamentary guardian, in »es- 
. pect of the minor’s person or in respect of his 
property, but by the very language of zhe 
said section that power is, in so far as it 
relates to the appointment of a testamentary 
guardian in respect of the minors property, 
limited to property other than his undiviced 
interest in joint family property. Section 12 
which deals with guardians appointed or de- 
clared by Court specifically provides that no 
guardian shall be appointed for a minor in 
respect of his undivided . interest in joint 
family property. It will thus be seen that all 
the three types of guardians dealt with by 


the Act, viz.. natural guardians, testamentery ` 


guardians and guardians appointed or declar- 
ed by Court are either guardians in. respect 
of the minor's -person’ or ‘guardians in respect 


_ of the minor's property other ‘than his undi- 


. vided interést in. joint family ` property aad. 
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that the Act does not contemplate and deéal 
with any guardian in respect of the undivid- 
ed interest of a minor in joint family proper- 
ty. The subject-matter with which the Act 
deals is limited to guardians in respect of the 
minor's person or in respect of the minor's 
‘property other than his undivided interest 
in joint family property, whether they be 
‘natural guardians or testamentary guardians 
or guardians appointed or declared by Court 
and the concept of a guardian in respect of 
the undivided interest. of a minor in joint 
family property is not only foreign to the 
Act but is specifically excluded from the 
scope and purview of the Act by express 
enactment, It is against this background that 
I must now proceed to examine the language 
of S. 8 which is the section with which I 
am concerned in the present application, 


8. Section 8 deals with the powers of a 
natural guardian in relation to the minor's 
estate. It empowers the natural guardian to 
do all acts which are necessary or reasonable 
and proper for the benefit of the minor ‘or 
for the realisation, protection or benefit of 
the minor’s estate, but lays down that the 
natural guardian cannot, in any case, bind 
the minor by a personal covenant. It also 
prescribes -certain restrictions on the powers 
of the natural guardian and provides that the 
natural guardian shall not, without the pre- 
vious permission of the Court, mortgage or 
charge, or transfer by sale, gift, exchange or 
otherwise, any part of the immovable pro- 
perty of the minor, or lease any part of such 
property for a term exceeding five years or 
for a term extending more than one year be- 
yond the date on which the minor will attain 
majority. Now the term ‘natural guardian’ 
has been defined in S. 4 (c) to mean. any of 
the guardians mentioned in S. 6. In order, 
therefore, to determine the scope and cover- 
age of S. 8, one must turn to the provisions 
of S. 8 and see who are the natural guardians 
mentioned in that section, for the powers: set 
out in S. 8 are those of the natural guardians 
mentioned in S. 6- and so also are the res- 
trictions set out in that section. The term 


‘natural guardian’ having been defined. in 
'S. 4 (c) and the natural guardians contem- 
‘plated and dealt- with by. the Act.having been 


mentioned in S. 6, the ambit and operation 
of S. 8 must be limited to the ‘natural guar- 
dians mentioned in S. 6 and S. 8 must not 
be construed so as to embrace within ` its 
scope the concept of a natural guardian in 
tespect of the undivided interest of a minor 
in joint farnily property. The. natural guar- 
dians: whose. powers are’ prescribed: by.'S. -8 
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are thus natural guardians in respect of the 
minors property other than his undivided in- 
terest in joint family and the restrictions laid 
down in that section also relate to the same 
natural guardians. The entire scheme of the 
Act which I have analysed in the preceding 
paragraph shows thet the concept of a guar- 
dian in respect of the undivided interest of a 
minor in joint famiiy property is - excluded 
from the scope and purview of the Act and 
the Act does not ccntemplate and deal with 
any guardian in respect of the undivided in- 
terest of a minor in joint family property. 
Since S. 8 deals only with the powers and 
restrictions on powers of natural guardians 
in respect of the minor’s property other than 
undivided interest in joint family property, 
the words ‘the minor's. estate’ and. ‘the im- 
movable property of the minor’ must be con- 
strued so as to mean minor’s estate or im- 
movable property other than his undivided 
interest in joint family property. It is a gene 
ral rule of construction that the Court must 
not only look at the words but must also look 
at the context, the collocation and the object 
of such words relating to such matter and 
interpret the meaning ‘according to what 
would appear to~be the meaning intended to 
to be conveyed by the use of words under 
the circumstances. The words ‘the minors 
estate’ and ‘the immovable property of the 
minor’ having been used in S. 8 in relation 
to natural guardians in respect of the. minor’s 
property other than his undivided interest in 
` joint family property they must be limited 
to mean minor's estate or immovable property. 
other than his undivided interest in joint 
family property and cannot be construed so as 
to include the undivided interest of the minor 
in joint family property. The restrictions con- 
tained in S. 8 do not, therefore. apply in res- 
pect of the undivided interest of a minor in 
joint family property and a father who is the 
Manager and Karta of the joint and undivid- 
ed Hindu family consisting of himself and 
his sons can alienate joint family property in 
its entirety including the undivided share of 
his minor sons in such property without ob- 
taining the previous permission of the Court 
provided the alienction is one otherwise jus- 
tified’ under Hindu law. Merely because. he 
as the father happens to be -the natural: guar- 
dian in ‘respect - of the person and separate 
property of his minor ‘sons ‘within the’ mean- 
ing of S. 6; it does not mean that he cannot 
in his capacity as the Manager and Karta of 
his joint family alienate the-entire joint fami- 
ly property, including. the undivided share 
of his minor sons in such property,. without 
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the previous permission of the Court even in 
cases where such alienation is permitted 
under Hindu Law. It is a well-settled pro- 
position of Hindu Law that a Manager aud 
Karta of a joint family can alienate joint 
family property so as to bind the interest ot 
minor coparceners in such property provided 
that the alienation is either for legal necessity 
or for the benefit of the estate. If the Mana- 
ger and Karta is a father, he has certain ad- 
ditional. powers of alienation under Hindu 
Law and in exercise of those powers, he can 
alienate joint family property so as to bind 
the interest of his minor sons in such pro- 
perty. These powers are not sought to be 
affected in any way by the Act. The conse- 
quence of accepting Mr. B. J. Shelaťs argu- 
ments would be that even in cases where a 
father who is the Manager and Karta of his 


-joint family was entitled under Hindu Law 


to alienate joint-family property so as to bind 
the interest of his minor sons in such pro- 
perty: he would not now be entitled to do so 
without obtaining the previous permission of 
the Court under S. 8 of the Act, Mr. B. J- 
Shelat’s argument would come to this namely 
that after the coming into force of the Act, 
a father who is the Manager and Karta of 
his joint family, cannot alienate joint family 
property so as to bind the interest of his 
minor sons in such property even in those 
cases: where Hindu Law- otherwise permits 
him to do so, and that he can. effect such a 
alienation: only after obtaining the previous 
permission of the court which permission can 
be granted by the Court ‘only in case of 
necessity or for an evident advantage of the 
minor. The result would ‘be that. a father 
who is the Manager and Karta of his joint 
family. would :no longer have the power to 
make a gift within reasonable limits of an- 
cestral immovable property for pious pur 


Poses or to sell or mortgage ancestral im- 


movable property for payment of his’ own 
debts provided the debts were antecedent 
debts: and were not incurred for immoral 
and illegal purposes, and these powers which 
he enjoys under Hindu Law would be gone. 
I have no doubt that the Act was not intend- 
ed to make such a serious inroad into Hindu 
Law. The language of the Act does not jus- 
tify the construction contended for by Mr. 


. B. J. Shelat and ‘unless the Janguage is clear 


and explicit, I would. not be inclined to put. 
such construction which has-the. effect of 
seriously ‘impairing the powers of alienation 
enjoyed: by a father who is the Manager and 
Karta of -his!joint family. under Hindu Law. 
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Such a construction’ would have the efect 
of placing greater restrictions. on a fether 
who is the Manager and Karta of his -oint 
family in the matter-of alienation of -oint 
family property than on a Manager and 
Karta who. is not-the father but a: brcther 
or an uncle or a cousin. A | Manager and 
Karta who is a brother or an uncle or a zou- 
sin would be entitled: to alienate joint family 
property so as to- bind -the interest of minor 
coparceners without obtaining the previous 
permission of the court whereas a Manager 
and Karta who is a father and who would 
therefore be expected to be more particular 
about the welfare of his minor coparceners 
who are his sons would not be entitled to 
alienate joint family property so as to bind 
the interest of his minor sons without obtain- 
ing the previcus permission of the Court. 
This would indeed be an anomalous result. 
_I am, therefore, of the opinion that thé res- 
trictions contained in S. 8 do not apply in 
respect of the: undivided interest of a ménor 
in joint family property and that S. 8 does 
not debar a Manager and Karta of a pint 
family from alienating joint family property 
without obtaining the previous permissior of 
the Court even if the Manager and Karta 
happens to be the natural guardian in respect 
of the separate porperty of any one or more 
of the minor coparceners. Of course, the ali- 
enation would have to be justified urder 
Hindu Law, but S. 8 does not require that 
any previous permission of the Court shculd 
be obtained before effecting such alienat‘on. 
No application can, therefore, be maintained 
under S. 8 of the Act by a Manager and 
Karta of a joint family for permission to 
mortgage or charge, or transfer by sale, sift, 
exchange or otherwise or lease the undivided 
interest of a minor coparcener in joint family 
property even if the Manager and Karta hap- 
pens to be the natural guardian in ' respect 
of the person and separate property of sach 
minor coparcener under S. 6 of the Act. The 


application made by the petitioner before the- 


District Court was, therefore; misconceived 
and the learned District Judge had no juris- 
diction to make the said order dated 8}th 
April 1960 under S. 8 of the Act” 


6. In. the case of Subramaniam v. K. 
Gounder. (AIR 1972 Mad 877), it was observ- 
ed that the language of S. 8 of the Hicdu 
Minority and Guardianship Act in -relation to 
the limitation of powers of mangement of 
the immoveable property of the minor is in 
pari materia with the provisions contained in 
. §. 29 of the Guardians and Wards Act. The 
expressions “minors estate” and “immovasle 
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property of the minor” occurring in S.8 can 
apply only to definite properties belonging 
to the minor and not to a fluctuating interest 
of the minor in the undivided Hindu family. 
It was further held that the Manager or 
Karta of a joint family can alienate joint 
family property so as to bind the interest of . 
the minor coparceners in such property pro- 
vided the alienation is either for legal neces- 
sity or for the benefit of the estate. If the 
manager and Karta is the father, he has cer- 
tain additional powers of alienation under 
Hindu Law and in exercise of those. powers 
he can alienate joint family property so as 
to bind the interest of his minor sons in such 
property. It was held that the sale-deeds ex- 
ecuted by a Hindu father on behalf of him- 
self and as a guardian of his minor son are 
not invalid. 


7. The Orissa High Conie has d con- 
sidered the provisions of. S. 8 of the Hindu 
Minority and Guardianship Act. In the case 
of Sunamani Dei v. Babaji Das (AIR 1974 
Ori 184), ‘the “Orissa High Court has held 
that when the minor and his mother con- 
stitute a Hindu joint family each with a 
moiety undivided interest in the house be- 
longing to the family, in the absence of the 
father, the mother..as natural’ guardian can 
alienate even the minor's half share ia the 
house under the personal law. Section 8 of 
the Hindu Minority and Guardianship Act 
will not apply to such alienation. 


8. The Patna High Court, in the case of 
Nathuni Mishra v. Mahesh Misra (ATR 1963 
Pat 146) has held that where a manager and 
karta of a Hindu joint family enters into a 
contract for the sale of immovable property 
belonging to the family for a legal necessity, 
the purchaser is entitled in law to obtain a 
decree for specific performapce of contract, 
though some of the members of the joint 
family are minors. If legal necessity for the 
contract of sale has been established, it is 
enough to bind the minor coparceners also. 
and it is not necessary in such a case to 
establish, in addition to the legal necessity, 
actual benefit to the minors, It has further 
held that S. 11 of the Act does not deal with. 
the disposal of the undivided interest of a 
minor in a joint Hindu, family governed by 
the Mitakshara school of law. As a matter 
of fact, S. 12 provides that no guardian shall 
be appointed for the minor in respect .of the 


‘undivided interest in a joint Hindu family. 


If the minor is a member of ‘a joint family 
governed by the Mitakshata law, the father 
as karta or manager is entitled to the mana- 
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including the minor's- interest., Section . L1 
carmot be pleaded zs a bar to the disposal 


of joint family property. by the manager or 
the karta of the family for legal necessity. 


9. These cases referred to above repre- 


sent a general consensus amongst the diffe- 
rent High Courts. about the true scope of 
S. 3 of the Hindu Minority and Guardianship 
Act. The learned counsel appearing on þe- 
half of the appellant has, however, strongly 
relied upon the two unreported judgments: of 
Division Benches of this Court and submits 
that they support his argument that father 
as.a karta of the jcint Hindu family cannot 
alienate the minor’s interest in a joint fami- 
ly property in the absence of the permission 
of the civil court as provided in S. 8 of the 
` Act. The first case relied upon by the learn- 
ed counsel is First Appeal No. 208 of 1959 
(Kanhaiya Lal v. Ram Deo Jain) decided on 
7-2-1962 (All) by a Division Bench of this 
‘Court. In that case, a contract for the sale of 
land was entered into between Lala Anandi 
Dayal Garg, acting for himself and as guar- 
dian of his minor sons Ram Gopal, Kishan 
Gopal and Hari Gopal and his minor 
daughters Kumari Usha and Kumari Indu Bala 
and Girja Nandan, Mahesh Prasad and Girdhar 
Gopal, sons of L. Anandi Dayal Garg, who 
were major, on the one hand and Ramdeo 
Jain and Sohanlal Jain, on the other, wheres- 
by the former agreed to sell a specified piece 
of land to the latter for a sum of Rupees 
22,748/12, The proposed purchaser resiled 
from the contract and Anandi Dayal Garg 


ard his minor and adult sons and daughters 


‘ who were minor filed a'suit for specific per- 
formance of the contract. The court decreed 
the suit in respect af the shares af the majors 


but dismissed the suit for specific performance `’ 


in relation to the shares of the minors: The 
ecurt’ was of the view’ that the permission 
which has been granted by the District Judge 
was to sell the land not to enter into a con- 
tract for the-sale of the land. It was held 
by the Bench that contract of sale of immo- 
vable property is a contract of a purely per- 
scnal nature and no personal liability can 
be imposed on the minor. Minor cannot be 
compelled to perform the contract. The pur- 
chaser in such-a case can only claim com- 
pensation against the guardian provided he 
can ‘establish a case for compensation, but he 
cannot claim such a compensation against 
the minor. It was further held that a minor 


or a lunatic in British India cannot contraci 


at all. Consequently, if he is a party to. any. 
- agreement, there. is.in thézéeye:of.the:. law. no.. 
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contract, and, consequently, no right: to, speci- 
fic performance. at the instance either of the 
promisor or the- promisee... In this view of 
law, the Bench held that the minors could 
not: obtain a decree for specific performance ` 
in relation to their part of the contract, 


10. The other decision relied upon by the 
counsel for the appellant is the case of Smt. 
Ginno Bai v. Ram Babu Singh (First Appeal 
No. 195 of 1964 decided by another Divi» 
sion Bench of this Court on 6-1-1969 (All), 
The relevant facts were found as under; 

“The second. submission made on behalf 
of the respondents is that Shri Ram Babu 
Singh was not entitled to enter into such a 
eontract on behalf of the. minor sons of his 
brother Chaudhary Gangadhar Singh, and 
that such contract was not enforceable 
against the minors. In support of this sub: 
mission, reliance has been placed on S. 8 and 
S. 11 of the Hindu Minority and Guardian- 
ship Act (No. 82 of 1956). It has been point’ 
ed out that Shri Ram Babu Singh who was 
father’s brother of minors Raghuraj Singh, 
Jagdish, Munna and Lachcho, was not com- 
petent to enter into a contract with regard to 
the estate of the minors, and that such a 
contract was not enforceable against the in- 
terest of the minors. Cl. (2) of S. 8 of the 
Hindu Minority and Guardianship Act lays 
down that the natural guardian shall not. 
without the previous permission of the court 
mortgage or charge or transfer by sale, gift. 
exchange or otherwise any part of the im- 
movable property of the minor. Cl. (8) of 
that section further lays down that any dis- 
posal of immovable property by a natural 
guardian in contravention of the second clause 
is voidable at the instance of the minor or 
any person claiming under him. Attempt was 
made by Mr. D. Sanyal to show that S. 8 
does not apply to transfers: of coparcenary 
property of a Hindu joint family in which 
some of the members. are minors. In that 
class of cases, the karta of the joint family 
has ‘power to alienate the coparcenary pro- 
perty even though some of the members of 
the coparcenary property are minors provid- 
ed of course that the alienation is: for valid 
necessity. We may point out that in para. 3 
of the plaint, the plaintiff-appellant alleged 
that Shri Ram Babu Singh defendant No. 1 
agreed to sell the suit property to the plain- 
tiff for self and as natural guardian of the 
minor sons of his brother’ Gangadhar ‘Singh. 


It: has nowhere been ` alleged that Shri Ram 
Babu Singh was , the , ‘Karta of, joint, family, 


-of .which. the. minors ‚were members, ir: fhat i, 


a 
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Shri Ram Babu Singh entered into the agres- ` 
mient in his status as Karta of such a jozat 
family. He claimed to be the ‘natural gusr- 


` dian of the minors at the tinie when he ex- 


tered into the agreement; Now it is ‘not’ ds- 
puted that Shri Ram Babu: Singh, who was 
the uncle of the minors was not their natu-al 


` guardian. It is not contended: that he was-a 


certificated guardian either. In view of tle 
averments of the plaint, it is not ‘‘possikle 
for us to permit the plaintiff to support the 
agreement on the ground that Shri Ram Basu 


Singh acted as Karta of a joint Hindu famaly 


when he entered. into the aforesaid agrze- 
ment. It was also urged by Mr. Sanyal that 


‘the property in respect of which agreemeat 


had been made was coparcenary prope-ty 
and that S. 8 referred to above is, therefore, 
not applicable. We do not find any force in 
that submission. Such a question was corsi- 
dered by a Division Bench of this Court in 
First Appeal No. 208 of 1959 (All) (Kan- 





. bhaiya Lal v. Ramdeo Jain decided on 7-2- 


1962). In that case, it was the father of the 
minors himself, who had entered into fhe 
agreement and was, therefore, undoubtedly 
the natural guardian of the minors, The vizw 
taken by that Division Bench was that S.-8 
is applicable to the estate of a minor whe- 
ther that estate way constitu: by the = 
clusive properties of the minors, or by zis 

















` interest in the coparcenary property. It was 


also suggested that Shri Ram’ Babu Singh 
was the de facto guardian of the minors: We 
are unable to accept that contention inasmuch 
as the plaint allegations go to show that it 


_ was claimed that Ram Babu. Singh was the 


natural guardian of the minors. Assuming Dr 


_a@ moment that he was a de facto guardian, 


S. 11 of the Hindu Minority and Guardica- 
ship Act clearly prohibits a de facto guardian 
from disposing of or dealing with the pa- 
perty. of a Hindu minor.’ 


‘I1. The words which have Been und=r- 
fined for emphasis have been stressed by. the. 
learned counsel for arguing that the mincr’s 


‘interest in coparcenary property could not be 


sold by the, natural- guardian, namely, te 
father. 


12. The facts of the casein First Appeal 
No. 208 of 1959 (All) did not. require the 


. court to hold that, the ‘minor's interest in 


question, .in ,a ,coparcenary property coud 
not be sold by the father. under the Hinzu 


- Law ‘and, nein ‘the ao did mt 
SO: hold- ee tae ge ignite, Aist A 
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~- 18.. “Guardian” has: been defined in. Sec- 
tion 4 (b) of the Act as. under: . 

“4 (b) “guardian” means a person having 
the care of the person of a minor or of his 
property or of both his person and property 
and ‘includes— ` 

(i) a natural gains 

(ii) a guardian appointed by the will of 
the minors father or mother, . 

(ii) a guardian appointed or declared by 
a court, and 

(iv) a person empowered to act as such 
by or under any enactment relating to any 
court of wards; 

oa guardian” has been defined in 

6 of the Act. S. 12 of the Act provides 
an where a minor has an undivided interest 
in joint family property and the property is 
under the management of an adult member 
of the family, no guardian shall be appointed 
for the minor in respect of such undivided 
interest; provided that nothing in this sec- 
tion shall be deemed to affect the jurisdiction 
of a High Court to appoint a guardian in 
respect of ‘such interest. This proviso lays 
down that- this restriction shall not affect the 
jurisdiction of the High Court to appoint a 
guardian in respect of a minor. 


14. The provisions of S. 6 exclude a 
Hindu minor having .a. natural guardian as 
defined by the Act for his undivided inte- 
rest in. a joint family property. This would, 
therefore, exclude a natural guardian as 
understood by the Act applying for the per- 
mission of the Court under S.-8 (2) of the 
Act. The result would be that so long as the 
Hindu Law shall apply, a father or a natural 

guardian can alienate a minors interest in: 
corpreenary property subject to the well- 
known conditions regarding benefit of the es- 
tate ete. i 5 l 
- 15. I find no merit in this second appeal 
and it is. dismissed with costs. 
Appeal dismissed, 
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Motor Vehicles Act (4 of 1989), S. 68 — 
U. P. Motor Vehicles Bules (1940), R. 51-H 
(8) — Validity — Imposition of condition 
about payment of passenger tax — Not in- 
valid. 

The State Government had power to frame 
E. 51-H (8) under S. 68 {1} and the mere 
fact that in the notification S. 68 (2) (h) (ii) 
was mentioned did ‘not render it invalid if 
its validity could be supported under S. 68 
(1). S. 68 (2) does not exhaust or otherwise 
lmit or control the rule making power of 
the Government under S, 68 (1). It merely 
recognises that all the specific items men- 
tioned therein are within the scope of the 
general power under S. 68 (1). (Para 8) 

The tax payable under the U. P. Motor 
Gadi (Yatri Kar) Adhiniyam, 1962 was based 
an passengers capacity of commercial buses 
which clearly has relation to the wear and 
tear caused to the roads used by the buses. 
The tax payable under the Adhiniyam is 


therefore compensatory in character. Its ob- 
ject clearly is to raise funds for providing 


better roads and maintaining them and pro- 
viding other facilities to the travelling public. 
Thus whether the holder of a stage carriage 
permit is in arrears of such tax or not is a 
relevant consideration under S. 47 (1) (a). 
Their collection is evidently connected with 
the organization cf the transpcrt system in 
tae State and the user of the highway by the 
public service vehicles. Imposition of a con- 
Cition about payment of a transport tax must 
be held to be velid and within the scope 
cf S. 47 (1). (Para 5) 

Thus, R. 51-H (8) was validly framed 
under S. 68 (1) and the condition (that the 
permit could be suspended for default of 
payment of passenger tax) could legally be 
incorporated in the permit. Since in the in- 
stant case there was a breach of the condi- 
fon, the Regional Transport Authority was 
perfectly right in suspending it under S. 60 
(1) (a), Case law discussed. (Para 6) 

Anno: AIR Comm. M. V. Act Ist 1972 
Edn. S. 68, N. 1. 


Cases Referred: Chronological Paras 
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YASHODA NANDAN. J.— This special 
appeal is directed against the judgment of 
a learned single Judge dismissing the ap- 
pellant’s petition under Art. 226 of the Con- 
stitution. 

2. The material facts giving rise to the 
writ petition and this special appeal are that 
the appellant is the ownér of a stage carri- 
age No, U. P. C.. 6547. He was granted a 
permit under S. 48 of the Motor Vehicles 
Act, 1989 (hereinafter referred to as the Act) 
by the Regional Transport Authority to ply 
the vehicle on the Allahabad-Derwa route. f 
The permit was valid up to 16th May, 1975. 
The appellant fell in arrears of passenger 
tax leviable and payable to the State Gov- 
emment under the provisions of U. P, Motor 
Gadi (Yatri Kar) Adhiniyam, 1962 hereinafter 
called the Adhiniyam. A notice dated 26th 
June, 1973 was issued to the appellant by 
the Regional Transport Authority, Allahabad, 
intimating to him that a sum of Rs. 11,144.00 
was due against him as passenger tax and 
that the same was in disregard of the condi- 
tions for the issue of the permit granted to 
him. By means of that notice, the appellant 
was asked to explain why action should not 
be taken against him under S. 60- (1) (a) of 
the Act. The appellant failed to show satis- 
factory cause for non-payment of the pass- 
enger tax and non-compliance of the condi- 
Hens of the permit and consequently the Re- 
gional Transport Authority by order dated 
18th August, 1973, suspended the appellant’s 
permit with immediate effect until the entire 
arrears were cleared. The appellant invoked 
the powers of this Court under Art. 228 of 
the Constitution and challenged the order of 
suspension of his permit and prayed for its 
quashing. He further prayed for a writ of 
mandamus directing the Regional Transport 
Authority not to interfere with the petitioner's 
(appellant’s) right to ply his stage carriage 
on the route for which he held a permit tll 
such time as it expired. 


8. The permit held by the appellant con- 
tained a condition that it could be suspended 


for default of payment of passenger tax 


This condition was imposed apparently 
under Rule 51-H (8) of the U. P. Motor Vehi- 
cles Rules. This rule provides that, 

“The Regional Transport Authority may, 
to any permit granted or countersigned by 
it, attach the condition that in the case ofa 
stage carriage or a contract carriage, the vehi- 
cle shall not at any time be used in any pub- 


pie 
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lc place unless the tax due under the Uftar 
Pradesh Motor Gadi (Yatri Kar) Adhiniyam, 
1962, has been paid in the prescribed manner 
by the holder cf the permit.” 2 
The rule purports to have been framed in 
exercise of powers under S. 68 (2) (hh) (ti) 
of the Act. The vires of this rule and the 
condition imposed in the permit thereunder 
were challenged by the learned counsel for 
the appellant before the learned single Judge 
who decided the writ petition, as well as be- 
fore us in appeal. The provision of the Act 
under which Rule 51-H (8) purports to hive 
been made te the extent relevant for Jur 
purposes is in the following terms:— 

“68. Power'to make rules for the purpcses 
~of this Chapter:— (1) A State Government 
may make rules for the purpose of carrying 
into effect the provisions of this Chapter. 

(2) Without prejudice to the generality of 
the foregoing power, rules under this section 
may be made with respect to all or any of 
the following matters. namely: 


(hh) the conditions subject to which, and 
the extent to which, a permit granted m an- 
other State shall be valid in the State w-th- 
out countersignature; 


(bh) (i) was mentioned did not render it in- 
valid if its validity could be supported under 
S. 68 (1) of the Act. We are in complste 
agreement with the view taken by the learn- 
ed single Judge. Sub-sec. (2) of S. 68 does 
not exhaust or ‘otherwise limit:or contro} che 
rule making power of the.Government under 
sub-sec. (1) of S. 68. It merely recognikes 
that all the specific items mentioned thersin 
are within the scope of the general power 
under sub-sec. (1). The view taken by the 


learned sirigle Judge finds ample support . 


from the decisions in Emperor v. Sibnath 
Bannerji (AIR 1945 PC 156) which was: fol 
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lowed with approval by the Supreme Court 
fn Santosh Kumar v. The State (AIR 195} 
SC 201). Similar views have: beem expressed! 
by the Supreme Court im LL. Hazari Mal 
Kuthiala v. Income-tax: Officer (AIR 1961 
SC 200), Afzal Ullah v. State of Uttar Pra- 
desh (AIR 1964 SC 264), Lekhraj Sathram- 
das v. N, M. Shah, (AIR 1966. SC $34) andi 
N. B. Sanjana v. The Elphinstone Spinning, 
and Weaving Mills Co. Lid: ((1971) 1 SCC: 
887) : (AFR 1971 SE: 2089). 

4. The learned single Judge considered’ 
the validity of the rule and the condition in- 
corporated in the permit in compliance: there- 
to with reference to S.~68 (1) of the Act 
and held that the rule was valid. The learo- 
ed single Judge further took the view that 
the appellant having accepted the permit on 
the condition imposed, if did not appear fair 
on his part to avoid to: pay the arrears of tax’ 
which had amounted to Rs. IT, 144:/-. 


5. Learned counsel: for the: appellant con- 
tended that in exercise of powers, under Sec» 
tion 68 (1) of the Act, the State Govern- 
ment may frame: rules only for the purposes 
of carrying into effect Chapter IW of the Act. 
He further urged’ that the Adhiniyam: pro- 
vided for a tax merely to raise the general 
revenues of the State and was akin to the 
Indian Income-tax Act. He submitted that the 
realisation’ of the tax payable under the 


Adhiniyam was not am action which carried! ` 


out the purposes of the Act and consequently a 
rule of the nature under challenge: fell out- 
side the scope of S. 68 (Œ of the Act. To 
support of his contention, learned! counsel for 
the appellant urged -that under. S. 4% (1); (a) 
of the-Act while granting a stage carriage 
permit the Regionat Transport: Authority had. 
to take into: account only matters: which re- 
lated to the interests of. the: travelling public. 
lt: was submitted that realisation. of. taxes due 
to’ the State. may have am impact on the 
general. interest of the: public: but was, nat 
directly connected with the interest. of the 
travelling public. In. support of his; contention 
that a rule dealing with the realisation of 
taxes unconnected with the purpose of the. 
Act and with the interest of the ftra- 
velling ‘public fell 
of S. 68 (3) of the Act, he: placed! reliance om 


the decisión ‘of the Madras High ' Court in 


K. Raman and Co: Tellicherny v: ‘Fhe State: 
of Madras: (AFR 1953: Mad! 84). This. was: ai 
decision’ by“ means of which am order passed! 
by the Collector refusing to: renew a Yarm 
and Cloth Dealer’s: License: om the: sole ground! 
that the petitioner before: the Court had not 
produced: the. Income-tax aud! Excess. profits: 


beyond the scope“ 


` 
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in arrears relying’ upon a notification’ issued 
by the Madras Government was quashed by 
certiorari. The order disclosed that the Col- 
lector was using his powers under the Yara 
Dealers Control Order for the purpose of 
collecting the amounts due to the Govern- 
ment of India. It was held by Subba Rao, 
J. (as he then was) that the fact that a person 
is in arrears of income-tax was not germane 
to the issue of a licence under the Yarn 
Dealers Control Order. The view was taken 
that the renewal of the licence had been re- 
fused on the basis cf circumstance extraneous 
to the right of the petitioner before the Court 
to carry on his business. In our opinion, the 
abovementioned decision of the Madras High 
Court is clearly distinguishable. Section 4 
of the Rajasthan Motor Vehicles Taxation 
Act, the scope of which came up for con- 
sideration before the Supreme Court in Au- 
tomobile Transport (Rajasthan) Ltd. v. State 
of Rajasthan (AIR 1962 SC 1406), was in the 
following terms (at p. 1412):— ` 


“4, Imposition of tax.— (1) Save as other- 
wise provided by this Act or by rules made 
thereunder or by any other law for the time 
being in force, no motor vehicle shall be used 
in any public place or kept for use in Rajas- 
than unless the over thereof has paid in 
respect of it, a tax at the appropriate rate 
specified in the Schedule to this Act within 
the time allowed by S. 5 and, save as here- 
inafter. specified, such tax shall be payable 
annually notwithstanding that the motor vehi- 
cle may from time to time cease to be used. 

(2) An owner who keeps a motor vehicle 
of which the certificate of fitness and the 
certificate of registration are current, shall, 
for the purposes of this Act be presumed to 
keep such a vehicle for use. 

(8) A person who keeps more than ten 
motor vehicles for use solely in the course 
of trade and industry shall be entitled to a 
deduction of ten per cent. On the aggregate 
amount of tax to which he is liable. 


Explanation: The expression “trade and 
industry” includes transport for hire”. 


There were four Schedules to the Rajasthan 
Act. The result of reading of Section 4 of 
the Act with the Schedules was that no ous 
could use or keep a motor vehicle in Rajas- 
than without paying the appropriate tax for 
it and if he did so he was made liable to 
the. penalties. imposed under Section. 11 
thereof. The Rajasthan Act fixed the quan- 
tum ‘of tax with regard to the seating capa- 
city in some “cases and‘ loadiiig: . capacity.” in 
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tax verification certificates and the ‘firm was. 
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other cases just as the Adhiniyam- does. 
The tax under consideration was held: by the 
Supreme Court to be’ compensatory in ‘cha- 
racter. S. K. Das, J., who delivered the majo- 
rity judgment, observed that (at p. 1425): 

“It seems to us' that a working test for 
deciding ‘whether a tax is compensatory or 
not is to enquire whether the trades people 
are having the use of certain facilities for 
the better conduct of their business and pay- 
ing not patently much more than what is re- 
quired for providing the facilities. It would 
be impossible to judge the compensatory na- 
ture of. a tax by a meticulous test, and in 
the nature of things that cannot be done. , 

Nor do we-think that it will make any 

difference that the money collected from 
the tax is not put into a separate fund so 
long as facilities for the trades people who 
pay the tax are provided and the expenses 
incurred in providing them are borne by the 
State out of whatever source it may be. In 
the cases under our consideration. the tax is 
based on passenger capacity of commercial 
buses and loading capacity of goods vehicles; 
both have some relation to the wear and tear 
caused to the roads used by the buses, In, 
basing the taxes on passenger capacity or 
loading capacity, the legislature has merely 
evolved a method and measure of compensa- 
tion demanded by the State, but the taxes 
are still compensation and charge for rogii- 
lation.” 
Applying the test laid Awa by the Supreme 
Court, we find that the Passenger Tax levi-. 
able under the Adhiniyam is a .compensa- 
tory tax. Section 3 (1) at the Adhiniyam 
provides that, 

“From and after the coming into force ‘of 
this section there shall be levied and paid to 
the State. Government a tax on every pas- 
senger carried by a stage carriage at a rate 
equivalent to five per cent of fare payable 
by such passenger to the operator of the 
stage carriage in respect of Biy journey in 
the State : _ 

Provided that 


Explanation T.— When a passenger is 
carried by stage carriage at a concessional 
rate or without -being charged any fare, the 
fare normally payable for the journey shall, 
for the purposes of this section be deemed to 
be the fare payable by such passenger. 

Explanation Il— In the case of a contract 
carriage the fare payable for the . carriage 


- divided by the number. of passengers thers- 


iti shall ‘he deemed’‘to ‘the fare’. payable by 
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each such -passenger, provided. that when the. 
fare. payable for the carriage is less. than 
seventy-five per cent. of that worked out at 
the maximum rates, if any, fixed for contract 
carriages in pursuance .of the provisions of 
the Motor Vehicles Act, 1939, such seventy- 
five per cent. shall be deemed to be the fare 
payable for the carriage.” 


The tax as in thé.case of the Rajasthan Act 

was based on passenger capacity of > com- 

mercial buses which clearly has relation ‘to 

the wear and tear caused to the roads ased 

' lby the buses. It is thus reasonable to. hold 
that the tax payable under the Adhiniyam: is 
compensatory in character. Its object clearly 
is to raise funds for providing better roads 
and maintaining them and ‘providing other 
facilities to the travelling public. Thus whe- 
ther the-holder of a stage carriage permit 
is in arrears of such tax or not is a relevant 
consideration under Section 47 (1) (a) of the 
Act, Their-collection is evidently. connected 
with the organization of the transport system 
in the State and the user of the highway. by 
the public. service vehicles. Imposition of .a 
condition -about payment of a transport tax 
was held to be valid and within the score of 
Section 47 (1) of the. Act in Arbind Kumar 
Singh v. Nand Kishore Prasad (AIR 1968 
Pat 254). It was-urged before the High Court 
that Bihar Act XVII of 1950 and the rules 
made thereunder contained ample prov-sion 
for realisation of the tax provided for by 
that. Act and for that purpose it was not 
necessary to impose such a condition while 
granting permit. Rejecting the argument, it 
was observed. by Narasimhan, C. J. (a: he 
then -was) speaking on behalf of the Court 
that (at p. 256), , 

“Once it is ‘onceded (quite properly) that, 
in granting a permit, the R. T. A. shall have 
regard to the interests of the travelling pub- 
lic using the roads in the State and onceit is 
clearly established that transport taxes are in 
the nature of compensatory taxes, it is al- 
ways open to the Authority to insist on pay- 

. ment of such taxes before granting. pecmit 
because such a condition will be in the -inte- 
rests of the general travelling public. using 
motor vehicles. It may be that the transport 
tax is a tax on the persons travelling in the 
. vehicles and not on the vehicles themselves 
but this makes no distinction in principle -so 
far as the existence of a direct nexus be- 
tween the condition imposed and the pur- 
pose of Section 47 of the Motor Vehicles Act 
is concerned.” 

These observations . are " pelevant ‘because the 
passenger; tax Yeviable under ; ‘the Adhiniyam, 
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is also payable by .the passengers, . though , it 
has to be collected and paid. to the State 
Government by, the owner of the vehicle. An 
appeal preferred against the judgment of the 
Patna High Court was dismissed by the Sup- 
reme Court in Arbind Kumar Singh v. Nand 
Kishore Prasad (AIR 1968 SC 1227), though 
the validity of the condition was not allowed 
to be challenged. It was contended before 
the Supreme Court that the imposition of a 
condition that the appellant shall produce a 
clearance certificate in respect of the trans- 
port tax was invalid and the condition was 
liable to be ignored by the appellant since it 
was beyond the scope of Clauses (a) to (£) of 
sub-section (1) of Section 47. The Supreme 
Court, however, observed that (at p. 1231), 


“We need express no opinion on that argu- 
ment, If the argument raised by counsel for 
the appellant has any substance, and if it be 
held that the grant of a permit is to be sub- 
ject only to such of the conditions as may 
be prescribed under S. 48, the order made 
by the Regional Transport Authority must be 
deemed to be an order refusing the permit. 
The appellant could, if so advised, haye 
challenged the validity of the imposition of 
the condition relating to the payment of tax, 
but he could not ignore the conditions sub- 
ject to which the permit was, granted.” 


These observations of the Supreme Court 
lend support to the view taken by the learn- 
ed single Judge that it did not appear’ fair 
on the part. of the appellant to ayo: to pay 
the arrears of tax. 


6. Section 6A of the Bihar ‘and’ Orissa 
Motor Vehicles Taxation Act, 1930 provided 
that “no motor vehicle plying under a per- 
mit granted by a competent Transport Autho- 
rity of any other State under the provisions 
of the Motor Vehicles Act, 1989 (IV of 1989) 
shall be uséd or kept for use in Bihar unless 
there has been paid in respect thereof, a tax 
on fortnightly ‘basis, calculated at the ap- 
propriate rate specified in the second Sche- 
dule to this Act.” In Dilraj Singh’ v. ‘The 
Minister of Transport, Bihar (AIR.1971 Pat 
409) the petitioner before the Court ap- 
plied for grant of a stage carriage permit on 
the route Bhabhua to Buxar via Chausa. The 
South ‘Bihar Regional Transport Authority — 
hereinafter to be referred as S.B.R.T.A. — 
‘by .a resolution dated 18th February, 1965,- 
decided to grant the permit to the petitioner 
subject to. production of all valid documents 
of 1965, model bus within one and a - half 
months from the date of. the order, that is, . 


up to. the 80th. March. 1965, failing . „which . ` 
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the sanction of permit in his favour would 
stand automatically revoked, and the permit 
was to be given to the next deserving: candi- 
date, Nand Kishore Prasad who figured as 
respondent No. 4 before the Patna High 
Court on production of all valid documents 
of 1965 model bus along with clearance 
certificate of transport tax within one week 
and of 1965 model bus within cne month 
from the date of revocation of sanction, In 
substantial compliance of the aforesaid order 
the petitioner before the Court filed (a) re- 


gistration certificate of 1965 model bus being. 


R. J. O. 998, (b) tax token, (c) insurance 
certificate and (d) challan showing deposit 
of Rs. 90/- only. The sanction of the permit 
was revoked because of the petitioner’s fail- 
ure to coniply with the imperative terms of 
the resolution. Against the order of the revo- 
cation, the petitioner preferred an appeal 
before the State Transport Appeal Board and 
the said authority dismissed the appeal. of 
the petitioner holding that in the absence 
of certificate -of fitness in view of Section 38 
(1) of the Act on the relevant date the peti- 
tioner could not have put the vehicle on the 
road without any let or hindrance, and there 
was non-compliance of the imperative order 
passed by the §.B.R.T.A., because the peti- 
tioner failed to produce another valid docu- 
ment, namely, tax token, A revision filed by 
the petitioner was dismissed by the Trans- 
port Minister. The orders passed by- the 
Transport Minister was challenged by the 


petitioner by means of a writ petition: It was ` 


urged by the counsel for the petitioner before 


jurisdiction while granting a permit to 
petitioner to impose a restriction to the effect 
that he must produce valid documents, like 
certificate of fitness and tax token. The con- 
tention. was rejected by the Division Bench, 
which heard the writ petition, firstly on- the 
ground that if the patitioner thought that the 
imposition of such a condition. by the 
S.B.R.T.A. was itself invalid, “he should have 
challenged it before the superior authority, in 
appeal or revision. It was held that having 
accepted the condition’ as valid and having 
attempted to claim the benefit of the order 
on the ground that. he had fulfilled these 
conditions, he cannot now be ‘permitted to 
take up the plea that the conditions them- 
selves were invalid as being outside the 
‘scope. of the Act. It was further held. that ‘it 
could not be said-that the. grant of permit 
made subject to production of the certificate 
of fitness and tax token was invalid and that 
the condition ‘was Hable to be igaored. Tax 
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the. High Court that the S.B.R.T.A. had no Vacated. 
the 
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token’ was required in respect of the tax 
payable under the Bihar and Orissa Motor 
Vehicles Taxation Act. Section 6-A whereof 
has been quoted earlier. Rejecting the con- 
tention, the Court ‘held that. 

“The tax is of compulsory nature, and ‘its 
collection is ‘connected with the ‘transport 
system in the State and ‘the user -of ‘the roads 
by the public service vehicles. Hence, the re- 
quirement of payment .of Bihar Tax and the 
production of tax token before stage carriage 
permit can be given to an applicant cannot 
be struck down as being wholly unconnected 
with the subject........ - 

We have already held that the tax :is :con- 
nected with the transport system. Jt is al- 
ways open to the authority to ‘insist an pay- 
ment of such tax before granting the permit 
because such a condition shall be ‘in the 
interests of the ‘general travelling public 
using ‘motor vehicles.” ` 
In our judgment thus ‘the rule-impugned was 
validly framed ‘by the ‘State Governmént ‘in 
exercise of the powers under Section 68 (1) 
of the Act and the condition could ‘legally 
be incorporated in the permit granted ‘to the 
appellant, Since ‘there was- a “breach of the 
condition, the Regional Transport Authority 
was perfectly within its legal rights in -susi 
sending it under Section 60 (1) (a) of hel 
Act. l j 

7. ‘There is, in our opinion, no ‘merit in 
his: appeal, which is ‘hereby dismissed. ‘The 
appellant shall be Hable to ‘pay costs ‘to ‘the 
tespondents. Interim order, ‘if any, is ‘hereby 


Appeal dismissed- 





‘AIR 1978 ALLAHABAD 234. 
YASHODA NANDAN, J. 
Subhash ‘Chandra Jain, Applicant w. Smit. 


" Vidyut Jain, Opposite Party. 


-Civil Revn. No. 739 of 1976, “D/- 19-8- 
1977.5 l she ; 
{A) Givil P. C. ( of 1908), S. 20 — Suit | 


‘for. maintenance allowance and permanent 


injumction restraining husband from perform- 
ing second marriage — Place of suing is 
place of marriage. l TE 

- A suit claiming maintenance allowance 
and a permanent injunction :restraining the 
husband from entering into :a -second marri 


°(Against order of Manphool Singh, Civil 
J. Etah D/- 19-1-1976) ` 


IU/10/D542/77/MNT/MVÝ 





1978. 


age during: the subsistence: of the: marriage 
with the plaintiff is. maintainable at the 
place where the parties: entered: into- marrage 
AIR 1955: All 387; AIR 1954- Mad 358 
Rel. on: (Para 6) 

(B) Civil P., C: (5 of 1908), Sections 19 and 
20- — Applicability — Ornaments retcined 
by husband —- Suit by wife for their re- 
turn or compensation — S, 19 does not 
apply — Section 20 (c) applies. 

Section I9 applies to a suit where: wromg to 
movable property has been done in the 
sense that it has im some way been chaaged 
so that its value diminished and the plaintiff 
claims compensatiom for that damage. It has 
no application to the case where movable 
property has wrongly been taken away and 
detained by the defendant. A sui for 
return of ornaments alleged to ‘have’ beer de- 
tained: by’ the husband or for award of 2om- 
pensation for’ the price thereof will be gov- 
erned: by: S: 20 (e). (Para 7) 

(C): Civil P. C. (5. of 1908). Section 29 — 
Cause of action — What is — Stridhana 
ornaments retained: by husband — Sut by 
wife: for their return: — Place of suing. ` 

The cause. of action has: no relation to 
the defence. which is set up by the defen- 
dant + “It refers entirely to- the grounds ‘set 
forth: in the plaint as the- cause of action, or, 
in other words, to the medis upon whick the 
plaintiff asks: the. Court to: arrive at a coaclu- 
siom im his: favour”. (1888) 22 QBD 128; 
ATR: 1955 AN: 887. Rel. om © (Para 8) 

The contention that acquisition of property 
does not form any part of the cause. of action 
in a suit instituted for its refurn or for 20m- 
pensation im leu thereof is only paräally 
correct. Stridhana property, however, falls 
in a separate class and’ has special features 


which are not available to properties ether | 


than Stridhana which a wife may possess: or 
own. The ornaments were received as gifts 
by the plaintiff wife at the time of her wed- 
ding with the applicant and that fact ccnsti- 
tuted part of the cause of action for their 
return or for compensation as price thereof. 
Since. she. had acquired. Stridhana during het 
marriage: at Etah, part of the cause of action 
did arise at Etah and a suit for their return 


would lie. there. (Paras 10. 11) 
Cases Referred : Chronological Paras 
AIR 1955 All 887 4,9 
ATR 1954 Mad 858 5 


ATR 1985 Cal t60 r ILR 61-Cal 1028 7 
(1888) 22 QBD 128 : 60 LT 250, Real v. 

Brown i 7 
(1873) 3 CE 167 : 28 LF 32, Cooke v. Gil 7 
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L. P. Singh, for Applicant; S. C. Varma, 
for Opposite Party. 

ORDER:— This is a revision arising out 
of a suit instituted by the plaintiff-opposite 
party against the applicant for recovery of 
amount of Rs. 8,570/-, as arrears of main- 
tenance .allowance for the period com- 
mencing Ist of August, 1969 and ending 
80th September, 1971, for future mainten- 
ance allowance’ at the rate of Rs. 400/- per 
month for return of ornaments of the plain- 
tiff-opposite party alleged to have been ille- 
gally detained by the defendant-applicant or 
in the alternative for an amount of Rs. 
11,600/- as compensation therefor and for 
permanent injunction to restrain the appli- 
cant from entering into matrimony with one 
Km. Ushi or any other girl or woman. 

2.. The suit was instituted by the opposite 
party on the allegations that she was mar- 
ried to the applicant according to Jain 
Dharmashastra on the 8th of June, 1969 at 
her parents’ residence at Etah. It was alleged 
that while the applicant was employed and 
lived at Delhi his parents resided at Calcutta. 
According to the opposite party after her 
marriage, she went to Agra with the appli- 
cant where he resided at the relevant time 
and stayed there for few days and thereafter 
returned to Etah. After stay for about 3 
days at Etah, it is alleged, that the opposite 
party went to Calcutta because the appli- 
cant and the members of his family were 
leaving for Calcutta after the marriage. Ac- 
corGing. to the plaint case, the opposite 
party after stay for about one month at Cal- 
cutta at the residence of the parents 
of ‘the applicant returned back to 
Etah and has since then been residing there. 
It is alleged that in spite of -efforts being 
made by the parents of the opposite party, 
the applicant did not take her back with him 
and did not even support her in any fashion. 
The plaintiff claimed that the conduct of the 
applicant amounted to desertion of the oppo- 
site party and consequently she was entitled 
to a decree for maintenance allowance. The 
plaint discloses that. when the efforts of the 
opposite party to persuade the applicant to 
take her back as his wedded wife and keep 
her with him proved futile, she herself went 
to Delhi in June, 1971 but the applicant re- 
fused to keep her with him and informed 
her that he was intending to marry one Km. 
Ushi. It is asserted in the plaint that in view 
of the provisions of the Hindu Marriage Act, 
1955, the opposite party was entitled to the 
benefits of- a monogamous marriage. and the 
applicant could not marry a second time as 
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long. as the opposite party continuéd to ‘re- 
main the wife of the applicant, According 
to’ the- plaintiff-opposite party, when she re- 
turned back from Calcutta to Etah, the ap- 
plicant had detained with him her ornaments 
and valuable clothes which formed her Stri- 
dhana property having been gifted to her by 
the plaintiffs father and by the applicant 
at the time of the marriage ceremony. 


3. A written statment was filed by the 
applicant and the correctness of the material 
allegations contained in the plaint were dis- 
puted, As a result of the pleadings of the 
parties, a number of issues were framed by 
the trial court, one of them being as to whe- 
ther the court at Etah had jurisdiction tu 


entertain the suit as framed. The issue with- 


regard to the jurisdiction was tried as a pre- 
liminary issue and the court below held that 
it had jurisdiction to entertain the suit. Ag- 
grieved by the decision on the preliminary 
issue, the applicant has filed this revision 
under S, 115 of the Civil P. C. 


‘4, Learned counsel appearing on behalf 
of the applicant has rightly and frankly con- 
ceded that as far as the reliefs for the grant 
of a.decree of maintenance allowance and 
for a permanent injunction to restrain the 
applicant from entering into a second marri- 
age during the subsistence of the marriage 
between the applicant and the opposite party 
are concerned, the suit was maintainable at 
Eteh. The view taken by the court below 
that the claim for maintenance is maintain- 
able at Etah where the marriage between the 
applicant and the opposite party was per- 
formed is fully supported by a decision of 
this Court in Smt. Chandrawati v, Suraj 
- Narain (AIR 1955 All 387). The material 
facts giving rise to the above-mentioned deci- 
sion were that the appellant before this 
Court Smt. Chandrawati and respondent 
Lala Suraj Narain were married at Morada- 
bad. After the appellant had lived with her 
husband for ten years, he turned her out 
from ‘his home. By the time this happened, 
the husband had shifted to Delhi and had 
started residing there. Smt. Chandrawati ulti- 
mately filed a suit at Moradabad claiming 
arrears of maintenance at the rate of Rs. 
400/- per mensem and: for return of certain 
ornaments valued at Rs. 10,000/- and for 


future maintenance at the rate of Rs. 400/-. 


pèr meñsem. In the written statement filed: 
by the ‘defendant-respondent,a plea . was 
taken that as he was living at: Delhi and ‘the 
pleintiff had alleged that he had turned her 
out a.second time when she went’ to Delhi 


té live“ with"him, the*cause’ of ~ action must: 
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be deemed ‘to have arisen in Delhi ‘and ‘the 
Moradabad court bad no jurisdiction ‘to 
entertain and decide the suit, ‘The trial court 
held in favour of the defendant and directed 
the return of the plaint for presentation to 
the proper court. A First Appeal from Order 
was consequently preferred by the plaintiff 
in this Court. The Bench consisting of Malik, 
C. J. and V. Bhargava, J. which decided the 
eppeal, observed (at p. 888): 

“At the time of the marriage the husband 
undertakes the liability to maintain the wife 
end this liability continues so long as the 
wife does not disqualify herself from her 
right to maintenance either by reason of het 
misconduct or by reason of her refusing to 
perform her marital duties. It cannot be said 
that the wife is entitled to be maintained 
only when she is living with her husband at 
his place of residence even if through no 
fault of hers she has to live separately. 


In the case, before us, the liability of the 
husband to maintain the wife being there, it 
having arisen by reason of the marriage 
having been performed at Moradabad, with- 
in the jurisdiction of the learned Civil Judge 
of Moradabad, a part of the cause of action 
must be deemed to have arisen there. Under 
S. 20 Civil P. C, therefore, the plaintiff 
could bring her suit within the jurisdiction 
of the Moradabad Court.” 

5. Though there is no discussion on the 
subject, this Court in the above decision 
held that a suit for recovery of maintenance 
allowance and for return of ornaments at 
the instance of the wife was main- 
tainable at the place where the mar- 
riage between the parties was performed: 
The basis of the judgment, as would appear 
from the’ passage quoted above, was that 
part of the cause of action in such a suit is 
the performance of marriage between the 
parties. A similar view has been taken by 
the Madras High Court in K. Vajravelu 
Mudaliar v.. Rajalakshmi Ammal (AIR 195: 
Mad 358). 


6..In view of the concession made by 
learned counsel appearing on behalf of the 
applicant that a suit claiming maintenance 
allowance and a permanent injunction res- 
training the husband from entering into a 
second marriage during thé subsistence of 
she marriage ‘with the plaintiff is | maintain- 
able at ‘the place where the parties entered 
into marriage, it is nat nécessary to pursue 
the subject any further. aes 
` 7.. Learned counsel appearing. on “behalf: 
of the applicant, however, strenuously. con- 


mm 


‘jsion, in my judgment, 
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tended that since according to the plaintiff's 


. own case, she had been deprived of her 
- omaments at Calcutta, the cause. of 


action 
for a claim for return of those ornaments 
arose at Calcutta and not. at Etah where the 
suit has been instituted, It was 
maintainable in the Court of the Civil 
Judge at Etah, he has no jurisdiction to 
entertain a claim for return of the oma- 
ments alleged to have been detained by the 
husband or for award of, compensation for 
the price thereof. It was ‘contended that ac- 
quisition of the property alleged to have 
been illegally detained does not form part 
of ‘the cause of action for a suit for its re- 
turn. Learned counsel appearing on. behalt 
of the applicant placed reliance on S. 19 of 
the Civil P. C. for the purpose of contend- 
ing that the suit for recovery of the oma- 
ments or for compensation of the price there- 
of could be instituted only either at Calcutta 
or at Delhi where the applicant was residing 
at’ the time when the suit was 
8°19 of the: Civil P. C. which has been re- 
led upon, in my opinion, is not attracted to 
the facts of- this case at all. S. 19 runs as 
lows 


:““Where a suit for compensation for wreng 
done to the person or to movable prope-ty, 
if the wrong was done within the local linits 
of the jurisdiction of one court and the de- 
fendant resides, ‘or carries: on business, or 
personally works for gain, within the Iccal 
limits of the jurisdiction of another court the 
suit may be instituted at the’ option of che 
plaintiff in either of the said courts,” 


Section 19 of the Civil P. C., in my opinion 
applies to a suit where wrong to movaole 
property has been done in the sense that it 
has in. some way been changed so that its 
value diminished and the plaintiff claims 
compensation for that damage: This prcvi- 
it has no applicat-on 
ta- the case where movable property kas 
wrongly been taken away and detained by 
the defendant. A suit of the nature with 
which we are concerned will be governed by 
S: "20 (c) which provides:— 


“Subject to the limitation aforesaid, every 
suit shall be instituted in a court within the 
local limits of whose jurisdiction. ; 

e Aa a alec 8s bac GaGa neat: 

- Kb). 

. (ce) the: cause. oe action "wholly o or in part 
‘arises,’ 


The expression “cause ‘el “action” 


‘Subhash Chandra 'v.. Vidyu-:(Yasheda Nandan J.) :: 


submitted. “ 
_ that while the suit for other reliefs might be 


instituéed. ` 


; . has. rot. 
been. defined -;in ‘the .-Civil P.. C., but, the.. 


[Pis: 7-10} AD: 287 | 


meaning: given to it-by, Lord. Esher in the 
well-known case in. Read: y.. Brown, . (1888) 
22 QBD 128, has been generally adopted 
by Indian Courts. The- passage in Lord 


Esher’s judgment where the expression 
“cause of action” has been defined runs as 
follows:— 


.“It has been. defined in (1873) 8 CP 107 
to be this: every fact which it would be 
necessary for the plaintiff to prove, if travers- 
ed, in order to support his right to the judg- 
ment of the Court: Jt does not comprise 
every: piece of evidence which is necessary 
to prove each fact, but every fact which is 
necessary to be proved.” 

In other words it means. 

“All the congeries of facts which it is 
necessary for the plaintiff to establish before 
he can ‘ask the Court to grant the relief 
which he claims in the suit (vide Costello 
J., in ILR 61 Cal 1023 : (AIR 1985 Cal 
160) Samerendra Nath Mitra v. Pyaree- 
charan Laha).” 


8. In the words of Lord Watson the 
cause of action has no relation to the de- 
fence which is set up by the defendant. 


“It refers entirely to the grounds set forth 
in the plaint ds the cause of action, or, in 
other words, to the media upon which the 
plaintiff asks the Court to arrive at a conclu- 
sion in his favour.” 


9. There are numerous cases decided by 
different High Courts in India, where sub- 
stantially the same definition has been adopt- 
ed. Our High Court has expressed the same 
view in Smt. Chandrawati v. L. Suraj Narain 
(AIR 1955 All 387) (supra). 


10. The contention that acquisition of pro- 
perty does not form any part of the cause of 
action in a suit instituted. for its return or 
for compensation in the event of the defen- 
dant’s | failure to return the same is only 
partially correct. A wife cannot file a suit for 
return of her property against her husband 
irrespective of its nature. Stridhana property, 
however, falls in a -separate class and has 
special features which are not available to 
properties other than stridhana which a wife 
may possess or . own. In the instant case, 
it may be emphasised that in the. plaint itself 
it was disclosed that the ornaments of which 
the return was sought were gifted to the 


plaintiff-opposite party at the time of her - 


marriage -by the husband and -by-her own 
father. According. to all schools of Hindu 
law. property gifted to a lady at the time. of 
her marriage by her parents and by her hus- 


band - constitute. stridhana’ -property. The law . 
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relating to the rights of a woman for her 
ied has: been set out by Katyayana as 
collGws:—~ -> OES Ea 


“What a woman, either after marriage or 
before: it, either in the mansion of her hus- 
band or`of her father, receives from her lord 
or her parents is called saudayika, that is, 
gift from affectionate kindred;. and such a 
gift having by them been presented through 
kindness, that the woman possessing it.may 
Eve well, is declared by law to be her ab- 
solute property.. The absolute exclusive domi- 
nion of woman over such a gift is perpetual 
ly celebrated; and they have power to - sell 
or give it away as they please, even though 
it consists of lands and houses. Neither the 
husband; nor the son, nor the father, ‘nor 
the, brother, has power to use it to alienate 
the legal property of a woman. (Colebrooke’s 
Digest, Book V, p. 475).” 


11. The right of the opposite party to ob- 
tain a decree for return of the ornaments 
arose merely because they constituted - her 
stridhan over which even her husband had 
no domain and had no right to retain against 
ber will. Ef the property had not been a 
stridhan, the suit for its return itself could 
not have been ‘maintainable. Ht was com- 
sequently necessary for the plaintiff-opposite 
party to allege in her plaint and to prove 
that the ornaments of which she seeks re- 
turn, constituted her stridhana. Thus the 
fact that the ornaments were received as 
gifts. by the plaintif opposite party at the 
tims of her wedding with : the applicant 
constituted part of the cause of action -for 
the claim for a decree for return of the orna- 
ments or for compensation as price thereof. 
Since she had acquired stridhana during her 
marriage at Etah, part of the cause of! action 
did arise at Etah. Under the circumstances, 
in my judgment, the claim for return of the 
ornaments to which the plaintiff-opposite 
party claims’ to be her stridhana, was rightly 
entertained by the learned Civil Judge at 
Etab, > i , : 


12. I can see (no) legal infirmity in ‘the 
decision of: the learned Civil Judge sought 
to be revised and consequently dismiss: this 
revision. Parties shall bear their own costs. 
Interim order dated 15th April, 1976 is ‘here- 
by vacated. The suit was instituted in- the 
year 1971. and has not ` gone beyond the 
stage of the ‘decision of a 
jurisdiction. Office will take steps to` send 
down the record of the case at a veiy early 
date and I expect that the trial court will 


Shyam Manohar Lal v. 4th AddL Dist. & Sessions- Judge 


single issue on- 


A LR. 


decide the suit as- expeditiously as far as 
possible. ” 
Revision ‘dismissed. - 
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D. N. JHA, J. 

Shyam Manohar Lal, Petitioner v. 4th 
Addl. Dist. & Sessions Judge and others. 
Respondents. . ! i 

Writ Petition No. 1578 of 1974 
D/- 19-8-1977: , 

(A) Constitution of India, Art, 226 — 
Interference in discretionary matter — Pro- 
cedural irregularity by Lower Court in con- 
doring delay in filing revision —~ Exercise 
not manifestly perverse nor against principles 
of natural justice — Discretion cannot be 
interfered with under Art. 226. (Para 3) 


Anno: AIR Comm. Const. of India (2nd 
Edn.), Art. 226, N. 7 (H), 59. i 

(B) Provincial. Small Cause Courts Act 
(9 of 1887), Schedule II Art. 4 (as amended 
by U. P. Civil Laws Amendment Act 1972) 
— Suit for ejectment — Cognizable by 
Court of Small Causes — Transfer of suit 
by District Judge to small causes Court pro- 
per — No amount of acquiescence can con- 
fer jurisdiction if initially the Court is found 
not to be ‘possessed of the same. (Civil 
P. C (1908), S. 9). is (Para 4) 

. Anno: AIR Comm. C. P. C. (9th Edn.) 
S. 9, N. 5. i 


(C) Provincial Small Cause Courts Act (9 
of 1887), Schedule IZ Art. 1 — Words, “pur- 
porting to be done’ — Connotation of. 
(Words & Phrases — Purporting to be done). 


The significant words in the article are 
“purporting to be done”. The reading of the 
article: specially in the light of this phraseo- 
logy clearly shows that the Act must 
bear such relation of the duty that the per- 
son acting could by a reasonable but not a 
fanciful or pretended claim, say that he did 
it in the course of the performance ‘of his 
duty. AIR 1955 SC 809; AIR 1918 Mad 
62 (FB) and ATR 1980 All 742, Rel. on. 

an l (Para 4) 

The word, “purporting” covers a profes- 
sion by acts or by words or by appearance 
of what is true, as well as of what is not 
true. Therefore, if the act was such as could 
ordinarily be done by the officer in the 
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course of his official ‘duties and he consider- 
ed himself to be acting as a public oficer 
and desired other persons to consider that ha 
was so acting, then the act clearly is pur- 
ported to be done in official capacity. 
. . © (Para 4) 

Held. as the premises were occupied 
by Government department. and as noice 
under S. 80 was also served on the State 
Government and further more as the occt- 
pants were Government Officer discharging 
official duties, the suit of ejectment agamst 
such officer would attract Article 1 af 


IL Schedule. “(Para 4) 
Cases Referred: Chronological Peras 
AIR 1955 SC 309-5. ee be 
AIR 1980 All 742 : ILR 58 All 44 4 


AIR 1918 Mad 62 : ILR 41 Mad 792 (FB: 4 

H. D. Srivastava, for Petitioner; Suchir 
Shanker, for the State... 

ORDER:— This petition has been directed 
against the order dated 4-10-1974 passed by 
the IVth Additional District Judge, Kheri. 
It maybe mentioned that there were three 
revisions relating to different subject-matsers 
before the Additional District Judge, Kheri, 
and that is why three different sets of orders 
were passed although the subject-matter of 
the judgments is one and the same.. These 
orders are contained in Annexures 4, 5. and 6. 

2. The facts in brief are that the peti 
tioner was thé landlord of the premises of 
which opposite party No. 3, District Agricul 
ture Officer, Kheri, was the tenant. ‘The 
petitioner filed a-suit in the court of Munsif, 
Kheri, for ejectment-of the opposite party, 
for arrears of-rent and damages for use and 
occupation coupled with the prayer for eject- 
ment. The suit was contested. Thereafter i 
was transferred to the Judge, Small. Causes. in 
view of the amendment brought about hy 
U. P. Act No. 87 of 1972 which came isto 
force on 20-9-1972. The case came up <or 
hearing and was fixed for 9-2-1973 befere 
the Judge, Small Causes, and on that .date 
opposite party No. 3 was not present, herce 
Sri V. V. Singh, Judge Small Causes, passed 


an ex parte decree for _ejectment ~ agaimst. 


opposite party No. 8. On 19-2-1973 opposite 
party No. 8 moved an application for setting 
aside the ex parte decree.. ‘This: application 
was dismissed ‘on 24-2-1973. . Thereafter the 
decree for possession ` was. executed aid 


possession was delivered to the petitioner. . 
On behalf. of opposite party No. 8 a. review . 


application was also présented before ine 
Judge, Small Causes, and that was’ pendirg. 
This is how three revisions were - preferred 


before the IVth Additional District Judge. 
One was against the initial ex parte decree 
passed in favour of the ‘petitioner dated 
9-2-1973, the second revision was directed 
against the order dated 24-2-1973 rejecting 
the application moved by opposite party No. 
8 and the third was a revision petition re- 
garding the delivery of possession, Since the 
matters were interconnected learned Addi- 
tional District Judge disposed them of by his 
order dated 4-10-1974 whereby he allowed 
the revisions. This is how the petitioner has 
now come.up before this Court impugning 
all the three orders although as mentioned 
above the contents are identical. This peti- 
tion has been contested on behalf of opposite 
parties 8, 4 and 5 and a counter affidavit has 
been filed by Ram Kuber Yadav, Junior Plant 
Protection Assistant at the Plant ‘Protection 
Sub Centre, Lakhimpur Kheri, and an effort, 
has been made to support the order passed 
by the IVth Additional District Judge, Kheri, 
being legal; just and proper. 


8. I have heard learned counsel for the 
parties. It may be mentioned that the learned 
Judge in view of Article 1 of the Second 
Schedule was of the view that the suit al 
though primarily ‘for ejectment was not main- 
tainable before the fudge, ‘Small Causes. It 
may further be mentioned that the revisions 
preferred before him were highly belated ‘but 
since the learned Judge was of the opinion 
that the entire order was without jurisdiction 
he exercised his discretion for condoning the 
delay for which reasons have been described 
in the order and it was thereafter that he 
proceeded to hear the revisions and decided 
against the petitioner. In this Court the 
learned counsel for the petitioner has wehe- 
mently argued that the revisions initially 
filed were not accompanied by an‘ applica- 
tion for condonation of delay which was sub- 
sequently filed after a considerable «delay 
and was not supported by ian affidavit, yet 
the learned Judge exercised his discretion and 
condoned the delay .which itself is contrary 


to the accepted principles for candoning the 
delay: It may be that some procedural irne- 


gularity ‘might have been. committed. but 
that would not entitle the petitioner ito relief 
from this Court as negards the discretion 
exercised by the learned Judge in condoning 
the delay and entertaining the zevision pre- 


' ferred -on behalf of opposite party No. 8. It 


cannot be. said that the diseretion exercised . 
by the learned Judge was. manifestly. per- 
verse ‘or against.the principles: of natural jus- 
tice. It is also not disputed that opportunity 
was provided to the petitioner before dis- 
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posing of the application for.:condonation of 
delay. That being so, the order exercising 
discretion to condone the delay is not even 
violative of the principles of natural justice. 
I, therefore, do not find any substance- in the 
contention of learned counsel for the peti- 
_tioner on this score. 

4. The whole controversy that centres 
round is regarding the applicability of Art. 1 
of Schedule II. It may be mentioned that 
by the U. P. Civil Laws Amendment Act, 
1972 an amendment was brought about in 
the Second Schedul2 of Act No. 9 of 1887 
dealing with the Provincial Small Cause 
Courts Act, Section 4 of the said Act sub- 
stituted in the Second Schedule to the princi- 
pal Act for Article 4 the following:— 

'“4, A suit for the possession of immo- 
veable property or for the recovery of an 
interest in such property, but not including 
a suit by a lessor for the eviction of a lessee 
from a building after the determination of 
his lease, and for the recovery from him of 
compensation for the use and occupation of 
that building after such determination of 
lease. 

Explanation—- For the purposes of this 
Article, the expression ‘building’ means a 
residential or non-residential roofed structure 
and includes any land (including any gar- 
den), garages and out-houses, appurtenant to 
such building, and also includes any fittings 
and fixtures affixed to the building for the 
more beneficial enjoyment thereof”. 

It is, therefore. clear that as the ejectment 
suits and suits for arrears of rent and eject- 
ment were made cognizable by the Judge, 
Small Causes, the District Judge had trans- 
ferred the cases from the Court of Munsif 
Kheri to the Court of Judge, Small Causes, 
for the disposal of the suit. Learned Counsel 
for the petitioner argued that since the order 
had been passed fcr transfer of the case and 
that order not having been challenged the 
jurisdiction of the Small Cause Court was 
not ousted. It would suffice to say that no 
amount of acquiescence can confer jurisdic- 
tion if initially the. court is found not to be 
possessed of jurisdiction to try a particular 
suit. .It is, therefore, to be investigated ' whe- 
ther this particular suit related to opposite 
party No. 8, District Agriculture Officer, 
Kheri was triable by Judge Small. Causes. It 
is not in the name of the officer but it is 
clear that the premises were in the occupa- 
tion of Government Department. It may’ also 


be mentioned that before filing the. suit “for” 
l --§. In view of-my abọye observations it is 


. ejectment a notice under Section 80 -of the 


Givil Procedure. Code ‘“was:.served. by - the 


petitioner on the. State Government: In these 
circumstances there is little doubt that it in- 
volved the State Government. Article 1 of - 
the Second Schedule reads as under: . 

“I. A suit concerning any act done or 
purporting to be done by or by order of the 
Central Government the Government. Repre- 
sentative or, the State Government”, 


It is, therefore, to be examined whether this 
phraseology used in -Article 1 covers the 
case as argued on behalf of the opposite 
parties about ‘which a finding has been re- 
corded by the learned Judge. The significant 
words in the article are “purporting to be 
done”. The reading of the article specially 
in the light of this phraseology clearly shows 
that the act must bear such relation of the 
duty that the person acting could say a rea- 
sonable but, not a pretended or fanciful 
claim, that he did it in the course of the 
performance of his duty. It may further be 
pointed out that the same words have been 
used in Section 80 of the Civil Procedure 
Code and Section 197 of the Criminal Proce- 
dure Code. With respect to the Criminal Pro- 
cedure Code it has been held in the case of 
Amrik v. State of Pepsu (ATR 1955 SC 309). 
that if the act complained of is directly con- 
cerned with the official duties so that, if 
questioned. it could be claimed to have been 
done by virtue of the office, then the section 
would be attracted. irrespective of whether 
it was-in fact a proper discharge of his duties. 
In the case of Koti Reddi v. Subbiah (ILR 
41 Mad 798) : (AIR 1918 Mad 62) (FB) a Full 


Bench expressed the view that under the 
Givil Procedure Code also, officers acting 
mala fide in the discharge of duties are 


covered. The same view was expressed in 
the case of Md. Sharif-v. Nasir Ali (ILR 58 
All 44) : (AIR 1930 All 742). In my opinion 
the word ‘purporting’ covers a profession by 
acts or by words or by appearance of what 
is true, as well as, of what is not true. In my 
opinion, therefore, if ‘the act was such as 
could ordinarily be done by the officer in the 
course of his official duties and he consider- 
ed himself to be acting as a public officer 
and desired other persons to consider that 
he was so acting, then the act clearly is pur- 


‘ported to be done in official capacity. In this 


view of the matter. in my opinion, this case 
before me is fully covered under Article 1 
of the Second Schedule. I, therefore, do not 
find any force in-the submission of the learn- 
ed counsel: for the petitioner ‘to. the effect 
that Article 1 was not applicable.. = 


not -aecessary to_-deal’ with the argument of — 
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the learned counsel for the petitioner that 
the case of the opposite party at the’ most 
was covered within Article (8) of the Second 
Schedule and Article (8) of the Second 
Schedule covered only cases of tortuous 
liability and did not envisage suits relating to 
contracts, 


6. In view of my observations made above 
the writ petition fails and is accordingly dis- 
ised. I, however make no order as to 
costs. 3 

Writ petition dismissed, 
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Moin Uddin and others, Petitioners v. Dy. 
Director of Consolidation and others, Cppo- 
site Parties. 

Writ Petn No. 115 of 1973, D/- 22-9-1977. 

(A) U. P. Land Revenue Act (8 of 1301), 
S. 201 — Applies to revision proceedings 
under S. 48 of U. P. Consolidation of Hold- 
. ings Act — 1969 All WR (HC) 592, Folow- 
ed : U. P. Consolidation of Holdings Act 6 
of 1954), S. 48.. (Para 2) 

(B) U. P. Land Revenue Act -(8 of 1301), 


S. 201 — Revision — Ex parte for de- 
fault — Good cause for non-appearance 
coupled with failure of justice confer --uris- 
diction — Mere failure of justice not suffi- 


cient to set aside the order — Word “and” 
is significant and cannot be construed as 
“or”, _. (Paras 2, 4) 
(C) U. P. Land Revenue Act (3 of 1901), 
S. 201 — Order restoring. revision passed 
contrary to law — But it was done to decide 
rights of parties. on merits — Held order 
need not be ‘quashed as it was conducive 
and more.amenable to sense of justice. 
_ (Para 5) 
(D) Constitution. of India, Art. 226 — 
Writ jurisdiction — Discretionary — Fact 
that order passed is illegal and the party 
has right to get.it quashed is no ground te 
set it aside in all cases, AIR 1966 SC 828 
and AIR 1957 All 276 Followed. . (Para 5) 


Anno: AIR Comm. Const. of India "ond 
Edn). Art 226, N. 18. ° 

(E) Land Records Manual, Para A-7¢ — 
Sajhi Cultivation — What amounts te _ 
Personal cultivation not necessary. ; : 

Sajhi cultivation is. very common in vil- 
lages and is undertaken both due to zop- 
venience or compulsion of circumstances vf 3 
recorded tenant. ‘The one pve for End. 


JU/JU/D918/77/PNK/KSB . 
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the other labour material. And the considera- 
tion is sharing of produce grown on land. 
Even a partner is to be shown as Sajhi in 
Khasra. To participate means to share in 
common action, The common action is 
availability of land of one and labour oł 
other, Participation in cultivation is not a 
prerequisite to hold any person, ‘“Sajhi”. 
Participation in cultivation is not the same 
thing as joint cultivation. (Para 7) 

(F). Limitation Act (1963), Arts. 64-65 — 
Adverse possession — In claim of adverse 
possession titie is not disputed — Burden is 
on the party who makes a plea of adverse 
possession — Question of adverse possession 
is a question of fact —- Decision without re- 
ferring to oral evidence of the parties is bad 
in law. 1974 Unreported Revenue Cases 615, 
Followed. (Paras 8, 9) 

Anno: AIR Comm. Lim, Act (5th Edn), 
Arts. 64-65, Notes 87, 98. 


Cases Referred: Chronological Paras 
AIR 1975 All 295 : 1975 All LJ 278 (FB) 8 
1974 Unreported Rev. Cases 615 9 
1969 All WR (HC) 592 . 2 
AIR 1966 SC 828 5 
AIR 1957 All 276 : 1957 All LJ 198 5 


S. K. Subedar, O. P. Bhargawa and A. N. 
Bhargawa, for Petitioners; Dhan Prakash, 
Standing Counsel, for Opposite Parties. ` 


ORDER : — The two questions canvassed 
on behalf of the petitioners is the legality of 
setting aside of an order, although ex parte, 
by the Deputy Director Consolidation, on 
grounds, which, on the finding did not make 
out sufficient cause for the ‘absence of . the 
opposite’ parties on the date of hearing. And 
infirmity in the order, thereafter, passed on 
merits without adverting to the material evi- 
dence on record ‘consisting of oral evidence 
etc. on adverse possession, the plea on which 
the claim by the opposite party was founded 
before the Consolidation Officer. 


2. : To ` substantiate. the first argument 
reliance was placed on S. 201 of U. P. Land 
Revenue Act which by Legislative incorpora- 
tion applies to` proceedings under: U, P. 
Consolidation of Holding Act. Its applicability 
to proceedings in revision under S. 48 of the 
Act is no more iù doubt (see 1969 All WR 
(HC) 592, Ram Charan v. Deputy Director 
Consolidation). S. 201 of the U. P. Land Rer 
venue Act reads as under: 


“S. 201.— No appeal shall lie. from. an 
order passed: under S. 200 ex parte , or by 
default.: But in all such. cases.-if the party 
against whom. judgment has been given: ap- 
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pears either in person or by -agent (if a 
plaintiff, within fifteen days-from the date of 
such order, and if a defendant, within 
fifteen days after such order has been com- 
municated to him, or after any process for 
enforcing the judgment has been executed .or 
at any earlier period), and shows good cause 
for his non-appearance, and satisfies the. of- 
cer making the order. that, there has been a 
failure of justice, such. officer may, upon such 
terms as to costs or otherwise ashe thinks 
proper, revive the case and alter or rescind 
the order according to the justice of the case: 


Provided that no -such order shall be 

reversed or altered without previously .sum- 
moning the party in whose favour judgment 
has been given- to appear aa be heard -in 
support of it”, 
Good cause for non-appearance ' Tind 
with failure of justice confer jurisdiction’ on 
the authority to recall an: order passed in ab- 
sence of the party on an application filed 
within 15 days of the communication of the 
order. But in. absence ‘of good ° cause even 
failure of justice by itself does not furnish 
any ground for setting aside of the. order. 
The word “and” is significant. In. the context 
in which it has been aed it cannot Be read 
as ‘or’. ee 





3. The Deputy Director " Consolidation 
while disposing of application for setting 
aside ex parte order recorded ane find- 
ings:— , 


“The restoration PEEN are within 
time for having been filed on: the 15th day 
of the order. The allegations set forth. in the 
- applications do ‘not apparently appear to be 
correct for their absence on 16-2-72 but sincé 
the order is an ex parte one and these appli- 
cations. are in ‘time I do not: get involved in 


attaching « ay, ‘importance in the ` allega- 
tions , n... Set aside the order dated 
i 16-2-72, ce I allow these applications.” 


The order is in the teeth of provisions con- 
tained in S. 201 of the W P “and Moram 
; Act, a 


“A "a E E the - basic concept | of 
setting aside an ex parte order is associated 


with absence ` of the defaulting.. party. 
on the date . of . mri either | e 
to lack of knowledge - .- failure .. 

appear > for-: _. sufficient - “cause. : T 


this case the Deputy. Director Consolidation 
recorded the finding, on absence, against the 
‘lopposite party’ and restored the case- only on 
the ‘ground that the opposite party was -not 
heard. In doińg-so he’ exceeded ‘his - juris- 
diction “as he appeared: to have: set’ aside the 


Moin Uddin v. Dy. Director of Consolidation {Sahai J.) 


‘and Deputy’ Director: 


A. I. R. 
ground which- is) 


order on, compassionate 
alien to.a court of law. 


5. The order restoring the revision was 
thus against": the law, yet, it set aside an! 
order, passėd, without hearing the. opposite 
party. But as it is conducive and more 
amenable to sense of justice that the ight 
of parties should be decided after hearing I 
refrain from ‘quashing ‘the order. It is well} 
settled that notwithstanding the right of get-| 
ting an illegal or without jurisdiction order} 
quashed the remedy is discretionary. (ATR! 
1966 SC ‘828, Venkateshwara Rao v. Govt. 
of Andhra Pradesh and 1957 Ali LJ 198 : 
(ATR 1957 All 276) Pooran Singh v. Addl 
Commr., Agra. 4 

6. The vulnerability of the order passed. 
thereafter í on merits has been successfully 
exposed ‘on two counts — the faulty ap- 
proach on ‘Sajh? and misunderstanding of 
the scope of S. 210 of U. P. Z. A. Act: The 
cpposite parties” were objectors before > the 
Consolidation Officer, against the basic year 
entry of Bhumidhar in favour of petitioner 
and based their claim solely’ on adversé pos- 
session. On the other hand petitioners - apart 
from : ‘basing their title on ancestral tenancy: 
and possession have tried to knock out the 
entire'case of the opposite’ patties by- -pro- 
ducing Sajhinama executed by them at dife- 
rent point: of time and thus claiming the na- 
ture of ‘possession to be porase at its 
inception. 2 ‘af ; 

7. The PE N was rejected, mainly, on 
the legal notion that the recorded tenant 
(petitioner) must also take part in cultivation. 
Both the Settlément Officér ` Consolidation 
Consolidation “held 
that participation of ‘cultivation was neces- 
sary. The word ‘Sajhi’ ‘has’ not been defined 


in the Z. A, Act or Rampur Tenancy Act (the 


land is situated in an area where Rampur 
Tenancy Act, applied). ‘Safhi’ ‘cultivation is 
very common in villages and is’ undertaken 
both: due to convenience or ‘compulsion: for). 
example ‘lack of resourées, absence from the 
village, inability to cultivate due tó- minority, 
disability etc. of the recorded tenant: The 
one ‘provides the land, the ether labour and 
material. And the consideration, i is: the sharing 
of produce. grown on land. Para A-72. of the 
Land Records. Manual lays down the ` cir- 
cumstances in “which a. person : “cultivating. the 
land of the recorded tenant shall be shown’ as 
Sajhi in remarks coluran of thie’ coe t 
reads ‘as under: * 


~ WAS T2, ‘If the. SA ‘tenureholder | ‘has 
permitted any -person . to share ‘in cultivation 
of his holding or any. part thereof ås a part- 


wt 
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ner or Sajhi, the name of the sharer shell be 
shown in the remarks columns of the khasra 
together with the word Sajhi”. . 
Even a partner is to be shown in the khasra 
as Sajhi. To participate means to share -n by 
common action. The common action is 
availability of land of one and laboar of 
other. Participation in cultivation is not the 
same thing as joint cultivation, The view, 
therefore, that as the petitioners did not cul- 
tivate along with opposite parties the latter 
cannot be Sajhi is not sustainable in-law. 


8. Having rejected the ‘Sajhinama’ the 












that possession of the opposite parties was 
adverse. In a claim for adverse possession the 
title is not disputed. Its extinction is alleged. 
The burden to establish possession comtrary 
to law and without the. consent of the land- 
holder (petitioner) was on the opposite par- 
ties. There were questions of fact which 
could be decided on evidence and not as a 
matter of law on facts found an infezence 
of adverse possession and consequential ex- 
tinction and acquisition of right may be 
drawn. In case of Balwant v. Deputy Direc- 
tor Consolidation (1975 All LJ 278): (AIR 
1975 All 295) (FB) the majority took the 
view that limitation for suit under S_ 209 
begins to run from the date of demand for 
possession. It was a case of mortgage which 
automatically came to an end on the - date 
of vesting and yet the possession was held 
to be permissive. For becoming adverse a de 
mand was necessary. Applying the same 
principle, on the findings recorded, the 
possession did not become without coasent 
of the landholder merely because they failed 
to establish participation in cultivaticn as 
Sajhi. The point of time when the opposite 
parties entered into possession whether they 
occupied the land with consent or without 
the consent of the landholder, if it was with 
consent when it became without consent, is 
it a case of taking or retaining possession, 
were questions which the authorities were 
required to decide on evidence on rezord. 
This they have failed to do. In the cium- 
stances the judgment given by the Deputy 
Director Consolidation is rendered erronzous: 


9. The judgment is also bad as the De 
puty Director of Consolidation has noi re- 
ferred to oral evidence led on behalf oi the 
parties. The question of adverse possession 
could not have been. effectively decided with- 
out referring to the oral evidence adduced 
by the parties. The decision by the Deputy 
Director without referring to oral evidence is 


bad in law (see 1974 Unreported Revenue 


Babu Kam v. Arjun Lal 


eputy Director of Consolidation interred - 


All. 248 


Cases 615 — Paras Nath v. Wajirul Hasan. 
(DB). 

10. As the Deputy Director is being 
directed to decide the revision afresh it is 
not necessary to decide whether the oppo- 
site parties were in fact ‘Sajhi’ or not. 

11. For the reasons stated above this peti- 
tion is allowed. The order dated 29th March 
1972 passed by the respondent No. 1 is qua- 
shed. He is further directed to decide the 
revision afresh. 7 

12, The parties shall bear their own costs 

Petition Allowed. 





AIR 1978 ALLAHABAD 243 
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Babu Ram, Petitioner v. Arjun Lal and 
others, Respondents. 

Writ Peta. No. 
26-8-1977. -> 

(A) U. P. Consolidation of Holdings Act 
(5 of 1954), S. 48 — Revision — Civil P. C. 
though not applicable analogy laid down in 
O. 41, R. 20 is applicable. (Civil P. C. (1908), 
O. 41 R. 20). 


1022 of 1971, D/- 


Although the Civil P. C. in its strict sense 
is not applicable. the analogy laid down in 
O. 41 R. 20 would be applicable in view of 
settled principles of natural justice. 

5 Pe (Para 4) 

Held, the Dy. Director of Consolidation 
had in most arbitrary manner rejected the 
application of the petitioner for impleading 
necessary parties as respondents for they had 
been allocated shares by the Consolidation 
Officer and they would be the persons who 
were likely to be affected by the decision of 
Dy. Director of Consolidation, And while 
proceeding with the revision when he found 
that necessary parties were not before him 
he dismissed the same, This amounted to the 
violation of principles of natural justice re- 
sulting in substantial failure of justice. (Case- 
law discussed). (Para 4) 

Anno; AIR Comm. C. P. C. (8th Edn), 
O. 41, R. 20, N. 1. 

(B) Interpretation of Statutes — Flexible 
interpretation — Law though rigid has to be 
interpreted in a flexible manner. 

The law howsoever rigid it may be has to 
be interpreted in a flexible manner so as to 
see thet the rule of law is not abrogated and 


merely on technical grounds a party is not 
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deprived of being heard as regards the merits 
of the case. (Para 4) 

(C) Constitution of India Art. 226 — Writ 
jurisdiction — Nature of — High Court can- 
not act as Court of appeal while hearing writ 


petition — Nor can it substitute its own 
finding — Writ jurisdiction is supervisory in 
nature. (Para 5) 


Anno: AIR Comm. Constitution of India 
(2nd Edn.) Art. 226 N. 7. 


Cases Referred: Chronological 
1975 Rev Judgments. 161 

AIR 1974 All 450 

1972 All LJ 435 

1972 All LJ 1047 

195i RD 40 

1948 RD 424 


ORDER:— Babu Ram has filed this peti- 
tion under Art. 226 of the Constitution pray- 
ing for quashing of the order dated 16-83-71 
passed by the Deputy Director of Consolida- 
tion. . 


Paras 


C6 @ ih CO 


2. I have heard learned counsel for the 
parties at some length and perused the mate- 
rial brought on the record. The dispute be- 
tween the petitioner and opp. parties 1 to 3, 
Arjun Lal, Balgovind and  Bisheshwar, re- 
lated to Khata No. 3 which in the basic 
year was recorded in the name of the peti- 
tioner. These opp. parties filed objections 
before the Asstt. Consolidation Officer 
claiming to be sole occupants and that they 
should be recorded as tenure-holders 
and that the. name of the petitioner be 
expunged. The matter was referred to 
the Consolidation Officer, who accepted 
the petitioner’s claim vide his order dated 
14-12-1969, which is Annexure I to the 
writ petition. Arjun Lal alone filed appeal ar- 
raying Balgovind and Bisheshwar as respon- 
dents and the Settlement Officer (Consolida- 
tion) allowed the appeal after allocating 
shares to various parties. This order was 
passed on 20-7-70 and is Annexure 2. The 
petitioner went up in revision before the 
Deputy Director of Consolidation and in this 
revision on 2]-1-1971 an application was 
moved by the petitioner praying for implead- 
ment of Bisheshwar. Balgovind and Smt. 
Harbansa, wife of Swami Dayal but, - the 
same was rejected by the Deputy Director 
of Consolidation vide his order dated 21-1-71 
contained in Annexure A-5. When the revi- 
sion came up for final hearing before the 
Deputy Director of Consolidation he 
missed the same on 16-8-71 on the ground 
that the necessary parties had not been im- 
pleaded. This order is Annexure 4. 
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3. The sole contention canvassed before 
the Court by learned counsel for the parties 
is whether the order passed by the Deputy 
Director of Consolidation could be sustained 
ix the eyes of law. Learned counsel for the 
petitioner placed reliance over the various 
p-ovisions of the U. P. Consolidation of Hold- 
ings Act in order to show that under the 
seid Act and the Rules framed thereunder 
(hereinafter referred to as the Act and the 
Rules) there was no mandatory requirement 
of law regarding the impleadment of parties. 
This proposition of law on fact has not been 
challenged. The question that arises for con- 
sideration is whether the Dy. Director of 
Consolidation can exercise his discretion for 
impleadment of all the necessary parties at 
the time when the record has been received 
by him or he is competent to dismiss the re- 
vision on the ground that necessary parties 
had not been impleaded. Learned counsel 
fcr the petitioner has placed reliance on the 
case of Abdul Jamil v, Deputy Director of 
Consolidation (1975 Revenue Judgments 161). 
N. D. Ojka, J. speaking for the Court ob- 
served:— > ; 


“Where a person recorded in the basic 
year was not arrayed as respondent in an 
appeal u/s 11 and the appeal was allowed. 
the revisional court commits a manifest error 
ir. setting aside the order on this score alone. 
The proper course was to remand the case 
for hearing afresh after notice to the neces- 
sary party concerned”. ; 
It may be stated that in that case one Aziz- 
ullah, who was recorded in the basic year, 
had‘ not been impleaded in the appeal and 
the appeal had been allowed in his absence. 
The Deputy Director of Consolidation allow- 
ed the revision and quashed the orders on ~ 
the ground that necessary party had not 
been impleaded. It was in these circum- 
stances that the above view had been ex 
pressed by N. D. Ojha, J. The ancillary 
question to the main question argued by 
learned counsel for the petitioner is that the 
powers u/s. 48 of the Aci are wide enough 
empowering the Deputy Director of Conso- — 
lidation even to act suo motu in case he is 
satisfied about the illegality and impropriety 
of the orders passed by the subordinate — 
euthorities. If an error had been committed 
by an authority, the Deputy Director of con- 
solidation ought to have epplied his mind to 
the record of the case and decided it whether 
it was a fit case in which he should pro~ 
ceed to act in exercise of suo motu powers. 
Tf the Deputy Director of Consolidation was 
satisfied then there was no impediment for 
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him to proceed by taking action in exercise 
of suo motu powers and issue notice to the 
respective parties. The question of exercise 
of suo moto powers has come up for des- 
sion before this Court from time to time. 
The matter came up for consideration before 
a Division Bench of this Court in Abdul 
Junaid v. Deputy Director of Consolidatica 
(1972 All LJ 485), S. N. Dwivedi, 7. 
speaking for the Court while dealing with a 
similar proposition of certified copy not ac- 
companying the revision observed:— 


“S. 48 of the U, P. Consolidation of Holc- 
ings Act does not confer any right on a 
party to file an application in revision. It 
confers a power on the specified authority 
for the sake of keeping the inferior authori- 
ties within bounds. For that purpose he may 
call for the record of an inferior authority 
and examine it and pass an appropriate 
order. Having regard to the object under- 
lying S. 48 it appears that once the record 
has been called for by the specified autho- 
rity, he should not ordinarily refuse to exe- 
mine the record and to check whether the 
inferior authority has gone wrong. So long as 
the record has not been called for, a person 
who makes an application u/s 48 may bs 
said to be an actor on the scene. But when 
the record has been called for it appears thet 
he ceased to be an actor on the scene. The 
specified authority who has called for the re- 
cord becomes the actor on the scene. Accord- 
ingly, he should examine the record and 
pass such an order which will advance justice 
and should not dismiss the revision on a 
mere technical ground that the applicant 
failed to file a copy of the order of the Cor- 
solidation Officer”. 


Similar view was expressed by another Divi- 
sion Bench of this Court in Kunahi v, Roop 
Ram (1972 All LJ 1047) ‘where Satis. 
Chandra, J. speaking for the Court observed 
that even though the copy of the Consolida- 
tion Offcer’s judgment was- not filed till thea, 
after having called for the recerd. it was im- 
cumbent upon the Deputy Director to pre- 
ceed to decide the case on merits. Leamed 
counsel for the oppusite parties urged that 
the application for impleadment. having beman 
rejected on 21-31-71 on the ground that it 
was belated the subsequent order passed cm 
16-8-1971 cannot be said to be without juris- 
diction. If the petitioner was aggrieved ke 
should have taken appropriate legal proceed- 
ings for setting aside of the order dated 
21-1-1971 and in support of his contenticn 
learned counsel has placed reliance on tke 
case of Jagardeo Singh v. Bir Siugh (19EL 
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R. D. 40) wherein the Hon’ble Board of Re- 
venue expressed the view:— 


“In an appeal it is not necessary to im- 
plead every individual party to the suit, but 
it is necessary to implead those parties who 
are likely to lose or to suffer prejudicially by 
the success of the appeal. If a necessary 
party has not been impleaded within the 
period of limitation prescribed for the appeal 
the success of the appeal would mean a deci- 
sion in conflict with the rights secured by the 
non-impleaded party under the decree of the 
trial court, the appeal cannot be proceeded 
with and is liable to be dismissed”. 

In Maqsood Khas v. Sarda Narain Singh 
(1948 R. D. 424) the learned Member, Board 
of Revenze, expressed the view :— 


“A respondent canzot be added under 
O. 41 R. 20 C. P. C. merely in order to suit 
the convenience of a party or to enable it to 
get round limitation”. 


` 4, The last caso relied upon is Sukhdin v. 
Deputy Director of Consolidation (AIR 1974 
All 450). O. P. Trivedi, J., speaking for the 
Court observed while dealing with a petition 
under Art, 226 of the Constitution:— 
{At p. 451). 5 


“If the petition is allowed against opposite 
parties 3, 4, 6 to 8, as urged, it will clearly 
lead to two contradictory orders being made: 
There is the order of the Deputy Director of 
Consolidation in favour of Ram. Shankac. by 
which the order of the Settlement Officer 
(Consolidation) has been set asida aud the 
order of the Assistant Consolidation Officer 
has been restored. If the writ petition is al- 
lowed there will be another order by the 
Court by which the order of the Settlement 
Officer (Consolidation} will be maintained 
and the order of the Assistant Consolidation 
Officer will be set aside. This court will 
clearly refuse to proceed with a writ petition 
under Art. 226 of the Constitution which, if 
allowed, will lead to such conflict of deci- 
sions”, 
I have given my anxious consideration to the 
varices decisions referred to at the Bar and 
I have no hesitation in observing that al- 
though the Civil Procedure Code in its strict 
sense is not applicable but tha analogy laid 
dewn in ©. 41 R. 20 of the Civil P. C. 
would clearly be applicable in view of the 
settled principles of natural justice. It has to . 
be kept in mind that so far as the Consoli- 
dation matters are concerned the authorities 
appointed. under the Act are vested with the 
Supreme power and. it is not open to ques- 
tion those powers in any other Court except 
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by means: of a writ petition in this Court. It, 
herefore, follows that a finality is attached 
© these. orders: and a party losing there is 
rendered. without any remedy. It is in this 
background: that the powers vested with the 
respective authorities. under the Consolida- 
tion of Holdings Act have to be viewed. In 
the instant case the order of the Consolida- 
tion Officer was in favour of the petitioner. 
The appc’late order was in favour of the 
opp. parties. It may further ke recollected 
tbat the appeal had only been filed by Arjun 
Lal and: others had only been arrayed as res- 
pondents.. The. Settlement Officer (Consolida- 
tion). however, while setting aside the order 
passed by. the Consolidation Officer allowed 
respective shares: net only to the appellant 
but also. to the respondents who had been 
arrayed and for whom the appellant had 
prayed in the appeal for allocation of shares. 
his being the position, in my opinion, the 

eputy Director of Consolidation in a most 

bitraxy manner rejected the application for 
Hmpleadment: of parties as prayed by the 
etitioner. I. find myself fully in agreement 
vith the observations made by S. N. Dwi- 
edi. J. that once the record is before the 

eputy Director of Consolidation he should 
ot adopt a short-cut in adjudicating the dis- 
ute that has been brought before him by 
he respective parties. The duty of the supe- 
ior authority is to keep the inferior authori- 
ies within. bound and, therefore, once it has 
alled: for the record he ought to examine it 
and pass an appropriate order. Here it ap- 
pears: that. the Deputy Director of Consoli- 
dation for reasons best known to bim adopted 
a. line of least resistance lest a strain might 
be caused: to his judicial sense for adjudicat- 
ing the dispute. Learned counsel for the 
opposite. parties vehemently argued that 
there was no averment nade by the peti- 
tioner to the effect that the record was 
before. the Deputy Director of Consolidation. 
It may be mentioned that there is no aver- 
ment of this in the counter affidavit that the 
record was not before the Deputy Director 
of Consolidation on 16-3-1971 when he pro- 
ceeded! to: dispose of the revision filed by 
the petitioner. If the Deputy Director of 
Consolidation proceeded to hear the revision 
in the absence of the record he perpetrated 
further illegality in hearing the revision, The 
commencement of the hearing by the De- 
uty Director of Consolidation pre-supposes 
that there was compliance with the rules in- 
asmuch: as: the record had been received by 
him and thereafter, finding that the revision 


suffered from an inherent defect inasmuch 
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as, necessary parties, whose rights were to be 
affected, were not before him, he proceeded 
to dismiss the revision. The law. howsoever 
rigid it may be, has to be interpreted in a 
flexible manner so as to see that the rule of 
law is not abrogated and merely on techni- 
cal grounds a party is not deprived of being 
heard as regards the merits of the case. In 
this view of the matter, I have no hesitation 
in holding that, when there were no provi- 
sions relating to impleadment of a party in 
the U. P. Consolidation of Holdings Act or 
the rules framed thereunder, the Deputy 
Director of Consolidation acted in a most 
arbitrary and capricious manner in rejecting 
the prayer for impleadment of necessary par- 
ties arid then to use the same stick in crush- 
ing the revision preferred by the petitioner, 
when it came up for final hearing. The order, 
therefore, in my opinion clearly violated the 
procedure of natural justice resulting in sub- 
stantial failure of justice and hence it isi 
necessary to set at rest the order passed by 
the Deputy Director of Consolidation. 





5. It is not necessary for this Court to 
substitute its own finding while exercising 
powers under Art. 226 of the Constitution 
which are supervisory in nature and this 
Court cannot convert itself as a court of ap- 
peal. Moreover I find that the entire record 
is not before this Court, hence it would not 
be proper for it to record a finding regard- 
ing the rights of the parties. That being so, 
I have no option but, to remand the case to 
the Deputy Director of Consolidation to dis- 
pose it of on merits and in accordance with _. 


law. 








6. The result is that the writ petition suc- 
ceeds in view of the observations made 
above and is allowed. The order passed by 
fhe Deputy Director of Consolidation dated 
16-8-1971 contained in Annexure 4 and the 
order dated 21-1-1971 contained in Annexure 
A-5 are quashed. Let certiorari isse ac- 
eardingly. I further direct that the revision 
preferred by the petitioner shall be restored 
to its original number and the Deputy Direc- 
tor of Consolidation shall proceed to dispose - 
of the same in the light of observations made 
above and in accordance with law. Let man- 
damus issue accordingly. I, however, make 
no order as to costs, 


Petition allowed, 
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Abdul Wasey, Appellant v. State . ef 
U. P. and others, Respondents. _ 
Second Appeal No. 638 of 1968, D'- 


27-2-1978.* 

(A) Civil P. C. (5 of, 1908), Ss. at; “2 
(2) (as stood prior to 1976 amendment) 
— Dismissal of execution petition cm 
ground that property -in question is net 
attachable. — Separate suit for declara- 
tion that property is attachable — Net 
maintainable. - 


Before proceeding to: attach the prc- 
perty a decree-holder need not file a 
suit seeking a declaration that a part- 
cular property is attachable in the exect- 
tion of his decree. Such a suit will -ke 
clearly barred under s. 47 C.: P. C: 

l (Para 2) 

Where a judgment-debtor had deposit- 
ed certain amount in a tehsil and an 
execution application for attachment cf 
that amount was disallowed on ground 
that the said amount was not attachabje 
as it stood deposited in the tehsil as land 
revenue, the order rejecting executicn 


petition fell under S, 47, €C: P. C.- ard- 


therefore it was: appealable ‘as decree. A 
separate suit for declaration that the 
amount deposited in the Tehsil was liable 
to be attached in execution of the de- 
cree was, therefore, not maintainable. 
(Par a s) 


Anno; AIR Comm. C. P. C. (9th Edni, . 


8.47 N. 28, S. 2 N. 14 


(B) Civil P. c. 6 of 1908), Ss. 47,. a 
— Dispute as “to execution, discharge 
and satisfaction of decree — Bar as to re 


gular suit — Eeinciple’ of res judicata is - 


not involved. (Para £) 


` Anno: AIR Comm, C.P.C. (th _Edn.|, 
S, 47 N. 81-A; S. 11 N. 2-B. 


(C) Civil P. C. (5 of 1908), S: u — 
Res judicata — Applicability not de- 
pendent. on correct decision being deli- 
vered in earlier’ proceedings. `. 


Even if the decision in the earlier pro- 
ceedings. be wrong, still, it will. operate 
as res’ judicata in’ the subsequent, pro- 
ceedings provided the necessary condi- 
tions for the applicability of the princi- 
ple are satisfied, (Obiter):., (Para 4 


*Against decrée and’ judgment:of P. L. 
Sharma, 2nd Addl, Civil J. ; Moredaban: 
DY- 7-11- 1867: 


CV/CV/B148/18/DVT _ 


Abdul Wasey v. State (Mehrotra J.) 


All. 247 
(ota 


{Pr. a] 


- Anno: AIR Comm. C. .P. Cc, 


Edn.), S. 11 N. 2. 


S. P.` Gupta, for Appellant; ‘alta 
Prasad, for Respondents. 


JUDGMENT:— This second appeal 
arises out of a suit which the plaintiff 
filed claiming a declaration that the 
amount of Rs. 409.44 deposited by the 
defendants Nos, 2 and 3 in tehsil Amroha 
as land revenue payable by them was 
not really land revenue so payable by 
them and hence the said sum was liable 
to be, attached in the execution of the 
decrees in suits Nos, 39 of 1954 and 27 
of 1958 passed by the court of Munsif. 
Amroha. The case of the plaintiff-appel- 
lant was that he was the bhumidhar of 
the plots detailed at the faot of the 
plaint and had been paying land revenue 
in respect of the same regularly. The 
defendants Nos, 2 and 3 wrongly de- 
posited the amount in -question i. e a 
sum of Rs. 409.44 .in the tehsil as land 
revenue in respect of the said plots. The 
said defendants were not the tenure- 
holders of the said plots and had no ob- 
ligation to pay any land revenue in res- 
pect of the said land which. had been in 


the possession. of the plaintiff and of 
which he. was the. tenure-holder, The 
plaintiff further alleged that as the 


deeree-holder in the aforesaid two suits 
he sought by his execution application, 
to attach the said amount deposited in 
the tehsil by the defendants Nos. 2 :and 
3 who were the judgment-debtors in the 
said deerees but the execution court 
held that the said amount was -not 
attachable -as it -stood depasited ‘in . the 
tehsil as- land revenue, and rejected the 
execution. application. The plaintiff fur- 
ther alleged that he filed two execution 
appeals against the rejection of : his 
execution application and the -refusal of 
the execution court to attach the said. 
amount in the execution of the said two 
decrees but the appellate court dinected’ 
the. plaintiff to file regular declaratory 
suits seeking a declaration that the 
amount in question was liable: to be 
attached in the wexecution of the said 
decrees, Hence he. filed ithe instant suit. 
The defendant No...1 was the State. of 
Uttar Pradesh- and the defendants Nos. 2 
and 3 were the judgment-debtors iin the 
decrees which were passed in this said 
suits. namely, Nos. 39 of,.1954 and 27. of 
1958. Defendant No. 3. Heera Singh, died 
during. the - pendency of the.. ditigation 
and his. heirs «were. brought on xreaord. 
The defendants contested the suit. The 
defendant. No, 1. claimed that the money 
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was realised from the defendants Nos, 2 
and 3 as land revenue and, therefore 
it was not attachable by the execution 
court in the execution of the decrees 
which were passed against the defen- 
dants Nos. 2 and 3. The defendants 
Nos. 2 and 3 contended that they were 
in possession of the plots in suit and 
they deposited the said amount as land 
revenue due in respect of the said land. 
The amount in question having been de- 
posited as land revenue was not attach- 
able. A plea was also taken that the 
suit was not maintainable in view of 
the bar of S. 47 C. P. C. 


2. The trial court framed the neces- 
sary issues, tried the same and dismiss- 
ed the suit, inter alia, on the ground 
that it was not maintainable due to the 
bar contained in S, 47 C. P. C. The 
lower appellate court dismissed the ap- 
peal filed by the plaintiff. Now, the 
plaintiff has come up- in the instant se- 
cond appeal and I have heard the learn- 
ed counsel for the appellant. In my 
view, this appeal lacks merit. It is ob- 
vious that the suit was not maintainable 
in view of S. 47 (1) C. P. C. which lays 
down that all questions arising between 
the parties to the suit in which the de- 
cree was passed or their representatives, 
and relating to the execution. discharge 
or satisfaction of the decree, shall be 
determined by the Court executing the 
decree and not by a separate suit. When 
a decree-holder seeks to execute his de- 
cree against the judgment-debtor by 
attachment and sale of the judgment- 
debtor’s property he moves an applica- 
tion for execution and seeks the attach- 
ment of any property which he alleges 
to belong to the judgment-debtor. 
It cannot be disputed that before proceed- 
ing to attach the property he need not 
file a suit seeking a declaration that a 
particular property is attachable in the 
execution of his decree. Such a suit will 
be clearly barred under S. 47 C. P. C. In 
the execution proceedings a dispute some 
times arises whether the property sought 
to be attached is liable to be attached 
or not. The judgment-debtor sometimes 
despite the decree-holder’s claim that a 
particular property is attachable files 
objection under S. 47 C. P, C. and such 
objections are decided by the execution 
court and the order passed by the exe- 
cution court used to have the force of a 
decree and an appeal lay against the 
same as an appeal from the decree. J am 
for the time being forgetting the posi- 
tion as it has changed after the amend- 
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ment of the C, P. C. in 1976 which has 
amended the definition of the decree in 
5. 2 (2) so as to execlude the orders 
passed under S. 47. It is not disputed 
that so far as the present appeal is con- 
cerned, it is the old provisions which 
continue to govern its adjudication. 
Some times objections are filed under 
O. 21 R. 58 C. P, C and the claimant or 
the objector claims and if he 
succeeds in proving taat the 
property sought to be attached is not 
liable to be attached and the objector or 
the claimant tries to show that the pro- 
perty was in his possession and it was 
not in the possession of the judgment- 
debtor or of scme person in trust for 
him or in the occupancy of a tenant or 
other person paying rent to him, or that 
being in the possession of the judgment- 
debtor at such time it was so in his pos- 
session, not on his own account or as 
his own property, but on account of or 
in trust for some other person, or partly 
on his own account ard partly on account 
of some other person, the Court shall 
make an order releasing the property, 
wholly or to such extent as it thinks fit, 
from attachment under O, 21 R. 60 
C. P. C. When the claim or objection is 
rejected under O, 21 Rule 61 C. P. C. 
then the claimant or the objector is en- 
titled to file a suit under O. 21 R. 63 
C. P. C. to establish the right which he 
claims to the property in dispute. 


3. Now, in the facts of the instant case, 
it is obvious that the objection to the 
attachment of the amount in question . 
was upheld by the execution court, It is 
not clear as to whether any formal ob- 
jections were filed to the execution ap- 
plications. It seems when the execution 
applications were moved seeking the 
attachment of the said sum, she execu- 
tion court was intimated from tehsil 
Amroha (where the money stood deposit- 
ed as land revenue) that the amount. 
could not be attached at is stood deposi- 
ted as land revenue. Thereupon the exe- 
cution court rejected the execution ap- 
plications. It is, therefore, not clear from 
the record that any separate objections 
under Sec, 47 were filed by the judg- 
ment-debtor, It is also not clear whether 
ény objections under O. 21 R. 58 
C. P.C. were filed by the State of Uttar 
Pradesh. If objections under O. 21 R, 58 
C.P.C. had been filed and they were 
ellowed under Order- 21 Rule 640 
C.P.C. then the decree-holder would 
have been bound to file a suit under 
Order 21 Rule 63 C. P. C, within `a period 
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of one year from the date of the order 
whereby the property is released fom 
attachment. However, when there is no 
attachment of the property then Order 21 
Rule 58 C.P.C. is not applicable. 


In the facts of the instant case, there 
was no attachment at all. The execucion, 
court refused to allow the decree-holcer’s 
prayer for attachment of the amounz in 
question and rejected his execution apoli- 
cation, The order in such a case clearly fell 
under S. 47 C.P.C, and, therefore, it was 
appealable as decree and decree-hoer 
did file an appeal, The appeal also’ how- 
ever was dismissed. The appellate ceurt 
wrongly observed that the decree-ho_ier 
could file a separate suit to seek a de- 
claration about the attachability of the 
amount in the execution of the decree. 
However, such wrong observation ill 
not allow the plaintiff to claim in favour 
of the maintainability of the suit if in 
law such a suit is not otherwise män- 
tainable, However, for the sake of argu- 
ment, even if it were held that suck a 
suit could be treated to be one as main- 
tainable under Order 21 Rule 63 C. E C. 
on the ground that the refusal of che 
execution application to allow che 
amount to be attached was equivalent to 


an order passed under Order 21 Rule 60- 


C. P. C., ‘still, the suit would be barred 
by time as the execution applications 
‘were rejected on 29-3-1962 and the zuit 
was filed in Dec. 1963 i. e. more than a 
year after the decision of the execuzion 
court. The plaintiff sought to bring his =uit 
within limitation on the ground that zhe 
appellate court had dismissed his 
appeals in Feb, 1963 but this is not per- 
missible because if the suit were to be 
really treated under. Order 21 Rule 63 
C. P. C, then the impugned order włzch 
should provide the starting point of limi- 
tation would be the ordér passed or 
deemed to be. passed under Order 21 
Rule 60 C. P.C. Against such an order no 
appeal lay. Such an. order : is final s-b- 
ject to the decision ina suit ‘filed under 
Order 21 R. 63 C: P.C. In’ this view of 
the matter, the suit, if treated to be =n- 
der Order 21 Rule 63 C.P.C.. was kar- 
red by time. However, as I have ‘staked 
above, in my opinion, the order whereby 
the execution applications were disnsis- 


{sed on the ground: that the amount in 


question was ‘not attachable was ree ly 
an order under S. 47 C. P.C, and against 
that the decree-holder had-a right of 
appeal which he did’ exercise and- he 


could’ file a second appedl on the ‘qu=s-_ 


tions of law. He, however; -did not..do so 
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and filed the instant suit which, in law, 
was rot maintainable. | 


4. Learned counsel for the appellant 
submitted that the order dismissing the 
execution applications could not operate 
as res judicata on the basis that if the 
amount sought to be attached were really 
land revenue payable by the judgment- 
debtor, only then the order passed under 
S. 47 would amount to res judicata in 
reference to the subsequent suit but if 
the amount was not land revenue legal- 
ly payable by the judgment-debtor to 
the State then the said order under Sec- 
tion 47 could not be res judicata in re- 
ference to the subsequent suit. I am 
unable to accept this contention, Strictly, 
we ar2 not concerned with res judicata. 
It is the bar contained’ in Section 47 
C.P.C. with which we are concerned. 
The suit was barred because the ques- 
tion of the attachability or otherwise of 
the amount in dispute could be raised in 
the proceedings under S. 47. The dispute 
related to the execution, discharge and 
satisfaction of- the decree, Hence. a re- 
gular suit was barred, Moreover, even 
on the question of res judicata learned 
counsel seems to suggest that the doc- 
trine of res. judicata is dependent on a 
correc} decision being delivered in the 
earlier proceedings. This is not so. Even 
if the decision in the earlier proceedings 
be wrong, still it will operate as res 
judicata in the subsequent proceedings 
provided the necessary conditions for 
the applicability `of the principle are 
satisfied. In the execution proceedings it 
was held that the amount was not 
attachable on the ground that it had 
been. deposited as land revenue it was 
held that, irrespective of, the question, 
whether the amount could validly be de- 
posited as land revenue by the judg- 
ment-debtors, the fact that it was de- 
posited as land revenue was held suffi- 
cient for the finding that the amount 
was not liable to be attached. The ap- 
proach and the -finding of the execution 
court might have been’ wrong but .then 
the remedy was to go up in appeal and 
not file an independent suit to question 
the correctness of the said finding. 


8. This a ppeal accordingly fails and 
is dismissed, but there, will ppa nọ order, 
as to costs, 


. “apd dismissed. 
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30-11-1977." 

Limitation Act (36 of 1963), Ss, 5 and 
14 — Appeal filed in District Court 
though valuation clearly showed that 
proper forum was High Court — No case 
made out either that mistake was oD 
account of wrong advice of counsel — 
Held, it was case of patent and gross 
negligence and benefit of S, 14` read 
with S. 5 could not be given — Memo 
of appeal rejected. ATR 1964 J & K 42 
and 1956 All LJ 367, Referred. 

(Paras 5, 6) 

Anno: AIR Comm. Lim.. Act (5th Edn.), 
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Cases Referred: Chronological Paras 
AIR 1964 J&K 42 
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Sidheshwari Pd, for Appellant; V. B. 
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` M. N. SHUKLA, J.:— This is a de- 
fendants’ appeal presented along with an 
application under S. 5 read with’ Sec- 
tion 14 of the Limitation Act. It arises 
out of a suit’ valued at Rs. 29,617.10, 
which was decreed by the trial Court on 
2-6-1975. Aggrieved by the decree the 
defendant-appellant filed an appeal on 
4-8-1975 in the court of the District 
Judge, Varanasi, which was registered as 
Civil Appeal No, 495 of 1975. As early 
as 19/20-11-1975, the plaintiff moved an 
application praying that the appeal pe 
rejected on the ground that in view of 
the valuation of the original 
suit ` mentioned above, the ap- 
peal lay to the High Court, The said 
objection was ordered to be put up for 
orders on 22-1-1975. On that date the 
present appellant moved an application 
No.'160, asking for 15 days’ time for reply- 
ing to that objection. The case was ad- 
journed to 6-12-1975 on’ which date 
again the Court passed an order directing 
the objection 15 (c) to be put up on 3-1- 
1976. It appears that on that date, res- 
pondent No; 3 (a co-defendant)’ also filed 
an objection saying that the Court in 
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*(Against judgment passed by 3rd Addl. 
Civil J, Varanasi, D/- 2-6-1975.) 
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which the appeal had been filed was 
possessed of jurisdiction to hear the 
same and the appeal was not required 
to be filed in the High Court. Thereafter 
the case was taken up again on 7-2-1976 
on which date Sri M. L, Khatri, the 
senior counsel appearing on behalf of the 
appellant conceded that the appeal should 
have been filed in the High Court and 
prayed for return of the memo of ap- 
peal. In these circumstances, the learn- 
ed Ist Addl. District Judge, Varanasi, 
who was seized of the application, pass- 
ed an order on 24-2-1976 that the memo 
of appeal be returned to the appellant 
or his counsel for presentation to the 
proper court, being of the view that the 
appeal did not lie to the District Judge. 
it is alleged that the appellant was able 
zo obtain the actual return of the memo 
of eppeal late in the afternoon of 25-2- 
1976 and reached Allahabad in the early 
morning of 25-12-1976 and on that date 
the appeal was presented to this Court. 

2. On these facts the benefit of Ss, 14 
and 5 of the Limitation Act is invoked 
by the appellant and it is prayed that the 
delay in filing the appeal be condoned. 
The question, therefore, which falls for 
decision is as to whether on the above 
Zacts the appellant could’ be deemed to 
have been prosecuting bona fide and with 
due diligence the appeal in the court of 
the District Judge. Varanasi, where it is 
alleged to have been filed under the 
advice of his local lawyer, 


3. A comparison of the language of 
the provisions of S. 5 and S. 14 of the 
Limitation Act reveals that they are not 
identical and this explains the somehow 
different tests which have been applied 
and evolved by the courts in deciding as 
to whether an appellant should be given 
the benefit of Section 14 or not. S. 5 of 
the Limitation Act provides that any 
appeal. etc, may de admitted after the 
prescribed period of limitation if the ap- 
pellant satisfies the court that he had 
sufficient cause for not referring the ap- 
peal within such period. On the other 
hand, Section. 14 the Limitation Act is 
to the effect that in computing the 
period of limitation for any suit etc., the 
time during which the plaintiff had been 
prosecuting with due diligence another 
civil proceeding, whether in a court of 
first instance or of appeal or revision, 
against the defendant, shall be exclud- 
ed, where the proceeding relates to the, 
same matter in issue and is. prosecuted 
in good faith in a court which, from de- 
fect of jurisdiction or other cause of a 
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like nature is unable to entertain it, It is 
manifest that the. crucial factor which 
would influence the court in extending 
the benefit of S. 14 would be whether. 
the appellant’s conduct satisfies the test 
of prosecuting with due diligence other 


civil proceedings. S. 14 also postu_ates 
that the other civil proceedings on which 
reliance has been placed were prosecut- 
ed in good faith. The two underlined ex- 
pressions provide the key to the irter- 
pretation of S. 14. This naturally makes 
the provisions thereof more stringent 
than those of S. 5 of the Limitation Act. 
It is imperative for claiming the benefit 
of S. 14 that the initial filing of the ap- 
peal in a’ wrong court must be proved 
to the satisfaction of the court to have 
been initially done with due diligence. 
Further, the proceedings thereafter must 
be shown to have been prosecuted in 
good faith, This indicates that it is only 
those allegations which really admit of 
some room for mistake and are the result 
either of inadvertence or a genuine 
inability ta form a_ categorical opinion 
as to the forum of the appeal which are 
intended to be covered by these prctec- 
tive clauses. The circumstances should 
be such that one could legitimatély en- 
tertain a doubt with regard to the forum 
of filing an appeal or that the appellant 
was handicapped by some inadverzent 
factor or helpless situation so that the 
proper forum was missed, It is only in 
such cases that this section can be in- 
voked, This ‘conclusion is reinforced 
when the definition of the term ‘gcod- 
faith’ contained in S. 2 (h) of the Limi- 
tation Act is taken , into consideration. 
The definition of ‘Good faith’ says ‘Noth- 
ing shall be deemed to be’ done in good 
faith’ which is not done with due care 
and attention.” This makes it clear that 
a reckless disregard of this unambiguous 
provisions of law cannot be said to come 
within the definition of ‘Good faith.’ The 
case law has, in its expanding orbit, em- 
braced in appropriaté cases even the 
mistakes honestly committed by a con- 
sel or other agent of the parties. Etil 
the authorities are circumspect in laying 
down that it is not every degree of 
negligence which would be condoned by 
the application of S, 14 of the Limita- 
tion Act, Ultimately, the decision must 
rest on the facts of each case. The inizial 
burden is upon the person who wants 
extension in limitation to show that he 
acted with due care and attention 
and was not clearly negligent or care- 


less. Precisely the same question ar2se 
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for decision in a case before the Jammu 
& Kashmir High Court ‘and the law was 
summed up in the following words im 
Haji Mahda. Bhat v. Ahad Mir (AIR 
1964 J&K 42) (at p.. 46):— 

“In matters where a counsel’s wrong 
advice has resulted'in pursuing certain 
remedy in a wrong forum, the test and 


the crux of the matter is that where a 


couns2] ignores a clear and mandatory 
provision of law or enactment, he could 
not be said to have acted in good faith 
or with due care and attention. In such 
cases, time cannot be extended, But 
where a ‘counsel honestly believes a cer- 
tain forum to be the correct one but 
ultimately discovers that it was not the 
proper place -presenting the proceeding 
such counsel could not be said to have 
acted without due care and attention. 
Where there are conflicting views on 3 
certain proposition, if a counsel adopts 
or chooses his forum: on one set of autho- 
Tities he cannot be said to have acted 
without good faith as defined in the 
Limitation Act.” 

4, The learned counsel for the ap- 
pellant rélied on a Division Bench de- 
cision of the Allahabad High Court in 
Lala Hanuman Das v, Pirthvi Nath (1956 
All LJ 367): (AIR 1956 All 677) where 
the court recognised the plea of the 
negligence of a clerk of a mofussil law- 
yer ir: filing the substitution application 
as sufficient cause for condoning the de- 
lay in presenting the application. It was 
held by the Bench that the cause esta- 
blished was in the nature of an honest - 
mistake due to forgetfulness or over 
sight. Still, however, the rule was stat- 
éd as not so elastic’ as to condone every 
act of negligence, It is observed by ` 
Agarwala, J. as follows (at p. 370 of 
Ali LJ): 


“It is not every negligence that would 
be condoned. Only that species of negli- 
gence. may be considered as. amounting — 
to sufficient cause which any reasonable 
person situated in the position of the 
agent may in all honesty commit, 


5. In short, the rule appears to be 
that where. any mistake with regard to 
the forum of presenting an appeal has 
been -committed and the court is satis- 
fied on the facts of the case that .this 
was either due to some forgetfulness or 
oversight: or uncertainly as to the law 
regarding the forum for presenting the 
appeal, then it may be fit case for ap- 
plying the provisions of Section 14 of 
the Limitation Act.. On the contrary, 
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where the law is plain and does not ad- 
mit of any doubt and the appellant or 
his agent could not possibly have any 
illusion as to the appropriate forum for 
presenting appeal, it would be a case of 
palpable negligence and would not be 
covered by the provisions of Section 14 
of the Limitation Act. All that one had 
to do in the instant case was to have a 
look at the valuation of the appeal and 
thereafter the forum was as clear as day 
light, We gave repeated opportunities to 
the appellants to explain to the Court 
by filing an affidavit of the counsel con- 
cerned, if necessary, which may throw 
light as to the circumstances in which 
this error was committed, We are con- 
strained to remark that notwithstanding 
sufficient opportunity being given to the 
appellant no satisfactory explanation is 
forthcoming as to why the appeal was 
presented to the District Judge instead 
of filing it in the High Court inasmuch 
as the valuation of the appeal was 
Rs. 29,617.10. An appeal with a valua- 
tion of Rs. 20,000/- or more obviously 
lay to the High Court. We are rather in- 
trigued by the silence of the pleadings on 
this aspect of the case which appears to 
be ominous. Sri H, N. Verma, one of the 
counsel appearing for the. defendant in 
the court below has filed his own affida- 
vit in which there is not a whisper to 


the effect that he committed any inad- - 


vertent error in filing the appeal before 
the District Judge or that he entertained 
any doubt with regard to the forum for 
filing the appeal, It is. stated in that 
affidavit that Sri M. L. Khatri Advocate, 
was the senior counsel appearing on be- 
half of the defendant and Sri Verma 
was assisting Sri Khatri in the case and 


Sri A. K. Bajaj a junior lawyer was also- 


attached to the office of Sri Khatri and 
had joined in signing the Vakalatnama. 
The affidavit proceeds to add that the 
memo of appeal was dictated by Sri 
Khatri, it was prepared through his 
office and presented on Sri Khatri’s be- 
half by his own office, Sri Verma in his 
affidavit says that the duly filed in and 
signed Vakalatnama of Sri Khatri was 
presented to him at his seat in the civil 
court and his signature was also ob- 
tained. This suggests that the actual fil- 
ing of the appeal was done through the 
office of Sri Khatri, He however, has 
not filed any affidavit. The affidavit be- 
fore us does not assign any role to the 
junior lawyer Sri Bajaj. In view of the 
averments made in the affidavits filed 
before us we are unable to accept the 
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submission made at the Bar that it was 
the wrong advice given by the counsel 
which led to this unfortunate error, No 
Counsel has either come before this Court 
cr filed any affidavit indicating any such 
mistake on his part, We have already 
discussed that this was a case of patent 
end gross negligence where a mere look 
at the valuation of the appeal would 
have indicated beyond doubt the proper 
forum for presenting the appeal. Even 
more significant is the fact that soon 
after presenting the appeal the mistake 
was not realised by the appellant or his 
counsel, On the other hand, they ap- 
peared to have been somewhat compla- 
cent and on one occasion actually asked 
for time to reply to the objection filed on 
behalf of the respondent at a very early 
stage of the suit, viz, that the appeal 
was not maintainable in that Court. Thus, 
zhe appellant has utterly failed to show 
that he had been prosecuting with due 
diligence another civil proceeding and 
that he had acted in good faith. His con- 
duct falls short of the standard of due 
zare and attention attributed to an or- 
dinary and prudent person. Therefore, 
the appellant is not entitled to the be- 
nefit of Section 14 of the Limitation Act. 
It is true that Section 14 in terms applies 
to suits and not to appeals but in sub- 
stance the same principle may be applied, 
That is why the application has been 
made under Section 5 read with S. 14 
of the Limitation Act. Even for success- 
fully invoking the benefit of S. 5, the 
appellant has to make out sufficient 
cause and therefore, reckless or grossly 
negligent conduct of, the appellant would 
be inconsistent with such sufficient 
cause, In fact, the Division Bench case 
of this Court in Lala Hanuman: Das v. 
Prithvi Nath (1956 All LJ 367) (supra) 
was a case under Section 5 of the Limi- 
tation Act wherein as we would be clear 
from the excerpts quoted above it was 
held that cases of negligence or careless- 
ness would not be covered by S. 5 of the 
Limitation Act and. the. delay in such 
eases would not be condoned. Applying 
those tests to the facts of the present 
satisfied that good 
cause has been established under Sec- 
tion 5 of the Limitation Act to justify 
condonation of delay in the instant case. 


6. For these reasons we find no force 
in this application which is dismissed 
and consequently the memo of appeal 
automatically fails and is rejected as be- 
ing beyond limitation with costs. 
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7. Before parting with this case æ 


consider it necessary to add that in tE - 


case, as in many other cases, it has come 
to our notice that the Munsarim had 
omitted to mention in his report on t3 
memo of appeal that it was not mat~ 
tainable in the court of the Distrxt 
Judge. This strongly: reflects on the e&- 
ciency of the Munsarim that he shod 
have omitted to point out at the ve~7 
inception by noting the valuation zf 
the appeal that it was beyond the jurx=~ 
diction of the Mofassil Court. We, ther=- 
fore, direct the District Judge to ex= 
mine this matter and take appropricte 
action against the Munsarim concerned. 
A copy of this judgment shall be set 
to the District Judge, Varanasi, 

Order according». 


‘AIR 1978 ALLAHABAD 253 
= 1978 ALL. L. J. 268 
_ DEOKI NANDAN, J. 

Shital Singh, Petitioner v. State xf 
U. P., and others, Opposite Parties. 

Civil Mise. Writ No. 9690 of 1975, D+} 
1-3-1978. 

(A) Constitution of India, Art. 226 — 
Error on face of record — U. P. Impos- 
tion of Ceiling on Land Holdings Act (l 
of 1961), Ss. 12, 13 — Order under — 
Propriety of, 


Where in appeal under S. 13 agair=t 
order, of Prescribed Authority, tæ 
Addl, Civil Judge found that in respet 
of sale deed dated 27-10-1971 (ie, after 
24-1-1971) the consideration amount wa 
on its face inadequate and there was r9 
convincing evidence in support of any g> 
nuine need to sell the land, it could mt 
be said that the conclusion of the AdcL 
Civil Judge that the sale was not mae=2 
in good faith was in any way  vitiated 
when there was neither any error >Ê 
law nor of jurisdiction on the face + 
record. However, when the orders of the 


’ Prescribed Authority as well as of the | 


Addl, Civil Judge in appeal were, whol 
unsatisfactory and did not disclose wh=~ 
ther any evidence was led by the wrt 
petitioner on the aforesaid point, no- 
withstanding the fact that the finding ca 
this point did not suffer from any erra 


of law, in the interest of justice the two” 


orders on this point must also, be quas- 
ed if the orders were not sustainable a 
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Anno: AIR Comm. Constitution of 
India (2nd Edn.), Art. 226 N. 171. 


-(B) U. P. Imposition of Ceiling on 
Land Holdings Act (1 of 1961), Ss. 4-A; 
12 — Statement of ceiling area — Prepa- 
ration — Determination of irrigated area 
— Duty of Prescribed Authority. 


Section 4-A makes the khasras of 1378F, 
1379F and 1380F, relevant for purposes 
of determining the irrigated area and 
also enjoins upon the Prescribed Autho- 
rity to make a local inspection wherever 
necessary, The Prescribed Authority is 
supposed to prepare the statement of 
ceiling area after determination of tha 
irrigated area in accordance with the 
principles .and procedure laid down by 
S. 4-A of the Act. If the entries in the 
revenue records are challenged by a 
citizen in proceedings under the Act, and 
a statute provides for a procedure for 
determination of the irrigated area, the 
prescribed procedure has to be followed. 

(Para 4) 

It is the duty of the Prescribed Autho- 
rity to verify the correctness of the ob- 
jections by reference to the revenue re- 
cords, whether they are filed by an ob- 
jector or not, for the statements prepar- 
ed by them are supposed to have been 
prepared on the basis-of revenue records 
and the other considerations prescribed 
under the Act, and must therefore be 
available with them, (Para 5) 

Brij Bhusan Paul, for Petitioner; 
Standing Counsel, for Opposite Parties. ` 


ORDER:— This writ petition arises 
from an order dated November 23, 1974 
of the Prescribed Authority Koil, > Dis- 
trict Aligarh,.and that dated July 30, 
1975 of the Ist Additional Civil Judge, 
Aligarh, on appeal therefrom under. the 
U. P, Imposition of Ceiling on Land 
Holdings Act, 1960, Three points were 
urged before..the ‘learned Additional. 
Civil Judge. The first point related to 
a sale deed dated October 27, 1971 in 
respect of 9 bighas of land out of plot 


- No. 262 sold by the. petitioner to Smt. 


Veervati and others: for a consideration 
of Rs. 8.000 only, The next point related 
to plot No. 262 in respect of which it 
was contended that it was unirrigated 
but had wrongly been taken to be irri- 
gated, The last point related to Plot No. 
104 which was said to be a grove. 


2. Mr, B..B. Paul, learned counsel for 
the petitioner urged before me that the 
order of the Preserihed Anthority was 
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order of the learned Additional 
Judge was no better. 


3. With regard to the first point about 
the sale deed, the Prescribed Authority 
only observed that the. transfer was 
made after January 24, 1971 and the 
learned Additional Civil Judge has only 
said that he was unable to accept the 
- petitioner’s contention that the transfer 
was made in good faith and for adequate 
consideration, for the reason that it was 
made after January 24, 1971 and that 
the consideration was on its face, inade- 
quate and there was no convincing evi- 
dence to the effect that ther2 was any 
genuine need fo sell the Iland, The learn- 
ed Additional ‘Civil Judge hes, thus, re- 
corded the necessary findings, namely, 
that the sale was not made in good faith 
and the consideration was inadequate 
but the learned counsel attacked the 
finding as vitiated in law on the ground 
that the learned Civil Judge did not con- 
sider the evidence on the rezord. 


Except for the contentions raised by 
the petitioner that the sale deed was 
executed in good faith and for adequate 
consideration under an, irrevocable in- 
strument of transfer as he needed money 
Zor the marriage of his granddaughter 
which was solemnised in October, 1971, 
the . precise evidence which is said to 
have been ignored by the learned Addi- 
sional Civil Judge has not keen pointed 
out or set out in the writ petition. The 
tearned Additional Civil Judge has ob- 
served that there was no corvincing evi= 
dence in support of the need to sell the 
land and with regard to the adequacy of 
consideration he. has observed that the 
amount of. Rs, 8,000 was on its face in- 
adequate for 27 kachcha bighas of land. 
Under the circumstances, I am unable to 
find on the face of the record any error 
of law or of jurisdiction, such as to viti- 
ate the finding of the learned Additional 
Civil Judge on this point. = . 


4, With regard to the next point 
about the remaining area of Plot No, 262 
being unirrigated, the point does not 
appéar to have been considered by the 
Prescribed Authority. The learned Addi- 
tional Civil Judge has, however, observ- 
ad on this point that the Xhasras for 
1377F, 1378F and 1380F show that the 
plot was irrigated from a canal arid both 
Kharif and Rabi crops. were produced 
in the plot, hence, it.was rightly treated 
as irrigated by the Prescribed Authority. 
The learned counsel contended that the 
plot was in the bed of a river and the 
revenue entries were prima facie wrong 
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and that his prayer for local inspection 
was refused, The determination of irri- 
gated area of the land has to be made 
in accordance with S. 4-A of the Act. 
That section makes the khasras of 1378F, 
1379F and 1380F relevant for purposes 
of determining the irrigated area and 
also enjoins upon the Prescribed Autho- 
rity to make a local inspection wherever 
necessary. How the Prescribed Authority. 
is supposed to prepare the statement of 
ceiling area after determination of the 
irrigated area in accordance with the 
principles and procedure laid down by 
S. 4-A-of the Act. 


This does not appear to have been done 
and when the petitioner contended that 
the whole of the area of Plot No. 262 
was unirrigated, no attempt was made by 
the Prescribed Authority to go into that 
objection or to determine it on the basis 
of the considerations made relevant 
by S. 4-A of the Act. The learned Addi- 
tional Civil Judge has also not mention~ 
ed the khasra of 1379 Fasli probably 
because it was not on the record and has 
mentioned the khasra of 1377 fasli. With 
regard to the refusal of the prayer for 
lecal inspection, all that has been said 
on behalf of the Prescribed. Authority in 
the counter-affidavit of Sri Brij Kishore 
Misra, the Supervisor Kanoongo, is that 
it was not necessary to be made unless 
the Prescribed Authority considered the 
case to be a fit one, 


Under the circumstances, I am not 


_ Satisfied that the question whether Plot 


No. 262 was unirrigated, has been dealt 
with properly and in accordance with 
law, If- the entries in the revenue re- 
cords are challenged by a citizen in pro- 
ceedings under the Act, and a Statute 
provides for a procedure for determina- 
tion of the irrigated area, the prescribed 
procedure has to be followed. The peti- 
tioner had challengéd the correctness of 
the entries in the revenue records with 
regard to Plot No, 262. The Prescribed 
Authority did not even care to look into 
the relevant khasras and his refusal to 
make a local inspection was in the cir-- 
cumstances of the case no less arbitrary, 


5. With regard to the last point about 
plot No. 104 being a grove, all that the 
Prescribed Authority has observed in ` 
this connection is that there is no docu- 
mentary evidence that: there was grove 
in this plot in the relevant years. 


The learned Additional Civil Judge 
found that there was a grove in an area 


1978 . Gurbachan Kau? v. 


of one bigha of land of the said-plot and 

held the petitioner entiled to relief az- 

cordingly but added..that the difference 

was so minor that. the whole .appeal 

merited dismissal. It is clear ‘that the 

Prescribed Authority: refused to look :inzo. - 
the relevant khasras for verifying wh2- 

ther there was. grove. on any. part of 

Plot No, 104, for, the. finding of the- 
learned Additional Civil Judge that. there 

was grove on one bigha out of this plot - 
is based on a perusal of the khasras far 

1377, 1378 and -1380 fasli. This kind of 

an attitude of turning a-blind eye to the 

objections of citizens filed before tke 

Prescribed - Authorities- 
under the Act is to be regretted. It is tke 
duty of. the Prescribed - Authority t0 
verify the correctness of ‘the . objectiozs 
by, reference to the revenue -records, whe- 
ther they are filed by an objector or nc, 
for the statements prepared by them are 
supposed to have been prepared .on tke 
basis of revenue records and the other 
considerations prescribed under the Ac, 
and must. sheretore be- ool Sasha 
them, mgt | fg ee P 


6. In the result; the writ t petition -S 
entitled to ‘succeed ahd the orders of tke 
Préscribed Authority and the Additional 
Civil Judge are liable to be quashed, As 
the orders’ are wholly unsatisfactory and 
it has not been’ possible to find out whet 
evidence was led by the petitioner on 
the first point’ about the adequacy of cor- 
sideration for the’ sale deed and its Shay- 
ing been made ‘in ‘good’ faith, it is expe 
dient ‘in the’ interest of justice. that the 
two orders should’ be quashed. on this 
point also although on- the’ face of “th2 
record made-available’. in’ this. court, & 
cannot be said that the findings. . suffer’ 
from any érror of law, inasmuch as, th2 
orders are being’ “quashed in respect.” a 
other -points, It: will be open to’ the pon 
tioner to lead such evidence as may b2 ` 
necessary and legally permissible in "sup 
port of his objections on. all the: “points. 


T. In the result; the. writ ‘petition. sac- 
ceeds and is allowed. The ‘two. orders `o? 
the Prescribed Authority and the Addi- 
tional Civil Judge are “quashed, , The peti- 
tioner will be entitled to his-costs. The. 
amounts, if any, deposited . by. the . -peti- 
tioner under the ‘interim order dated. 3rc 
mE eR 1975; shall -be Fefunded. te. 
him, 


fee PRES 


Petition. allowed - 
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J. M. L. SINHA, J. 

. Smt. Gurbachan Kaur, Toat vV 
Sardar - Swaran Singh, ‘Respondent. 

‘Second Appeal No. 8 of 1977, D/- 14-3~ 
1978. 

(A). Hindu Marriage | Act (25 of 1955), 
Ss. 28 and 13 — Civil P. C. (1908), Ss. 2 (2) 
and. 100 — Second “Appeal — Proceedings 
under S. 13.— Appellate order of Dis- 
trict Judge — Second appeal to High 
Court against appellate order is maintain- 
able, (Case law discussed), . (Para 10) 


‘Anno: - AIR Manual ‘3rd Edn., Hindu 
Marriage Act, S. 18, N. 5 S13, N. 9; AIR 
Comm., Civil P. C. 9th. Edn., S. 2 (2), N. 3; 
8. ‘100, N. 5. A 


: (B) Hindu. Marriage ‘Act (25 eT 1955), 
Ss. 10 arid 13 — Act of cruelty — Hus- 


. band accusing his newly wedded wife of 


carrying - illict ‘pregnancy —: Wife alleg- 
ing. in ‘her: written statement that the 
husband was having adulterous” relations 
with ‘his sister-in-law — Husband’s al- 


` legetion found to be false — -Held im the 


circumstances of-the! case the allegation - 
of.-wife could not “constitute an act of 
cruelty to warrant a decree for dissolution 
hd marrano being passed against her. 
(Para 12) 
„Anno: AIR Manual (8rd Edn. Dy Hindu 
Marriage Act; 5. 10, Ny 2, 


-(C) Hindu ‘Marriage “Act s of 1955); 
S..10 — Act of cruelty — -Husband ac- 
cusing his newly wedded wife of un- 
chastity and driving her out — Her par- 
rents - -sending het again to “husband’s 
housé — Wife ‘attémpting to commit sui- 
cide —In written’ statement wife making 
allegation ‘that her“ husband administer- 

ed the poison — Held that the wife’s al- 
legation:-considered‘in the context.-of the 
cireumstancés did ‘not: constitute an act 
of cruelty -entitling the ‘husband to a dė- 
cree of dissolutio int marriage. 

E (Para 15) 

Aono: “AIR: “Manel : ‘(ard Edn.), _ Hindu 
Marriage ‘Act;-S. 10; N, 2: : 


Cases ~~  Réferred : "Chronological : Paras 


- AIR igs ‘Mad. 235". . -;10 


1968 All LJ 676°: AIR 1969 AN eon = 9 
AIR 1968 “Guj 150.: s,s 10 





AIR 1967.Puni 148 . s- 10 
AIR, 1966 Guj 139 ... 10 
1962 All LJ 1: ATR 1962 sc 256 10- 
1962 1962 Al LJ, 432. See ; s: 9 
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A. D. Prabhakar and Baldev Rai, for 
Appellant; Krishna Mohan Sinha, for 
Respondent. 

JUDGMENT :— This is a defendant’s 
second appeal arising out of the judg- 
ment and decree dated 13th October, 
1976 passed by the Additional District 
Judge, Dehra Dun. 

2. The facts giving rise to this appeal 
can briefly be stated as under: 

Smt. ` Gurbachan Kaur and Sardar 
Swaran Singh, hereinafter called the ap- 
pellant and the respondent respectively, 
were married an 2nd of October, 1973. 
Some differences having arisen between 
them, the respondent filed a suit under 
Section 12 of the Hindu Marriage Act 
for a declaration that his 
with the ‘appellant was null and void. 
It was alleged in the plaint that on 14th 
of October, 1973, when the appellant 
was found profusely bleeding. from her 
private part, she was shown toa lady 
doctor and it was then discovered that 
the appellant was already having pre- 
gnancy with a treat of miscarriage. On 
being questioned the appellant confessed 
that she was quick with child and had 
‘taken medicine to get rid of the pre- 
gancy. The respondent, it is alleged, 
. therefore sent the appellant back to her 
father’s house, but- on 25th of March, 


1974, the appellant was escocted back to. 


his house by her mother and left there. 
It is further alleged that when the: res- 
pondent insisted upon the appellant to 
go back to her father’s house; as she had 
illicit intercourse with some person be- 
fore her marriage, the appellant went to 
.bath-room and swallowed Tik-20. saying 
that she was ending her life. She was 
again taken to hospital from where she 
was discharged on 28th.of March, 1974 and 
was then sent back to her father’s ‘house 
along with her Istridhan property. 

3. The suit was resisted by the appel- 
lant. In the written statement filed by 
her she denied all the allegations made 
against her. She, however, made a coun- 
ter-allegation against the respondent to 
the effect that the respondent -had adul- 
terous relations with his sister-in-law and 
that the respondent, in collusion with. his 
sister-in-law, intentionally ` administered 
some kind of slow poison to her. 
It was. further alleged - ‘by her. that 
on 29th of Marzh, 1974" the respondent 


beat her, snatched away all her jewel- 


lery, clothing etc. and turned. her out of 
the housé. - 


4. After the aforesaid written state- 


ment had been filed by the: appellant, ` the 
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respondent got the pleint amended to in- 
clude a plea to the effect that false 
charge of adultery and that of admin- 
istering poison to the appellant, levelled 
against him in the written statement 
amounted .to repeated and persistent 
cruelty against him and he was on that 
ground entitled to a decree of dissolution 
of marriage against the appellant. 

4-A. The trial court on the conside- 
ration of the evidence on record held that 
the allegations made against the appel- 
lant about her being pregnant since þe- 
fore her marriage was incorrect. The 
trial court, however, held that the coun- 


- ter-allegation made by the appellant that 


the respondent was living an adulterous 
life with his sister-in-law and that both 
of them administered slow poison to her 
amounted to an act of cruelty. In the re- 
sult, the trial court granted a decree for 
dissolution of marriage. 

5. Aggrieved against the judgment of 
the trial court, Smt. Gurbachan Kaur 
filed an appeal in the court of the Dis- 
trict Judge, Dehra Dun. The learned 
Additional District and Sessions Judge, 
who heard the appeal, took notice of the 
amendment of S. 13 of the Hindu Mar- 
riage Act as brought about. by Act 
68 of 1976 and observed that, after the 
amendment, cruelty simpliciter was a 
sufficient ground for divorce and it was 
not necessary that such an act should be 
repeated or persistent. Further on- the 
learned Additional District Judge con- 
curred with the finding of the trial court 
that “the allegation made by the appel- 
lant against the respondent about his 
having adulterous relations with his 
sister-in-law and about the respondent 
and his sister-in-law having colluded to 
administer poison to her amounted to 
acts of cruelty. .The learned Additional 
District Judge, accordingly, confirmed 
the decree passed by the trial court. and 
dismissed the appeal. 


6. Feeling dissatisfied with the judg- 
ment of the lower appellate court, Smt. 
Gurbachan Kaur has come apy in “appeal 
before this Court. 


7.’ Learned counsel for the respondent 
raised a preliminary objection to the 
effect that a second appeal is not main- 
tainable against the orders or decrees 
passed in proceedings under the Hindu 
Marriage Act.- Learned counsel pointed. 
out that the only provision contained in 
the Hindu Marriage Act in regard to. 
appeals is that contained in S. 28 thereof 
which states that decrees and orders made 
in any proceeding under the Hindu Mar- 
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riage Act may be appealed from under 
any law for the time being in force. 
Learned counsel further urged that, in 
view of the language used in S. 28 of zhe 
Hindu Marriage Act, it is necessary to 
refer to the provisions cantained in zhe 
Civil P. C. in order to find the right end 
extent of app2al against the orders pass- 
ed in proceedings under the Hindu Mar- 
riage Act. Reference was then made to 
S. 100, Civil P. C., which contains provi- 
sion regarding second appeals, and it vras 
pointed out that, according to the provi- 
sion contained in that section, a seccnd 
appeal can lie only from a decree. 
Learned counsel pointed out that, accord- 
ing to the definition of the expression 
‘decree’ as contained in sub-s. (2) of & 2 
of the Act, it means formal expression 
of adjudication which conclusively de- 
termines the right of the parties with ze- 
gard to all or any of the matters in ccn- 
troversy in a suit. It was urged by the 
learned counsel that a cumulative reading 
of S. 2 (2) and S. 100, Civil P. C. leads 
to. the conclusion that a second appeal 
can lie to High Court only against de- 
erees passed in a suit. According to the 
learned counsel for the respondent, pro- 
ceedings under S. 13 of the Hindu Mar- 
riage Act not being a suit, the arder pass- 
ed in those proceedings cannot constitute 
a ‘decree’ within the meaning of S. 2 12) 
of the Civil P. C., and consequently, no 
second appeal can lie against an orcer 
passed in those proceedings. Elaborating 
his contention that proceedings uncer 
S. 13 of the Hindu Marriage Act, are rot 
‘suit’ learned counsel pointed out that a 
suit is always initiated by a plaint ard, 
since an application under S. 13 canrot 
be termed to be a plaint, the proceedings 
starting with that application cannot se 
termed to be a ‘suit’. 


8. Having given my careful thought to 
the contention raised by the learned 
counsel for the respondent I regret my 
inability to accept it. 


9 In Yudhisthir Singh v. Batauna 
Devi (1962 All LJ 432) a petition for 
divorce was’ filed before a Civil Judge, 
who allowed the petition. An appeal 
against that decision was filed before the 
District Judge, who dismissed it and 
then a second appeal was filed in ths 
court. A contention was raised in that 
case that the District Judge had no 
jurisdiction to entertain the appeal. 
While deciding that point this court said: 

“Under S. 21 of the Act all proceed- 
ings under it shall be regulated by tha 
C. P. C. as far as may be: this means 
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that a petition under S. 13 is to be treat- 
ed as a plaint in a suit and the law as 
applicable to plaints will apply to peti- 
tions under S. 13 also.” 

and further on: 

“His right of appeal is derived solely 
from the provision of S. 28 of the Act 
and if that provision confers upon him 
the right of appeal to the District Judge 


in certain circumstances, he cannot be 


heard to say that he is deprived of a 
right to appeal to the High Court.” 

(Underlining is by me). 
In case Sarla Devi v. Balwan Singh (1968 
All LJ 676) : (AIR 1969 All 601) the ques- 
tion for consideration was whether an 
appeal could lie against an order passed 
under 5. 24 of the Hindu Marriage Act. 
While considering that question this 
Court observed: 

“In our opinion, therefore, the second 
part of S. 28 of the Act makes evary de- 
cree or order passed under the provi- 
sions of the Act appealable as of right, 
but the appeal would be regulated and 
governed by that particular local civil 
Act which rules in the State in which the 
appeal arises,” 

10. In Bai Umiyabhan v., Ambalal 
Laxmidag (AIR 1966 Guj 139) the ques- 
tion whether a second appeal can lie 
against an order passed in a petition for 
judicial separation came up directly for 
consideration. Their Lordships of the 
Gujarat High Court accepted that a de- 
cree passed in proceedings for judicial 
separation under the Hindu Marriage 
Act is not a ‘decree’ within the meaning 
of S. 2 (2) of the Civil P. C. and that 
the right of second appeal against an ap- 
pellate decree made by a court in a peti- 
tion for judicial separation does not flow 
from S. 100 of the Civil P. C. However, 
after making an elaborate discussion of 
S. 28, S. 22 and S. 24 of the Hindu Mar- 
riage Act it was held by their Lordships 
that the words ‘decrees and orders’ con- 





tained in S. 28 of the Hindu Marriage 


Act, according to their plain and natural 
sense, include not only original decrees 
and orders but also appellate decree and 
orders. The preliminary objection against 
the maintainability of the second appeal 
was, accordingly, rejected. The fact that 
S. 28 of the Hindu Marriage Act is self- 
contained and that it contains an in- 
dependent provision conferring a right of 
appeal aiso finds support from a Division 
Bench decision of the High Court of 
Punjab. In case P. C. Jairath v. Mrs. 
Amrit Jairat (AIR 1967 Punj 148) it was 
observed (at p. 151); - 
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“The language of S. 28 alsc makes it 
clear that decrees under the Hindu Mar- 
riage Act are not decrees under the Civil 
P. C., for it is stated therein that decrees 
under the Hindu Marriage Act shall be 
enforced in the “ike manner as decrees 
of a court on its original civil jurisdic- 
tion. This necessarily implies that though 
the decrees under the Act are by a statu- 
tory fiction treated for the purposes of 
enforcement as decrees under the Code, 
they in fact are not such decrees. It was 
also not the intention of the Legislature 
in my view while giving a right of ap- 
peal under S. 28 of the Hindu Marriage 
Act, to make that right indefinite and 
more or less illusory by providing that 
the appeal under that section would be 
competent only if a provision for that 
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purpose exists in some other law in force 


for the time. being and not otherwise. 
Section 28 should be regarded as self- 
contained so far as appeals against de- 
crees and orders under the diferent- pro- 
visions of the Hindu Marriage Act are 
concerned and for this purpose it should 
not be necessary to look to other laws. 
The words in S. 28 “and may be appeal- 
ed from: under any law for the time being 
in force”, as I read that section, have re- 
. ference only to the forum of appeal and 
the procedure to govern such appeals”. 

(underlining is by me) 

















The fact that, in view of the provisions 
of S. 28 of the Hindu Marriage Act, an 
appeal would also lie against the appel- 
late decree or order, also finds support 
from some observations made in Patel 
Dharamshi Premji v. Bai Sakar Kanji 
(AIR 1968 Guj 150) and Dr. H. T. Vira 
Reddi v. Kistamma (AIR 1969 Mad 235). 
In the former case it was observed (at 
p. 151): 


“But, it is now well settled by a deci- 
sion of this court in Bai Umiyaben v. 
Ambalal (AIR 1966 Guj 139) that the 


right of second appeal conferred by S. 28 


is limited to the grounds set out in S. 100 
of the Civil P.C. and can, therefore, be 
exercised only on questions of law and 
not on questions of fact.” i 

' The relevant observation in the latter. 
case is as follows: 

“That Act does: not contein any pro- 
hibition or restriction as to a further ap- 
peal like S. 39 (2) of the Arbitration Act, 
_ covered by the decision of the Supreme 
Court in Union of India v. Mohindra 
Supply Co. (ATR 1962 SC 255): (1962 All 
LJ 1) with the result, that she appellant 
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has -got a further right of appeal to this 
Court under Cl. 15 of the Letters Patent.” 
I am, therefore, unhesitatingly of the 
view that the present appeal is maintain- 
able. The preliminary objection raised 
by the learned counsel for the respon- 
dent is, accordingly, rejected. 

-Il I may, ‘however, clarify at this 
very place that in reeching my conclu- 
sion recorded above, I have. not taken 
into account the amendment of S. 28 of 
Act No. 68 of 1966 because the applica- 
tion under S. 13 was filed in this case 
before the Amending Act came into force 
and the amendment of S. 28 has not 
been given retrospective effect. 


12. Now, coming to the merits of the 
case, the courts below have granted the 
decree for judicial separation in favour 
of the respondent mainly on the follow- 
ing two grounds: 

(i) That the appellant made a false al- 
legation in her written statement to the ` 
effect that. the respondent was having 
adulterous. relations with bhis sister-in- 
law which amounted to an act of cruelty, 
and 

(ii) that the appellant made a false al- 
legation against the respondent of having 
administered. poison. io her which too 
amounted to an act of cruelty. Now, ac- 
cepting that the appellant made a false 
allegation in her written statement to the 
effect that the respondent was having 
adulterous relations with his  sister-in- 
law, as held by the Courts below, I do 
not think, in the particular circum- 
stances of this case, such an allegation on 
the part of the appellant could be con- 
strued to be an act of cruelty. The trial 
court- as well as the lower appellate 
court have taken that allegation into con- 
sideration without taking inte account 
the antecedent circumstances. It may 
be noted that when the appellant went 
to the house of the respondent after her 
marriage, she was accused of carrying an 
illicit pregnancy. On the own show- 
ing of the respondent, he turned the ap- 
pellant out of the house alleging un- 
chastity to her. The respondent reite- 
rated that allegation in the application 
filed by him under S. 13 of the Hindu 
Marriage Act and even pleaded that 
when she was taken’ to a lady doctor, it 
was discovered that the appellant was 
pregnant. The trial court has recorded a 
categorical finding to the effect that, on 
the evidence adduced in the case, that 
allegation was proved to be false. The 
lower appellate court has not disagreed 
with that finding and, on a perusal of 
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the record, I find that the finding re- 


‘ corded by the trial court in that connec- 


tion is well supported by the evidence 
on record. It would, therefore, follow 
that the respondent made a false allega- 
tion against his newly wedded wife fhat 
she was pregnant and even turned. her 
out of his house alleging that she was 
unchaste. There cannot be a worse al- 
legation against a newly married woman 
than an allegation of tunchastity by her 
husband. The respondent persisted in 
making that allegation against the appel- 
lant inasmuch as he repeated the same 
even in the application under S. 13. Now, 
if by this grossly improper and undesir- 
able conduct of the respondent, the peti- 
tioner felt provoked and made a coun- 
ter-allegation of unchastity. against her 
husband, it cannot be said that the coun- 
ter-allegation amounted to an act of 
cruelty to warrant a decree for dissolution 
of marriage being granted against -her. 
The appellant was after all a human 
being and any person in her position, on 
being accused of unchastity could zeel 
provoked and made a counter allegat-on. 
In fact the respondent himself invited 
that. counter allegation by making a false 
allegation of unchasity against his wife 
after her marriage, by turning her out 
of the house on that accusation and by 
reiterating that allegation in the apli- 
cation under S. 13 of the Hindu Marriage 
Act. Therefore, disagreeing with the 
courts below, I hold that the allegation 
mede by the appellant in the written 
statement that the respondent was having 
adulterous relations with his sister-in- 
law could not, in the circumstances of 
the case, constitute an act of cruelty to 
warrant a decree for dissolution of mar- 
riage being passed against her. 


13. Coming to the second ground, “he 
finding recorded by the trial court is that 
the appellant swallowed Tik-20 to kill har- 
self and, in her written statement made 


a false allegation against the respondent - 


of having administered the poison to har. 
The lower appellate court, recorded its 
finding on that point in the following 
words :— 


“The case of the husband that the 
applicant-wife had attempted to commit 
suicide, because the husband was not pre- 
pared to keep her, appears to be true 
and convincing. When she was sent out 
by the husband, on the ground of her 
pregnancy from somebody else, and wh2n 
she was brought back to the husband’s 
house, certainly ocean of her restraint 
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must have flooded and that circumstance, 
if she had attempted to commit the su-- 
icide cr threatened her husband to com- 
mit the “suicide, it is neither surprising 
nor astonishing. If the allegation that 
she was administered poison by the hus- 
band and his Bhabhi are false, certainly 
the situation is very dangerous for the 
husband and the entire family, if she 
was fcrced to live with the husband and 
commits the same mischief again. Obvi- 
ously, the husband. will fall in enormous 
trouble and agony if: she falsely states 
that the poison was administered by the 
therefore, hold that the 
eruelty on the part of the wife has been 
proved and it is a sufficient ground for 
granting the decree.” 

A perusal of the above. would show that 
the finding recorded by the lower ap- 
pellate court is not firm. The trial court 
as well as the lower appellate court 
have zor their conclusion: mainly relied 
on the bed-head ticket and the medical 
certificate. Both the courts however 
econced2d that, according to the doctor’s 
report, poisoning had been caused by 
taking -some cough syrup the nature of 
which could not be known. The medi- 
cal evidence thus did not prove that the 
appellent was administered - poison or 
that she swallowed any poison herself in 
order to commit suicide. The only other 
evidence in support of that fact consists 
of the statement made by the petitioner 
respondent (P. W. 4) and one Inder Singh 
(P. W. 3), who stated that the appellant 
threw an empty phial of Tik-20 shout- 
ing thet she had swallowed the contents. 
In view of the relationship between the 
appellant and the respondent, the state- 
ment made by the respondent could not 
be given much credence. So far as Inder 
Singh is concerned, it should not, have 
been ingored that he also deposed about 
the appellant being pregnant when she 
came <o the respondent’s house soon 
after her marriage, which allegation was 
proved to be false. 


14. There was thus no sufficient evi- 
dence to warrant a conclusion that the 
appellant swallowed Tik-20 in order to 
commit suicide. 


15.. But, even accepting the finding of 
the. courts below, that the respondent 
swallowed the contents of the phial of 
Tik-20 in desperation, thet act in the con- 
text of the other circumstances of the 
case could not constitute an act of 
cruelty on the part of the appellant to 
warrant a decree for dissolution of mar- 
riage- being granted against her. It is the 


X 
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own case of the respondent that when 
the appellant came to his house after the 
marriage, she was accused of having il- 
licit pregnancy and was turned out of 
the house on that ground. It is also the 
own case of the appellant that the ap- 
pellant’s mother escorted the appellant 
back to the respondent’s house and left 
her there and the respondent then in~ 
sisted upon the appellant that he would 
not keep her in his house. Now on one 
side the parents af the appellant wanted 
the appellant to go and live with her 

_ husband and on the other side the res= 
pondent was adamant that he would not 
keep her with him in his house and per- 
sistently accused ker of unchastity. Sand- 
wiched in such circumstances any girl 
could try to end her life. It is not the 
respondent’s case that after the appel- 
lant was taken to the hospital, she made 
any allegation that she had been admin~ 
istered poison by the respondent or any 
member of his family. That allegation 
was made by the appellant for the first 
time in her written statement when she 
found that the respondent not only 
falsely charged har with unchastity and 
maltreated her, but also wanted to get 
the marriage dissolved on that preposter- 
ously false allegation. In my opinion, 
this circumstance cannot be. ignored 
`while coming to the conclusion whether 
the aforesaid allegations made by the 
appellant in the written statement does 
or does not constitute an act of cruelty. 
The allegation considered in the context 
or that circumstances, in my opinion, 
cannot constitute an act of cruelty and I 
hold accordingly. 


16. In the result, therefore, this ap- 
peal is allowed, the judgment and de- 
cree passed by the courts below are set 
aside and the application filed by the 
respondent under S. 13 of the Hindu 
Marriage Act stands dismissed with 
costs throughout. 

Appeal allowed, 
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Modi Spinning & Weaving Mills Co, 
and another, Appellants v. M/s, Ladha 
Ram & Co., Opposite Party. 

Civil Revn. No. 1305 of 1977, D/- 3-4- 
1978.* 


*(Against judgment and order passed 
Ram Swarup, Civil J., Ghaziabad, D/- 
11-4-1977.) 


DU/DU/B649/78/DVT 


A.LR, 


(A) Civil P.C. (5 of 1908), S. 115 — Ex- 
pression “any case which has been de- 
cided” in S. 115 — Does not include 
every interlocutory order. 


Every interlocutory order passed by 
the trial court during the progress of the 
suit cannot be held to be a case. decided 
within the meaning of S. 115 of the C.P.C. 
The case can be said to be decided only 
if for the purpose of the suit some right 
or obligation of the parties have been 
decided by the said order. AIR 1964 SC 
497, AIR 1970 SC 406 and AIR 1978 SC 
47 Rel. on. (Para 12) 

Anno: AIR Comm. C.P.C. (8th Edn.), 
S. 115 N, 5. 


(B) Civil P.C. (5 of 1908), O. 14 R. 5 
and S. 115—Framing of additional issues 
— Application for — Order refusing or 
allowing it — Not revisable. 


The power to frame additional issues 
is a discretionary power of the 
trial court. Additional issues may be 
framed if the court thinks necessary for 
determining the matter in controversy. 
By an order refusing to frame additional 
issues or allowing an application for fram- 
ing of additional issues no right or obli- 
gation of the. parties in controversy is 
adjudicated upon by the court, It is a 
matter only of procedure. The Court, 
after examining the pleadings and other 
material on record as required under 
R. 3, may frame the issues. Since no 
right or obligation of a party is 
determined by an order refusing to frame 
additional issues such an order cannot be 
held to be deciding a case between the 
parties and would not come within the 
ambit of the expression ‘case which has 
been decided’. Similar would be the. posi- 
tion in regard to an order by which ad- 
ditional issues are framed or amended. 
AIR 1971 Assam & Naga 127 and AIR 
1975 Punj & Har 174 (FB) Disting. 
(Para 13) 
Anno: AIR Comm. CPC (8th Edn.), Sec- 
tion 115 N. 5; O. 14 BR. 5 N. 2 


Cases Referred: Chronological Paras 
AIR 1978 SC 47 : 1978 Cri LJ 165 11 
AIR 1977 SC 680 3 
(1975) Civil Revn. No, 1004 of 1974, D/- 

3-8-1975 (Al) 2 
AIR 1975 Punj & Har 174 (FB) 14 
AIR 1971 Assam & Naga 127 . 14 
AIR 1970 SC 406 10, 11 
AIR 1964 SC 497 

Benarsi Dass, for Appellants; Shanti 


Swarup Bhatnagar, for Opposite Party. 
ORDER:— This is a revision filed 
under S. 115 of the Code of Civil Pro- 
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cedure against an order rejecting an p- 
plication made by the applicant for fram- 
ing additional issues in the case. The 
facts giving rise to the present revision 
are as follows: 


The plaintiff respondent Ladha Ram 
and Co, filed a suit no. 21 of 1971 in the 
court of the 2nd Civil Judge, Meerut <or 
a decree for Rs, 1,30,000/- against the de- 
fendant applicants. A written statement 
was filed on behalf of the defendants =p- 
plicants. Thereafter almost after three 
years of the filing of the written staze- 
ment an application was made for the 
amendment of the written statement. The 
proposed amendments were for deletion 
of paragraphs 25 and 26 and for substi-u- 
tion of new paragraphs 25 and 26. The tral 
court rejected the application of the. de- 
fendants applicants for amendment. 2a 
the ground that the defendants applicants 
wanted to resile from the admissicns 
made by them earlier and that the appli- 
cation for amendment was not a buna 
fide one. Against the decision of the trial 
court rejecting the amendment applica- 
tion Civil Revn. No. 1004 of 1974 (All) 
was filed by the applicants, The said 
revision was decided by M. P. Saxena J. 
on 8th August 1975. This court held that 
the amendment wag rightly rejected by 
the trial court and hence the revision 
was dismissed. Against the order dated 
8th August 1975 the defendants appli- 
cants filed special leave in the Hon’ble 
the Supreme Court of India which was 
granted. The case was thereafter heerd 
by the Supreme Court. The Supreme 
Court by its judgment dated 23rd Septen- 
ber 1976 dismissed the appeal and up- 
held the order of this court.. The Supreme 
Court held that it is true that inconsis- 
tent pleas can be made in pleadings but 
the effect of substitution of paragraphs 
Nos. 25 and 26 is not making inconsistent 
and alternative pleadings but it is seek- 
ing to displace the plaintiff completely 
from the admissions made by the defen- 
dants in the written statement and if 
such amendments are. allowed the plain- 
tiff respondent will be irretrivably pre- 
judiced by being denied the opportunity 
of extracting the admission from the ce- 
fendants applicants, The judgment is re- 
ported in AIR 1977 SC 680. 


2-3. In the judgment, ‘however, the 
Supreme Court made an observation to 
the effect that two alternative pleas of 
the defendants applicants as alleged in 
paragraphs 25 and 26 of the written state- 
ment are there and the parties will be 
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able to make their rival tontentions on 
the pleadings as to the issues to be rais- 
ed. The Supreme Court further observed 
that it will be open to the defendants ap- 
plicants to apply for the framing of the 
issues and they will be at liberty to do 
SO, 


4. In view of the observations made 
by the Supreme Court the defendant ap- 
plicants again started a second inning for 
obstructing the progress of the suit. When 
the case was taken up by the trial court 
an application was now made for framing 
five additional issues in the case. On 
the reading of the issues sought to be fram- 
ed it is clear that an attempt was again 
made to raise the same questions which 
were sought to be raised by the amend- 
ment in the written statement which was 
ultimately rejected by the Supreme 
Court. By this device the defendant ap- 
plicants wanted to again reopen the mat- 
ter which had been finally concluded by 
the Supreme Court. In any case the trial 
court considered the matter in great de- 
tail and came to the conclusion that the 
five additional issues which were sought 
to be framed now did not arise and as 
such the application for framing addi- 
tional issues wag rejected. It may be 
stated here that after the written state- 
ment was filed by the defendants appli- 
cants the court on 23rd August 1972 had 
framed issues on the basis of the original 
paragraphs 25 and 26 of the written 
statement. The court had framed 12 issues 
in the presence of the court for the de- 
fendants applicants and it was accepted 
by him at that time that no other issue 
arises. During the pendency of the suit 
the statement of Ladha Ram plaintiff 
respondent was recorded on 9th April 
1977 and in that statement he had cate- 
gorically stated that he does not want 
any relief in respect of the agree- 
ment dated 7th April 1977, Issues Nos. 1 
to 4 which are sought to be added rela- 
ted to the agreement dated 7th April 
1977. In regard to issue No. 5, which was 
sought to be added by the defendants 
applicants the plaintiff respondent had 
in his statement on 23rd August 1972 
categorically stated before the court that 
he has given up his claim to the tune of 
Rs. 19,734/-, being the amount of commis- 
sion claimed in the suit. 


5. The trial court, after examining the 
pleadings of the parties and various state- 
ments recorded during the course of ‘trial, 
recorded a finding that the issues sought 
to be framed now did not in fact arise. 
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Against this order the defendants appli- 
cants have now filed the present revi- 
sion and have obtained.a stay of the 
further proceedings of the suit. 


6. Learned counsel for the plaintiff 
respondent has taken a preliminary ob- 
jection to the effect that an order passed 
by the trial court in exercise of its juris- 
diction under Order XIV R. 5 of the Code 
of Civil Procedure rejecting an applica~ 
tion for framing additional issues is not 
a case decided within the meaning of 
S. 115 C.P.C. and as such the revision 
filed in this court is not maintainable in 
law. 

% The relevant portion of S, 115 
C.P.C. is to the following effect: 

“The High Court may call for the re- 
cord of any case which has been decided 
by any court subordinate to such High 
Court andin which no appeal lies thereto, 
and if such subordinate court appears— 


(a) to have exercised a jurisdiction not 
vested in it by law, or 

(b) to have failed to exercise a juris- 
diction so vested, or 

(c) to have acted in the exercise of 
its jurisdiction illegally or with material 
irregularity, 

the High Court may make such order 
in the case as it thinks fit, 

» 
In view of the above provision the revi- 
sion would lie only if the impugned order 
would come within the expression ‘any 
case which has been decided.’ ; 

8 In S. S. Khanna v. F. J. Dillon 
(AIR 1964 SC 497), the Supreme Court 
had occasion to interpret the word ‘case’. 
In the above case the Supreme Court 
held that the expression ‘case’ could not 
mean only entire proceedings but would 
also bring within ity ambit a part. of the 
proceedings, It held as follows (at p. 501): 

“The expression 
comprehensive import: it includes civil 
proceedings other than suits, and is not 
restricted by anything contained in the 
section to the entirety of the pro- 
ceedings in a civil court. To inter- 
pret the expression ‘case’ as an entire 
proceeding only and not a part of a pro- 
ceeding would be to impose a restriction 
upon the exercise of power of super- 
intendence which the jurisdiction to issue 
writs, and the supervisory jurisdiction 
are not subject, and may result in cer- 
tain cases in denying relief to an aggrie- 
ved litigant where it is most needed, and 
may result in the perpetration of gross 
injustice.” : 


‘case’ is a word of ` 


A.I. R. 


9. The Supreme Court in the above 
case further took the view that since the 
expression ‘case includes a part of the case 
the revisional - jurisdiction of the High 
Court may also be exercised irrespective 
of the question whether an appeal lies 
from the ultimate order or decree passed 
in the suit. ; 


10. The question as to what is a case 
decided came up for consideration before 
the Supreme Court in Baldevdas. v, Fil- 
mistan Distributors (India) Pvt. Ltd., 
(AIR 1970 SC 406). Justice J. C. Shah, 
as he then was, delivering the judgment 
of the court opined (at p. 410): 

“A case may be said to be decided, if 
the court adjudicates for the purposes of 
the suit some right or obligation of the 
parties in controversy; every order, in 
the suit cannot be regarded as a ‘case’ 
decided within the meaning of S. 115.” 


1. In Madhu Limaye v. State of 
Maharashtra (AIR 1978 SC 47 at p. 53) 
Untwalia, J. observed as follows: 


“Many a time a question arose in India 
as to what is the exact meaning of the 
phrase case decided occurringin S. 115 of 
the Code of Civil Procedure. Some High 
Courts had taken the view that it meant’ 
the final order passed on final determina- 
tion ofthe action. Many other had, how- 
ever, opined that even interlocutory 
orders were covered by the said term. This 
Court struck a mean and it did not prove 
of either of the two extreme lines. In 
Baldevdas v. Filmistan Distributors (In- 
dia) Pvt. Ltd. ATR 1970 SC 406 it has been 
pointed out (at p. 410): - 

'A case may be said to be decided if 
the court adjudicates for the purposes of 
the suit, some right or obligation of the 
parties is controversy.’ i 


We may give a clear . example. of an 
order in a civil case which may not be. a 
final order within the meaning. of Art. 133 
(1) of the Constitution yet it will not be 
purely or simply of an interlocutory 
character. Suppose for example a defen- 
dant raises the plea of jurisdiction of a 
particular court to try the suit or the 
bar of limitation and succeeds, then the 
action is determined finally in that court. 
But if the point is decided against him 
the suit proceeds.” 

12. In view of the principle laid down 
above it is clear that every interlocutory 
order passed by the trial court during 
the progress of the suit cannot be held to 
be a case decided within the meaning of 
S. 115 of the Code of Civil Procedure. 
The case can be said to be decided only 
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ig for the purpose of the suit some right 
or obligation of the parties have keen 
decided by the said order. In case every 
interlocutory order is:held to be a case 
decided this: will defeat the very purpose 
for which the Legislature enacted S. 115 
C.P.C. because that will givea handle to a 
party to a suit to obstruct the progress of 
the suit by approaching this court urder 


'S, 115 C.P.C. against every order which 


has been passed by the trial court in the 
said suit. 


13. Order 14 of the Code of Civil Pro- 
cedure lays down rules for the settlement 


of issueg and determination of suits on- 


issues of law or on issues agreed upon. 
Under rule 1 issues arise when a material 
proposition of fact or law is affirmed by 


' the one party and: denied by the ` other. 


Rule 2 gives a discretion to the cour: to 
decide a particular issue as a prelimirary 
issue. Rule 3- gives a discretion to the 
court to frame issues on the basis of the 
allegations .made on oath by the parties 
or by the persong present.on their behalf 
or made by the pleaders of such parties, 
the allegations made in the plaint o> in 
answer to interrogatories delivered\in the 
suit and on the basis of the contents of 
documents produced by either perty. 


Rule 4 gives power to the court to ex- 
before . 


amine witnesses or documents 
framing issues. By rule 5 power is con- 
ferred on the court to amend and strike 
out issues, Further power is given under 
rule. 5 to frame additional issues on such 
terms as it thinks fit or as may be nezes- 
sary. for determining the matter in con- 
troversy between the parties; The power 
to frame additional issues is a discretion- 
ary power of:the trial court. Additional 
issueg may be framed if the court thinks 
necessary for determining the matter in 
controversy; By an. order. refusing to 
frame additional issues or allowing an 
application for framing of additional issues 
no right or obligation of the parties in 
controversy is adjudicated upon by the 
court. It is a matter only of procedure, 
The Court, after examining the pleadings 
and other material on record as required 
under rule 3, may frame the issues, 
Since no right or obligation of a party is 
determined by an -order refusing to 
frame additional issues such an order 
cannot be held to be deciding a case be- 
tween the parties and in my opinion it 
would not come within the ambit of the 
expression ‘case which hag been decid2d’, 
Similar would be the position in regarč to 
an order by which additional issues. are 
framed or amended. i 
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14. Learned counsel for the applicant. 
has, however, relied upon two decisions: 
The first decision relied upon. is Manindra 
v. Paresh Chandra (AIR 1971 Assam and. 
Naga 127) and the second decision’ relied 
upon is M/s. Sadhu Ram v. M/s. Ghan- 
shyam Dass (AIR 1975 Punj and Har 
174) (FB). Both these cases are distin- 
guishable: In none of the cases the 
question as to whether the refusal by a 
trial court to frame additional issues was 
in question. In the Assam case the court 
was interpreting an order refusing to 
allow .the prayer -of the plaintiff for 
issue of a commission to make local ins- 
pection under order XXVI rule 9 C.P.C. 
The Punjab case dealt with a question as 
to whether refusal by the trial. court. to 
change the onus of an issue amounted. to 
a ease decided. The Punjab High Court: 
was of the view that the change of onus 
hag resulted in adjudicating the rights. of 
the parties in controversy. The principle 
laid down in those cases do not apply in 
the present case, 


15. In view of the above discussion 
I am of the opinion that. the preliminary 
objection raised by the counsel: for the 
plaintiff . opposite party has substance 
and as such the revision is not main- 
tainable. : . 

16. In any case even assuming that the 
impugned -order is revisable in my 
opinion it is not a fit case for interference 
as it will not occasion a denial of justice. 
The only aim of the applicants in making 
this application for the framing of addi- 
tional issues is to delay the disposal of 
the suit, The suit was filed as: far back 
as 1971. Seven years have already elapsed: 
When the issues were framed by the trial 
court on the basisof the written statement 
which was filed by the defendant. appli- 
cant no other issues wag pressed. It is. 
simply because of an observation made. 
by the Supreme Court which. was. not in. 
the nature of a direction that the defend- 
ant applicant -again startéd a ‘second 
innings by applying against for the framing 
of additional issues, on pleas which were 
rejected by -the Supreme Court. The 
trial court has categorically found that so 
far as issues Nos, 1 to 4 were ‘concerned 
they did not arise because the plaintiff. 
respondent had stated that he does not 
rely upon the agreement dated 7th April 
1967. In regard to issue No. 5 the plaintiff 
cespondent has given up the claim. In. the: 
circumstances issues do not. arise at all, 
S. 107 of the Code of Civil Procedure 
clearly provides that in an appeal filed. 
against a decree the appellate court has 
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power to frame issues and to remit them 
for trial, 

17. I have also examined the issues 
already framed. Issues No. 10 is to the 
following effect: 

“Whether there was any agreement be- 
tween the parties under which the plain- 
tiff had waived his right to claim the 
balance of bales unsupplied and also not 
to claim any damageg on that account? If 
so, its effect?” 


18. This issue would enable the de- 
fendant applicant to argue on the basis 
of the pleadings stated in paragraphs 25 
and 26 of the written statement. Counsel 
for the respondent has conceded that the 
pleas so raised in paragraphs 25 and 26 
can be raised within the ambit of this 
issue. In the circumstances it is not 
necessary to frame any additional issue. 

19. For the reasons mentioned above 
the applicant is not at all affected by the 
fact that the trial court has refused to 
exercise its jurisdiction in framing addi- 
tional issue, i 

20. In the result the revision has no 
force and is dismissed with costs. 


Revision dismissed, 
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Premier Insuranze Co. Ltd., Appellant 
v. Smt, Vidyawati and others, Respon- 
dents. 

First Appeal No. 
1977.* 


(A) Motor Vekicles Act (4 of 1939), 
S. 110-F — Suit instituted prior to con- 
stitution of Tribunal — Jurisdiction of 
Civil Court in such cases would not be 
barred. (Words and Phrases—‘Entertain” 
— Meaning). ` 


Section 110-F does not lay down that in 
cases where plaints had been filed, but no 
final decision had been given the Civil 
Court shall lose jurisdiction to entertain 
them. The word “entertain” has a well 
known connotation in law meaning the 
first time a court applied its mind to any 
matter. Therefore where the court has 
already entertained a suit the bar under 
S. 110-F to the jurisdiction of Civil Court 


29 of 1969, D/- 5-12- 





*(Against Judgment and decree of ist 
Addi, Civil J. Allahabad, D/- 16-10- 
1968.) 
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A.LR. 


would not apply. AIR 1969 All 200 (FB) 
Foll. AIR 1972 All 61, Ref. (Para 12) 

Anno: AIR Comm. Motor Vehicles Act 
"Ist Edn.) S. 110-F N, 1. 


(B) Civil P. C. (of 1908), O. 33 R. 7— 
Date of institution of pauper suit — Date 
of application to sue in forma pauperis 
and not the date on which the applica- 
tion wag allowed would be deemed as date 
of institution of the suit, AIR 1956 Bom 
388 and AIR 1926 Mad 159 Rel. on. 

(Para 13) 


Anno: AIR Comm, C.P.C. (8th Edn.), 
O. 33 R. 7 N. 4 


Cases Referred: Chronological Paras 
AIR 1972 All 61 : 1971 ACJ 352 9 
AIR 1970 All 408 10 
AIR 1969 All 200 (FB) 12 
AIR 1956 Bom 388 13 
AIR 1926 Mad 159 13 


K. P. Agrawal, for Appellant; Standing 
Counsel, for Respondents. 


JUDGMENT :— The appellant in this 
appeal is M/s. Premier Insurance Co. Ltd, 
which is a company registered under the 
Companies Act, 

2. Sri Mano Ahmad was the owner of 
a motor truck No. UPC 6603 and Sri Man- 
zoor was its driver. The vehicle was 
insured with the appellent. : 


3. On 4th August, 1965 one Sri 
Ambresh Kumar elder son of plaintiff 
No. 1; namely Smt. Vidyawati and the 
elder brother of the remaining plaintiff 
was going on his cycle onthe leftside of 
the Vivekanand Marg, formerly known as 
Hewette Road, Allahabad, The aforesaid 
sruck was also passing that way and 
came from behind and dashed against Sri 
Ambresh Kumar Mathur, as a result of 
which he was knocked down from the 
eyele and received serious injuries to his 
person. His cycle was also badly dameg- 
ed, Thereafter Sri Ambresh Kumar Ma- 
thur was taken to the Medical Hospital 
for treatment where he died as a result 
of the accident on 5th August, 1965. The 
plaintiffs alleged that the death was due 
to rashness and negligent driving of the 
said truck by defendant No, 2. who was 
driving the same while in the employ- 
ment of defendant No. 1. As such, defen- 
dant, No. 1 is also liable for the damages 
suffered by the plaintiffs on account of the 
rash and negligent act cf defendant No, 2. 
On account of the death of the deceased, 
the plaintiffs, who are his dependants 
and successors, have suffered a loss þe- 
cause at the time of his death the deceas- 
ed was maintaining and supporting the 
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plaintiffs, Hence the suit was filed for Division Bench judgment of this Court 
recovery of Rs. 20,000/- as. damages. in the case of Devendra Kumar Gupta 


4. The suit has been’ decreed for a 
sum of Rs. 9,000/- as against the defend- 
ants. It has also been directed that ihe 
decree will be satisfied by the appellent. 

5. Before the trial court a preliminary 
objection was taken on behalf of the ap- 
pellant to the maintainability of the suit. 


6. The accident had taken place on 


4th Aug., 1965, and the deceased Sri 
Ambresh Kumar Mathur died on 5th 
Aug., 1965. 


7. The suit was filed on. 5th Aag., 
1966 with an application for leave to 
sue aS a pauper. 
Claims Tribunal was constituted under 
U. P. Government Notification No. 188 (1) 
DST/XXX-B-59-DST-66 dated 7-3-1967, 
which was published in the U, P. Gazette 
dated 18-3-1963. This notification was 
issued under S, 110 of the Motor Vehicles 
Act, 1939. The next material date is 12th 
Aug. 1967 on which permission was 
granted to the plaintiff -to sue as paup2rs. 


8. The objection to the jurisdiction 
taken by the appellant was led to the 
framing of issue No. 6 in the suit. Issue 
No. 6 was as follows: 

“Whether the Court has no jurisdiction 
to try the suit in view of the notification 
dated 7-3-67.” o> 


This issue was tried as a preliminary 
issue. Before the Civil Judge the 
argument on .behalf of ‘the appellant 
was that- permission having been granted 
to the plaintiff to sue as paupers only on 
12-8-1967 the suit must be deemed to 
have been instituted on that date and, 
therefore, as the Motor Vehicles Claims 
Tribunal had also come into existence on 
that date the Civil Court could not 
entertain the suit, This application was 
rejected by the trial court. The trial 
court's view was that though till the date 
when the application to sue as pauper 
` was allowed the plaint is not registered 
as such, but for all practical purposes the 
plaint is taken as having been filed on 
the date it was originally filed. 

9. The learned counsel for the appel- 
lant has contended before me that he 
Motor Vehicles Accidents Claims Tribu- 
nal having come into existence on 7th 
March, 1967 the suit ceased to be main- 
tainable in a civil court.as from that date 
even though the accident had taken 
place on 4-8-1965, and the suit along 
with an application to ste as pauper had 
been filed on 5th August, 1966. In support 
of this proposition he has relied upon a 


A Motor Accidents 


` purview of the 


v. M/s. Pilokhari Brick Kiln (1971 ACJ 
352) : (AIR 1972 All 61). In that case the 
accident took place on. 9th June, 1966 
as a result one Arun Kumar Gupta 
died. A suit for compensation was institut- 
ed on 24th May, 1967, Before the institu- 
tion of the suit the Government had 
issued a notification dated 22-4-1967 con- 
stituting a Motor Accidents Claims Tri- 
bunal in the district of Meerut where the 
accident had taken place. Before the Civil 
Court an objection was taken in view of 
the fact that the Claims Tribunal had 
been constituted, the Civil Court had no 
jurisdiction to entertain the suit. The 
objection was upheld and the Civil Court 
rejected the suit. 


10. Subsequently on 28th Feb., 1968 
an application claiming compensation was 
filed before the Claims ‘Tribunal, where 
it wag pleaded on behalf of the defendants 
that the Tribunal had no jurisdiction to 
try the matter as the accident had taken 
place prior to the constitution of the Tri- 
bunal, In support of this plea reliance was 
placed upon a Single Judge’s decision of 
this Court in the case of New India 
Assurance Co. v, Smt. Shanti Misra (AIR 
1970 All 408). Following this decision the 
Claims Tribunal rejected the application 
for compensation. Aggrieved by the order 
Devendra Kumar Gupta filed an appeal 
which came up before the Division Bench. 
The Division Bench has observed in para 
12 of its judgment as follows: 


“The question which requires considera- 
tion is whether the existence of the 
Claims Tribunal on the date of the occur- 
rence of the accident is a requisite condi- 
tion for the entertainment of a claim by 
the Tribunal. In order to determine the 
jurisdiction of a statutory tribunal, the 
court has to examine the language of the 
provisions and give effect to its natural 
meaning. Under S. 110(1), the State Gov- 
ernment is empowered to constitute a 
Claims Tribunal for a specified area for 
the purpose of adjudicating upon claims 
for compensation in respect of ‘accidents 
involving the death of or bodily injury 
to persons, arising out of the use af 
motor vehicles. The provision does not 
curtail or qualify the classes or categories 
of claims which the Claims Tribunal 
could adjudicate, All claims for compen- 
sation in respect of accidents involving 
death or bodily injury are within the 
Tribunal. There are no 
express words, nor do the used words 
raise an implication of any restriction as 
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to the time of the occurrence of the acci- 
dent, before the claim for compensation in 
relation to it could be within. the juris- 
diction. of the Tribunal. This provision 
does not postulate that the accident must 
occur after the establishment of the Tri- 
bunal in order to enable the Tribunal to 
adjudicate a‘claim for compensation re~- 
lating to the accident, If the Legislature 
had intended to limit the jurisdiction of 
the Claims Tribunal to accidents occur- 
ring after its establishment, it would have 
said so. It has expressly said so in S.110-F 
while debarring the jurisdiction of the 
Civil Court. The bar to the jurisdiction of 
the Civil Court wag created from the 
establishment of the Claims Tribunal. A 
similar restriction might have easily been 
imposed in S. 110(1). But we find the 
Legislature using words of wide and gane- 
ral amplitude so es to bring within the 
purview of the Claims Tribunal claims.in 


respect of accidents occurring prior to as 


well as after the constitution of the 
bunal.” : 


11. The learned counsel for the ap- 
pellant on the basis of this Division Bench 
decision submitted that the Tribunal had 
jurisdiction to take cognizance of a claim 
for compensation arising out of an acci~ 
dent which took place prior to the consti- 
tution of the Tribunal; the Civil Court’s 
jurisdiction wag ousted and it had no 
jurisdiction to entertain the present suit, 


12. In the instant case the accident, 
took place on 4th Aug., 1965 and the suit 
had been filed on 5th Aug., 1966, along 
with an application to sue as a pauper. 
The question ig whether the principles of 
S. 110-F of the Motor Vehicles Act would 
oust the jurisdiction of a Civil Court even 
in cases where a suit had been instituted 
prior to the constitution of a Claims Tri- 
bunal, S. 110-F of the aforesaid Act runs 
as follows:— ; 

“Where any claims ‘Tribunal has bee 
constituted for any area, no Civil Court 
shall have jurisdiction to entertain any 
question relating to any claim for com- 
pensation which may be adjudicated upon 
by the Claims Tribunal for that area, and 
no injunction in respect of any action 
taken or to be taken by or before the 
Claims Tribunal in respect of the 
claim for compensation shall be grant- 
ed by the Civil Court.” 

This section does not lay down that. in cases 
where plaints had been filed, but no 
final decision had been given the Civil 
Court shall lose jurisdiction to entertain 
them. The word “entertain” has a well 
known connotation in law, meaning the 


Tri- 
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first time a Court applied its mind to any 
matter. See Janta Cycle and Motor Mart 
v. Asst. Commr. AIR 1969 All 200 (at 
p. 202) (FB). In cases where the court 
had already entertained a suit the bar 
under S, 110-F to the jurisdiction of a 
Civil Court will not apply. 


13. The next question that arises is 
whether the plaint would be deemed to 
have been presented on the date when it 


was filed along with an application to sue 


as a pauper or on 2-8-1967 when permis- 
Sion to sue as a pauper was granted, It 
has been held that when an application to 
sue in forma pauperis is granted, the suit 
shall be deemed to have been instituted on 
the date of the presentation of the applica- 
tion and not on the date when the appli- 
cation is allowed to sue as a pauper, (See 
Yasoo Vithoba v. Babubai (AIR 1956 
Bom 388). Similarly wherean application 
to sue in froma pauperis was made before 
the amendment of the Madras Court 
Fees Act, but was registered as a suit 
after the amendment, the amount of court 
fee ta be entered in the decree was order- 
ed to be calculated on the basis of the old 
Court Fees Act. See Kaman Mada v. Malli 
(AIR 1926 Mad 159). In this view of the 
matter the objection as to the maintain- 
ability of the suit hag no merits and can- 
not be accepted. 


14. No argument has been advanced 
before me to otherwise question the cor- 
rectness of the trial court’s judgment. 


15. In the result, the appeal fails and 
is dismissed. As no one has appeared to 
oppose the appeal, there will be no order 
as to costs, i 


Appeal dismissed, 
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K. N. SETH, J. 

Havaldar Singh and others, Appellants 
v. Aditya Singh and another, Respon- 
dents. 

Civil Revision No, 1389 of 1974, D/- 
16-12-1977.* : 


Contract Act (9 of 1872), S. 19 — Scope 
~ Fraud practised with respect to con- 
tents — Document is voidable and not 
void — Suit to avoid it held did not 
abate u/s. 5(2) of the U. P. Consolidation 


*(Against order of ist Addl. Dist. J. Vara- 
nasi D/- 31-10-1974). 


BV/CV/A543/78/MVI 
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of Holdings Act — (U. P. Consolidaticn of 
Holdings Act (5 of 1954), S. 5(2)). 

Where the plaintiff intended to execute 
a sale deed covering some land in favour 
of e particular person but the defendants 
practised fraud and got a document cover- 
ing some other land in their favour, held, 
that the document was a voidable one 
valid until it was avoided. ‘The suit to 
avoid it held did not abate u/s. 5(2) of 
the U. P. Consolidation of. Holdings Act 
which affected only suits concerning: void 
documents, 1976 R D 220 (HC) ‘FB) 
FolL (Paras 2 & 3) 

Anno: AIR Manual (8rd Edn) Contract 
Act, S. 19N. 1 ' 


Cases Referred: Chronological Paras 
1976 R D 220 (FB) 2° 
AIR 1968 SC 956 ; 2 

Senkatha Rai, for Appellants; R N. 


Singh, for Respondents, 


ORDER :— The plaintiffs-opposite 
parties filed a suit for cancellation of 
the sale deed dated 8-12-1969 on the 
allegation that it had been obtained by 
practicing fraud. According to the plain- 
tiffs they intended to execute a sale deed 
covering some land in favour of Bechan 
Nai of their village. The defendants by 
practicing fraud got a sale deed executed 
in their favour covering certain other 
land. During the pendency of this suit 
the village in question came under eon- 
solidation operations, The defendants 
moved an application under S. 5 of the 
U, P, Consolidation of Holdings Act for 
abating the suit. The trial Court took 
the view that S. 5 of the Consolidation of 
Holdings Act was attracted and conse~ 
quently the suit was abated. The learned 
Additional District Judge allowed the re- 
vision filed by the plaintiffs taking the 
view that the sale deed sought to be can= 
celled wasavoidable document and the 
civil Court alone had jurisdiction to grant 
the declaration prayed for by the plaint=ffs, 


2. The learned counsel for the ap- 
plicants contended that the sale deed in- 
volved in the suit was a void and nct a 
voidable document and the suit should 


.fhave been abated. It is no longer in dis- 


pute, in view of a. decision of a Full 
Bench of this Court in Ram Nath v. Smt, 
Munna (1976 R D 220) thatasuit for can- 
cellation of a voidable sale deed relating 
to agricultural land pending in civil court 
will not abate under S. 5 (2) of the U.P. 
Consolidation of Holdings Act, but the 
suit would abate if it is for cancellation 
of a void sale deed. The question for con- 
sideration in the present case is whether 
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the sale deed in qustion is.a voidable 
document or is altogether void. The learn- 
ed counsel contended that on the allega- 
tions in‘the plaint the executant of the 
sale deed never applied their mind to 
execute a deed of sale in favour of the 
defendants and it must be held that tha 
document was altogether void. Reliance 
was placed on Ningawwa. v. Byrappa 
Shiddappa Hirekurabar (AIR 1968 SC 
956). This case instead of supporting the 
applicants goes against them. The Su- 
preme Court laid down the law thus (at 
p. 958) :— 


“It is well established that a contract 
or other transaction induced or tainted 
by freud is not void, but only voidable at 
the option of the party defrauded. Until 
it is avoided, the transaction is valid, so 
that third parties without notice of the 
fraud may in the meantime acquire rights 
and interests in the matter which they 
may enforce against the party defrauded.” 


3. The learned counsel for the appli- 
cants referred to the distinction pointed 


-out by the Supreme Court between the 


contents of the document and the charac- 
ter of the document and urged that in 


‘the present case fraud was alleged with 


regard to the character of the docu- 
ment and on the principle laid down by 
the Supreme Court and the sale deed 
involved in the present case would be a 
void cocument. The argument is unten- 
able. In the case before the Supreme 
Court it was alleged that plots Nos, 91 
and 92 were fraudulently got included in 
the gift deed although the donor never 
intended to transfer those plots. The Su- 
preme Court held the document to be 
voidable and not void. In the present case’ 
also the plaintiffs came forward with the 
case that they did intend to execute a 
sale deed but that was to be in favour of 
Bechan of his village in respect of cer- 
tain piece of land but the defendants by 
practicing fraud got certain. other plots 
mentioned in the document and in place 
of Bechan they got their own names en- 
tered as transferees, The fraudulent mis- 
representation was not with regard to the 
character of the document but with re- 
gard to its contents, The plaintiffs did 
not deny their signature on the docu- 
ment. Such a document could not be 
treated to be a void document, It would 
have its legal effect unless it is avoided at 
the instance of the party defrauded. In my 
opinion, the court below rightly took the 
view that the suit of the present nature 
would not abate under S. 5(2) of the U. P. 
Consolidation of Holdings Act. 


268 All. {Prs, 1-4] Bhaiya Ji v, Jageshwar Dayal (Agarwal J.) 


4, There is no merit in the revision: 
It is accordingly dismissed, The parties 
shall bear their own costs. 

Petition dismissed, 
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K. C, AGARWAL, J. 
Bhaiya Ji, Petitioner v, 
Dayal Bajpai, Respondent. 
Civil Revn, No, 759 of 1974, D/- 1-12 
19'77.* 
(A) Succession Act (39 of 1925), S. 214 
~— Recovery of debt through Court ~ 
Conditions essential — Production of 


Jageshwar 


documents mentioned in Section manda- - 


tory — Absence of documents, no bar to 
file a suit — Court however debarred 
from passing decree in the absence of 
documents. 


The purpose of S. 214 is to make clear 
that no debt to a deceased -person can be 
recovered through the court except by a 
holder of one of the documents mention~ 
ed in the Section, the only exception be~- 
ing either whether the claim is made on 
survivorship, or whether it is in respect 
of rent, revenue or profits payable in res~ 
pect of land used for agricultural pur- 
poses. S. 214 does not make, any distinc- 
tion between Hindus, and non Hindus. It 
treats everybody alike, The only neces- 
sary thing is that there should be a rela- 
tionship of debtor and creditar between 
the person from whom money is claimed 
and the deceased at the time of the 
latter’s death. Hovzever S. 214 does not 
debar the filing of the suit, It merely 
debars a court from passing a decree. If 
a suit has been filed the court is forbid- 
den from passing a decree on the basis of 
‘a debt against the debtor of the deceased. 
1969 All LJ 946, Foll; 1968 All LJ 69, 
Dist. (Para 7) 

Anno: AIR Manual (3rd Edn.) Succes- 
sion Act S. 214 N. 1 ; i 


(B) Succession Act (39 of 1925), S. 213 
— Scope and applicability — Necessity of 
probate — Probate not required in case 
of will made by Hindu regarding immov- 
- able property situate in other territory 
than Bengal, Bombay and Madras. 


A combined reading of the provisions of 
Ss. 213 and 57 of the Act would show 
that where the parties to the will are 


*(Against decree and order of M. Waha~ 
juddin, Dist. J., Ztawah, D/- 4-5-1974). 


AV/BV/A331/78/JDD/VBB 
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Hindus but the properties ih dispute ara 
not in Bengal, Bombay and Madras, Sub- 
tec. (2) of S. 213 of the Act applies and 
Sub-sec, (1) has no application. As a con- 
sequence, a probate will not be required 
to be obtained by a Hindu in respect of 
e will made regarding the immovable 
properties situate in other territories 
than Bengal, Bombay and Madras, 1988 
All LJ 69 Rel. on. ; (Para 6) 

Anno: AIR Manual (3rd Edn.) Succes 
sion Act, S. 213 N, 1 


Cases Referred: Chronological Paras 
1969 All LJ 946 7, 8 
1968 All LJ 69 6, 8 


K. N. Bajpai, for Petitioner; V. P. Goel, 
for Respondent. 


ORDER :— This revision is directed 
against the judgment of the Civil Judge, 
Etawah, dated 30th Oct. 1978, deciding 
Issue No. 6 against Bhaiyaji alias Nagen- 
dra Prasad Bajpai the applicant. 


2. Briefly stated, the facts necessary 
to appreciate the controversy are these, 
One Smt. Bitto Kuer was the aunt of the 
plaintiffs. She owned considerable pro- 
perty. Jageshwar Dayal (since deceased), 
who was impleaded as defendant in the 
suit, used to manage the same. During the 
lifetime of Smt. Bitto Kuer, the defendant 
made negotiations on her behalf for the 
sale of her properties, which ultimately 
fructified. On the transfer having been 
made by Smt. Bitto Kuer, the defendant 
received a sum of Rs, 11,000/- on her be- 
half, Smt. Bitto Kuer, however, died on 
14-8-1971. During her lifetime she 
executed a will bequeathing her estate. 
including the amount in question to the 
plaintiffs. In the suit, the plaintiffs claim- 
ed the said amount on the basis of tha 
will. 

3. The suit was contested by the de- 
fendant Jageshwar Dayal, He raised a 
number of grounds. I am, however, not 
concerned with all of them, excepting 
one which was to the effect that the 
plaintiffs could not get the decree with- 
out obtaining a probate or a suceession 
certificate. 


4. The trial court framed Issue No. 6 
as a preliminary issue on the above con- 
troversy, and taking the view that the 
plaintiffs could not get the-decree in the 
suit without producing a probate or a 
succession certificate, decided the issue 
against them. Aggrieved, the plaintiffs 
preferred a revision before the learned 
District Judge. The revision was dismiss~ 
ed by the impugned order dated 4-5-1974, 
Hence this second revision. ee 
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5. The sole controversy . which arises 
for determination in this case is whether 
a probate or succession certificate was 
required to be obtained by the plaint-ffs 
before a decree could be granted in their 
favour, Sri K. K. Bajpai, counsel appear- 
ing for the plaintiffs, contended that as 
the provisions of S. 214 read with S, 213 
of the Indian Succession Act did not ap- 
ply to a Hindu living in Uttar Pradesh, 
the courts below committed an error in 
holding that the suit of the plaintffs 
could not be decreed without obtaining a 
probate or succession certificate. 


6. In order to appreciate the above 
controversy, reference may be made to 
S. 57 read with S. 213 of the Indian Sac- 
cession Act. A reading of the aforesaid 
two provisions would indicate that the 
provisions of S. 213 requiring an exezu- 
tor or legatee to obtain a probate of the 
will under which the right is claimed 
shall only apply in case of wills made 
by any Hindu, Budhist, Sikh or Jain 
where such wills are of the classes spe- 
cified in cls. (a) and (b) of S. 57, Clauses 
(a) and (b) of S. 57 would indicate that 
these provisions are applicable to all 
wills and codicils made by any Hindu, 
Budhist, Sikh or.Jain within the terri- 
tories mentioned in Cl. (a) and also ta 
all such wills and condicils made outside 
those territories and limits so far as the 
same related to immovable property 
situated within these territories or limits. 
A combined reading of these two prcvi- 
sions would show that where the parties 
to the will are Hindus but the proper- 
ties in dispute are not in Bengal, Bom- 
bay and Madras, Sub-sec. (2) of S. 213 
of the Indian Succession Act applies end 
Sub-sec. (1) has no application. As a con- 
sequence, a probate will not be required 
to be obtained by a Hindu in respect of 
a will made regarding the immovable 
properties situate in Uttar Pradesh, The 
same view was taken by our High Court 
in Nobat Ram v. Smt. Gyatri Devi (1868 
All LJ 69). 


7. The question involved in the. instant 
case is however, different. Here ithe 
problem which arises for decision is whe- 
ther S. 214 of the Indian Succession Act 
applies or not. There is nothing in S. $14 
like Sub-sec, (2) of S. 213 laying down 
that the provisions of this Act could not 
apply to Hindu wills, The court has been 
debarred from passing a decree against 
a debtor of a deceased person for pey- 
ment of his debt to a person claiming on 
succession to be entitled to the effects of 
the deceased person or to any part thereof 
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except on the production, by the person 
so claiming, of one of the things mention- 
ed in Cls. (i) to (iv). The purpose of S. 214 
is to make clear that no debt to a deceased 
person can be recovered through the 
court except by a holder of one of the 
documents specified, the only exception 
being either whether the claim is made 
on survivorship, or whether it is in res- 
pect of rent, revenue or profits payable in 
respect of land used for agricultural pur- 
poses. S, 214 does not make, as already 
said above, any distinction between 
Hindus, and non-Hindus. It treats every- 
body alike. The only necessary thing is 
that there should be a relationship of 
debtor and creditor between the person 
from whom money is claimed and the 
deceased at the time of the latter’s death. 
It may, however, be pointed out that 
S, 214 does not debar the filing of the 
suit, It merely debars a court from 
passing a decree. If a suit has been filed, 
the court is forbidden from passing a 
decree on the basis of a debt against the 
debtor of the deceased. Reference in this 
connection may be made to a decision ofa 
Division Bench of this Court in Kundan 
Lal v. Banwari Lal (1969 All LJ 946). 


8. Learned counsel for the applicants, 
however, contended that the decision 
given in Kundan Lals case (1969 All LJ 
946) (supra) is in conflict with the earlier 
decision of Nobat Ram (1968 All LJ 69), 
(supra) and that as Nobat Ram’s decision 
was not overruled in Kundan Lal’s case 
I should refer the matter to a larger 
Bench, I am unable to accede to the re- 
quest of the learned counsel. As already 
noticed, the controversy involved in Nobat 
Ram’s case was with regard to the appli- 
cability of S, 213, In that case, the claim 
made was of immovable properties situat- 
ed in U. P. and not a debt. Accordingly, 
relying on Sub-sec. (2) of S. 213, the 
learned Civil Judge held that a probate 
was not required to be obtained. In the 


_case of Kundan Lal (supra), however, the 


claim preferred was for the recovery of 
money on the basis of amortgage debt. In 
Kundan Lals case, the Division. Bench 
was not called upon to consider S., 213. 
The similar position obtains in the pre- 
sent case. The suit of the plaintiffs was 
for the recovery of a debt alleged to be 
due to the deceased. Hence, the two cases 
are distinguishable from each other, 


§. The other point urged by the learn- 
ed counsel for the applicants that the 
suit was not filed on the basis of succes- 
sion and, therefore, S. 214 did not apply, 
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does not require an elaborate discussion 
inasmuch as it is clear that the expression 
“on succession” used in S. 214 covers a 
case of a person claiming right on the 
basis of will as well. 
10. In the result, the revision fails and 
is dismissed with 2osts, 
Revision dismissed, 
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M. P, MEHROTRA, J. 


Ram Surat and others, Appellants v. 
Shitla Prasad, Respondent. 

F, A, F, O. No. 611 of 1976, D/- 1-11- 
1977. * 

Civil P. C. (5 of 1908). O. 47 R. 1 — 
“Error apparent on the face of the re- 
cord.” 

Where an important piece of evidence 
showing the existence of the right of 
passage over the suit land was missed 
to be considered review was maintain- 
able, The judgment initially made held 
was rightly reversed, (Para 3) 

Anno: AIR Comm, C. P, C. (8th 1971 
Edn.) O. 47 R. 1 N, 15 


Cases Referred: Chronological Paras 

AIR 1964 All 516 1, 2 

AIR 1961 Andh Pra 201 (FB) 

AIR 1959 Ker 154 

1954 Hyd 166 (FB) 

1953 Trav-Co 441 

. 1951 Mad 927 

, 1946 Cal 530 (FB) 

1934 PC 213 

1930 All 106 

1926 Bom 121 

1925 All 395 

1925 All 552 

1920 All 112 

1918 All 229 1 
Santosh Kumar, for Appellants; S, M, 

Chaturvedi, for Respondent. 
JUDGMENT:— This first appeal from 

orderis directed against an order where 

by the lower appellate Court allowed a 

review application and set aside its own 

judgment and decree passed earlier in 

civil appeal No. 33 of 1976, In the said 

appeal, the defendants were the appel- 

lants and the plaintiffs were the respon- 

dents, The appeal was dismissed by the 

lower appellate Court, Thereafter, the 


*(Against Judgment and decree of V, K. 
Sircar Judge Small Cause Court, Alla- 
‘habad as Civil Judge, D/- 15-11-1976.) 


LU/LU/2456/77/TVN/MVI 
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defendants moved an application seeking 
a review of the judgment and the same, 
as stated above, was allowed by the 
lower Appellate Court, The plaintiffs, 
feeling aggrieved. have come up in the 
jnstant appeal and in support and op- 
position thereof, I have heard the learn- 
ed counsel for the parties. The counsel 
for the defendanis-respondents has raised 
an objection about the maintainability of 
the appeal. It may be stated that the lower 
Appellate Court allowed the review peti- 
tion on the ground of error apparent on 
the face of the record. It is contended 
béfore me that in view of the provisions 
contained in O., 47 R. 7 C. P. C. the 
right to file an appeal against an order 
granting a review petition is limited 
and is not an unlimited right. I would 
like to make it clear that this case is 
governed by the provisions of O. 47 R. 7 
C. P, C, as they stood before their recent 
amendment by the Civil Procedure Code 
(Amendment) Act, 1976 passed by the 
Parliament. O. 47 R. 7 C.P.C. in its 
relevant part before the aforesaid 1976 
Amendment stood in the following man- 
ner :— 


“7, (1) An order of the Court rejecting 
the application shall not be appealable; 
but an order granting an application 
may be objected to on the ground that 
the application was :— 


(a) 

(b) in contravention of the provisions 
of R. 4, or 

(c) after the expiration of the period 
of limitation prescribed therefor and 
without sufficient cause, 
Such objection may be taken at once 
by an appeal from the order granting 
the application or in any appeal from 
the final decree or order passed or made 
in the suit, : 


(2) Where the application has been 
rejected in consequence of the failure of 
the applicant to appear he may apply for 
an order to have the rejected applica- 
tion restored to the file and where it is 
proved to the satisfaction of the Court 
that he was prevented by any sufficient 
cause from appearing when such appli- 
cation was called on for hearing, the 
Court shall order it to be restored to the 
file upon such terms as to costs or other- 
wise as it thinks fit, and shall appoint 
a day for hearing the same. . 

(3) No order shall be made under 
sub-rule (2) unless notice of the applica- 
tion has been served on the opposite 


party.” 


(** ** **) 


a 


4 


1978 


It is not disputed before me that cl. (c) 
will not be. applicable. here and the only 
dispute is with reference to'the applica- 
bility and scope- of cl, (b). It is contend- 
ed by Sri Santosh Kumar, learned com- 
sel for the appellant, that if a rev-ew 
petition is allowed in contravention of 
O. 47 R. 4 sub-rule (1). C.P.C. then an 
appeal shall lie, On the other hand. Sri 
Chaturvedi, learned Counsel for the de- 
fendants respondents has contended that 
onatrue interpretation of the aforesaid 
cl. (b) of O. 47R.7 sub-rule (1), the ap- 
peal can only lie when there is a contra- 
vention of any of the two provisos of 
O. 47 R. 4, Sub-Rule (2) A reference 
has been made to the decided case iaw 
on this controversy, The important ceses 
are as follows :— 

(1) AIR 1961 Andh Pra -201 (FB) 
(M, Agaiah v. Mohd. Abdul Kareem); 
(2) AIR 1954 Hyd 166 (FB) (Geddam 
Sita Ram Reddy v. Yerrasani Venkat 
Varada Reddy); (3) AIR 1946 Cal 530 (FB) 
(Smt, Sarajubala v. Aswini Kumar 
Ghosh); (4) AIR 1959 Ker 154 (P, K. 
Sathianesam v, Sankaram Nadar); (5) 


AIR 1953 Trav Co. 441 (Francis v. 


Ouseph C.M.) (6) AIR 1951 Mad 927 
(Mrs. Anantha Lakshmi Ammal v. The 
Hindustan Investment and Finan- 
cial Trust Ltd); (7) ATR 1326 
Bom 121 (Daso Keshav Panch- 
bhai v. Karbasappa Karriyappa); (8) 
(AIR 1964 All.516 (Krishna Banwari Lal 
v. Behari Lal Sri Krishna); (9} AIR 1934 
P C 213-(Bisheshwar. Pratap Sahi v. 
Parath Nath); (10) AIR 1930 All 106. 
(Banaras Bank Ltd. v. Pirya Das Pitam 
Chand); (11) AIR 1925 AIL 395 (Gudri 
Singh v. Parshottam Das); (12) AIR 1925 
All 552 (Madhori Saran v. Parvati); 13) 
AIR 1918 All 229 (Khursheed . Alam 
Khan v, Rahmat Ullah Khan); (14) AIR 
1920 All 112 (Sunder v, Habib Chik’; 


2. These cases are undoubtedly in 
conflict in regard to the true interpreta- 
tion of O. 47 R. 7 (1) (b). In Chitaley’s 
commentary on Civil P. C, (8th Edition) 
in Note 7 to O. 47 R. 7, the conflict has 
been noticed, However, it should be sb~ 
served that so far as this court is œn- 
cerned, there is no conflict and the Hne 
of decision is almost in uniformity, The 
decisions of this Court noticed above m~ 
doubtedly support Sri Chaturvedi snd, 
in these circumstances. Sri Santosh 
Kumar, learned counsel for the appel- 
lant, made a prayer that the controversy 


. be referred to a larger Bench, In this 


connection, he drew attention to AIR 
1964 All 516 (supra) where the learned 
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Single judge did refer such a contro- 
versy to.a larger Bench, However, the 
larger Bench was not called upon to de~ 
cide the said controversy, 

3. I would have considered the desir- 
ability of making such a reference but . 
as I feel that on merits I am not dispos- 
ed to allow this appeal, therefore, it is 
not necessary in the instant case to make 
such'a reference, The -controversy be-. 
tween the parties here was as to the 
right of the defendants to pass through 
the Sehan on the north of the plaintiff’s 
house. The lower appellate court says 
that the defendants were claiming the 
said right of passage and that the evi- 
dence on the record showed that they 
had their temple and land ete, towards 
the south of the plaintiff's Sahan. The 
said piece of evidence somehow escaped 
attention in the judgment which was in- 
itially passed by the lower appellate court. 
How and in what manner the said piece 
of evidence would have been considered. 
by the lower appellate court in conjunc- 
tion with other pieces of evidence on re- 
cord is a matter on ‘which no opinion 
was passed by the said court and I too 
cannot pass any opinion on the same. It 
was however, felt by the said court that 
the said piece of evidence was an im- 
portant one and was bound to be con- 
sidered by the Court while deciding the 
claim of the defendants to the right of 
passage. Thus, there was an error ap- 
parent on the face of the record which 
justified a review under O, 47 R., 1 
C.P.C. I feel that the lower appellate 
Court was. in the circumstances, justified 
in setting aside the judgment on the 
said ground, . 

4, This appeal accordingly fails. In 
the circumstances, there will be. no 
order as. to costs. Learned counsel for 
both the parties have prayed that in the 
circumstances of the case, the record of 
the court below should be sent down 
without any .delay whatsoever, The re- 
cord shall be sent down without delay. 


. Appeal dismissed. 
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K. N. SINGH AND P, N. BAKSHI, JJ. 
Haji Nizamuddin and others, Petition~ 


‘ers v, State of Uttar Pradesh and others, 


Respondents. 


‘Civil Mise, Writ No. 1423 of 1977, D/- 
13-9-1977. 


(A) Muslim Waqfs Act (16 of 1960), 
S. 57-A — U, P. Muslim Waqfs (Reco- 
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very of Waqf Property) Rules (1972), 
R. 9 (2) — Waqf property in unauthoris- 
ed occupation — Recovery of — Enquiry 
— Requirement of giving personal hear- 
ing under R, 9 (2) is in addition to the 


opportunity of showing cause — Show 
cause notice issued — Request for per- 
sonal hearing rejected — Rejection 


amounts to contravention of S. 57A and 
R. 9 (2) and is illegal, (Paras 3, 4) 

S, J. Hegder, for Petitioners; N. A. 
Kazmi, Standing Counsel, for Oppo- 
site Parties, 


K. N. SINGH, J.:— This writ petition 
is directed against the order of the Con- 
troller, Sunni Board of Wagqfs, Lucknow 
directing the Collector, Muzaffarnagar to 
recover possession of the land from the 
petitioners, 

2. There is a waqf known as Waqf 
Takia Shah Islam in the district of Muzaf- 
farnagar in respect of some landed 
property. The wagf property is subject 
to the administration and control of 
Sunni Central Board of Waqfs, constitut- 
ed under the Muslim Wagfs Act, 1960. 
It appears that Babu Imam Bux, who 
was an erstwhile Mutawalli of the said 
waqf granted a lease of the property in 
question in favour of the petitioners. That 
lease was renewed in the year 1961, It 
further appears that the Central Board of 
Wagqfs received information that the pro- 
perty of the Waqf Takia Shah Islam had 
been let out in an unauthorised manner 
to the petitioners, The Controller of the 
Waqf Board issued a show cause notice 
dated 28th March, 1977 calling upon, the 
petitioners to restore back the possession 
of the property to the wagf under Sec- 
tion 57-A of the Muslim Waqf Act 1960. 
Aggrieved, the pecitioners filec this writ 
petition challenging the requisition order 
of the Collector, 

3. Section 57-4 of the U. P, Muslim 
Wagfs Act lays down that if the Board 
is satisfied after making inquiry in such 
manner as may ke prescribed that any 
immovable property of a waq is in un- 
authorised occupation of any person, it 
may send requisition to the Collector 
within whose jurisdiction the property 
may be situate to obtain and deliver pos- 
` session of the property to it. The proce- 
dure for holding the enquiry is prescrib- 
ed under the Rules known as U. P. Mus- 
lim Waaqfs (Recovery of Waqf Property) 
Rules 1972, These rules lay down detail- 
ed procedure for holding the inquiry. 
Rule 8 provides that if any complaint is 
received by the Board regarding the un- 
authorised occupation of waqf property 
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the Board may depute an officer to make 
a local inspection and submit his report 
giving the details of the property af- 
fected and the duration of the unautho- 
rised occupation and the particulars of 
the person or persons who may be occu- 
pying the property in unauthorised man- 
ner. Rule 9 lays down that on receipt of 
report the Board shall cause a notice 
to be issued to the person in unauthoris- 
ed occupation calling upon him to re- 
store back the possession to the Board 
or to show cause against it within a 
period of 15 days from the receipt of the 
notice. 


Sub-rule (2) of Rule 9 further lays 
own that if the person to whom notice 
2s issued fails to comply with the notice 
or to show cause or if cause is shown, 
an giving an opportunity to the person 
zoncerned of being heard, the Board may 
if satisfied as to there being unauthorised 
‘secupation over waq? property pass 
orders for sending a requisition to the 
Collector within whose jurisdiction the 
property is situate to obtain and restore 
Possession of the property to it. Before 
the Board takes final decision in the 
matter it must afford an opportunity of 
hearing to the person concerned, It is 
significant to note that the requirement 
2f giving personal hearing as provided 
by Rule 9 (2) is in addition to the oppor- 
tunity of showing cause, The Board is, 
thus, required to hold inquiry in accord- 
ance with the rules and give opportunity 
to the person concerned against whom 
requisition may be issued to the Collec-’ 
tor, if no show cause notice is issued or 
if no personal hearing is given as re- 
quired by the Rules, issue of requisition 


. order would be in contravention of the 


Act and the Rules. 


4. In the instant case the petitioners 
had shown cause to the notice issued by 
the Board and they had expressly made 
a request for the opportunity of personal 
hearing. The Controller of the Board 
vide his order dated 2ist April 1977 re- 
jected the petitioner's prayer for perso- 
nal hearing on the ground that the re- 
quest for the personal hearing was made 
as a measure of delaying tactics. It is 
well settled principle that when the sta- 
tutory rules require an authority to give 
personal hearing to a person against 
whom action is to be taken the authority 
concerned must comply with the statu- 
tory requirement of the law and it is 
not open to it to bye-pass the statutory 
procedure merely on the ground of de- 
lay. In our opinion, the Controller acted 
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in contravention of statutory provisions 
in issuing requisition order to the Col- 


lector for the petitioners’ eviction, The 
procedure followed by the Controller 
was in contravention of the provisions 


of the Act and the Rules framed there- 
under as such the requisition order is 
rendered illegal and liable to be quashed. 
5. In the result, we allow the peti- 
tion and quash the order of the Concrol- 
ler dated 21st April, 1977 as well as the 
order of requisition dated 23rd April, 
1977, The Board may proceed with the 
matter afresh in accordance with law 
after giving personal hearing to the zeti- 
tioners, The parties shall bear their own 

costs. 
Petition allowed, 
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(LUCKNOW BENCH) . 
HARI SWARUP AND T, S, MISRA JJ. 
Smt, Malti Singh, Petitioner v. State 
of U. P. and others, Opposite Parties. 
Writ Petn, No. 380 of 1973, D/- 13-8- 
1977. 


(A) Land Acquisition Act (1 of 1894), 


S. 17 (1) (as amended by U. P. Act 1 of 
1966) — Acquisition of land — Not vio- 
lative of Art. 19 (1) (f) of Constitution. 
AIR 1969 SC 634 and AIR 1968 SC 870, 
Followed. (Para 5) 


(B) Land Acquisition Act (1 of 1594). 
Ss. 17 (1), 17A (as amended by U. P. Act 
1 of 1966) — Not ultra vires Ss. 17 (1) 
17 (1-A) of principal Land Acquisition 
Act, 


The provisions of the Land Acquiscion 
Act could be amended by the State Le- 
gislature with regard to their applicabi- 
lity to Uttar Pradesh. The Legislature 
has accordingly made certain amend- 
ments and modifications in the principal 
Act, These new provisions have ‘een 
provided to meet the object of the Act 
and are appropriate in the nature of 
things, Section 17 (1) and S. 17A as am- 
ended by the U, P, Avas Evam Vikas 
Parishad Adhiniyam (Act 1 of 2066) 
therefore cannot be said to be ultra vires 
S. 17 (1) and S. 17 (1-A) of the principal 
Land Acquisition Act, (Para 9) 

(C) Land Acquisition Act (1 of 1554), 
Ss. 17 (1), 17A (as amended by U, P. Act 
1 of 1966) — Not violative of Arts, 13 
(2), 31-A and 19 (1) (g) of Constitution. 
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Entry 42 in the concurrent list of 
Schedule VII of the Constitution deals 
with acquisition and requisition of pro- 
perty, State legislature is, therefore, 
competent to make law on the subject. 
It is not prohibited from adopting a law 
and incorporating it in its legislation, It 
is well established legislative practice to 
incorporate by reference, if the Legisla- 
ture so chooses, the provisions of some 
other Act in so far as they are relevant 
for the purposes of and in furtherance of 
the scheme and object of the Act, Con- 
sideraing S. 55 and the Schedule to the 
U. P. Act 1 of 1966 in the light of this 
principle, the provisions thereof cannot 
be said to be invalid, They are also not 
violative of Arts, 13 (2), 31-A and 19 (1) 
(g) of the Constitution. The Act has 
received the assent of the President and 
is protected under Art, 31-C of the Con- 


stitution. (Para 9) 
Cases Referred: Chronological Paras 
AIR 1969 SC 634 5 
AIR 1968 SC 870 5 

Lalloo Singh, for Petitioner; S. D. 


Misra, for Opposite Parties, 


T. S. MISRA, J.:— The petitioner is 
owner of plots Nos, 491, 494, 498, 499 
and 497, having an area of 3 Bighas 
which according to her were used by 
her for the purposes of business as also 
for worship, She has constructed a Pucca 
residential house. cattle shed, oil mill, 
flour mill, temple and a Samadhi of her 
father-in-law, on the said land and runs 
there a Dairy and Poultry farm. The 
opposite party No, 3 got the said land 
acquired for developing a Housing 
Scheme, When the petitioner came to 
know of the acquisition, she made a re- 
presentation dated 16th January, 1970 
and also met the Commissioner of Hous- 
ing Board, Uttar Pradesh who, it is alleg- 
ed. informed her that her land would 
not be acquired and that she would not 
be disturbed, However, on 12th January, 
1973 a few employees of the Housing 
Board reached the land and started mak- 
ing measurements and counting the trees 
and plants standing thereon to which 
the petitioner objected, Aggrieved by 
that action of the opposite parties the 
petitioner sent a reminder to the Com- 
missioner of the Housing Board on 3ist 
Feb., 1973 but to no avail, She was serv- 
ed with the impugned notice and was 
told to represent her case before the 
Special Land Acquisition Officer of the 
Housing Board. These notices are Anne- 
xures 3 and 3-A, Her contention is that 


274 All, [Prs. 1-4] Malti Singh v, State 


the land and property in question were 
‘neither waste land nor arable land and 
that she was never informed of the prin- 
ciple on the basis of which the compen- 
sation of land and the material embeded 
on it would be paid, The plan of the 
scheme. was neither shown to her ner 
sent to her in any manner, She has 
alleged that there are other private 
buildings, business premises and worship 
places in the locality which have been. 
excluded from the scheme and had net 
been acquired by the opposite parties, 
whereas her property was being acquir- 
ed, She has thus been discriminated 
against without eny reasonable basis. 
She submitted a memorandum of ob- 
jection in this regard before the Special 
Land Acquisition Officer of the Housing 
Board, but neither the representations 
nor objections have been disposed of. 
The opposite parties, however, have de- 
cided to acquire the land of the peti- 
tioner arbitrarily. She has further alleg- 
ed that Ss, 17 (1) and 17 (1-A) of the 
Land Acquisition Act as incorporated in 
the schedule to Avas Evam Vikas Pari- 
shad Adhiniyam under S, 55 of the said 
Act are ultra vires and violative of the 
provisions of Arts, 13 (2). 31, 31-A, 31-B, 
31-C and 19 of the Constitution, She 
-has also alleged that the impugned no- 
tice is violative of the provisions of Arti- 
cle 14 of the Constitution and as her 
land was not being acquired for the 
. publie purpose, the acquisition. is not 
‘saved by Art, 31-C of the Constitution 
She has, therefore, prayed for a writ in 
the nature of certiorari quashing the 
scheme so far as it relates to her land 
and also quashing the impugned notice: 
She has also prayed for a writ in the 
nature of prohibition restraining the op- 
posite parties from acquiring her land. 


2. The petition was contested by the 
opposite parties, The counter-affidavit 
filed on behalf of the opposite party No. 
3, namely, the Commissioner, Housing 
Board, dated 24th May, 1973 discloses 
that the disputed land was being acquir- 
ed for Bastauli Ghazipur Bhumi Vikas 
Evam Grihasthan Yojna. Lucknow. ` A 
notification under S, 28 of the Uttar Pra- 


desh Avas Evam Vikash Parishad Adhi- . 


niyam, hereinafter called the Act, was 
published in the U. P, Gazette, dated 
20-12-1969, 27-12-1969 and 3-1-1970 and 
also in the Pioneer (English Daily) and 
Navjeewan (Hindi Daily) of the same 
dates, A notice under S. 29 of the - Act 
was issued to the petitioner on“ 19-1-1970 


and was served on Laxmi Narain, a ser- 
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vant of the petitioner’s husband: The: 
scheme was sanctioned by the State Gov- 
ernment on 17th June, 1970: and a notifi- 
cation under S. 32: of the Act was: pub- 
lished in the U, P, Gazette, dated 8th. 
July, 1972. Sanctiom of the State Govern- 
ment under S, 1% of the Land Acquisi- 
- tion Act was given on 12th. Oct.. 1972 
and a notification dated 12th Oct., 1972 
under S. 17 of the Land. Acquisition Act, 
as amended by the U, P. Avas Evam Vi- 
kas: Parishad Adhiniyam. was published 
‘in the U. P, Gazette, dated 28th Oct. 
1972, The petitioner, however; did: . not 
file any appeal to the State Government 
within 30: days, as required by S. 32. (3) 
of the Act. In para 11 of the counter- 
affidavit it. is stated that out of the land 
of the petitioner having an area of 
2 bighas 17 biswas 15 biswansis, posses* 
sion over 2 bighas 8 biswas has already 
been .taken, However, possession of 
Kothris and tube well has not been 
taken and these constructions are said 
to be unauthorised having been made 


efter the publication of the notification 
under S, 28 of the Act, It is further 


elleged’ that the petitioner knew about 
the notification and had filed her objec- 
` tions on 16th Jan., 1970 which. were 
heard by the Planning and’ Development 
Committee of the Parishad in the pre- 
sence of Sri P, N.. Singh, husband’ of zhe 
petitioner, on 18-2-1971. The objections 
were rejected and the decision was ap- 
proved by the Parishad on 22nd’ May; 
1971. The allegatiom of the petitioner 
that the then Commissioner: of the Hous- 
ing Board had: given. any assurance to 
her that: her landi would: not. be acquir- 
ed has been denied, The other averments 
made by her have also been. repudiated. 
In her rejoinder affidavit the petitioner 
has reiterated. her allegations made in 
the petition and has denied the aver- 


3. For the petitioner it was urged 
that inasmuch as residential buildings 
end places of worship owned by certain 
persons in: the locality have been: exclud- 
ed: from the operation of the Scheme: the 
petitioner had. been discriminated. against 
by the Housing Board while it seeks: to 
acquire: her land. and: the property stand- 
ing thereon, Hence it: was urged that 
acquisition of her property is in breach 
of the provisions of Art. 14: of the: Con- 
stitution, We find no merits in this con- 
tention, . l 

4. The property of the petitioner- 
sought to be acquired is the landi having 
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a total area of 2 bigha 17 biswas anc 17 
biswansis. in the counter-affidavit fled 
on behalf of opposite party No, 3 it is 
stated that certain constructions stand- 
ing on that land were unauthorised as 
they were-made after the publicatior of 
the notification under S, 28 of the <Acct. 
The opposite party No, 3 thas already 
taken possession of the major portior -of 
the land measuring 2 bighas and 8. bis- 
was out of the total area of 2 bighas 17 
biswas 15 biswansis, This is indicative 
of the fact that major portion of the 
petitioner’s land did not have any con- 
structions thereon, According to the pe- 
titioner private ‘buildings, business pre- 


mises and worship places of certain cer-_ 


sons have been excluded from the cpe- 
ration of the Scheme, for example, ihe 
temple premises of Baba Bhootnath. the 
premises of Mahanagar Cold Stor=ge, 
Gopal Cold Storage and the dwelling 
houses situated between the temple of 
Baba Bhootnath and village Ghaz>ur 
have not ‘been acquired. These propercies 


are in the shape of buildings, Two of 


them are used for industrial purp =ses 
whereas the other is used as a place of 
worship, Some of them are alleged to 
be used as dwelling houses. The prop=rty 
of the petitioner was not a building, sut 
was land having an area of 2 bighas 17 
biswas 15 biswansis, out of which the 
possession of an area of 2 bighas 8 bis- 
was has already ‘been taken by the op- 
posite parties. The character of the cro- 
perty of the petitioner is obviously dif- 
ferent from the character of the proper- 
ties of other persons referred to by the 
petitioner which have not so far teen 
acquired, Whether certain construct sns 
existing on the land of the petiticer 
were made by her before or after che 
issuance of the notification for acqusi- 
tion is a disputed question of fact which 
cannot be gone into in this writ petition, 
The fact however remains that a sab- 
stantial portion of the land of the gæti- 
tioner has already been taken possession 
of and over which no building steod. 
The case of the petitioner thus stands on 
a different footing. in the circumstanzes 
the impugned notices cannot be saic to 
be violative of Art, 14 of the Consthu- 
tion. i 2 
5. The other contention of the péti- 
tioner that the impugned acquisition is 
violative of Art. 19 (1) (f) of the Œm- 
stitution is equally without substance It 
is by now well settled that a law Zor 
compulsory acquisition of property m=de 
under Art, 31 (2) cannot be challenged 
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under Art, 19 (1) (f) read with Art, 19 
(5) of the Constitution, (See AIR 1969 
SC 634 (State of Gujarat v, Shantilal 
Mangaldas) and AIR 1968 SC 870 (sh- 
warlal Girdharlal v. State, of Gujarat)). 


6. It was next urged that the impugn- 
ed acquisition is violative of the princi- 
ples contained in Art, 31-A of the Con- 
stitution in as much as, the petitioner’s 
property is being acquired without ad- 
opting the procedure laid down in sec- 
tions 17 and 19 of the Land Acquisition 
Act. . Further it was urged that sub-~sec- 
tions 17 (1) and 17-A of the Land Acquisi- 
tion Act incorporated in the schedule to 
the Act under S. 55 of the Act are ultra 
vires as they are in contravention of Sec- 
tions 17 (1) and 17 (1-A) of the principal 
Land Acquisition Act and are derogatory 
of the provisions of Arts. 13 (2), 31, 31-A, 
31-B, 31-C and 19 (1) (g) of the Constitu- 
tion. 


7. To appreciate the above argument 
it would be useful to refer to the rele- 
vant provisions of the Uttar Pradesh 
Avas Evam Vikas Parishad Adhiniyam 
1968 (hereinafter called the Act). Sec- 
tion 3 of the Act provides for creation 
and incorporation of a Board to be call- 
ed Uttar Pradesh Avas Evam Vikas Pari- 
shad. Chapter III of the Act deals with 
the functions and powers of the Board. 
Section 15 of the Act provides for, the 
functions of the Board. It stipulates that 
subject to the provisions of the Act and 
the rules and regulations, the functions 
of the Board shall be, inter alia, to frame 
and execute housing and improvement 
schemes and other projects. to regulate 
building operations, to acquire movable 
and immovable properties for any of the 
purposes mentioned therein and to do all 
such other acts and things as may be 
necessary for the discharge of those func- 
tions. Section 16 of the Act provides 
that the Board may frame a housing or 
improvement scheme: Section 17 pro- 
vides that notwithstanding anything con- 
tained in any other law for the time 
being in force, and without prejudice to 
other provisions of Chapter III a hous- 
ing or improvement scheme may provide 
for, inter alia, the acquisition by pur- 
chase, exchange or otherwise of any 
property necessary for or affected by the 
execution of the scheme, Section 18 
mentions types of housing and improve- 
ment schemes, It says that a housing or 
improvement scheme shall be of one of 
the types or combination of two or more 
such types or special features thereof. 
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scheme) and Bhumi Vilas Yojna (land 
development scheme) are the two types 
of schemes out of many. Section 19 of 
the Act provides that whenever the 
Board is of opinion that it is expedient 
or necessary to meet the need for house 
accommodation in any area, the Board 
may frame a house accommodation sche- 
me, Such scheme shall specify the lay- 
out of the area where the houses are to 
be constructed and may provide for the 
building of houses by the Board and by 
others, The Board may lease out or sell 
any house so built by zhe Board, The 
board may also provide in the area 
roads, streets, drainage, water supply, 
street lighting, community buildings and 
other amenities, Under S, 25 the Board 
may frame a Bhumi Vikas Yojna L e. 
land development scheme which shall 
specify the proposed lay-out of the area 
to be developed and the purposes for 
which particular portions thereof are to 
be utilised, Section 28 requires that when 
any housing or improvement scheme is 
framed the Board shall prepare a notice 
to that effect specifying the particulars 
mentioned in the section and cause the 
said notice to be published weekly for 
three consecutive weeks in the Gazette 
‘and two daily newspapers having circu- 
lation in the area comprised in the sche- 
me. and send a copy of the notice to the 
local authority or authorities within 
whose jurisdiction the area comprised in 
the scheme lies, Section 29 stipulates that 
within six weeks from the date on which 
a notice is first published under S, 28 in 
respect of any housing or improvement 
scheme, the Board shall serve a notice 
in such form, on such persons or classes 
of persons and in such manner as may 
be prescribed, stating that the Board 
proposes to acquire any specified land or 
building for the execution of the scheme 
or purposes to levy becterment fee. Ob- 
jections may be filed under S, 30 of the 
Act against the scheme within the pre- 
scribed time. Section 31 provides that 
after considering the objections, if any, 
the Board may either abandon the sche- 
me or modify the same, [It also provides 
that the State Government may sanction 
or return for reconsideration any scheme 
submitted to it. Secticn 32 stipulates 
that wherever the Board or the State 
Government sanctions a housing or im- 
provement scheme it shall be notified in 


the Gazette and such notification shall 
be conclusive evidence that the scheme 
has been duly framed and sanctioned. 
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Any person who had filed objections un- 
der S, 30 aggrieved by the decision of 
the Board sanctioning a housing or im- 
provement scheme may within thirty 
days of the notification appeal to the 
State Government whose decision shall 
be final. The scheme may be altered or 


cancelled under S. 33 of the Act. Ses- 
tion 34 of the Act requires that after 
a housing or improvement scheme has 


come into force the Board shall forth- 
with proceed to execute it. Section 55 of 
the Act deals with the power ta acquire 
land, It reads:— 

“55 (1) Any land or any interes’ there» 
in required by the Board for any of the 
purposes, of this Act, may be acquired 
under the provisions of the Land Acqui~ 


sition Act, 1894. (Act No, 1 of 1894} 
as amended in its application to Uttar 
Pradesh, which for this purpose shall 
be subject to the modification specified 
in the Schedule to this Act. 

(2) If any land in respect of which 
betterment fee has been levied under 
this Act is subsequently required for 
any of the purposes of this Act, such 


levy shall not be deemed to prevent the 
acquisition of land under the Land Ac< 
quisition Act, 1894 (Act No, 1 of 18945". 
The Schedule to the Act stipulates `ihe 
modification in the Land Acquisition Act 
as amended in its application to Uttar 
Pradesh. Paras 2, 3 and 4 which are re» 
levant for the purpose of this case read 
as under:— ; 

Para 2 “(1) The first publication, in 
the Official Gazette of a notice of any 
housing or improvement scheme under 
S, 28 or under cl. (a) of sub-sec, (3) of 
S. 31 of the Act shall be substituted for 
and have, in relation to any land pro- 
Posed to be acquired under. the scheme, 
the same effect as publication in the 
Official Gazette, and in the locality, of 
a notification under sub-sec, (1) of S. 4 
of the said Act, except where a notifica- 
tion under S. 4 or a declaration under, 
S. 6 of the said Act has previously beer 
made and iè still in force, and the pro- 
visions of S. 5-A of the said Act shali 
be inapplicable in case of such land, 


` (2) The issue of a notice under cl. (if 
of sub-sec, (3) of S. 23 of the Act in the 
ease of land acquired under a Bhavi Sark 
Yojna and the publication of a notifica- 
tion under sub-sec. (1), or, as the case 
may be, under sub-sec, (4) of S. 32 of 
this Act in the case of land acquired un- 
der any other housing or improvement 
scheme under this Act shall be substitut- 
ed for and have the same effect as a 


ae 
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declaration by the State Government 
under S. 6 of the said Act, unless a če- 
claration under :the last mentioned sec- 


tion has préviously been made and is 


still in force, ` 

(3) In a case to which sub-para (1) : or 
sub-para (2) applies, a notification uncer 
sub-sec, (2) of S. 33 or under sub-sec, 73) 
of S, 49 of this Act involving alteration 
of the extent of the land proposed to be 
acquired shall have the effect of corres- 
pondingly modifying the notification un- 
der sub-sec, (1) of S, 4 and the declara- 
tion under S. 6 of the said Act. so how- 
ever, that any such modification shall be 
without prejudice to the validity of 
anything previously done under the ozi- 
ginal notification or declaration.” 

Para 3. “In S, 17 of the said Act— 


(i) for the existing sub-secs. (1) and 
(1-A) the following sub-section shall be 
deemed to be substituted, namely :— 

(1) Whenever the State Government so 
directs in the interest of the expeditious 
execution of a housing or improvement 
scheme under the Uttar Pradesh Avas 
Evam Viks- Parishad Adhiniyam, 1965 
the Collector, though no such award kas 


been made, may on the expiration of ff- . 


teen days from the publication of tne 
notice mentioned in sub-see, (1) of S. 9 
take rossession of any land needed for 
the purposes of the said Adhiniyam. 
Such Land shall thereupon vest abso- 
hitely in the Government free from all 
encumbrances; 


` Gi) Sub-sec, (4) shall be deemed to be 


omitted.” , 

Para 4. “After S. 17 of the said Azt, 
the following shall be deemed to be 
added as’ a new section, namely:— 

17-A Transfer of land to Board— In 
every case referred.to in S. 16 or S. 17, 
the Collector shall upon payment of the 
cost of acquisition make over charge of 
the land to the Housing Commissiorer 
or an officer authorized in. this behalf 
under the Uttar . Pradesh . Avas Evam 
Vikas Parishad Adhiniyam. 1965, and the 
land shall thereupon vest in the Boerd 
subject to the liability of the Board to 
pay any further costs which may be :n- 
curred on account of its acquisition.” 


8. Thus the publication of a notice of 
any housing or improvement scheme un- 
der Section 28 of the Act or cl. (a) of 
sub-sec. (3) of S. 31 of the Act is the 
substitute for a notification under S. 4 
(1) of the Land Acquisition Act, Similarly 
the publication of a notification under 
sub-sec, (1) or as the ease may be under 
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sub-sec. (4) of S. 32 of the Act is sub-. 
stituted for a declaration under S, 6. of 
the Land Acquisition Act, Under S. 55 of 
the Act any land or any interest therein 
required by the Board for any of the 
purposes of the Act, may be acquired 
under the provisions of the Land Acquisi- 
tion Act as amended in its application to 
Uttar Pradesh, which ‘for the purposes 
of the Act shall be subject to the modi- 
fications specified in the Schedule to the 
Act, Thus, referentially the provisions 
of Land Acquisition Act as amended in 
its application to Uttar Pradesh and as 
appropriate in the nature of things have 
been adopted and incorporated for the 
purposes of acquisition of land required 
by the Board for any of the purposes of 
the Act, 


9. The contention that the provi- 
sions of S. 17 (1) of the Land Acquisi- 
tion Act as substituted for S. 17 sub- 
secs. (1) and (1-A) of the principal Land 
Acquisition Act and also the provisions 
of S, 17-A as added by Uttar Pradesh 
Avas Evam Vikas Parishad Adhiniyam, 
1965 are ultra vires as they contravene 
both in form and substance S, 17 (1) and 
S. 17 (1-A) of the principal Land Acquisi~- 
tion Act has no merits, It was not dis~ 
puted that the provisions of the Land 
Acquisition Act could be amended by 
the State Legislature with regard to 
their applicability to Uttar Pradesh, The 
Legislature has accordingly made cer- 
tain amendments and. modifications in 


` the Land Acquisition Act. For the exist- 


ing sub-secs, (1) and (1-A) of S. 17 of 
the principal Act another sub-sec. (1) has 
been substituted, the contents of which 
have already been reproduced above. 
Similarly after S. 17 of the principal 
Land Acquisition Act a new S. 17-4 has 
been added. These new provisions have 
been provided to meet the object of the 
Act and are appropriate in the nature of 
things. Under S., 17 (1) of the principal| 
Land Acquisition Act the Collector in. 
cases of urgency shall take possession of 
any waste or arable land needed for 
public purposes, though no - award has 
been made under the Land Acquisition 


„Act, Section 17 (1-A) inserted as a new 


sub-section. by the Land Acquisition 
(U. P. Amendment) Act, 1954 provides 
that the power to take possession under 
sub-s, (1) may also be exercised in the 
case of other than waste or arable land, 
where the land is acquired for or in 
connection with sanitary improvements 
of any kind or planned development. 
The Collector may, thus exercise his 
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power to take possession of waste or 
arable land or any other land 
acquired for or in connection with 
sanitary improvements of any kind or 
planned development, These two provi- 
sions have been amended by substituting 
a new sub-see. (1) in S, 17 by U, P, Avas 
Evam Vikas Parishad Adhiniyam, 1965 
keeping in view the object of this Act. 
In substance it says that wherever the 
State Government so directs in the inte- 
rest of the expeditious execution of a 
housing or improvement scheme under 
the Uttar Pradesh Avas Evam Vikas 
Parishad Adhiniyam, 1965 the Collector, 
though no such award has been made, 
may on the expiration of fifteen days 
from the publication of the notice under 
S. 9 take possession of the land needed 
for the purposes of the said Adhiniyam. 
Such land shall thereupon vest absolute- 
ly in the Government free from all en- 
cumbrances, This provision, in our view, 
is in consonance with the object of the 
Act, Similarly, the new S. 17-A deals 
with the transfer of land to the Board 
by the Collector. Section 55 of the Act 
provides that any land or any interest 
therein required by the Board for any 
of the purposes of the Act may be ac- 
quired under the provisions of the Land 
Acquisition Act as amended in its appli- 
cation to Uttar Pradesh, which for this 
purpose shall be subject to the modifi- 
cations specified in the Schecule to the 
Act, Entry 42 in the concurrent list of 
Schedule VII of the Constitution deals 
with acquisition and requisition of pro- 
perty. State legislature is. therefore, 
competent to make law on the subject. 


'|It is not prohibited from adopting a law 


and incorporating it in its legislation, It 
is well established legislative practice to 
incorporate by reference, if the Legisla- 
ture so chooses, the provisions of some 
other Act in so far as they are relevant 
for the purposes of and in furtherance 
of the scheme and object of the Act. 
Considering S, 55 and the Schedule to 
the Act in the light of this principle we 
are of the view that the provisions there- 
of are not invalid. They are also -not 
violative of Arts, 13 (2), 31-A and 19 (1) 
(g) of the Constitution as alleged. The 
Act has received the assent of the Presi- 
dent and is protected under Art, 31-C 
of the Constitution, 





10. It was next urged that the land 
of the petitioner was not being acquired 
for public purposes, This contention also 
has no force. The scheme was sanctioned 
by the State Government on 17-6-1970. 
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A Gazette notification under-S. 32 of the 
Act was published on 8-7-1972 and it 
is conclusive evidence that the land is 
needed: for a public purpose and that the 
scheme has been duly passed and sanc- 
tioned, The declaration as to public pur- 
pose is final except where it is a colour- 
able exercise of powet, In the instant 
case there is nothing to substantiate that 
the acquisition was collusive or mala 
fide, It cannot, therefore be said that 
the land of the petitioner was not being 
acquired for any public purpose, In fact 
it is required by the Board for carrying 
out those schemes which is a public 
purpose, 


11. Lastly it was urged that no no- 
tice under S. 29 of the Act was served 
on the petitioner. This has been contro- 
verted by the. opposite party No, 3 in 
the counter-affidavit dated 17-4-1973. 
The Notification under S, 28 of the Act 
was published in the U. P, Gazette dated 
20-12-69, 27-12-1969 and 3-1-1970 end 
also in the Pioneer and ‘Nav Jeevan’ of 
the same dates. The petitioner filed an 
objection dated 16-1-1970 and it is stat- 
ed that the objections were rejected and 
the Board approved of its decision on 
22-5-1971, Notice under S, 29 of the 
Act was issued to the petitioner on 19-1- 
1970 and was served on one Lachkmi 
Narain, who is said to ke a servant of the 
petitioner’s husband, The scheme was 
ultimately sanctioned by the State Gov- 
ernment on 17-6-1972 and its notification 
was published on 28-10-1972, The peti- 
tioner did not file any appeal to the 
State Government within thirty days as 
required by S, 32 Cl. (3) of the Act. 


12. Avas Evam Vikas Parishad (Form 
and Manner of Service of Notice) Rules, 
1967 provide that the notice shall be - 
served by giving or tendering the notice 
to the person to whom it is addressed or 
by leaving the notice at his last known 
place of abode, or by giving or tender- 
ing it to some adult member or servant 
of his family, The notice in the instant 
case was served on one Lachhmi Narain 
said to be the servant of the petitioner’s 
husband. The petitioner has denied that 
Lachhmi Narain was her husband’s ser- 
vant, It is a disputed question of fact 
which cannot be gone into in a writ pe- 
tition. It appears that the notice was 
sought to be served in the manner laid 
down in the Rules. The principles ` of 
natural justice have thus not been 
violated, ; 


ay 


_in the exercise of its 
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_ 13. No other point was urged, 
There is no merit in this petition, It 
is accordingly dismissed with costs. 


Petition dismissed, 
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N. D. OJHA, J. 
Indraj, Appellant v. Smt. Shanti ənd 
others, Respondents. 
Second Appeal No. 94 of 1978, D/- 
27-3-1978.* . 
Hindu Marriage Act (25 of 1975), 


S. 28 (as substituted by ‘Act 68 of 
1976) — Sub-sec. (4) — Applicabi_ity 
+ Second appeal — Limitation. (Limi- 


tation Act (1963), Art. 116), 

The limitation of thirty days, prowd- 
ed for in sub-sec. (4) of S. 28 of the 
Act, as it now stands, is applicable 
only to First Appeals. This is _cl=ar 
from the words “be appelable as Je- 
crees of the court made in the exer- 
cise of its original’ civil jurisdiction, 
and every such appeal shall lie to che 
court to which appeals ordinarily lie 
from the decisions of the court- given 
original evil 
jurisdiction”, used in sub-s.. (1) of Sec- 
tion 28. Apparently sub-s. (4) of S=c- 
tion 28 of the Act does not provide 
for the limitation of an appeal fied 
against an appellate decree. The previ- 
sion for filing a second appeal even 
after S. 28 of the Act being substitat- 
ed by Act 68 of 1976, therefore, ezn- 
tinues to be S. 100, C. P. C. ‘The 
second appeal would lie on- the grounds 
provided for in S. 100, C.P.C. må 
the limitation would be the same as 
for any other second appeal filed -n- 


der S. 100, C. P. C. The limitation or’ 


filing a second appeal under S. 190, 
C.P.C. is ninety days and not thirty 
days. (Para. 3) 

Anno: AIR Manual, Hindu Marriage 
Act, S. 28 N. 6; AIR Comm., Limta- 
tion Act, Art. 116 N. 2,3. ` 

R. Chaudhary, for Appellant. 

JUDGMENT:— The appellant filed a 
petition under S. 9 of the Hindu Mar- 
riage Act, 1955 (hereinafter referrec to 
as the Act), praying for a decree for 
restitution of conjugal rights. This 


*(Against judgment and decree passed 
.by M. A. Khusro, 5th Addl. Dist J, 
Meerut, D/- 23-11-1977. 
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application was contested by the res- 
pondents and .was, dismissed ay the 
Second Civil Judge, Meerut. Against 
that decree a First Appeal was pre- 
ferred before the District Judg=, Mee- 
rut. The appeal has been dism:ssed by 
the Fifth Additional District Judge, 
Meerut on 23-11-1977. Aggrieved by 
these decrees the appellant hes pre- 
ferred a second appeal in this Court. 
The appeal was presented before the 
Stamp Reporter on 14th March, 1978, 
and was returned to counsel sor the’ 
appellant with a report that it was 
beyond time by fifty-nine days It ap- 
pears that the limitation for filing the 
second appeal has been comptrted by 
the Stamp Reporter on the basis that 
it was thirty days from the cate of 
the decree appealed against ir view of 
sub-s. (4) of S. 28 of the Act. The ap- 
peal was presented before the Court 
with the aforesaid report on the same 
date and the correctness of the report 
of the Stamp Reporter in regard to 
the limitation was challenged ty coun- 
sel for the appellant. The matzer was 
accordingly ordered to be listed for 
consideration of this question. 


2. I have heard counsel for- the -ap- 
pellant and I am of opinion that the 
limitation for filing a second appeal 
under S. 28 of the Hindu Marriage 
Act, 1955, would be ninety days and 
not thirty days. 8S. .28 of the act was 
substituted by Act 68 of 1976. Before 
it was so substituted it read as fol- 
lows: š 


“Enforcement of, and appeal from, 
decrees and orders. All decre2s end 
orders made by the court in emy pro- 
ceeding under this Act shall be enforc- 
ed in like manner as the decrzes and 
orders of the court made in the ex- 
ercise of the original civil jurisdiction ` 
are enforced, and may be appealed 
from under any law for the time be- 
ing in force. TE 

Provided that there shall be no ap- 
peal on the subject of costs, caly.” 
After its being substituted by Act 68 
of 1976 it reads as follows:— 

"28. Appeals from decrees ani orders 
—(1) All decrees made by the court in 
any proceeding under this Act shall, 
subject to the provisions of sab-s. (3), 
be appealable as decrees of the court 
‘made in the exercise of its original 
civil jurisdiction, and every stch ap- 
peal shall lie to the court to which ap- 
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peals ordinarily lie from the decisions 
of the court given in the exercise of 
its original civil jurisdiction. 

(2) Orders made by the court in any 
proceeding under this Act u/s. 25 or 
S. 26 shall, subject to the provisions of 
sub-s. (3), be appealable if they are not 
interim orders, and every such appeal 
shall lie to the court to which appeals 
ordinarily lie from the decisions of the 
court given in exercise of its original 
civil jurisdiction. 

(3) There shall be no appeal under 
this section on the subject of costs 
only. 


(4) Every appeal under this section 
shall be preferred within a period of 
thirty days from the date of the de- 
cree or order.” 


3. The provision qua appeal in Sec- 
tion 28 of the Act, as it stood before 
its being substituted by Act 68 of 
1976, was “and may be appealed from 
under any law for the time being in 
force.” The decrees and orders passed 
under the Act were to be taken 
to be decrees and orders in the 
exercise of original civil jurisdiction 
both for purposes of enforcement and 
filing an appeal. Consequently in view 
of Section 28, as it stood before its 
being substituted by Act 68 of 1976 a 
First Appeal was maintainable under 
S. 96 of the C.P.C. and a second ap- 
peal under S. 100 thereof. The limita- 
tion for filing a first appeal was to be 
thirty days if it was filed before the 
District Judge and ninety days if it 
was filed before the High Court. Of 
course, in those cases where an ap- 
peal lay to the High Court, there was 
no question of filing a second appeal. 
The effect of Section 28 of the Act be- 
ing substituted by Act 68 of 1976 on 
a plain reading of the section as sub- 
stituted is that the limitation for filing 
a First Appeal under S. 28 would be 
thirty days only even if it is filed be- 
fore the High Court. The limitation of 
thirty days, provided. for in sub-s. (4) 
of S. 28 of the Act, as it now stands, 
is applicable only to first appeals. It is 
clear from the words “be appealable 
as decrees of the court made in the 
exercise of its original civil jurisdic- 
tion, and every such appeal shall lie 
to the court to which appeals ordina- 
rily lie from the decisions of the court 
given in the exercise of its original 
civil jurisdiction”, used in sub-sec. (1) 
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of S. 28 of the Act. Apparently sub- 
sec. (4) of S. 28 of the Act does not 


provide for the limitation of an appeal 
filed against an appellate decree and 
applies only to an appeal filed against 
a decree made in the exercise of its 
original civil jurisdiction. The provision 
for filing a second appeal even after 
S. 28 of the Act being substituted by 
Act 68 of 1976, therefore, continues to 
be S. 100, C. P. C. which, inter alia, 
provides that save as otherwise ex- 
pressly provided in the body of this 
Code or by any other law for the time 
being in force an appeal shall lie to 
the High Court from every decree 
passed in appeal by any court subor- 
dinate to a High Court. The second 
appeal would lie on the grounds pro- 
vided for in S. 100, C. P. C. and the 
limitation would be the same as for 
any other second appeal filed under 
S. 100 C. P. C. the limitation for fil- 
ing, a second appeal under Section 100, 
C.P.C. is ninety days and not thirty 
days. The second appeal was filed on 
14th March, 1978. After excluding the 
time spent in obtaining the certified 
copies of the judgment and decree ap- 
pealed against (from 24th Nov. 1977 to 
15th Dec. 1977) it was obviously with- 
in limitation. The appeal may now be 
listed for hearing under O. 41, R. 11, 
C. P.C. 

4. A copy of this order mav be 
sent to the Stamp Reporter for his 
guidance. 


Order accordingly. 
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HARI SWARUP AND 
K. S. VERMA, JJ. 
Mohammad Ali Khan, Petitioner v. 
The Special Land Acquisition Officer, 
Lucknow Nagar Mahapalika, Lucknow 
and others, Respondents. 


Writ Petn. No. 275 of 1972, D/- 4-1- 
1978. 


(A) Land Acquisition Act (1 of 1894) 
Ss. 3 and 6 — Act cannot be inter- 
preted in such manner as to exclude 
land covered by mosque or grave from 
acquisition under Act. (Para 4) 


(B) U. P. Revenue Manual Vol. 1, 
Chap. 14 Para 411 (2) — Instructions 
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regarding leaving out mosque land or 
grave land out of acquisition — Na- 
ture of, - i 


These instructions are only recm- 
mendatory in nature but these direc- 
tions cannot be sufficient to invalidate 
an acquisition: of such land either un- 
der the Land Acquisition Act or ún- 
der the Nagar Mahapalika Adhiniyam. 

(Pare 5) 


(C) Constitution of India, Arts. 25 
and 31 — Art. 25 is subject to Art. 31 
‘— Acquisition of land used as mosque 
or grave — Right to freedom guman- 
teed under Art. 25 is not violated. 


Art. 25 will be subject to Art. 31 
and the freedom guaranteed in Art. 25 
will not be sufficient to take away 
the right of the State to acquire pro- 
perty if the acquisition is lawfnlly 
made.. (Pare 7) 


A free practice of relegion has the 
idea of practicing it anywhere and 
not its practice in ańy particular 
place. After the acquisition of the pro- 
perty the rigbt to use that property 
for the purpose of offering prayers 
may be lost, but that does not iili- 
tate against the guarantee contained 
in Art, 25 of the Constitution. 

(Para 8) 


The only reasonable interpretation of 
Art. 25 can be that no law can prchi- 
bit the profession, practise or propaga- 
tion of religion, The Law of acquisi- 
tion cannet be held to be invalid as 
that relates to land and not the irdi- 
vidual’s right to profess, practice or 
propagate religion. As the right to 
practice religion has no nexus with 
any particular place the right cannot 
be deemed infringed by acquisition of 
any particular piece of land which is 
used as a mosque. (Para 9) 


As regards the . graveyard, even. 
though the land deemed sacred end 
Waqf, its acquisition cannot be held 
to take away the right of any liv:ng. 
person to profess, practise or prepa- 
gate religion. The freedom enunciated 
in Art. 25 is a personal freedom. It is- 
a freedom which a person can claim 
for his personal exercise at will;, it is 
not a freedom guaranteeing the pre- 


servation of the graves where bodies 
of some others lie. (Para 10) 
Anno: AIR Comm. Consti. 


of India 
3rd Edn., Art, 25, N. 1 - ; 
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(D) Constitution of India, Art. 26— 
Four types of rights dealt by Article 
— Freedom guaranteed under Article 
does not make property immune from 
acquisition. 


Article 26 of the Constitution deals 
with four types of rights. Clauses (c) 
and (d) contain rights which are speci- 
fically about the property while Cl. (a) 
deals with the establishment and main- 
tenance of ‘institutions’, (Para 13) 


The guarantee of the freedom un- 
der Art. 26 does not make the pro- 
perty immue from acquisition, because 
the acquisition of land does not by it- 
self destroy or completely negative the 
right of any denominaticn to establish 
or maintain any institutions for religi- 
ous purposes. On the acquisition of 
land compensation is payable and with 
that compensation the religious deno- 
mination can acquire any other pro- 
perty for the same purpose for which 
the acquired land was being utilized. 
AIR 1971 SC 161 and AIR 1974 SC 
2098, Rel. er. (Para 14) 


(E) Constitution of India, Art. 26 (aj— 
Word ‘institution’ in Ci. (a) — Mean- 
ing of — Graveyard or a mosque is 
not an institution within Cl, (a). 


The word ‘institution’ in Cl. (a) of 
Art. 26 has been used in a sense 


-other than that of property contained 


in Cls. (c) and (d) of the same Arti- 
cle. The term “institution” has been 
defined variously and has to be un- 
derstood in accordance with the con- 
text in which it is used. The term 
‘institution’ is normally used for non- 
living persons the concept of which is 
made in our Jurisprudence in the form 
of juridical or juristic personalities. Be- 
sides living human beings the law con- 
templates the existence of such institu- 
tions as corporations, corporations sole, 
corporations aggregate, public corpora- 
tions and unincorporated associations 
In the case in hand, the juristic per- 
son is the Ged Almighty to whom the 
properties are dedicated and which are 
known as Waqf. The institution which 
can be created by a religious denomi- 
nation is the institution of Waqf. As 
soon as the property is dedicated for 


religious or charitable purposes, may 
it be for a mosque or a graveyard 
an institution comes into existence 


Consequently, a mosque or a grave- 
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yard is not an institution within mean- 
ing of Art. 26 (a) AIR 1969 SC 563 
‘and 1896 AC 500, Ref. ‘to. 

(Paras 16, 18, 19) 


Anno: AIR Comm. Constitution ‘of 
India 3rd Edn, Art. 26, N. 1. 


(F) Constitution of India, Arts. 26 (a) 
and 31 (2) — No conflict between 
Art. 31 (2) and Art, 26 (a) — U. P. 
Nagar Mahapalika Adhiniyam (2 of 
1959, S. 1 — Act empowering acqui- 
sition of Jand irrespective of whether a 
mosque or graveyard exists thereon is 
not unconstitutional. 

The law of acquisition of land does 
not either directiy or indirectly affect 
the rights about the maintenance of 
institutions for religious. and charitable 
purposes. It only takes away a certain 
property for public purpose. but does 
not either deprive the institution of its 
existence or make impossible its func- 
tioning. There is thus no conflict be- 
tween Art. 31 (2) and Cl. (a) of Arti- 
cle 26 of the Constitution. The Land 
Acquisition Act or the provisions in 
the U. P. Nagar Mahapalika Adhini- 
yam cannot, therefore, be held to be 
unconstitutional. (Para. 20) 


Anno: AIR Comm. Constitution of 
India 3rd Edn., Art. 26 N. 1. ` 
(G) U. P. Muslim Wakfs Act (16 of 
1960), S. 67 — Land included in Wakf 
property can be acquired by State. 
No restriction can be placed by an 
owner of the lend on the right of the 
State to acquire land which he pro- 
poses to dedicate by creating a Waaf. 
AIR 1957 All 77, Explained and Dist. 
(Para 21) 
Section 67 of the Act shows that 
even the Wakf property can be the 
subject-matter of the Land Acquisition 
proceedings and the land can be ac- 
quired on payment of compensation. 
F (Para. 22) 


Cases Referred: Chronological Paras 


AIR 1977 All 504 
(1977) W. P. No. 137 of 1974, D/- 18-2- 
1977 (AID ae | 


AIR 1974 SC 2098 15 
AIR 1971 SC 151 14, 15 
ATR 1969 SC 563 f 17 
AIR 1957 All 7% 21 
1896 AC 500, Mayor &°C. of Manche- 

ster v. McAdam “17 


HARI SWARUP, J.:— This petition 
has been filed to challenge the vali- 
dity of the Aliganj Street and City 


ALR. 


Expansion Scheme, an Improvement 
Scheme framed under the Nagar Maha- 
palika Adhiniyam by the Nagar Maba- 
palika, Lucknow and subsequently 
adopted by the Lucknow Develop- 


-ment Authority constituted under U. 


P. Urban Plarning and Development 
Act, 1973. The petitioner has challeng- 
ed the validity of acquisition on vari- 
ous grounds. Some of the grounds 
raised by the learned counsel were the 
same which were considered by us in 
Writ Petn. No. 137 cf 1974 (Mahabir 
Singh Kotwal v. Lucknow Nagar Maha- 
palika) and Writ Petn. No. 973 of 1973 
(Jhau Lal v. Nagar Mahapalika Luck- 
now) reported in AIR 1977 All 504, 
The learned counsel has adopted the 
arguments which had been raised in 
those two petitions and in view of our 
Judgments has not taken us over 
again through those grounds. Our judg- 
ment in respect of -those grounds is 
the same as given in earlier judg- 
ments. 


2. The petitioner has raised two ad- 
tional. grounds in this case. The frst 
ground is that the petitioner was not 
given an opportunity of hearing as 
contemplated by Ss. 357/358 of the U. 
P. Nagar Mahapalika, Adhiniyam which 
are equivalent to S. 5-A of the Land 
Acquisition Act. The. second ground 
urged is that certain portions of the 
land could not be the subject-matter 
of acquisition as they comprised of 
Waqf property on which a mosque and 
certain graves stood. The. petitioner has 
filed an affidavit to the effect that he 
goes: to the mosque for offering prayers 
and some of the graves hold the dead 
bodies of his ancestors. We will take 
the second point first. 


3. The learned counsel has urged 
that the acquisition of land on which 
the mosque is situate or where the 
graves exist cannot be the subject-mat- 
ter of acquisition in view of Arts. 25 
and 26 of the Constitution. The con- 
tention is that the provisions of the 
Land Acquisition Act and the U. P. 
Nagar WMahapalika Adhiniyam which 
empower the acquisition of all land 
without making a distinction between 
the land covered by a mosque ora 
grave is unconstitutional as offending 
Arts. 25 and 26 of the Constitution and 
is, accordingly, -void under Art. 13 of 
the Constitution. He -has also ` urged 
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that a harmonious interpretation be 
placed on the Land Acquisition Act and 
it should be held that the Land Ac- 
quisition Act does not deal with the 


acquisition of such lana on which a 
mosque or @ grave may stand. 
å. We are unable to give to the 


provisions of the Land Acquistion Act 
the interpretation the learned counsel 


has sought, The expression ‘land’ has 
been defined in S. 3 (a) of the Land 
Acquisition Act as follows: 

“The expression “land” includes 
benefits to arise out of land, and 
things attached to the earth or per- 


manetly fastened to anything attached 
to the earth.” 


Sec. 6 permits the acgvisition of any 
land as defined in S. 3 of the Act It 
is thus not possible for us to interpret 
the Land Acquisition Act in a marmer 
so as to exclude land covered by a 
mosque or a grave. We are examiring 
the provisions of the Land Acquisi-1on 
Act as acquisition under the U. P. 
Nagar Mahapalika Adhiniyam is made 
in accordance with the provisions of 
the Land Acquisition Act itself. 


5. The learned counsel for the peti- 
tioner relied on certain instruction con- 
tained in para. 411 (2) of Chapter 14 
in Revenue Manual, Volume I. The in- 
structions contained therein are only 
recommendatory in nature and require 
that as far as possible such construc- 
tions be left out of acquisition as may 
offend religious feelings. These direc- 
tions cannot be sufficient to nullify or 
invalidate an acquisition made under 
the Land Acquisition Act or under the 
Nagar Mahapalika Adhiniyam. 





6. The wider question that arises in 
the case is about the constitutional 
validity of the Land Acquisition Act 
or the provisions of the U. P. Nagar 
Mahapalika Adhiniyam dealing with the 
acquisition, in so far as they permit 
the acquisition of land for a putlic 
purpose without excluding the Jards 
which may ba subject-matter of Wagfs 
and which may be constituting a mos- 
que or be having graves. 


7. Article 25 of the Constitution 
deals with the freedom of conscierce 
and the free profession, practice aad 
propagation of religion. Cl. (1) of 
Art. 25 runs as under: 

“Subject te public order, morality 
and health ard to the other provisicns 
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of this Part, all persons are equally 
entitled to freedom of conscience and 
the right freely to profess, practise an 
propagate religion.” : 


The contention of the learned counsel 
is that the petitioner has a right to 
practice religion in the mosque and 
hence the same cannot be the subject- 
matter of acquisition. We are unable 
to accept the contention as the gua- 
rantee under Cl. (1) of Art. 25 itself 
makes the freedom subject to other 
provisions of part three. Article 31 
which provides for acquisition of land 
itself exists in part three. Art. 25 will, 
therefore, be subject to Art. 31 and the 
freedom guaranteed in Art. 25 will 
not be sufficient to take away the 
right of the State to acquire property 
if the acquisition is lawfully made. 


8. Further, the profession, practice 
and propagation ‘of religion guaranteed 
in Art. 25 is a personal right which 
has to be exercised by the individual. 
It has no nexus with the place or ter- 
ritory where it has to be exercised. A 
person may go to a particular mosque 
to offer prayers if it exists, he may 
go to another mosque if the one in 
which he offered prayer earlier ceased 
to exist or he may offer prayers even 
in his house or elsewhere. Hence, the 
acquisition of land on which a mos- 
que may exist cannot be held to de- 
prive him of his right to freely prac- 
tise the religion. A free practice of 
religion has the idea of practising it 
anywhere and not its practice in any 
particular place. After the acquisition 
of. the property the right to use that 
propery for the purpose of offering 
prayers may be lost, but that does not 
militate against the guarantee contain- 
ed in Art. 25 of the Constitution. 

9. To test the argument about Arti- 
cle 25, we may consider the right of 
the person to practise his religion in 
his house or elsewhere. As the prayers 
can be offered anywhere on earth and 
aman may be offering prayers in his 
own house or at some remote place, 
the right cannot be deemed reasonab- 
ly to mean that no such place can be 
acquired. The only reasonable inter- 
pretation of Art. 25 can be that no 
law can prohibit the profession, prac- 
tice or propagation of religion. The 
law of acquisition cannot be held tol > 
be invalid as that relates to land and 
not the individual’s right to profess, 
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right to practise religion has no nexus 
with any particular place that right can- 
not be deemed infringed by acquisi- 
tion of any particular piece of land 
which is used as a mosque, 


10. As regards the graveyard, even 
though the land is deemed sacred and 
Waqf, its acquisition cannot be held 
to take away the right of any living 
person to profess, practise or propa- 
gate religion. The freedom enunciated 
in Art. 25 is a personal freedom. It is 
a freedom which a person can claim 
for his personal exercise at will; it is 
not a freedom guaranteeing the preser- 
vation of the graves where bodies of 
some others lie. 


11. Concerning the claim of right un- 
der Art. 26, the learned counsel had 
placed reliance on Cl. (a) and has 
urged that the mosque as well as the 
graveyard are such ‘institutions’ as 
are contemplated by Art. 26 of the 
Constitution and the petitioner being a 
member of the religious denomination 
to which the mosque and the grave- 
yard belong, has a right to see that 
they are maintained as such ‘institu- 
tions’. The submission of the learned 
counsel is that if the land is permitted 
to be acquired it will bring those in- 
stitutions to an end, and as according 
to him, they are for religious pur- 
poses, the acquisition will be violative 
of the guarantee under Art. 26. 

12. On the other hand, it has been 
urged by the learned counsel for the 
respondents that the petitioner should 
not be permitted to raise any argu- 
ment on the basis of Art. 26 of the 
Constitution; firstly, as no such ground 
has been taken in the petition and 
secondly, because the right contemplat- 
ed by Art. 26 is a right of a religious 
denomination and not of any particu- 
lar individual. For the purposes of 
this case, we, however, think that the 
objections are of a technical nature 


and should not be allowed to obstruct. 


the petitioner’s pleas if they have any 
merit because the petitioner has al- 
leged that he has a special interest in 
these properties. . According to the 


petitioner he offers prayers in the mos- 


aue and his ancestors are buried in 
the graveyard. We, accordingly pro- 
ceed to decide the matter on merits. 
. 13. Article 26 of the Constitution 


{deals with four types of rights. Cl. (a) 
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contains the right about the establish- 
ment and maintenance of instituions 
for religious and charitable purposes,| . 
Cl. (b) deals with the management of 
the affairs in matters of religion, Cl. 
(c) deals with the ownership and ac- 
quisition of movable and immovable 
property and Cl. (d) with the admin- 
istration of such property. Cls. (c) and 
(d) contain rights which are specifical- 
ly about the property while Clause (a) 
deals with the establishment and main- 
tenance of ‘institutions’. 


14. In Khajamian Wakf Estates wv: 
State of Madras (AIR 1971 SC 161) it 
was held that Cls. (c) and (d) of Arti- 
cle 26 provide that religious denomi- 
nations have the right to own and 
acquire movable and immovable pro- 
perty and administer such property in 
accordance with law but that does. 
not mean that the property owned by 
them cannot be acquired. It was held 
by the Supreme Court while consider- 
ing Art. 26 of the Constitution: (at 
D. 164): ` 


“These provisions do not take away 
She right of the State to acquire pro- 
perty belonging to religious denomina- 
tions. ‘Those denominations can own, 
acquire: properties and administer them 
in accordance with law. That does not 
mean that the property owned by them 
cannot be acquired. As a result of ac- 
quisition they cease to own that pro- 
perty. Thereafter their right ta admin- 
ister that property ceases because it is 
no longer their property. Art. 26 does 


not interfere with the right of the 
State to acquire property.” 
15. Again in Acharya Maharajshri 


Narendra Prasadji Anandprasadji Mah- 
raj v. State of Gujarat (AIR 1974 SC 
2098) it was held (at p. 2103): 


“One thing is, however, clear that 
Art. 26 guarantees inter alia the right 
to own and acquire movable and im- 
movable property for managing religi- 
ous affairs. This right, however, can- 
not take away the right of the State 
to compulsorily aequire property in ac- 
cordance with the provisions of Arti- 
cle 31 (2).” , 


Té is thus clear that the guarantee of 
the freedom under. Art. 26 does not 
make the property immune from ac- 
quisition. The learned counsel for the 
petitioner, however, relies on the fol- 
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lowing observation in the judgmeni in 
Acharya Maharajshri’s case (supra) in 
support of his contention that acquisi- 
tion of the land which forms the mos- 
que or the graveyard cannot be done: 


“If, on the other hand, acquisition of 
property of a religious denomination 
by the State can be proved to be 
such as to destroy or completely neza- 
tive its right to own and acquire mov- 
able and immovable property for ewen 
the survival of a religious institution 
the question may have to be examin- 
ed in a different light.” 


We do not find this observation as- 
sists the petitioner because the acqui- 
sition of land does not by itself de- 
stroy or completely negative the right 
of any denomination .to establish or 
maintain any institution for religious 
purpose, On the acquisition. of lend 
compensation is payable and with that 
compensation the religious denomina- 
tion can acquire any other property 
for the same purpose for which the 
acquired land was being utilized. The 
above observation of the Supreme 
Court is obviously in respect only of 
such laws which take away the right 
of religious denomination to . own or 
acquire property necessary for the 
very ‘existence of a religious institu- 
tion and acquisition of any particular 
land which may for the time being de 
utilized by such religious denomina- 
tion. This is also clear from the sen- 
tences that follow the above observa- 
tion (at pp. 2103, 2104 of ATR): 


“When, however, property is acquik- 
ed by the State in accordance with 
law and with the provisions of Arti- 
cle 31 (2) and the acquisition cannot 
be assailed on any valid ground open 
to the person concerned, be it a relix 
gious institution, the right to own that 
property vanishes as that right is 
transferred to the State. Thereafter 
there is no question of any right -o 
own the particular property subject -0 
public order, morality and health ard 
Art. 26 will in the circumstances be 
of no relevance. This being the legal 
position, there is no conflict between 
Art. 26 and Art. 31.” 


The observations in Khajamian Wakf's 
case (AIR 1971 SC 161) quoted earlie>, 
also take the same view. ` 

16. To obviate the difficulty in hs 
way, the learned counsel for the pet:- 
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tioner contended that his argument 
may be taken as confined to Cl. (a) of 
Art. 26 and that even if it may be 
possible for the State to acquire all 
land which may belong to the religi- 
ous institutions it could not be possi- 
ble for it to acquire. the ‘institutions: 
themselves. © The contention of the 
learned counsel is that the mosque and 
the graveyard are such institutions as 
are contemplated by Cl. (a) of Art. 26 
of the Constitution. But, the term “in- 
stitution” in our opinion has been used 
in Cl. (a) of Art. 26 in a sense other 
than that of property contained in 
Cls. (c) and (d) of the same Article. 
The term “institution” has been defin- 
ed variously and has te be understood 
in accordance with the context in 
which it is used. The most appropriate 
definition of the term “institution” in 
accordance with the context in which 
it appears to be used in Art. 26 is the 
one which is given in Murray’s New 
English Dictionary: 


“An establishment, organization, or 
association instituted for- the promo- 
tion of some object, esp. one of pub- 
lic or general utility, religious, charit- 
able, educational, etc, eg. a church, 
school, college, hospital, asylum, refor- 
matory, mission, or the like: as a lite- 
rary and philosophical institution, a deat 
and dumb instition, the Royal National 
Life-boat Institution, the Royal Masonic 
Benevolent Institution (instituted 1798), 
the Railway Benevolent Institution, ete. 
The name is often popularly applied 
to the building appropriated to the 
work of a benevolent or educational 
institution.” ~ 
In the Webster’s English Dictionary 
the term ‘institution’ has also been de- 
scribed as “an establishment or’ foun- 
dation”. 


17. The term “institution” had been 
considered by House of Lords in Ma- 
yor and C., of Manchester v. Mce- 
Adam (Surveyour of Taxes) (1896. AC 
500). A distinction was sought to be 
drawn up between the “institution” 
and the “property of the institution.” 
It was observed by Lord Herschel: 

“It may be well to consider, first, 
what is the meaning of the word “in- 
stitution” as used in the section. I is 
a word employed to express several 
different ideas. It is sometimes used in - 
a sense in which the “institution” ‘can- 
not be said to consist of any persons, 
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or body of persons, who ‘could, strict- 
ly speaking, own property. The essen- 
tial idea conveyed by it in connection 
with such adjectives as “literary” and 
“scientific”? is often no more than a 
system, scheme or arrangement, by 
‘which literature or scierice is promoted 
without reference to the persons with 
whom the management may rest, or in 
whom the property appropriated for 
these purposes may be vested, save in 
so far as these may be regarded as a 
part of such system, scheme, or ar- 
rangement. That is certainly a well- 
recognised‘. meaning of- the word. One 
of the definitions contained in the Im- 
perial Dictionary is as follows: 


A system, plan, or society, establish- 
ed either by law, or by the authority 
of individuals, for promoting any ob- 
ject, public -or social. An illustration 
of this use is to be found in the Lib- 
raries Act itself. When the libraries 
which the authorities referred to in 
that Act may provide are termed “in- 


stitution” the term conveys the idea of 


buildings stored with books, with ac- 
cess to them by the public for the 
purpose of reading, together with the 
arrangements made for their use. An- 
other illustration is seen in the Act of 
the 17 and 18 Vict. ce. 112, the object 


of which is to give greater facilities 


for procuring sites and building “for 
institutions established for the promo- 
tion of literature, science, or the fine 
arts. “And it is, I think in the, ,sense 
. I have indicated that the word is 
used in the enactment under conside- 
ration.” 


Considering the meaning of “institu-. 


tion” in Kamaraju Venkta Krishna Rao 
v. Sub-Collector, Ongole (AIR. 1969 SC 
563), the Supreme Court observed (at 
p. 564): 


“According fo the dictionary mean- 
ing, the term “institution” means “a 
body or organization of an association 
brought into being for the purpose of 
achieving some object.” Oxford Dic- 
tionary defines an “institution” as “an 
establishment, organisation or associa- 
tion, instituted for the promotion .. of 
some object especially one of public or 
general utility, religious, charitable 
educational etc.” Other dictionaries de- 
fine the same word as “organised society 
established either by law or the autho- 
rity of individuals, for promoting any 
object, public or social.” 


AT Ry 


18. The various clauses contained in 
Art. 26 of the Constitution make it ap- 
parent that the term ‘institution’ used 
in Cl. (a) is something different from 
the movable or immovable properties 
owned by the institution or the religi- 
ous denomination., When the Constitu- 
tion speaks about the establishment 
or maintenance of the institutions, it 
certainly refers to something other 
than the properties which are men- 
tioned in Clauses (c) and (d) The 
term ‘institution’ is normally used for 
nonliving persons the concept of 
which is made in our Jurisprudence in 
the form of juridical or juristic per- 
sonalities. Besides living human beings, 
the law contemplates the existence of 
such institutions as corporations, cor- 
porations sole, corporations aggregate, 
public corporations and unincorporated 
associations. In the case in hand, the 
juristic person ` is the God Almighty to 
whom the properties are dedicated and 
which are known as Waqf. The insti- 
tution which can be created by a reli- 
gious denomination is the institution of 
waqfs. As soon as the property is 
dedicated for religious ‘or charitable 
purposes, may it be for a mosque or 
a graveyard, an institution comes in- 
to existence. The custody of the pro- 
perty and the management thereof 
vests in the Waaf, which in this State 
is governed by the provisions of the 
U. P. Muslim Waqfs Act, 1960. The 
property is to be managed on behalf 
of God Almighty by the Mutawalli or 
by any person authcrized in law to 
manage the Waqf. The Waqf may uti- 
lize the land for mosque and pra- 
yer grounds, Imambaras, Rauzahs, 
Khankahs, Caravanserais and Musaffir 
Khanahs, Colleges and . schools, Hospi- 
tals and dispensaries, Reservoirs, cis- 
terns, aqueducts, roads, bridges, Rubate 
or hostels and rest houses, and Ceme- 
teries. For utilizing the waaqf, it may 
be necessary to make constructions 
over the land and the constructions 
made . thereon will become the pro- 
perty of the Waqf. They will. be the 
properties of the institution as con- 
templated by Cls. (c) and (d) of Arti- 
cle 26.. 


19. In this connection if may be 
seen as to what is the nature of the 
purpose to which the Waqf property 
is ‘put when it is used as a mosque or 
as a greveyard. So far as graveyard 

i -i 
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is concerned, there does not appear 
much difficulty for holding that i is 
© not an ‘“institution” as understood in 
law. So far as mosque is concerned 
also it does not appear that a mosque 
is an ‘institution’. As stated in Ammer 
Ali’’s ‘Mahommedan Law’, a mosque 
can be even on open land, a construc- 
tion is not necessary. A- mosque is 
only a place where persons offer pra- 
yers. A useful passage appears in rhe 
book “A search in Secret Egypt’? by 
Paul Brunton. Chapter 9 of the book 
contains the record of an interview of 
the author with spiritual head of ithe 
Muhammedans Sheikh Moustapha el 
Maraghi, Grand Rector of El Azhar 
Mosque-University. The question and 
the answer relevant for the purpose 
are as under:— : 


“May I ask, Your Eminence, wte- 
ther mosques are essential to your 1e- 
ligion? aoe, 


‘No, people use them as places in which 

to pray, and they go there to hear 
a sermon on Fridays, but as there 
are no priests or ceremonies, the mos- 
ques are not essential to the practize 
of Islam. Muslims may pray anywhere, 
not necessarily in a mosque—any piece 
of clean ground wili do. Our object -n 
building mosques is to bring unity ky 
social fellowship in worship. Nevez- 
theless, although not essential, woz- 
. ship’in a mosque is naturally prefer- 
able.” ; 


What appears from the character and 
nature of a mosque is that it is a place 
earmarked for the purpose of offer- 
ing of prayers and it cannot be regard- 
ed as an establishment, organization 
or association for the promotion af 
any object. A church may be an in- 
stitution and also a building. Similarly, 
a mosque can be an institution and 
also a building. It appears to. be sa 
from the definition of church and 
mosque given in. the compact Edition 
of Oxford English Dictionary. Accord- 
ing to this Dictionary mesque consists 
of a building and also “those whe 
worship in mosques; the body of 
Mohammedans”, A similar concept can 
be found when the church is describ- 
ed as the Church of England and the 
building of the Church. In the context 
in which the Waqfs are created in our 
country under Mohammadan law, the 
distinction will be between Waqf and 
the mosque, The Waqf will be an in- 
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stitution while the. mosque will bea 
property or building where the ob- 
ject of the Waqf is to be carried out. 


20. What can be acquired and what 
is being acquired in the present scheme 
is only the immovable property, which 
is land within the meaning of the 
Land Acquisition Act. This is the pro- 
perty which is contemplated by Cl. (c) 
of Art. 26 of the Constitution. Institu- 
tions contemplated by Cl. {a) can nei-| 
ther be acquired nor are being acquir- 
ed in the present scheme. There may 
be a law which may make the func-j 
tioning of the institution impossible. 
But the law of land acquisition is not 
such a law. A University is an institu- 
tion. It may have buildings. The ac- 
quisition of the building will not mean 
that the University cannot fimction. 
Similarly, the building of a school. may 
be acquired and the institution may 


land does not either directly or in- 
directly affect the rights about the 
maintenance of institutions for religi- 
ous and charitable purposes.- It only 
takes away a certain property for pub- 
lic purpose, but does not either de- 
prive the institution of its existence or 
make impossible its functioning. There 
is thus no conflict between Art. 31 (2) 
and Cl. (a) of Art. 26 of the Constitu- 
tion. The Land Acquisition Act or thej. 
provisions’ in the U. P. Nagar Maha- 
palika Adhiniyam cannot, therefore, be 
held to be unconstitutional. i 


21. The learned counsel for the 
petitioner contended that as the land 
on which a mosque has been construct- 
ed or on which a graveyard has been 
made cannot be alienated and cannot 
be sald in execution of a decree, the 
same can also not form the subject- 
matter of acquisition. In support of 
the first part of his contention he has 
relied upon the case of Mukundji 
Mahraj v. Persotam Lalji Mahraj (AIR 
1957 All 77). The basis of this case 
was that it is open to the person 
making the Waqf to place restriction 
on the right of the Manager or Muta- 
walli from alienating the property and 
if there is such a restriction on the 
right of the Mutawalli to trensfer vo- 
luntarily, the Waqf property could also 
not be sold in execution of the de- 
cree. It was, however, not a case 
about the placing of restriction on the 
right of-a State to acquire a land un- 
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der a valid law. No restriction can be 
placed by an owner of the land on 
the right of the State to acquire land 
which he proposes to dedicate by 
creating a Waqf. 

22, Although the provisions of the 
U. P. Muslim Waqfs Act cannot be of 
much utility for interpreting Art. 26 
of the Constitution, reference can be 
made to S. 67 of the Act which pro- 
vides: 

“(1) If, in the course of proceed- 
ings under the Land Acquisition Act, 
1894, it appears to the Collector be: 
fore an award is made that any pro- 
perty under acquisition is waqf pro- 
perty, a notice of such acquisition shall 
be served by the Collector on the 
Board and further proceeding shali be 
stayed to enable the Board to appear 
and plead as a party to the proceed- 
ing at any time within three months 


from the date of tha receipt of such 
notice .....: 7 
Sub-sec. (3) of S. 67 provides: 

"(3) When the Board has appeared 


under the provisions of sub-sec. (1) or 
sub-sec. (2), no order shall be passed 
under S. 31 or S. 32 of the Land Ac- 
quisition Act, 1894, without giving an 


opportunity to the Board of being 
heard.” 
The provision shows that even the 


wakf property can be the subject-mat- 
ter of the Land Acquisition proceed- 
ings and the land can be acquired on 
payment of compensation. 


23. There is also no merit in the 
argument that the petitioner was not 


afforded opportunity of hearing as 
contemplated by Ss. 357 and 358 of 
the U. P. Nagar Mahapalika Adhini- 


yam. The only allegation of the peti- 
tioner is “that the petitioner was not 
given a proper hearing or requisite 
time and attention to show that the 
scheme was invalid in law...... ” The 
other allegation is “that the objections 
were hurriedly heard by the sub-com- 
mittee.” In the counter-affidavit it has 
been stated that full opportunity was 
given to the petitioner. In view of 
the allegations in the petition and the 
counter-affidavit, it is not possible to 
hold that the petitioner was not af 
forded opportunity of hearing as con- 
templated by law. 

24. Another objection was raised by 
the learned counsel on the basis of the 


allegation contained in para, 14 of the- 


Shri Ram Shah v. Mastan Singh 


_ ALR, 


writ petition. It was alleged there that 
one Krishna Colonizers had. purchased 
certain land and had entered into con- 
tract of sale with the petitioner re- 
garding some other pieces of land. It 
was further alleged that Krishna Colo- 
nizers had entered into an agreement 
with the Nagar Mahapalika to the ef- 
fect that those plots will be kept in 
reserve and not acquired. There is no 
allegation by the petitioner himself 
that such an agreement was in exis- 


tence, or that any agreement had 
come in existence between Krishna 
Colonizers and the Nagar Mahapalika. 


Even if it be assumed that there was 
such an agreement, the averments in 
the counter-affidavit make it clear 
that the agreement had fallen because 
of the default of M/s. Krishna Coloni- 
zers. It has been averred in the coun- 
ter-affidavit that the concession was be- 
ing granted on certain conditions. One 
of the conditions was that Krishna 
Colonizers will deposit the Develop- 
mental charges, but the charges were 
not deposited and hence the agreement 
never came into existence as a con- 
cluded contract. In view of this there 
is no merit.in this contention of the 
petitioner that the vetitioner’s land in 


resnect of which he had entered into 
contract of sale with the Krishna 
Colonisers could not be the subiect- 


matter of acquisition. 


25. In the result. the petition fails 
and is dismissed. In the circumstances 
of the case, the parties will bear their 
own costs. 

Petition dismissed. 


nny 
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Shri Rarn Shah, Appellant v. 
Singh and others, Respondents. 
F. A. F. O. No. 258 of 1976, D/- 10-8- 
1977.* 


Arbitration Act (1940), S. 34 — Stay 
of suit — Mere opposing an injunction 
application will not amount to waiver of 
right to enforce arbitration clause — 
Application for stay still maintainable— 
True test of waiver of such right. 


Mastan 


*(Against Judgment and order passed by 
Ist Civil J. Meerut, D/- 22-4-1976). . 
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If a ray chooses to avail himself of 
the binding effect of an arbitration 
agreement, he must not submit to the 
jurisdiction of the Court in which the 
suitor proceedings have been instituzed. 
If he either files a written statement or 
takes any other steps ini the proceedimgs, 
his conduct would. amount to abandon- 
ing the arbitration agreement and it 
would be referable to his intention to 
submit to the jurisdiction of the ccurt 
in which the suit or the other legal pro- 
ceedings have been instituted, 

(Pare 3) 

Every ostensible act or step taken by 
an applicant in the suit or proceedings 
instituted would’ not invariably lead to 
the conclusion that he has forfeited his 
right to claim stay of proceedings under 
S. 34. The crucial test for determining 
whether an act is such a step in the 
proceedings is to see whether the ac? 
displays an unequivocal intention to pro~ 


ceed with the suit and give up the rizht 


to have the matter disposed of by arbi= 
tration. (Para 4) 
Merely filing objections against an in- 


function application made by the plan-_ 


tiff in a suit instituted by him cannot be 
construed as a step in the proceedings by 
the defendants so as to preclude Lim 
from claiming the benefit of S. 34. In 
other words, such conduct of the defen- 
dant cannot be regarded as conclusive as 
to his intention not to proceed with -he 
arbitration but to defend himself in: -he 
suit itself, (Para 4) 


If any step is taken with regard to 
the supplemental proceedings enumerat- 
ed in part OI of the Civil P. C. it cannot 
be said that it has contributed to -he 
progress of the suit on merits, that is the 
progress of substantive proceedings, AIR 
1973 SC 2071, Foll; Case faw discuss2d, 


(Para 6) 
Cases Referred: Chronological Pazas 
AIR 1974 All 431 6 
AIR 1973 SC 2071 6 
AIR 1971 Bom 231 ° 6 
AIR 1961 Madh Pra 322 6 


Shanti Swarup Bhatnagar, for Appal- 
lant; R. P. Agrawal, for Respondents, 

M. N. SHUKLA J:—The question in 
this appeal is whether the proceedirgs 
instituted by the plaintiff respondent by. 
filing a suit in forma pauperis should 
have been stayed under S.- 34 of the Ardi« 
tration Act (hereinafter referred as ‘tha 
Act’), A few facts leading to the pze- 
‘sent appeal may be noted as follows: 

2. The plaintiff-respondent Mastan 
Singh made an application for leava fo 


Shri Ram Shah v, Mastan Singh (Shukla J.) 


_ dismissed. 


[Prs, 1-3] All. 289 


file a suit in forma: pauperis against 
M/s. Hindustan Finance Company, R. N. 
Grover, and Ram Shah, the latter being 
the partners of the Company, The relief 
claimed in the suit was a mandatory in- 
function requiring the defendants to re- 
store. possession of a truck of which 
they had been forcibly deprived by the 
defendants, The suit was instituted on 
20th Sept, 1975. On 16th Oct, 1975, the 
plaintiff applied for a temporary injunc- 
tion. To this application objections were 
filed by M/s. Hindustan Finance Com- 
pany and R. N, Grover, Managing 
Partner, on 12-12-1975. Thereafter on 
9-1-1976 Ram Shah defendant applied 
under S. 34 of the Act praying that the 
suit be stayed inasmuch as the parties 
had by means of an agreement decided 
to have the matters referred to arbitra- 
tion, the plaintiff Mastan Singh opposed 
this application on the ground that the 
respondents Nos. 2 and 3, having filed 
objections against the application -for 
temporary injunction, were disentitled 
from applying under Section 34 of 
the Act. In the plaintiffs objection 
it was also alleged that the arbi- 
tration agreement was not genuine 
and contained additions and inter- 
polations. The objections found favour 
with the court below and it held that 
since the respondents Nos. 2 and 3 had 
by filing objections against the applica- 
tion for temporary injunction taken steps 
in the proceedings in the suit and the arbi- 
tration. agreement was also suspicious, 
the application under S. 34 of the Act 
must be dismissed. The application was 
in these circumstances rejected and that 
order has been challenged in this appeal, 


3. The short question, ‘therefore, 
which arises for our consideration is as 
to whether on these facts the application 
under S. 34 of the Act was liable to be 
S. 34 of the Act reads: 

“Where any party to an arbi- 
tration agreement or any person 
claiming under him commences any legal 
proceedings against any other party 
to the agreement or any person 
claiming under him in respect of 
any matter agreed to the referred, any 
party to such legal proceedings may, at 
any time before filing a written state- 
ment or taking any other steps in the 
proceedings, apply to the judicial au- 
thority before which the proceedings are 
pending to stay the proceedings: and if 
satisfied that there is no sufficient rea- 
son why the matter should not be re- 
ferred in accordance with the arbitration 
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agreement .and that the applicant was 


at the time when the proceedings were 


commenced, and still remains, ready 
and willing to do all things necessary to 
the proper conduct of the arbitration, such 
authority may make an order staying 
the proceedings.” 

A party is entitled to claim the bene- 
fit of the above provisions, provided he 
invokes such benefit before :— 


(i) filing a written statement, or 

(ii) taking any other steps in the pro- 
ceedings, . 

It is quite clear that if a party 
chooses to avail himself of the binding 
effect of an arbitration agreement, he 


must not submit to the jurisdiction of the 


court in which the suit or other legal 
proceedings have been instituted. If he 
‘either files a written statement or takes 
lany other steps in the proceedings, his 
‘conduct would, amount to abandoning 
.|the ‘arbitration agreement and it would 


‘ibe referable to his intention to submit 


to the jurisdiction of the court in which 
ithe suit or the ‘other legal proceedings 
jhave been instituted. 

4. Before, however, an application 
umder S. 34 of the Act can be thrown 
out om account of any such conduct of 
the applicant, it has to be carefully 
ascertained as to whether the unequi~ 
vocal intention to abandon the arbitra- 
tion. agreement can be attributed to him. 
¡Every ostensible act or step taken by an 
|applicant in the suit or proceedings in- 
stituted would not invariably lead to the 
jconclusion that he has forfeited his right 
{to claim stay of the proceedings under 
ithe provision of S. 34 of the Act. The 
icrucial test for determining whether 
‘an act is such a step in the proceedings 
lis to see whether the act displays an 
junequivocal intention to proceed with the 
| suit and give up the right to have the 


“matter disposed of by arbitration. So 


~ ‘long as such categorical inference cannot 
:be- drawn, we cannot say that the step 
taken by the applicant discloses any in- 
tention not to press the arbitration agree- 
ment. In this context frequently cases 
have arisen in which defendants have. 
chosen to contest injunction applications 
filed against them by plaintiffs in the 
suits instituted by the latter and on 
those facts the controversy has arisen as 
to whether the mere contesting of in- 
juction applications or filing af objections 
by the defendants against such applica- 


tions is sufficient to spell out an intention. 


on the part of the defendants to defend 
themselves in the suit and not proceed 


{Prs, 3-6] Shri Ram Saha v, Mastan Singh (Shukla J.) 


ALR, 


to press the arbitration aprecnant We 
have carefully pondered over this ques- 
tion and we are of the opinion that 
merely filing of objections against the 
injunction application is not inconsistent 
with the defendant’s intention to- press 
the arbitrary agreement. In fact, a con- 
trary view is likely to be highly prejudi~- 
cial to the defendant. Quite often, an 
interim order, which may be granted by 
a court on ex parte hearing, may be ex- 
tremely prejudicial to the defendant 
who may be under an imperative neces- 
sity first to rescue himself from the 
operation of the interim order and then 
to decide upon his next step or strategy 
against the plaintiff. It would be wholly 
umrealistic to expect a defendant to let 
himself suffer all the hardship and sub= 
mit to the injunction order and hold his 
breath in peace until he has first made 
an application under S. 34 of the Act and 
obtained orders of stay from the. court, In 
most cases such an attitude would be 
fraught with drastic consequences for the 
defendants, Thus, in our opinion, merely, 
filing objections against an injunction ap- 
plication made by the plaintiff in the suit 
instituted by him cannot be construed as 
astep in the proceedings by the defendant 
so as to preclude him from claiming the 
benefit of S, 34 of the Act. In other 
words, such conduct of the defendant 
cannot be regarded as conclusive as to 
his intention not to proceed with the 
arbitration but to defend himself in the 
suit itself. 


5. The view that we have been inclin- 
ed to take with regard to the interpreta- 
tion of S. 34 of the Act appears to be in 
conformity with the Explanation (2) add- 
ed to S. 34 by the Uttar Pradesh Civil 
Laws (Reforms and Amendment) Act, 
1976, The Explanation reads as follows: 

“A mere application for time to file 
a written statement or a mere contest to 
an interlocutory application for injunc- 
tion, appointment of Receiver or the 
like, shall not amount to taking any 
steps in the proceedings.” 

What was, therefore, not very clear in 
the terminology of S. 34 formerly has 
been made explicit by the addition of 
Explanation (2). Now there remains no 
room for doubt that merely contesting 
an interlocutory application for injune- 
tion, or for the appointment of Receiver 
or the like, does not amount to t 

any steps so as te exclude the appli« 
eability of S. 34 of the Act, 

6. There is yet another useful test 
which. may be formulated in order to 
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determine as to whether a defendant 
has taken á step in the proceedings so 
as to deprive him of the benefit of Sec- 
tion 34 of the ‘Act. A look at the 
language of S. 141 of the Civil P. C, 
points to a division of “proceeding” in- 
to two categories. A suit after ali is 
merely a species of the generic term 
“proceedings”. S, 141 of the Civil P. G 
provides that the procedure provided in 
the Code with regard to suits shall be 
followed in all proceedings in any Court 
of civil jurisdiction Part III of the 
Code relates to incidental proceedings 
and Part VI relates to “supplemental 
proceedings”, Incidental proceedings are 
dealt with in Ss. 75 to 78 of the Ccde, 
and the supplemental proceedings are 
dealt with in Ss. 94 and 95 of the Ccde. 
Ss. 75 to 78 deal with the power of the 
Court to issue Commission, letter of 
request, and commission issued by 
foreign Courts. The nomenclature given 
to these proceedings is “Incidental pro- 
ceedings” as they are imtegral to the 
suit inasmuch as they are necessary in 
the taking of the suit to its fruition 
that is, its ultimate decision and “he 
making of a decree, on the other hand, 
the proceedings in part III of the Code 
are described as supplemental proceed- 
ings because they relate only to che 
powers of the Court which may be 
exercised for preventing the ends of 
justice being defeated. Attachment, in- 
junction ete. fall within the category of 
supplemental proceedings. They do not 
by themselves contribute to the ad- 
vancement or the progress of the suit. 
They are merely intended te protect 
the interest of the parties in certain 
circumstances, It follows that if any 
step is taken with regard to these sup- 
plemental proceedings, it cannot be said 
that fit has contributed to the progress of 
the suit on merits, that is, the progress of 
substantive proceedings. On the otker 
hand, if steps are taken in the incidenzal 
proceedings covered by part IIT of the 
Code comprised of Ss. 75 to 78, that 
would be a step in the substaritive pro- 
ceedings themselves. The test, there- 
fore, is whether any step, taken by the 
defendant is related to the advance- 
ment of the hearing of the suit or the 
substantive action or is merely connectad 
with supplemental proceedings the 
purpose of which is not to decide._or 
proceed or proceed to decide the hearng 
of the suit om merits. To borrow the 
language of their Lordships of the 
Supreme Court in State of Uttar Pra- 


Shri Ram Shah v, Mastan Singh (Shukla J.) 
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desh v. M/s, Janki Saran Kailash 
Chandra (AIR 1973 SC 2071) (at p. 2076); 

“Taking other steps in the suit pro- 
ceedings connotes the idea of doing 
something in aid of progress of the suit 
or submitting to the jurisdiction of the 
Court for the purpose of adjudication 
of the merits of the controversy in the 
suit.” 


Applying the above tests to the facts 
of the present case, we are of the 
opinion that the respondents by merely 
filing objection to the injunction appli- 
cation moved by the plaintiff, could not 
be said to have taken a step in the pro- 
ceedings so as to disentitle them from 
the benefit of Section 34 of the Act. 
The learned Civil Judge, ‘therefore, 
acted illegally in dismissing the appli- 
cation under S. 34 of the Act. We are 
supported in the view that we have ` 
taken by a Division Bench decision of 
the Bombay High Court in Anandkumar 
v. Kamaladevi AIR 1971 Bom 231 and 
a Division Bench decision of the Madhya 
Pradesh High Court in Sansarchand v. 
State of M. P. AIR 1961 Madh Pra 322. 
We are also in respectful agreement 
with the view of a learned single Judge of 
this Court in Queens College Kanetra 
v, Collector Varanasi AIR 1974 All 431. 
Although the facts of that case were 
different, yet the dictum laid down by 
the learned single Judge was correct 
and is fully applicable to the instant case 
also. 


7. We find it difficult to endorse the 
order of the Court below even on the 
second ground on which it is based. 
The learned Judge did not refer to any 
evidence with regard to the alleged 
fraud which might have vitiated the 
arbitration agreement. The finding on 
that ground is very perfunctory and 
cannot be sustained. If there was any 
evidence to substantiate this allega- 
tion, the court below should have gone 
into it and if, prima facie satisfied that 
there was a fraud it should have pre- 
corded a categorical finding on that 
point and in that event surely it would 
have been a fit case to be tried by the 
arbitrator. The case has, therefore, to 
be sent back to the lower court for a 
fresh decision on this ground as well. 
The court below shall afford oppor- 
tunity to the parties to adduce evid- 
ence to substantiate the allegation of 
fraud. i 


8. For these reasons we set aside 
the order of the court below and allow 
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the appeal with costs and remand the 

case for a fresh decision on the appli- 

cation under Section 34 of the Act, 
Appeal allowed, 
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Hari Lal, Appellant v, Amrik Singh 
and another, Respondents, 


Second Appeal No, 380 of 1977, Dj- 
1:8-4~1978,* 
(A) Registration Act a6 of 1908), 


S. 49, Proviso — Partition —- Award not 
registered — It can be looked into for 
determining question of possession. 


A partition which requires to ba 
effected by a registered instrument may 
- be inadmissible but the severance of 
joint status which is not required to be 
. effected by a registered instrument 
` would ibe collateral transaction evidenca 


' of which would certainly be admissible 


under the proviso to the section, An 
antecedent title, the nature and charac- 
ter of possession, an admission or an 
acknowledgment, relationship of parties 
and their state of mind may be some of 
the instances of collateral purpose for 
which a document requiring registration 
may be looked into even though it is 
unregistered, (Para 14} 


Further, an objection to the effective- 
mess of an award without its being made 
a rule of the court may be open to one 
of the parties to it, but a third party 
cannot object to its effectiveness or ad- 
missibility, Further the fact that an 


award has not been made a rule of 


court does not prevent the parties from 
enforcing their rights under it by con- 
sent. (Para 15) 


Anno: AIR Manual (8rd Edn.) Regis- 


~ tration Act, S. 49 Notes 6, 27, 


(B) Evidence Act (1 of 1872), S. 13 — 
Pleadings in different suit not inter par- 
tes —- Pleadings are admissible in evi- 
dence under S. 13, (Para : 16) 

Anno: . ATR Manual (8rd eat Evi- 
dence Act, S. 13 N, 38, 

(C) Evidence Act (1 of 1872), s. 35 — 
Extracts from public documents are ad- 
missible. 


al 


*(Against judgment and decree 
Ghazi~ 


by A. P. Srivastava, Dist, J., 
pur, D/- 29-1-1977.) 


EV/EV/B824/78/MVI 


Hari Lal v., Amrik Singh (Gopi Nath J.) 


ALR, 


The registers maintained by public 
bodies are public documents. and ex« 
tracts from these. documents are admis« 
sible in evidence under S, 35 of the Act 
Thus extracts from the registers of tha 
Town Area can be referred to in sup- 
port of title of parties to a suit, AIR 
1948 All 309, Fol, (Para 17} 

Anno: AIR Manual (3rd Edn.) Evi= 
dence Act, S, 35 Notes 10, 41 


(D) Civil P. C. (5 of 1908), O. 20, R. 12 
~~ Suit for declaration of title and 
eviction of defendant from premises — 
Defendant repudiating  plaintifi’s title 
and asserting his own — Held, the plain- 
tiff was entitled to succeed on ithe 
strength of his title. 1977 AH WC 550 
and ‘AIR 1976 All 155, Rel. on. (Para 21) 


Anno: AIR Comm, GPC, (8th Edn.) 
O, 20 R 12 N. 1, 


Cases Referred: Chronological Paras 
AIR 1978 All 59. 1t 
1977 All WC 550 21 
AIR 1976 SC 807 ii 
AIR 1976 All 155: 1976 All LJ 748 21 
AIR 1975 Delhi 26% . t 
AIR 1973 All 382 AL 
AIR 1972 SC 1121 - AÈ 


(14972) Second Appeal No, 1140 of P 
Dj- 21-8-1972 (AI) 
{1969 Civil Appeal 460 of 1966, Dj- 


28-1-1969 (All) 1t 
AIR 1966 Orissa 228 15 
AIR 1964 Mad 1 (FB) 15 
AIR 1961 SC 1077 15 
AIR 1958 SC 199 ~ 411 
AIR 1956 Mad 226 16 
AIR 1953 Bom 50 13 
AIR 1948 All 309 17 
(1942) 46 Cal WN 419 13 
AIR 1935 All 351. : 16 
AIR 1919 PC 44 HI, 13 
(1913) 11 All Ly 139 16 


A, N, Bhargawa and G, P, Bhargawa, 
for Appellant; S, P, Srivastava, for Res« 
pondents, 


JUDGMENT:— This is a defendant's 
appeal arising out of a suit for a decla~ 
ration that the plaintiff was the owner 
of the premises in suit and the landlord 
of the defendant No, 1, He further 
prayed for a decree of eviction against 
the defendant No. 1 and the recovery 
of rent, damages and mesne profits from 
him, Plaintifi’s case was that defendant 
No, 2 Sita Ram was the owner of the 
house in suit, He sold it to the plaintiff 
for a sum of Rs, 8,500 under a register~ 
ed sale-deed dated 14-8-1968, Defen- 
dant No, 1 was Sita Ram’s tenant, He 
was informed of the sale-deed and that 
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he was the plaintiff's tenant thereafter, 
He, however, denied Sita Ram’s title as 
also of the plaintiff’s to the property amd 


asserted a hostile title in himself, Ha 


did not pay any rent to the plaintiff 
since 148-1968, He was served with a 
composite notice of demand and termi= 
nation of tenancy dated 224-1969, He 
paid no heed fo it and neither paid ary, 
rent nor vacated the premises instead 
claimed to be tha owner of tha property, 
Hence the suit, 


2 Defendant No, 2, Sita Ram sup- 
ported the plaintiffs claim and alleged 
that the house in suit was an ancestral 
property and his grandfather was the 
owner of it along with few others, Ey 
a partition in the family in the year 
1957 the house in suit fell to his shaza 
and he became its owner, He sold it -0 
the plaintiff under the sale-deed dated 
14-8-1968 and the plaintiff consequent_y 
became its owner thereafter, It was 
alleged that tha defendant No, T and his 
ancestors had been occupying the pre 
mises as tenants, 
No, t was his tenant, After the transfer 
of the property ïn favour of the plaim- 
tiff he became the plaintifi’s tenant ard 
was bound to treat the plaintiff as Tis 
Landlord, z ` 


.3. The suif was contested by the d= 
fendant No, T on the allegations that 
the house in suit was the ancestral houce 
of the defendant, that it never belong- 
ed to. Sita Ram or his ancestors, that 
the plaintiff did not acquire any title <o 
it under the sale-deed executed by Siza 
Ram in his favour, If was alleged that 
the house in suit existed on plot No, 986 
which was acquired by the defendant's 
ancestors from the Annapur Estate ard 
the house was constructed on it after de= 
molishing a Kachha construction, It az= 
cordingly belonged fo the contesting d= 
fendant and no relationship of landlord 
and tenant existed between the parties, 
Boundaries of the house shown in tka 
plaint wera also challenged as incorrect. 


“4, The trial court dismissed the stid 
on the findings that Sita Ram was not 
the owner of the housa and the plaintif 
had acquired no title to it under the 
sale-deed in his favour, If further four-d 
that defendant No, $t was the owner, n 
possession of H in his own right ard 
not as a tenant, 

5 On appeal the Tower appellace 
court reversed that decree and has d= 
creed tha suit holding that the house 
belonged. to Sita Ram and the plaint- 


and the defendant’ 


became its owner under the sale-deed in 
his favour, The defendant was found to 
be a tenant of Sita Ram and thereafter 
of the plaintiff and liable to ejectment 
by the suit on termination of his ten- 
ancy by a valid notice under S, 106 of 
the T. P, Act, The lower appellate court 
found that the disputed house fell in a 
row of properties belonging to Sita 
Ram’s ancestor, Its situation, location 
and structure indicated that it and the 
other properties were built by one- per- 
son, It further found that from the evi- 
dence on record it was established that _ 
it was built by Sita Ram’s grandfather, 
It was further found that there was a 
partition in the family of Sita Ram in 
1957 and by an award dated 6-4-57 Ext, 
17 the disputed house fell in his share, 
The house thereafter was recorded in 
the records of the Town Area Dildar- 
magar as the house of Sita Ram with 
Hari Lal as its tenant at a monthly rent 
of Rs, 10,‘The entries 
1958 to 1968, They were found to be 
genuine and reliable by the court below. - 

6. As to a rent note Ext, 15 alleged 
fo have been executed by Hari Lal the 
learned. Judge agreed with the trial 
court that it was forged, But he held 
that this by itself did not falsify the 
plaintiffs case that Sita Ram was the 
owner of the house and the defendant 
its tenant, On the basis of a mass of 
evidence on record including transactions 
in the nature of alienations and litiga~ 
tions having a bearing on the question 
of. title, coupled with the oral evidence 
produced the learned Judge came to the 
conclusion that Sita Ram was the owner 
of the suit property, He referred to the 
plaint in suit No, 193 of 1943 filed by 
the Karta of Sita Ram’s joint family for 


- the ejectment of a tenant of an adjoin- 


ing house, ‘The house in dispute was 
mentioned as the western boundary of 


that house, In two sale-deeds executed, __ 


by Sita Ram dated. 30-8-1963 and 2-4- 
1968, the house in dispute was shown as 
the boundary, of the properties sold and 
as belonging fo Sita Ram, Award Ext, 17 
by which the house in dispute along 
with five shops was allotted to Sita Ram 
i a partition in the family was relied 
upon to prove Sita Ram’s symbolical 
Possession as owner over this property, 
Though the document was found to be 
requiring registration and it was not 
registered, it was found admissible for 
the collateral purpose of proving the 
nature of Sita Ram’s possession over the 


property in dispute, The learned Judge 


continued from ._. 
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then relied on an application of ‘tha 
appellant to tha Chairman, ‘Town Area, 
Ext. 3, that he was a tenant of the pre= 
mises at a monthly rent of Rs, 10 and 
not Rs, 15, This according to the learn= 
ed Judge was an admission of the appel= 
lant that he was a tenant of the ipre= 
mises, Reliance was also placed on an 
application of the defendant’s son Ram 
Murat Ext, 9 to the District Magistrate, 
which stated ‘that his father who was a 
tenant of the house in dispute was being 
harassed by Sita Ram the owner, 


7. Learned Judge then considered 
the oral evidence. produced on behalf of 
the parties and found plaintiffs evi= 
dence reliable and convincing, He plac= 
ed particular reliance on the statement 
of P.W, 5 Sheo Mangal who stated thaé 
the house in suit was built by Sita 
Ram’s grandfather and had on partition 
fallen to.Sita Ram’s shara, Sheo Man= 
gal's statement was found fully supports 
ed by the other materials on record, 


‘8. Defendant’s case that his ancestors 
had ‘built the house in question on plot 
No, 906 obtained from Annapur Estate 
was found not established, Appellant 
was found to be occupying the premises 
as a tenant of Sita Ram and on trans= 
fer as a tenant of the plaintiff, He was 
found to have paid no rent to the plain= 
tiff and to have wrongly denied his title, 
The suit was accordingly decreed for 
the reliefs prayed, 


8. It may be mentioned that ‘since 
the defendant had claimed a hostile title 
to the property the plaintiff claimed a 
declaration of title in his favour and 
prayed for the eviction of the defendant 
on the grounds -set forth in the plaint, 
The ccourt-fee paid was found sufficient 
and an objection filed to its sufficiency, 
was found not pressed by the defen= 
dant No, i. 

10. Two main questions which ‘fell 
for determination before the court be- 
low and arise for consideration in this 
appeal are: (1) whether the plaintiff was 
the owner of the property in suit and 
(2) whether the defendant was liable to 
eviction therefrom on the allegations 
made, 


11. (Learned counsel for the appel= 
fant contended ‘that the court below err= 
ed in holding Sita Ram to be the owner 
of the property in dispute and the find- 
ing recorded was vitiated by reliance 
being placed on inadmissible evidence, 
It was urged that the award Ext, 17 was 
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fnadmissibla in evidenca for want of 
registration and the court below erred 
în relying on tha same, Tha. court below 
has relied on it for the collateral pur- 
pose for finding the naturs of posses- 
sion of Sita Ram. over the property in 
dispute, Learned counsel contended that 
the document could not be. looked into 
even for that purpose, Reliance was 
placed on Mst, Kirpal Kaur v, Bachan 
Singh (AIR 1958 SC 199), In that case 
an agreement ‘between the. parties re- 
quiring registration was admitted in 
evidence to show the nature of posses 
sion of ona of the parties to fit subse- 
quent to its date. The party who was 
in adverse possession was sought to be 
shown in permissive possession after 
execution of the agreement and tha 
Supreme Court said that to admit the 
agreement in evidence to show the na- 
ture of possession subsequent to tha 
agreement would be to treat it as ope- 
rating to destroy the nature of previous 
possession and to convert what started 
as adversa possession into a permissive 
Possession which would really amount 
te getting round the statutory bar im- 
posed ‘by S, 49 of the Registration Act. 
Tha case is clearly distinguishable, In 
the instant case Sita Ram’s possession 
over the property in dispute prior and 
subsequent to the award was of the 
same nature, The award was read in 
evidence. not with the object of destroy- 
Ing the earlier nature of Sita Ram’s 
possession ‘but with a view to determin=- 
ing the same; An unregistered docu- 
ment requiring registration has been 
held to be- admissible for a collateral 
purpose, Sea Varada Pillai v, Jeeva- 
rathnammal (AIR 1919 PC 44), In M. 


. Chelamayya v, M, Venkataratnam {AIR 


1972 SC 1121) it was held that if under 
the Evidence. Act a decument was re< 
ceivable in evidence for a collateral pur- 
pose'S, 49 of the Registration Act is no 
bar to its admissibility for that purpose. 
In Shyam Sunder v, Siya Ram (AIR 
1973 All 382) a compromise requiring re- 
was 
found to be admissible in evidence for 
the collateral purpose of establishing 
an admission of an antecedent title. In 
Kale v, Deputy Director of Consolida- 
tion (AIR 1976 SC 807) it was held that 
a document requiring registration could 
be used for the collateral purpose of 
showing the nature of possession. of the 
parties in pursuance of the arrangement 
arrived at under the deed, See. also. 
Civil Appeal No, 460 of 1966 (Rana 
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Vidya Bhushan Singh v. Rati Ram) Je- 
cided on 28-1-1969 (All) and Arshad Ali 
Khan v. State of U. P, (AIR 1978 All 
59) and Mangal Singh v, Tek Ram (¢1R 
1975 Delhi 267), 


12, It may be observed that this 
award Ext, 17 has already been giren 
efféct to by this court in Second Appeal 
No, 1140 of 1960 decided on 21-8-1972 


13. Learned counsel then submit=d 
that in view of the proviso to S, 49 71e 
document may be admissible only <r 
the collateral transaction evidenced ‘Sy 
the document itself and not for any œl- 
lateral purpose other than the transac- 
tion. In our opinion the proviso dices 
not have the effect of rendering ine 
document inadmissible for a collate-al 
purpose and whittling down the eff=ct 
of the rule laid down by the Judical 
Committee in N, Varada Pillai v. Jeera- 
rathnammal (AIR 1919 PC 44), It, in a 
sense, may be said to be enlarging ine 
field of admissibility, In Suruchibala Ray 
Choudhurani v, Suruj Mia ((1942) 46 Cal 
WN 419) it was held that the amerd- 
ment of S, 49 did not affect the law laid 
down by the Judicial Committee in AIR 
1919 PC 44. It was observed: “the pro- 
viso by specifying the cases in whieh 
an unregistered document may be r= 
ceived as evidence does not exclude ts 
admissibility for a collateral purpose... 
Its use for the purpose of estab- 
lishing the character of possession dces 
not amount to using it as evidence of 
any transaction affecting immovable pro~ 
perty within the meaning of S, 49”, m 
our view also by making the document 
admissible for a collateral transacticn 
the proviso cannot be said to be makizg 
it inadmissible for a collateral purpor2. 
In Ram Laxmi Ranchhodlal v, Bank af 
Baroda Ltd. (AIR 1953 Bom 50) it was 
held that “the expression collateral 
transaction in S, 49 is used not in tze 
sense of an ancillary transaction to the 
principal transaction or a subsidiary 
transaction to a main transaction, The 
transaction recorded would be a part 
cular or specific transaction but it would 
be possible to read in that transactica 
what may be called the purpose of the 
transaction and what may be called a 
collateral purpose; the fulfilment of tre 
collateral purpose would bring into e=~ 
istence a collateral transaction which 
may be said to be a part and parcel pf 
the transaction but nonetheless a tra~ 
action which runs together with or ef 
parallel lines with the same, i 


Steves 
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14. A partition which requires to 
be effected by a registered) instrument 
may be inadmissible but the severance 
of “joint status which is not required to 
be effected by a registered instrument 
would be collateral transaction evidence 
of which would certainly be admissible 
under the proviso to the section”, An 
antecedent title, the nature and charac- 
ter of possession, an admission or an 
acknowledgment, relationship of parties 
and their state of mind may be some of 
the instances of collateral purpose for 
which a document requiring registration 
may ‘be looked into even though it is 
unregistered. The award as we have al- 
ready observed has also been acted 
upon, The learned Judge accordingly 
was right in looking into the award for 
finding out the nature of Sita Ram’s 
Possession over the property in dispute. 


All. 295 


15. It was then urged that the award 
having not been made a rule of court 
had to be excluded fram consideration. 
The contention is without force, An ob-]- 
jection to the effectiveness of an award 
without its being made a rule of the 
court may be open to one of the parties 
to it, but a third party cannot object to 
its effectiveness or admissibility. Fur- 
ther the fact that an award has not 
been made a rule of court does not pre- 
vent the parties from enforcing their 
rights under it by consent. See Go- 
vinda Gouda v, Kalu Houda (AIR 
1866 Orissa 228), Kashinathsa Yamosa 
v. Narsinghsa Bhaskarasa (AIR 1961 SC 
1077) and Mohammad Yusuf v, Mohd. 
Husain (AIR 1964 Mad 1) (FB). We ac- 
cordingly find no error in the judgment 
of. the court below in taking into ac- 
count the award Ext, 17. 


16. Learned counsel then urged that 
the court below erred in relying on the 
pleadings in Suit No, 193 of 1949 which 
was not inter partes, In our opinion the 
pleadings were admissible in evidence 
under Section 13 of the Indian Evidence 
Act. It was then urged that the two 
sale-deeds. Exts, 18 and 19 where the 
house in dispute was mentioned as the 
boundary of the properties transferred 
by Sita Ram were also admissible. In 
Mst, Katori v, Om Prakash (AIR 1935: All 
351) it was held that recitals in a sale 
deed though between third parties. were 
evidence of the fact that a person was 
the owner of the property indicated as 
poundary. Recitals of the ‘boundaries 
in documents of title not. inter partes 
have been held to be admissible under 
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sections 11 and 18 of the Evidence Act. 
See Rangayyan v. Innasimuthu Mudali 
(AIR 1956 Mad 226) and Natwar wv 
Alkhu ((1913) 11 All LJ 139), 


17. Learned counsel next submitt- 
ed that extracts from the registers of the 
Town Area were wrongly referred to 
by the learned Judge in support of Sita 
Ram’s title. In Municipal Board Ali- 
garh v, Mumtaz Khan (AIR 1948 All 
309) it held that registers maintained 
by public bodies were public documents 
and extracts from these documents were 
admissible in evidence under S., 35 of 
the Evidence Act. The references made 
by the learned Judge to the documents 
were accordingly not erroneous, 


18, Learned counsel for the appel- 
lant then challenged the entries in the 
-Town Area registers and the genuine- 
ness of the application of Hari Lal to 
the Chairman Town Area for the cor- 
. rection of the rent of the house in the 
‘records of the Town Area, Ext, 3, He 
also challenged the genuineness of the 
application written.by the defendant’s 
son to the District Magistrate, Ghazipur, 
Ext. 9, It was submitted that they were 
manipulated documents at the instance 
of Sita Ram, The learned Judge has dis- 
cussed the entries and the documents in 
some detail and has found that the en- 
tries were genuine and Exts, 3 and 9 
were documents written by the appel- 
lant and his son to the authorities con- 
cerned for the purposes mentioned in 
them. Ext. 3 was sent to a Handwriting 
Expert who found it as signed by the 
defendant, The authenticity of this docu< 
ment has been considered with refer- 
ence to the evidence adduced on the 
point in some detail and the learned 
Judge has found it as written by the 
appellant for the purposes of correcting 
the entries in the Town Area registers, 
This application has been held by the 
learned Judge as constituting an. ad- 
mission of Hari Lal that he was a ten- 
ant in house No, 138 in the Town Area, 
Dildarnagar, As regards the application 
of the appellant’s son Ext, 9, the learn< 
ed Judge found it to be a voluntary re- 
presentation made by him to the autho- 
rities concerned in good faith to secure 
a protection to his father, The relations 
between the father and the son were 
found cordial and intimate and the 
document was found duly proved, On 
the basis of the document on record as 
also on the oral evidence adduced the 
learned Judge concluded that the appel- 
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lant was the tenant of the house in 
question, The finding is one of the fact. 


19. As regards the title of Sita 
Ram, ‘besides the documents on record, 
the learned Judge has discussed in de- 
tail the oral evidence adduced and reli- 
ed on the plaintiffs evidence and parti- 
cularly on the statement of Sheo Man- 
gal (P.W. 5) which according to ‘him 
clearly proved the title of Sita Ram to 
the property, He further took into ac- 
count the surrounding circumstances and 
came to the conclusion that the pro- 
perty originally belonged to Sita Ram’s 
grandfather and came to him on parti- 
tion, This again is a finding of fact 
based on an assessment of the evidence 
on record and not liable to be disturbed 
in second appeal, 


20. Defendant’s claim to the owner- 
ship of the house was found unsustain« 
able as he had failed to prove that - it” 
was constructed by him at a site settled 
by Annapur Estate in his favour, The 
learned Judge observed that the con- 
structions referred to by the defendant 
appeared to relate to another property 
on the southern side of the house in 
question, He was found to be occupying 
the. house in question as a tenant, 


21. Learned counsel next attempted 
to press a plea of adverse possession in 
favour of the appellant, Both the courts 
below have repelled that claim, They 
have found that the appellant had com- 
pletely failed to establish his title by 
adverse possession and the court below 
has observed that “there is no evidence 
on record to show as to from what point 
of time before the institution of the 
present suit the adverse possession of 
Hari commenced, Learned counsel 
submitted that since the plaintiff and his 
predecessor-in-interest were out of pos- 
session for a period of 12 years the suit 
was barred by time. The appellant’s 
possession had been found to be permis~ 
sive, Hence no question of the suit being 
barred by time arises, Learned counsel 
then contended that the plaintiff sought 
the defendant’s ejectment as a tenant 
and the suit was wrongly tried as a title 
suit, It may be mentioned that in reply 
to the combined notice of demand and 
termination of tenancy, the appellant 
had repudiated the plaintiffs title and 
had asserted his own to the property, 
the plaintiff was, accordingly called 
upon to establish his title to it, .Conse< 
quently he sought a declaration of title 
fo the property and claimed the defen= 


1978 


dant’s ejectment as a tenant, The obj2c< 
tion to the sufficiency of court-fee was 
mot pressed and the plaint was focnd 
sufficiently stamped for the reliefs pray~ 
ed for, The courts below  accordinzly 
rightly tried the suit for the determina- 
tion of the plaintiffs title and che 
defendant’s status to the property, On 
the declaration of the title of the plain- 
tiff as owner and the defendant’s status 
as his tenant the suit was rightly Je- 


creed as no challenge was made to he 
validity of the notice terminating tihe 
defendant’s tenancy before the lower 


appellate court, Since both the paries 
fought the case on the basis of title, the 
plaintiff was entitled to succeed on the 
strength of this title, See Rama Shankar 
v, Noor Mohammed, 1976 All LJ 748: 
(ATR 1976 All 155) and Satya Vir Singh 
v, Kewal Ram (1977 All WC 550), No 
question of his validity of the notice or 
illegal termination of the defendant’s 
tenancy was pressed in this Court as 
well. Since we have found no substance 
in the contentions raised the appeal 
jacks force and is liable to be dismissed. 
22. The appeal accordingly fails. and 
is dismissed with costs, Two months 
are granted to the appellant to vacate 

the premises, 
Appeal dismissed. 
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AMITAV BANERJI, J, 
Triloki Nath, Applicant v, Kanhiya 
Lal and others, Opposite Parties, 


Civil Revn, No, 413 of 1977, D/- 16-3- 
1978,* 

Succession Act (39 of 1925), Ss. 264 (2) 
and 57 (c) — Grant of letters of admin- 
istration— Jurisdiction of District Judge 
—- Will made by Hindu after 1-1-1927 — 
Restrictions and modification in Sch. I 
not applicable to Will in question — 
Provisions of S, 57 (c) attracted — Dis- 
trict Judge has jurisdiction to entertain 
petition and grant letters of administra- 
tion — Notification conferring jurisdic- 
tion under S. 264 (2) is not necessary. 

(Para 4) 

Anno: AIR Manual (3rd Edn), Sac- 
cession Act, S, 57 N. 4; S. 264 N, 1, 

Swami Dayal, for Applicant; Vinod 
Swaroop, for Opposite Parties, 


*(Against order of Dist, J., Agra, Dj- 
11-10-1976.) 


DV/DV/B556/78/MVU. 


' Triloki Nath v. Kanhiya Lal (A. Banerji J.) 
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ORDER:— This revision is directed 
against an order of the District Judge, 
Agra, dated 11th October, 1976, The 
opposite parties had moved an applica- 
tion 36C stating that the Court of 
District Judge at Agra had no jurisdic- 
tion to entertain the application for the 
grant of letters of administration, The 
prayer was that until this point of juris- 
diction was decided, the filing of the 
written statement by the opposite par- 
ties may be deferred, The learned Dis- 
trict Judge by his aforesaid order re- 
jected the application, The present re- 
vision has been filed against the above 
order, 


2. Learned counsel for the applicant. 
contended that unless there was a noti- 
fication in the official gazette by the 
State Government as contemplated 
under S, 264 (2) of the Indian Succes-. 
sion Act, hereinafter referred to as the 
Act, the District Judge had no jurisdic- 
tion for granting letters of administra~ 
tion with the Will annexed, He urged 
that the opposite parties had not been 
able to show the existence of such a 
notification and, as such, the Court . of 
District Judge at Agra had no jurisdic- 
tion to entertain the petitions for the - 
grant of letters of administration. 

3. I have heard the learned counsel 
for the parties and, in my opinion, the 
contention raised by the learned coun- 
sel is wholly misconceived, Sec.. 264 (1) 
of the Act makes it clear that the Dis- 
trict Judge has jurisdiction in granting 
and revoking probates and letters of 
administration in all cases within his 
district. Section 264 (2) of the Act makes 
it clear that except in cases to which 
S. 57 of the Act applies, no court shall 
(apart from local limits of the towns of 
Calcutta, Madras and Bombay) receive 
applications for probate or letters of 


- administration until the State Govern- 


ment has by notification in the official 
gazette authorised it so to do, It is evi- 
dent that where S, 57 applies, notifica- 
tion is not necessary, Section 57 of the 
Act has three sub-clauses, Sub-cl, (c) 
is relevant, Section 57 read with sub~ 
cl, (c) reads as follows: 

“Sec, 57 (c) The provisions of this 
part which are set out in Sch, III shall, 
subject to the restrictions and modifica- 
tions specified therein, apply— 

(c) to all wills and codicils made by 
any Hindu, Budhist, Sikh or Jaina on 
or after the first day of January, 1927, 
to which those provisions are not appli- 
ed by clauses (a) and {b}" ; 
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4. It is apparent from a perusal of 
the above that where a will has been 
made by a Hindu, Budhist, Sikh or Jaina 
on or after the Ist day of January, 
1927, and to which sub-clauses (a) and 
(b) do not apply, the provisions of part 
VI of the Act would apply subject to 
the restrictions and modifications specix 
fied in Sch, II, Schedule HI lays down 
five restrictions and modifications, There 
is no dispute that none of these five 
clauses have any application in the pre- 
sent case, Admittedly, in the present 
case, the date of the execution of the 
will is after the 1st January, 1927, and 
the deceased was a Hindu, Consequent~ 
ly the provisions of S. 57 are attracted 
and in view of the language of S. 264 (2} 
of the Act, there was no necessity of a 
notification im the official gazette em- 
powering the District Judge to enter~ 
tain petitions for probates and letters 

{of administration and grant the same 

It therefore follows that the District 
. Judge has jurisdiction to entertain peti- 
tions and grant letters of administra- 
tion. 


5. For the reasons given above,. I 
find no merits in this revision. It is ac- 
cordingly dismissed, but in the circum- 
stances of the case, I make no order as 
to costs, The stay order is vacated, and 
the record of the case shall be forthwith 
sent down to the Court below so that 
the further proceedings are done ex- 
peditiously, 

Revision dismissed. 
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Cc, S. P, SINGH, J. 

M/s. Kalka Prasad Ramlal, Applicant 
v, Rammo Mal, Opposite Party. 

Civil Revn, No, 320 of 1973, D/. 8-3- 
1978 * 
` Civil P. C. (5 of 1908), O. 44, R., 1 — 
Application by partner on behalf of firm 
to file appeal as pauper — Partner filing 
application having no means to pay 
court-fees — Held: it was not shown 
that firm had no means te pay court- 
fees — Assets of firm could not be 
ignored, i 


It was contended that the relevant in- 
quiry in the pauper proceedings was as 
‘(Against judgment and order of Dist. J. 

' Agra, D/. 24-3-1973.) 


DV/DV/B334/78/AYP/VBB 
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to whether the partner who had filed 
the appeal was a pauper or not, and not 
whether the other partner had any as- 
sets or the firm was possessed of means 
to pay the court-fee: 

Held; that as the firm was recognised 
by the Code of Civil Procedure as being 
able to sue and as the decree appealed 
was against the firm, the main party to 
the cause was the firm and the assets 
of the firm could not be ignored altoge~ 
ther, AIR 1933 Mad 883, Disting, 

(Para 3) 

Anno: AIR Comm., Civil P, C, (8th 
Edn.), O. 44 R IN 2 
Cases Referred: Chronological Paras 
AIR 1933 Mad 883 F 3 

S, P, Gupta, for Applicant; Beni Pra- 
sad Agarwal, for Opposite Party, 

ORDER:— This revision is directed 
against an order refusing permission ta 
file an appeal as a pauper, i 


2. A decree had been obtained against 
a firm, which consisted of two partners, 
one Sri Ram Lal and the other Sri 
Moonga Ram. Ram Lal filed an appeal 
to the District Judge on behalf of the 
firm and sought permission to file the 
appeal as pauper, The matter was sent 
for inquiry to the Civil Judge, The 
Civil Judge found that Ram Lal who 
had preferred the appeal on behalf of 
the firm had no means to pay the court- 
fee. He, however, found that there was 
no evidence on record that Moonga Ram 
the other partner did not have sufficient 
means to pay the court-fee, and further 
that as the firm had been carrying on 
buisness of Dal Mill before it was clos< 
ed, it could not be said that the appel- 
lant firm did not have any assets out of 
which the court-fee could be paid, After 
recording these findings, the matter 
went back to the District Judge, The 
District Judge took the same view. 


3. Counsel for the applicant contend- 
ed that the relevant inquiry in the 
pauper proceedings was. as to whether 
Ram Lal, the partner who had filed the 
appeal was a pauper or not, and not as 
to whether the other partner had any 
assets or the firm was possessed of 
means to pay the court-fee, J am of the 
view that the contention is not sound, 
The decree appealed was against the 
firm, The firm as such had a right to file 
the appeal, It is true that the appeal 
had to be filed through one of the parte 
ners but that does not mean that while 
taking into account, the capacity of the 
appellant to. pay the court-fee, the ass 
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sets of the firm had to be ignored aio- 
gether, Moreover, all that the Civil 
Judge found was that Ram Lal did not 
have means to pay the court-fee, wih- 
out, however, taking into account the 
value of the share which Ram Lal =ad 
in the assets of the firm, As there was 
nothing on the record to indicate that 
the firm had no assets, it was not 
established that the value of the share 
of Ram Lal in the firm was not reafiz~ 
able, would not be sufficient to pay (the 
court-fee, In this view of the matar, 
even if one confines the inquiry as ta 
the pauperism of Ram Lal, it cannot be 
said that Ram Lal was a pauper. Conn- 
sel for the applicant has drawn my at-. 
tention to the case of Sundarathanmutal 
v, Paramaswami Asari (AIR 1933 Mad 
83) and has contended that only the 
assets of Ram Lal should be looked iato 
while deciding the question of pauper- 
ism, and the assets of the firm shoald 
be ignored altogether, In my view that 
case is distinguishable. The facts in that 
case were that a husband executed a 
will under which the widows get a ife 
interest in the properties of their has- 
band nothing more, One of the proper- 
ties comprised in the will was mortg=g- 
ed and the widow sought permission to 
file a suit in forma pauperis on he 
mortgage, It was held that the est=te 
left behind by the husband did not con- 
sist of such realisable assets as would 
be sufficient to raise the court-fee. In 
the alternative, it was held that in case 
where a person occupies a fiduciary po- 
sition qua some property inquiry <e- 
garding pauperism should be confined to 
the pauperism of the applicant not as 
to the value of the estate which te 
persons applying holds in fiduciary po- 
sition, In the present case, Ram Lal did 
not hold a fiduciary position qua fae 
partnership assets. He was own2r 
of the assets along with otk2r 
partner, Further, there is nothing on 
the record to indicate that the partner- 
ship assets did not consist of realisable 
items sufficient to pay the court-fer. 
There is no obvious difference in a case 
where a person is the owner of po- 
perties and one in which he holds a fida- 
ciary position, for in the latter type of 
case, the power of alienation of the 
property is restricted by the nature of 
the rights which the person has in res- 
pect of property held in a fiduciary posi- 
tion, Apart from this consideration, li 
gation started by a person holding a 
fiduciary position is started in his own 
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name, although in his capacity as a 
trustee or otherwise,. and thus primarily 
his assets alone become relevant for an 
enquiry into pauperism. In the case of 
litigation on behalf of a firm, as the firm 
is recognised by the Code of Civil Pro- 
cedure as being able to sue, the main 
party to the cause, is the firm and the 
assets of the firm cannot be ignored al- 
together, 


4. For all these reasons, the revi- 
sion fails and is dismissed, There shall 
be no order for casts, 

Revision dismissed, 
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A. BANERJI, J. 
Bahori, Applicant v, Vidya Ram, Op“ 
posite Party. i 


Civil Revn, No, 818 of 1974, D/- 2-3=°- 
1978.* 


Civil P. C. (6 of 1908), Ss. 96, 115, 151 
— Conversion of revision into appeal — 
Prayer for — Revision filed within limi- 
tation prescribed for appeal — Prayer 
after expiry of such limitation — Ten- 
ability. 


There is no specific provision for the 
conversion of an appeal into a revision 
or vice versa, Consequently, the exer- 
cise of power has to be only under the 
provisions of S, 151. The inherent pow- 
ers of the Court permit the Court to 
make such orders as may be necessary 
for the ends of justice, The power is 
undoubtedly discretionary and is to be 
exercised in a proper case, If the inte- 
rest of justice requires the passing of 
such an order or to prevent the abuse 
of the process of the Court, the Court 
would be fully justified in passing an 
order under this provision, (Para 6) 

There is nothing like a period of limi- 
tation for making an application for 
conversion of an appeal into revision or 
vice versa, All that is required to be 
seen is if the appeal or the revision had 
been filed within the time prescribed 
for the filing of the appeal, or the revi- 
sion, as the case may be. Even other- 
wise, there would be very few cases, 
where the conversion would be sought 
before the expiry of the period of filing 
the appeal, In most cases the point 


*(Against order and decree of Inder Paul 
Singh, Dist, J., Budaun, D/- 9-5-1974.) 


DV/DV/B545/78/DLD/SNY, . . 
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would emanate after an objection had 
been filed or made by the other side, It 
would undoubtedly be open to the Court 
considering the question of conversion 
to satisfy itself that the prayer was 
bona fide and that there was no unusual 
delay, (Para 7} 
Where the District Judge declined to 
convert revision into appeal only on the 
ground that the prayer for conversion 
was made after the expiry of the period 
for filing appeal but otherwise was dis- 
' posed to do so in the interest of justice, 
the refusal to convert was not correct 
; (Para 8} 
Anno: AIR. Comm, C.P,C, (8th Edn,), 
8, 115 N, 18. ž 
‘Cases Referred: Chronological Paras 
AIR 1953 Mad 360 3 
B, D. Mandhyan, for Appellant; Tha- 
kur Om Prakash. Singh, for Opposite 
Party, La ae 
_ ORDER:— The District Judge, Buda- 
‘un dismissed a revision as not maintain~ 
- able on the ground that an appeal lay. 
The District Judge further held that the 
prayer for the conversion of the revi- 
sion into an appeal could not be grant- 
ed as the prayer was made after the 
period of filing the appeal had expired. 


2. It was urged on behalf of the re- 
visionist that the view taken by the 
learned District Judge was manifestly 
erroneous as the Court had power to 
order the conversion of a revision into 
an appeal where the revision was filed 
within the time provided for the filing 
of an appeal. It was further urged that 
since the District Judge was also com~ 
petent to hear the appeal against the 
order of the learned Munsif he should 


have treated the revision as an appeal. 


and heard it on merits, The failure on 
his part to do so has resulted in an 
.-erroneous exercise of jurisdiction, 


3. The trial court while setting asida 


an ex parte decree, under O, IX, R. 13 
. C.P.C. imposed certain conditions, Onè 
of the conditions was the deposit of the 
entire decretal amount in court and the 
other was the payment of Rs, 40 as costs 
within 30 days failing which the appli- 
cation was to stand rejected, In the re- 
vision filed before the District Judge it 
was stated that the condition for the 
deposit of the entire decretal amount? 
was penal and harsh and if be set aside 
as the ends of justice would be served 
by ordering the payment of costs only. 
The learned District Judge in his order 
held that since the ex parte order was 
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passed on the very first date of hearing ` 
and there was no dilatory tactics by the 
defendant, the condition imposed in the 


- particular case was harsh and he was in~ 


clined to allow the revision but as an 
appeal lay against the order he held 
that the revision was not maintainable, 
The conditional order passed by the 
learned Munsif was a complete order, 
If it was not complied with, the original 
decree passed in the suit would stand, 
Against such an order only an appeal 
lay. (see, AIR 1953 Mad 360 Balarama, 
v. Subbarama), It is well settled that 
ae an appeal lies no revision would 

e, ; . 

4. On the question of the conversion 
of the revision into an appeal, the learn~ 
ed District Judge found that the revi- 
sion had been filed within the time 
prescribed for filing of an appeal but he 
declined to interfere on the ground that 
the oral prayer for the conversion was 
made beyond the period of filing of ap- 
peal, He thus declined to convert the re- 
vision into an appeal and dismissed the 
revision, There is no manner of doubt 
that the court is empowered to convert - 
an appeal into a revision or a revision 
into an appeal in exercise of its in- 
herent powers under S, 151 C.P.C. This 
is a discretionary power and is to be 
exercised provided the circumstances of 
the case warrant the same. It is also 
well settled that such an order could be 
passed provided the appeal or the revi- 
sion had been filed within the time 
prescribed for filing of the appéal or the 
revision, as he case may ‘be, The learned 
District Judge had found that the terms 
imposed by the conditional order by the 
trial court were onerous and penal and 
there was no dilatory tactics on the 
part of the defendant in the suit, Cir- 
cumstances in the present case, there 
fore, fully justified the conversion of 
the revision into an appeal, 


5. The question, therefore to be con= 
sidered is whether an order of conver~ 
sion could be passed after the date of 
filing of the appeal had expired, I see 
no impediment in the Court’s power te 
do so, After all, both appeal and revision 
come under the appellate jurisdiction 
of the Court, The scope and ambit of 
exercise of power under an appeal is 
wider and that under a revision is not 


. so wide, But then if either an appeal 


or a revision is allowed the order sought 
to be appealed or revised is set aside, 
The result then in either case is tha 
same i, e, the order is set aside,- 
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6. There is no specific provision in 
the Civil P, C. for the conversion of an 
appeal into a revision or vice versa, 
Consequently, the exercise of power has 
to be only under the provisions of S, 151 
of the Code, The inherent powers of 
the Court permit the Court to me=ke 
such orders as may be necessary for (he 


. Pitmo v. Shyam Singh 


‘ends of justice, The power is undoubted- 


ly discretionary and is to be exercized 
in a proper case, If the interest of jas- 
tice requires the passing of such an order 
or to prevent the abuse of the process 
of the Court, the Court would be fully 
justified in passing an order under fis 
provision, 


7. Since there is no specific provi- 
sion in the-Code for the conversion. of 
an appeal into revision or vice ve-sa 
there can be no restriction on the ern- 
version except that imposed under Sec« 
tion 151 of the Code. There is -nothing 
like a period of limitation for making an 
application for .conversion of an appeal 
into revision or vice versa, All that 
is required to be seen is if the appeal or 
the revision had been filed within he 
time prescribed for the filing of the =p- 
peal, or the revision, as the case neay, 
be, apart from the consideration m=n- 
tioned in the previous para, Even other- 
wise, there would be very few cass, 
where the conversion woùld be souzht 
before tha expiry of the period of Hl- 
ing the appeal, In most cases the pont 
would emanate after an objection had 
been filed or made by the other side. 
It would -undoubtedly be open to the 
Court considering the question of 
conversion to satisfy itself that 
the prayer was bona fide and tzat 
there was no unusual delay, This is 
where the question of the exercise of 
discretion arises, I am not inclined to 
place any undue restriction on he 
exercise of power under S, 151 of Jhe 


‘Code, 


8. In the present: case, the order of 


‘the District Judge shows that it wa: a 


case in which he wanted to do jusfce 


- but was precluded from doing so on h€ 


basis that he could not convert a revi- 
sion into an appeal after the period 
prescribed for the filing of the app=al 
had expired, That proposition is erro—e< 
ous and unwarranted, 

9. For the reasons given above, he 
revision is allowed, the order of he 
District Judge dated 9-5-1974 is set aside 
and the case is sent back to the District 
Judge..with a direction that the revis-on 
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be converted into an appeal and hear 
the appeal on the merits. In the circum- 
stances of the case I make no order 
as to costs, 

Fevision allowed, 
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GOPI NATH, J, 

Smt, Pitmo, pelicans v., Shyam Singh, 
Opposite Party. 

Civil Revn, No, 
21-12-1977,* 

Succession Act (38 of 1925), S. 370 — 
Will by Hindu not falling under S. 57 
cls, (a) and (b) — Grant of succession 
certificate without any grant of probate 
or letters of administration — Bar in 
S. 370 not attracted. 

A probate is not necessary for the 


1662 of 1974, Dj- 


` establishment of a right under a will by 


a Hindu where the provisions. of clauses 
(a) and (b) of S. 57 are not attracted. 
Since the will in question could not fall: 
under clauses (a) and (b). of S, 57, Sec- 
tion 213 had no application to it, Tha 
bar contained in the S, 370 is attracted 
only in a case to which Ss. 212 and 213 
apply, Since the provisions of S, 213 
were not attracted in the case, thera 
was no bar to the grant of a succession 
certificate under S, 370, Case law dis~ 
cussed, (Para 2) 


Anno: AIR Man, 3rd Edn, Succession 
Act S, 370 N. 1, 


Cases Referred: Chronological Paras 
1968 All LJ 69 2 
AIR 1961 Punj 509 ` 2 
AIR 1938 All 640 . 2 
(1905) 2 All LJ 126 ; 2 


Krishna Behari Lal Gaur, for Appli- 
cant; Gyanendra Nath Verma, for 
Opposite Party, 

ORDER :— This is a defendant’s re- 
vision against the order of the II Addi~ 
tional District Judge, Meerut dated 
24-9-1974 allowing an .appeal arising out 
of proceedings for the grant of succession 
certificate and granting a succession cera 
tificate in favour of the plaintiff oppo- 
site party, The plaintiff opposite party 
applied for the grant of succession cer~ 
tificate on the basis of a will alleged to 
have been executed by one Smt, Jai Dei 
on 11-3-1972 in his favour, Objections 


*(Against order of Umesh Chandra 2nd 
Addl. Dist. J, Meerut, D/~. 24-9-1974.)* 


DV/DV/B336/78/AYP/VBB. 
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were filed to the application by the de- 
fendant on various grounds including 
one that the will was not genuine, The 
-~ trial court rejected the application for 
the grant of succession certificate on the 
ground that the will was not proved to 
be the duly executed will of Smt. Jai 
Dei, On appeal the lower appellate court 
reversed that finding and held that the 
plaintiff had successfully proved that 
Smt. Jai Dei had executed the will in 
question in the plaintiff’s favour. The ap- 
peal was accordingly allowed and the 
certificate was granted in favour of the 
plaintiff, 

2. Aggrieved the defendant has come 
up in revision, The only question raised 
by Sri K. B, L, Gour learned counsel 
for the defendant applicant was that no 
succession certificate could be granted 
by the court below without the grant of 
‘probate or letters of administration in 
respect of the will. He has relied on the 
provisions of S. 370 of the Indian Suc- 
cession Act, 

Section 370 reads as follows :— 

“Section: 370 (1) A succession certifi- 
cate (hereinafter in this part referred 
to as a certificate) shall, not be granted 
under this part with respect to any debt 
or security to which a right is required 
by S. 212 or S. 213 to be established by 
letters of administration or probate: 
Provided that nothing contained in this 
section shall be deemed: to prevent the 
grant of a certificate to any person 
claiming to be entitled to the effects.” 
Section 213 provides as: follows:— 

“(1) No right as executor or legatee 
can be established in any Court of 
Justice, unless a Court of competent 
jurisdiction in India has ‘granted probate 
of the will under which the right is 
claimed, or has granted letters of ad- 
‘ministration with the will or with a 
copy of an authenticated copy of the 
will annexed, 


_ (2) This section shall not apply in the 
case of wills made by Muhammadans, 
and shall not apply :— 

(i) in the case of wills made by any 
Hindu, Buddhist, Sikh ‘or Jaina where 
such wills are of the classes specified in 
clauses (a) and (©) of S. 57, and ‘ 

(ii) in the case of the wills made by 
any Parsi dying, after the commencement 
ef the Indian Succession (Amendment) 
Act, 1962, where such ‘wills are made 
within the local limits of the ordinary 
original civil jurisdiction of the High 
Courts at Calcutta, Madras, and Bom- 
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bay, and where such wills are made out- 
side those limits, in so far as they relate 
to immoveable, property situate within 
those limits,” 

Section 57 of the Act states:— 

“The provisions of this part which are 
set out in Schedule III shall, subject to 
the restrictions and modifications speci 
fied therein, apply :— 

(a) to all wills and codicils made by any 
Hindu, Buddisht, Sikh or Jaina, on or 
after the first day of September, 1870, 
within the territories which at the said 
date were subject to the Lieutenant 
Governor of Bengal or within the local 
limits of the ordinary original civil 
jurisdiction of the High Courts of judi- 
cature at Madras and Bombay, and 

(b) to all such wills and codicils made 
outside those territories and limits so far 
as relates to immovable property situate 
within those territories or limits; and 

(c) to all wills and codicils made by any 
Hindu, Buddhist, Sikh and Jaina on or 
after the first day of January, 1927, to 
which those provisions are not applied 
by clauses (a) and (b).” 

Thus a probate is not necessary for the 
establishment of a right under a will by 
a Hindu where the provisions of clauses 
(a) and (b) of S. 57 are not attracted. 
Clause (a) of S., 57 is admittedly not 
attracted here and clause (b) is also not 
attracted because the property does not 
fall in the Provinces of Bengal, Bombay 
and Madras. See: Nobat Ram v. Gyatri 
Devi, (1968 All LJ 69) and Jamna Kuar 
v. Daulat Rai ((1905) 2 All LJ 126), Fur- 
ther the will in question was alleged to 
have been executed on 11-3-1972, hence 
reference could if at all be made to 
clause (c) of Section 57 only. To such a 
will clauses (a) and (b) of S. 57 would 
have no application, see Mst, Janki Bai 
v. Durga Pd. AIR 1938 All 640. Sine 
the will in question could not fall un- 






a case to which Ss. 212 and 213 apply. 
Since the provisions of S. 213 are not 
attracted. In the case as discussed ear- 
lier, there was no bar to the grant of a 
succession certificate under S. 370 of 
the Indian Succession Act. Reliance was 
placed on Kesar Singh Sant Singh v, Smt, 
Tej Kaur, AIR 1961 Punj 509, that no 
succession certificate can be granted to 
a person unless he had obtained a pro- 
bate of the will. In that case it was 
assumed that the provisions of Ss, 212 
and 213 (2) were attracted to the case, 
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In the instant case we have found that 
the provisions of S, 213 are not attract2d, 


3. The revision is accordingly, čis- 
missed but without any order as to ccsts 
Revision dismissed. 


[cee ees meee eeen 
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B. N, SAPRU, J, 

Mata Prasad and others, Appellants 
v, Union of India, Respondent, 

First Appeal No, 231 of 1961, D/~ 7-12 
1977.* 

Tort — Negligence — Railway level 
crossing — Gates open while train ap- 
proaching +- Prima facie evidence of 
negligence on part of Railway Admiris- 
tration, - 


In a normal situation, a person can 
assume from the fact that the gates of 
a railway level crossing are open, that 
there is no danger in crossing the rail~ 
way track at the level crossing. 

(Para 10) 
_ On finding that the gates of a railway 
level crossing are open and that another 
truck has ercssed it, where a truck im- 
mediately following enters the crossing 
and is hit by an incoming train, the 
railway administration is liable for 


damages, The fact that the gate of a rail > 


way level crossing was open is prima 
facie evidence of negligence on the part 
of the Railway Administration, It cannot 
be said that the driver of the truck was 
required as a matter of law to have 
taken precuations to ascertain whether 
a train was approaching, even though 
the gates were open, The railways must 
ensure that the gateman closes both the 
gates before a train passes through, and 
should not leave. the gateman such little 
time that he cannot close both the gates 
before a train crosses a level cross-ng. 
Case Law discussed, (Paras 7, 8, 10) 


Cases Referred: Chronological Paras 


(1950) 1 All ER 392 Barkway v. Scuth 
Wales Transport Co, Ltd, 7 


1946 AC 401: 174 LT 286, Woods v. 
Duncan ` 

AIR 1931 Ali 740 

(1874) 7 HL 12: 30 LT 275, North 


Eastern Rly. Co. v, Wanless 


eee judgment and decree passed by 
K. Misra 2nd Addl, Civil J., Allcha- 
fod, Dj- 5-4-1961), 


AV/BV/A333,78/DVT 


Mata Prasad v. Union of India (Sapru J.) 


[Prs, 1-2] All. 303 


V, K. S. Chaudhary, for Appellant; 
Standing Counsel, for Respondent, 


JUDGMENT :— This first appeal arises 
out of a suit instituted by the plaintiff 
appellants against the Union of India 
through the General Manager of the 
Central Railway, Bombay. The plaintiffs 
Nos, 1 to 8 carried on business in the 
name of a firm styled as Messrs 
Ganga Prasad Mata Prasad which 
was located at Atiara, The firm 
deals in groceries, spices and vegetable 
products, Plaintiff No, 9, carried on a 
grocery shop a Karvi, district Banda and 
also dealt in vegetable products. Plain- 
tiffs Nos. 1 to 8 through plaintiff No. 1. 
and plaintiff No. 9, engaged a public 
carrier No. UPC 4782 owned by one Smt. 
Ram Janki Devi, to transport their goods 
from Allahabad’ to Attara and Karvi 
respectively by the Allahabad Chakghat . 
route. This highway crosses the Allahabad 
Jabalpur Railway Line near about mile 
stone No, 8. roughly one mile away 
from the Railway Station of Iradatganj. . 
The level crossing is numbered as 430, 
In the course of its journey the publie 
carrier reached the level crossing at 
about 9.45 p, m. and finding the gates 
open entered the level crossing, At that 
time the engine of the Itarsi passenger. 
No, 390 up going to Iradatganj reached 
the level crossing, and accarding to the 
plaintiff, hit the truck. The entire con~ 
tents were thrown away and among the 
dead persons was the cleaner of the 
truck and several others were seriously 
injured. According to the plaintiff the 
accident was caused entirely due to the 
negligence of the defendants, 


2. The plaintiffs instituted a suit for 
damages against the Railways, Their 
case was that the carrier was driving 
at a slow speed and shortly before the 
vehicle reached the level crossing an- 
other public carrier had preceded it 
across the level crossing and the driver . 
of the public carrier in which the goods 
were being transported followed the 
other vehicle as he found that the gates 
were open, According to the plaintiffs’ 
case no gateman was present on duty, 
and the railway engine had no head- 
lights, and was being driven at an 
excessive speed, It also did not give any 
whistle before it reached the level 
crossing. The plaintiffs’ case further was 
that there were no proper signs to in~ . 
dicate that the level crossing lay ahead, 
and as such, the Railway were entirely 
responsible for the accident, 
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3. The Railway Administration con~ 
tested the suit, The case of the defen- 
dant was that the engine had a head- 
light which was on, that it gave a 
whistle when it reached the crossing and 
that the gateman was on duty, It was 
further the case of the Railway Admin- 
istration that the road on which the 
public carrier was coming ran parallel to 
the railway track for a considerable 
length and the driver of the public 
carrier must have seen that a passenger 
train was also going in the same direc- 
tion that he was travelling, It is neces- 
sary to mention that the railway track 
is about ten feet higher than the road 
level and shortly before the level cross- 
ing the road rises to the level of the 
railway track in order to cross at the 
fevel crossing, 


4. According to the defendants the 
fevel crossing has two gates, The gate~ 
man when he learnt that the train was 
coming first went to close the gate at 
the Rewa side, He then realised that a 
truck had entered the railway level 
crossing, and was in danger from the 
on coming train, So he opened the gate 
again and let that public carrier cross. 
Thereafter he closed that gate and was 
going to close the gate at the Allahabad 
‘side of the level crossing but before he 
reached that gate the public carrier 
carrying the plaintiff's goods entered the 
level crossing, The gateman tried to get 
that vehicle to go back, but the vehicle 
did not go back, and as a result thereof, 
the accident took place, In these cir~ 
cumstances,, the Railway Administration 
claim that it was not liable in damages 
to the plaintiffs, Various other pleas 


`. were also taken, 


5. The trial court dismissed the suit, 
Tt found that the engine had lights that 
_it had given a whistle before it reached 
the level crossing; that the frain was 
not travelling at an excessive speed and 


-` -that the driver of the truck in which 


the plaintiffs’ goods wera being trans- 
ported should have seen the train and 
not entered the level crossing, It fur- 
ther found that the gateman was on 
duty and the Railways’ version as to 
how the accident took place was correct, 

$. In this appeal, the question is 
whether the plaintiffs hava succeeded 
in proving negligence on the part of the 
Railway Administration, 

7. Railway level crossings have been 
provided with gates, so that they may 
. be shut when trains ara crossing, Tha 
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admitted position in the present case is 
that one of the gates viz, the gate on 
the Allahabad side was open and a 
truck entered the level crossing when 
the accident took place, The fact that 
the gate was open is prima facie evi- 
dence of negligence on the part of the 
Railway Administration, In the case of 
the North Eastern Rly, Co, v. Wanless 
(1874) 7 HL 12 what had happened 
was that the plaintiff brought an action 
for compensation and damages for tha 
injury inflicted on him on the ground 
of the negligence of the Company’s ser- 
vants, The plaintif alleged that he was 
going through a level crossing when the 
gates were open, and train came and 
injured him, The matter went up in 
appeal to the House of Lords, This is 
what the Lord Chancellor said in his 
judgment, 


“My Lords, the very able counsel 
who has opened this appeal before your 
Lordships is one from whom your Lord- 
ships are always in the habit of hear- 
ing everything which can fairly and 
properly be urged in support of any case 
in which he appears as advocate; but 
it is not within the power of learned 
Counsel to present a case with a stress 
which the case itself does not possess}° 
and I myself am not surprised that he 
has found it impossible to urge this casa 
more strongly than he has been able to 
do, In point of fact, my Lords, I must 
express my surprise at the Appellants 
here finding it to be for their interest, 
or thinking it desirable, in any way to 
bring this case before your Lordships’ 
consideration, The stake involved in the 
ease itself is very small—probably of no 
importance: as compared with the costs 
of the litigation, As regards the general 
effect of the bearing of your Lordships’ 
decision upon the conduct of railway 
companies in future, I cannot conceive 
that the effect of the decision can be 
otherwise than wholesome; for it can 
only lead, as has been remarked in the 
course of the argument, to their pro- 
perty performing the duty which the 
Taw has already cast upon them, namely, 
keeping closed the gates of the railway 
at level crossings at those times at which 
it would be dangerous to allow the pub- 
lic to cross the line, 

The only question raised in the case 
for your Lordships’ determination is, 
whether there was here evidence of 
negligence to go to the jury? What the 
furors should do upon the evidence, or 
whether they should find any damages 
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or not, was a question for the jury, end 


is not for this housé now to consicer | 


. My Lords, the facts of the case have 
been stated -so recently that I do aot 
think it necessary to repeat them, It 
appears to me that the circumstances 
‘that the gates at this level crossing w2re 
open at this particular time,. amounied 
to a statement, and a notice to the pub- 
lic, that the line at that time was safe 
for crossing, and that any person who, 
under those circumstances went inside 


the gates, with the view of crossing she - 


line, might very. well have been sup- 
posed by a jury to have been influenced 
by the circumstance that the gates ware 


open. Then, when inside the gates, ~he 


boy who in this case was injured, saw 
what was inconsistent. with the gates 
being open, namely, he saw one train 
passing, and it -may very possibly be 
the case that that circumstance embar- 
rassed him, and that his eyes and atten< 
tion being fixed 
train, when it passed out of the way. 
he failed to see the other train, He 


appears not to have seen it, but attempt-. 


ed to cross the line, and was knock=d 
down and injured, It is quite clear ne 
might have. seen the other train — there 
is no doubt akout that — but the result 
of the state of facts only comes to this 
that being brought upon the line through 
the circumstances of the gate being open, 
he was placed in a position which was 
more or less embarrassing, and he did 
not use his faculties so clearly as ke 
might have done under other circum- 
stances: 


“My Lords, the question is, might 
not a jury fairly consider that his beirg 
there at all was owing to the negligence 
of the railway company? It appears to 
me that there was evidence to go to tke 
jury to which weight might have been 
given, and from which the jurors might 
have been led to conclude’ that he was 
there in: consequence of the circum~ 
stance J have referred to, viz, the gates 
being: open; and that ‘being the onty 
point for the Court to consider, I cer~ 
tainly am of cpinion that the Court 
could not do otherwise than hold thet 
the question of negligence might upon 
this evidence rightfully be submitted 
to the consideration of the a ” 


In the instant case, the maxim of res 

ipsa loquitur applies as Lord Simon said 

in Woods v. Duncan (1946 AC 401), “But 

to apply this principle” {res ipsa loqui 

tur)” is to do no more than ‘to shift the 
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‘Mata Prasad v; Union of India (Sapru J.) - 
‘burden of proof. A prima facie case is 


upon that particular 
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assumed to be made out which throws 


upon him” (the defendant) “the task of 


proving that he was not negligent”. In 
the case of Barkway v, South Wales 
Transport Co, Ltd., (1950) 1 AH ER 392, 
Lord Porter speaking on the ma- 
xim of res ipsa loquitur said: 
“The -doctrine is dependent on the 
absence of explanation and although 
it is a duty of the defendant, if they 
desire to protect themselves to give an 
adequate explanation of the cause of 
accident, when, if the facts are suffi- 
ciently known, the question ceases to 
be one where the facts speak for them- 
salves, and the solution is to be found 
by determining. whether on the facts 
established negligence is to be inferred 
or not,” 


8 The Railway ' administration - has . 
given an explanation for the accident. 
The explanation is that the gateman 
Shri Mohan (D.W. 1) was present on 
duty and that, as mentioned earlier, 
he had closed one gate, but had to open 
it again in order to let the first carrier 
pass- through the level crossing and to 
avoid that carrier to be run over, He 
was also going to close the second gate 
when the ill-fated public carrier carry- 
fing the plaintiff’s goods entered the level 
crossing, Even accepting the truthful- 
ness of the testimony of Mohan (D.W. 1) 
the question that remains is whether or 
not the defendant can be absolved of the 
liability for negligence, The fact. that 
the Allahabad side gate was open 
amounted to a statement to the driver. of. 
the public carrier, in which the plain- 


tiffs’ goods were being transported, that -> “, 


it was safe to enter the level crossing, 
and no train was coming. The railways 
must ensure that the gateman closes 
both the gates before a train passes| - 
through; and should not leave the gate- 
man such little time that he cannot close 
both the gates before a train crosses. al 
level crossing. 


9. In the Allahabad ` case of ‘Daya 
Shanker v, B. B, & C. L. Railway (AIR 
1931 All 740) it has been held'that a per~ 
son who finds the gates of a level cross- 
ing ot and is thereby misled into 
thinking the line safe for crossing is not 
bound to minute circumspection, and 
if he is run over by a train, the Com- 
pany may be liable to him, although he 
did not use his faculties so clearly as 
he might have done under other cir- 
cumstances, i 


= [cautions to ascertain whether . 
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10. ‘The trial court held the defen- 


dant not to be liable in damages on the . 


following finding: 


“My finding, therefore, is that there 
was no obstruction to visibility from 
the road to the railway line near the 
level crossing, that the head light of the 
engine was on, that the train had 
whistled that the noise of the train 
could be heard by the driver of the 
truck that the driver of the truck was 
negligent in rushing behind the first 
truck simply seeing it passing the level 
crossing, without taking normal precau- 
tions and without looking to his left 
side that the train was coming, and that 
there was no negligence on the part of 
the gateman, and the accident took place 
due to the negligence of the driver of 
the truck, The. driver of the truck was 
- not misled because of the opening of the 
' Allahabad side gate but because of his 
own judgment to pass out of the gate 
- like the first truck without being de- 
tained there, for some time until the 
train had passed, In my opinion if the 
driver had used ordinary and reason- 
able care, he would have noticed the 
approaching train and the danger in- 
volved in it. He did not even look and 
` see whether the way was clear beyond 
seeing that the gate was open’and the 
first truck was passing out, So the plain- 
tiffs are not entitled to recover any 
damages from the defendant railway.” 


The trial court’s approach is vitiated by 
the fact, that it considered it necessary 
that.the driver of the truck was requir- 
ed as a matter of law to have taken pre- 
a train 
‘|was approaching, even though the gates 
were open, In a normal situation, the 
driver of a truck can assume from the 
fact that the gates are open, that there 
is no danger in crossing the railway 
track at a level crossing, if the gates are 
open. If the driver of the truck had 
seen that a train was so close that he 
could not cross the level -crossing, he 
would not have entered it endangering 
his life and the safety of the truck. 

11. As far as the quantum of damages 
was concerned, the trial court has asses- 
sed the same, Nothing has been shown 
on behalf of the respondents to show 
that the assessment of the: damages was 
wrongly done by the trial court, 


12. As I have held that the defen- 
dant is liable in damages to the plain- 
tiff the appeal must be allowed and is 
accordingly allowed. The plaintiffs’ suit 


Ishwar Devi’ v. Reoti Raman 


A.LR 


for’ damages is decreed to the extent 
that plaintiffs Nos. `’1 to 8 would be en- 


. titled to a decree for Rs. 4004.11 As, as 


against the defendant and the plaintiff 
No. 9, will get a decree for Rs. 3971. 
15 As, The plaintiffs would also get inte- 
rest at the rate of six per cent per annum 
on these amounts from the date of the suit 
to the date of payment. The plaintiff ap- 
pellants are also entitled to their costs 


throughout, 
Appeal allowed. 
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Smt, Ishwar Devi, Appellant v, Reoti 
Raman and another, Opposite Parties, 

F. A. F, O, No, 46 of 1971, D/. 30-11~ 
1977,* 

(A) (Motor ‘Vehicles Act (4 of 1939), 
S. 110-B — Accident — Rash and negli- 
gent driving of motor-cycle — Deceased 
walking on the footpath taking turn. to- 
wards road — Distance between the de- 
ceased and the motor-cyclist sufficient to 
avert accident — Brakes applied only 
after accident took place — Held, that 
the motor-cyclist was guilty of negli- 
gence, (Para 8) 
ioh AIR Comm., M. V. Act, S. 110-B 

(B) Motor Vehicles’ Act (4 of 1939), 
S. 3 — Driving motor-cycle on public 
road without licence is contravention of 
S. 3 — Requirement of section is man- 
datory — Provision is salutary in nature 
and ensures public safety — Death by 
negligent driving is wrongful act. (Fatal 
Accidents.Act (1855), S. 1A). (Para 9) 

Anno: AIR Comm, M, V, Act (1st Edn) 
S. 3 N. 1; AIR Manual (3rd Edn.) Fatal 
Accidents Act, S. 1A N. 2A, 

(C): Motor Vehicles Act (4 of 1939), 
S. 85 — Accident — Policy of insurance 
covering third party risk —:Clause in 
policy that the driver of the motor- 
cycle “holds a licence or has held and 
is not disqualified from holding or ob- 
taining such licence” — Effect of clause. 

Where a motor-cyclist involved in an 
accident held a learner’s licence just 
prior to the accident and again obtain- 
eee 


*(Against judgment and decree of B. D, 
ra M.A.C.T., Lucknow, D/- 15-5~ 
971, 


DV/EV/B474/78/MVJ 


wo 
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ed learner’s licence after accident and 
thereafter obtained permanent . liceace 
but no licence was held atthe time of 
accident: & 


Held, that the motor-cyclist was not 


disqualified from holding or obtaining a 
driving licence- and therefore the Insur« 
ance Company could not avoid liability 
by resorting to the term of the policy. 
(Para i0) 
Anno: AIR Comm, M, V. Act, S. 95 
(D) Motor Vehicles Act (4 of 1929), 
S. 110B — Award of compensation — 
Principies, 


The general principle is that the peeu~ 
niary loss can be ascertained only by 
balancing on the one hand the loss to 
the claimants of the future pecuniary 
benefit and on the other any pecunicery 
advantage which from whatever source 
comes to them by reason of the deach, 
Le., the balance of loss and gain to a de- 
pendant by the death must be ascer- 
tained. In the instant case the deceased 
was 58 years old and his monthly earn- 
ing was about Rs, 350. The right mui- 
plier could be seven and taking into 
consideration the imponderable 
and uncertainties Rs, 16,800 was award- 
ed to the dependents viz. widow, a con 
and a daughter, (Para 11) 


Anno: AIR Comm. M. V. Act, S., 113B 
N. 2. 


Cases Referred : : Chronological Paras 
AIR 1970 SC 376 11 
AIR 1962 SC 1 11 


P. N. Mathur, for Appellant; Bishun 
Singh, V. Singh and R. N, Trivedi, zor 
Opposite Parties. , 

T. S. MISRA, J.:— This appeal arises 
out of a fatal accident case. One Mahesh 
Vijai Singh left his house situate in 
Bazar Jhau Lal for Ghasiyari Mandi, 
Lucknow on the night intervening th 
and 5th May, 1968 at about 9.40 P.M. 
He was going on foot, When he reacked 
Kothi No, 16 on R. K., Tandon Road, 
Lucknow in front of Kotwali, Qaiser- 
bagh, he was knocked down by moter- 
cycle No. UPZ 2719 which was being 
driven by Reoti Raman Rastogi, The 
injuries which he sustained proved to 
be fatal and he died after about fcur 
hours of the accident, He was survived 
by his widow, a son and a daughter who 
were his dependents, Shrimati Ishwar 
Devi, his widow, was about 50 years eld 
whereas his daughter Km. Kumkum was 
16 years old and his son Dinesh Kumar 
was 14 years old, Mahesh . Vijai Singh, 


factors 
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the deceased, was a licensed typist. He 


_ carried-on his profession in the premises 


of this Court at Lucknow and it was 
alleged that his monthly income there- 
from was about Rs. 400 per month, Smt. 
Ishwar Devi filed a claim of compensa- 
tion for Rs. 50,000 under S, 110-A of the 
Motor Vehicles Act on 3rd July, 1968 
before the Motor Accidents Claims Tri- 
bunal, Lucknow, 


2. `This petition was contested by 
Reoti Raman and Oriental Fire and 
General Insurance Co, Ltd., the opposite 
parties 1 and 2 respectively, They filed 
separate written statements. Reoti Ra- 
man pleaded inter alia that the widow 
of the deceased had not made cther de- 
pendants as parties and was not entitled 
to claim compensation on behalf of. them. 


He also pleaded that the accident in ` 


question did not take place because of: 
his negligence or rash driving; rather . 
the deceased, who was walking on the’ 
footpath on the left side, suddenly 
changed his mind and tried to cross the 
road when the motor-cycle of the con- 
testing defendant Reoti Raman had come 
very close to him and in spite of apply- 
ing brakes he could not avert the acci- 
dent. It was submitted that the compen- 
sation was highly _ exaggerated. 


3. The Insurance Company pleaded 
that the motor-cycle No. UPZ 2719 was 
insured for the period 11th February, 
1968 to 10th February, 1969 for one 
year with them and Reoti Raman had’ 
a learner’s licence from August 1967 to 
October, 1967 but had no licence what- 
soever from November 1967 till 9th May, 


1968. He obained a learner’s licence from ` 


10th May, 1968 to 9th August, 1968.and - 
later on secured a permanent licence of - 
driving on 5th. September, 1968. It was, 
therefore, contended that the Insurance 
Company was not liable for any claim 
or compensation because Reoti Raman 
had no licence onthe date of the acci- 


‘dent. 


4. The Tribunal held that on the 
facts established it could not be said that 
when the deceased turned towards the 
road there was sufficient distance be- 
tween him and the motor-cycle and the 


‘motor-cyclist could -have avoided the 


accident by the exercise of requisite care 
and caution; hence it could not be 
that Reoti Raman was guilty of negli- 
gence. It was also held that the motor- _ 
cycle was not being driven rashly or 
negligently by Reoti Raman; rather the 
accident took place because Mahesh 
Vijai Singh,. the -deceased, abruptly 


said - 


308 Al. {Prs, 4-8} Ishwar Devi v. Reoti Raman (T, S, Misra J.) 


. turned towards the road and the dis- 
tance between him and the motor-cycle 
was not such that the driver could have 
avoided the accident, Further, it was 
held that Reoti Raman had no licence 
on the date of the accident because he 
had not renewed his learner’s licence, 
He had also not obtained permanent 
licence, He had thus contravened the 
provisions of the Motor Vehicles Act, 
He had been convicted and sentenced 
under S, 112 of the Motor Vehicles Act, 
However, since he was not disqualified 
for holding or obtaining licence, it could 
not be said that under the terms of the 
policy the Insurance Company was not 
liable, The applicant was, however, held 
not to be entitled to any compensation 
because Reoti Raman was not found to 
be guilty of any negligence, 


5. The contention that the applica- 
tion was not maintainable was rejected 
on the finding that the application for 
compensation had been filed by the 
widow on her behalf as also on behalf 
of her son and daughter’ but the appli- 
cation was rejected on the ground that 
it was not established that Reoti Raman 
was driving the vehicle negligently and 
rashly at the material time. Aggrieved, 
‘Smt. Ishwar Devi has preferred this 
appeal, - ; : 
- 6. The following questions arise for 
determination of the appeal: 

-. (1). Whether Reoti Raman respondent 
No;-1 was driving the vehicle negli- 
. - gently and rashly? . ; 

(2) Whether Reoti Raman was liable 

|t to pay compensation on the ground that 


'. .. he was driving the vehicle without a 


licence? _ 

(3) Whether Oriental Fire and Gene- 
ral Insurance Co, Ltd, the respondent 
No, 2, is liable to pay any compénsa< 
tion to the appellant? 

(4) To what amount of damages, iff 
any is the appellant entitled? 

Point No, 1 

7. The site and the time of the accis 
dent are not disputed nor is it in dis- 
pute that Mahesh Vijai Singh was knock~ 
ed down by motor-cycle No. UPZ 2719 
as -a result of which he received serious 
injuries which proved to be fatal and 
that he died after a few hours of the 
accident, The post-mortem report was 
proved by Dr, K, K. Singhal P.W. 2. 

8. It appears that a few minutes be- 
fore the accident occurred Mahesh Vijai 
Singh, the deceased, was walking on the 
footpath on the left of the road, He was 


A. LR. 


proceeding towards the crossing of Qai« 
serbagh. Reoti Raman was coming on 
his motor cycle from the side of the 
bus stand towards the crossing, It was 


- deposed by Imtiaz P.W, 3 and Ram 


Autar D.W, 1 that at the site of the oc=- 
currence certain persons were lying on 
their cots on the footpath, At this very, 
place where the cots were lying on the 
footpath Mahesh Vijai Singh left the 
footpath and tried to go to the other 
side of the road by crossing the road. 
Reoti Raman was coming on his motor- 
cycle from the side of the bus stand 
towards the Qaiserbagh crossing, From 
his oral testimony it turns out that he 
had seen from a distance of 30 to 40 
paces that a person was walking on the 
footpath, This person was no one but 
Mahesh Vijai Singh and at that moment 
Mahesh Vijai Singh, according to Reoti 
Raman, was 8 or 10 paces away from 
the. place of the occurrence, He also ad- 
mitted that the place of occurrence was 
5 or 6 paces away from the footpath on 
the road and at the time of the accident 
no vehicle was coming either from the 
back or from the front side, Reoti 
Raman deposed that the speed of his 
vehicle at the time of the accident was 
10 to 15 Kms. per hour and he applied 
the brakes only when the accident took 
place, From these facts stated by Reoti 
Raman it is quite obvious that he could 
have with little care averted the ac- 
cident. He had seeen that a pedestrian 


‘ was walking on the footpath and that 


thereafter that pedestrian had left the 
footpath to cross the road and had al- 
most covered 5 to 6 paces of the road. 
It has come in evidence that Reoti 
Raman was also driving the vehicle on 
the left of the road. If the speed of his 
vehicle was only 10 to 15 Kms., he 
could have applied the brakes before 
dashing against Mahesh Vijai Singh or 
at any rate he could have given a slight 
turn to his vehicle and gone ahead with- 
out dashing against Mahesh Vijai Singh 
inasmuch as there was a space of 5-6 
paces from the footpath to Mahesh 
Vijai Singh and this space was quite 
sufficient for a motor bicycle to pass 
through. Reoti Raman, however, did 
not apply the brakes in time; rather he 
desposed that he applied the brakes 
only when the accident took place. 
This shows his negligence in driving. 
‘We, are therefore, unable to agree with 
the Tribunal that it could not be said 
that Reoti Raman was guilty of negli- 
gence, Reversing the finding recorded| 
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by the Tribunal, we hold that the mctor 
cycle was being driven negligently by 
the respondent Reoti Raman, We are 
also, in view of the facts stated herein- 


above, unable to hold that the accident. 


had taken place because Mahesh Vijai 
Singh had abruptly turned towards the 
road and the distance between him and 
the motor-cycle was not such that the 
driver could have averted the accident, 
Point No. 2, 


9. Reoti Raman did not hold any 
driving licence at the material time 
when the accident occurred, He had a 
Jearner’s licence from August 1967 to 
October 1967 but had no licence during 
the period November 1967 to 9th May 
1968, The accident took place on the 
night intervening 4th and 5th May, 1968. 
On that date admittedly Reoti Raman 
had no driving licence in his name, He 
secured a learner’s licence for the period 
from 10th May, 1968 to 9th August, 
1968 and thereafter he obtained a per- 
manent licence on 5th September, 1868. 
Section 1-A of the Indian Fatal Acci- 
dents Act, 1855 provides that whenever 
the death of a person shall be caused 
by wrongful act, neglect or default, and 
the act, neglect or default is such as 
would if death had not ensued. have en- 
titled the party injured to maintain an 
action and recover damages in respect 
thereof, the party who would have b2en 
liable if death had not ensued shall be 
liable to an action or suit for damages, 
notwithstanding the death of the person 
injured, and although the death shall 
have been caused under such cireum= 
stances as to amount in law to felony or 
other crime, The short question to be 
decided is whether it was a wrongful 
act of Reoti Raman to drive the motor- 
bicycle without a licence, Section 3 of 
the Motor Vehicles Act, 1939 prohibits 
a person from driving a motor vehicle 
in any public place unless he holds an 
effective: driving licence issued to him- 
self authorising him to drive the vehi- 
cle, It also requires that no person skalf 
drive a transport vehicle unless his driv- 
ing licence specifically entitles him so 
to do. Reoti Raman not having a licence 
to drive the motor bicycle should not 
have driven the motor bicycle on ~he 
public road, It was obviously a wrongful 
act on his part. Inasmuch as he had no 
driving licence, his action was in con- 
travention of S. 3 of the said Act, He 
should have first obtained a driving 
licence and then attempted to drive the 
vehicle, He had a learner’s licence ‘but 
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its period had expired, He had also ob- 
tained a learner’s licence after the acci- 
dent and ultimately had procured a 
permanent driving licence, The.object of 
S, 3 of the Motor Vehicles Act is to 
ensure the safety of the pedestrians as 
also other persons using the road and 
provide them with a guarantee from be- 
ing hit by a vehicle driven by a person 
who has not attained proficiency in the 
art of driving and has not obtained a 
driving licence, The requirement of Sec- 
tion 3 of the said Act is mandatory, It 
prohibits in specific terms that no per~|: 
son shall: drive the vehicle without a 
driving licence, This provision is salu- 
tary in nature and ensures public safety.| 
It is a safeguard against accidents which 
may at times prove fatal. Reoti Raman 
was also convicted and sentenced under | 
S. 112 of the Motor Vehicles Act because 
of this accident, He drove the vehicle 
without holding a driving licence and 
acted in violation of law, His act was 
wrongful, While thus driving his motor- 


- cycle on the public road he collided 


with Mahesh Vijai Singh and the acci- 
dent proved fatal. He is, therefore, 
liable to pay compensation on this- 
ground as well, 

Point No. 3. 


10. For the respondent No, 2 it was 
urged that under the terms of the policy 
the insurance company would not be 
liable. The motor-cycle No, UPZ 2719 
was insured with the respondent No.: 2 
for the period from 11th February, 1968. . 
to 10th February, 1969. One of the terms 
of the insurance policy was as follows:— ` 


“Provided that the person: driving ~ 
holds a licence to drive the motor-cycle 
or has held and is not disqualified for 
holding or obtaining such a licence.” 


Admittedly prior to the occurrence 
Reoti Raman had held a learner’s licence 
but on the date of the accident he had 
no driving licence in his name, He ob- 
tained the learner’s licence after the 
accident for the. period from 10th May, 
1968 to 9th August, 1968, Thereafter he 
obtained a permanent licence on 5th 
September, 1968, It could not, therefore, 
be said that Reoti Raman was disquali- 
fied for holding or obtaining a driving 
licence, The insurance company cannot, 
therefore,. avoid the liability by resort- 
ing to the aforesaid term of the insur- 
ance policy, The policy covered the 
third party risk as well, Tt inter alia 
provided that subject to the limits of 


. liability the company would indemnify 
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the insured in the event of accident 
caused by or arising out of the use of 
the motor-cycle against all sums. includ- 
ing claimant’s costs and expenses which 
the insured shall become legally liable 
to pay in respect of death or bodily in- 
jury to any person. Under sub-sec, (2) 
of S, 95 of Motor Vehicles Act a policy 
of insurance shall cover any liability in~- 
curred in respect of any one accident 
in respect of persons other than passen- 
gers carried for hire or reward, a limit 
of fifty thousand rupees in all, Cl. (c) 
of sub-sec, (2) of S. 95 provides that 
save as provided in clause (d) the amount 
of liability is covered by the policy of 
insurance, Reoti Raman and the insur- 
ance company were, therefore, in the 
«circumstances liable to pay compensa~ 
tion. 


Point No. 4, 


11. Mahesh Vijai Singh was doing 
the job of a typist in the court com- 
pound of the High Court, Lucknow 
Bench, According to Avadhesh Kumar, 
his monthly income therefrom was 
about Rs, 300 or Rs. 400 per month. 
Avadhesh Kumar was, however, not 
quite sure about the exact figure. We, 
therefore, assume that his income was 
round about Rs. 350 per month, There is 
no evidence on the record to come to a 
different’ figure. He had a family to 
maintain. That family at the time of the 
accident consisted of his wife, two child- 
ren and himself and he spent his jn- 
come on the maintenance of that family. 
Assuming that he spent about Rs. 150 
for his personal maintenance, a sum of 
Rs, 200 per month was contributed by 
him for the maintenance of his wife and 
children, The appellant has obviously 
been deprived of this aid because of his 
death, Mahesh Vijai Singh was about 58 
years old at the time of the accident. 
In normal conditions Mahesh Vijai Singh 
would have survived for some more 
years, The question now arises as to 
what multiplier be used in determining 
the amount of compensation. In this 
connection it is to be remembered that 
the amount which has to be awarded 
will be the final amount which the 
widow and his children must deploy so 
that to the extent reasonably possible 
they get the equivalent ‘of what they 
had lost, A reasonable and realistic and 
common sense view has, therefore, to 
be taken in the matter while fixing a 
figure which is neither unfair to the 
recipient nor to the one who has to pay. 


ALR 


The award should neither be too high 
nor too low, In assessing damages con- 
siderations of matters which rest in spe- 
culation or fancy have to be excluded 
but conjecture to some extent is inevit- 
able, There can be no exact uniform 
rule for measuring the value of the 
human life and the measure of damages . 
cannot be arrived at by precise mathe~« 
matical calculations but the amount re« 
coverable depends on the particular facts 
and circumstances of each case: See 
C. K. Subramonia Iyer v. T, Kunhikut< 
tan Nair (AIR 1970 SC 376). The num~ 
ber of years purchase is left fluid and 
it should not be materially reduced by 
reason of the hazardous nature of the 
occupation of the deceased man, In the 
instant case the nature of the occupa- 
tion of Mahesh Vijai Singh was noft 
hazardous, He was a bread winner of 
the family. In Gobald Motor Service 
Ltd, v. R. M. K. Veluswami (AIR 1962 
SC 1) it was held that the actual extent 
of the pecuniary loss to the dependant 
may depend upon data which cannot be 
ascertained accurately, but must neces- 
sarily be an estimate or even partly a 
conjecture. Shortly steted, the general 
principle is that the pecuniary loss can 
be ascertained only by balancing on the 
one hand the loss to the claimants of 
the future pecuniary benefit and on the 
other any pecuniary advantage which 
from whatever source comes to them by 
reason of the death, i.e., the balance of 
loss and gain to a dependant by the 
death must be ascertained, In the in- 
stant case it was not unlikely that 
Mahesh Vijai Singh would have given 
financial assistance to his dependants 
for another period of at least seven 
years. We, therefore, think that on the 
facts of this case the right multiplier 
will be seven, At this figure the amount 
of compensation works out to Rs. 16800. 
We have arrived at this figure by also 
taking into consideration the imponder~ 
able factors and uncertainties. Mahesh 
Vijai Singh was not employed in any 
permanent service and thus he did not 
have any security of tenure, One did 
not know he might have remained un- 
employed for some time in life. These 
are all, however, conjectural matters. 
We, therefore, think that the sum award- 
ed by us is neither too low nor over 
generous, Smt. Ishwar Devi, Dinesh 
Kumar and Kumkum being the widow, 
the son and the daughter respectively 
of the deceased Mahesh Vijai Singh are 


entitled to get the said compensation of 


eC 
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Rs, 16800, This compensation amunt 


shall be shared by them equally. 


12, In the result, the appeal is allow- 
ed with costs, The judgment and de- 
cree passed by the ‘Tribunal are set 
aside, The claim petition is partly allow- 
ed, The claim for . compensation for 
Rs, 16,800 is decreed with costs in fav- 
our of Smt. Ishwar Devi, Kumkum and 
Dinesh Kumar and against the respon- 


. dents Reoti Raman and Messrs, Oriental 


Fire and General Insurance Co, Limited. 
The liability of the said Insurance Com- 
pany will be limited to Rs, 16,800 and 
costs of the claim petition as also of 
this appeal, 

Appeal allowed. 
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DEOKI NANDAN, J. 
Jagdish Prasad and another, Appel- 
lants v, Ram Saran and others. Respon- 
dents. 


Second Appeal No. 398 of 
8-3-1978,* 


Specific Relief Act (47 of 1963), S. 38 
=- Perpetual injunction — Opening of 
door by plaintiff in his wall for passing 
over adjoining public land — Public re- 
sisting his entry — Injunction against 
public, refused on facts. 

On one side of the plaintiffs shop 
there was a public road and a urinal 
Plaintiff tried to open a door in his wall 
on that side at a place where there was 
public urinal outside which was wrong- 
fully demolished by him, The public 
wanted to construct a latrine at tiat 
place and prevented the plaintif from 
passing -over the land. The plaintiff 
brought a suit for injunction preventing 
the public from doing so. 

Held, that the plaintiff had a right to 
break any number of doors in his wall 
but he had no absolute right to pass 
over the land of others adjoining ~he 
wall, The object of opening the door 
was to pass over the public land and at 
a place where urinal existed from be- 
fore. Under these circumstances if he 
members of the public prevented ~he 
plaintiff from passing over the lend 
which was being used by them it could 
not be said that they acted wrongfully 


*(Against decree of T, N, Saxena, 4th 
Addl. Civil J., Agra, Dİ- 2 28-10-1967.) 


DV/DV/B310/78/MNT/WNG 
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in any manner. The injunction was, 
therefore, refused. (Para 3) 

Anno: AIR, Manual (3rd Edn. o Speci- 
fic Relief Act, S, 38 N. 7. - 

Krishna Prasad, M. K. Chaudhary and 
B. D. Mandhayan, for Appellants; Swami 
Dayal, for Respondents, 

JUDGMENT:— This is a plaintiffs 
second appeal arising from a suit .for 
injunction, 

2. The plaintiffs’ case was that they 
were the owners of two shops Nos, 51 
and 72 situate in the New Market, 
Tundla. The shops had been purchased 
by them from the Government. On the 
east towards the back of the shops there 
was a public drain and road patri 
which was admittedly public land, The 
plaintiffs wanted to open the door at 
the right end side of the eastern wall 
of their shops. The defendants who were 
large in numbers being the members of 
the public prevented the plaintiffs from 
doing so and wanted to construct a 
latrine at the place where the plaintiffs 
wanted to open their door. A suit was, 
accordingly. filed against the defendants 
under O. 1, R. 8 of the Codé of Civil 
Procedure, The trial court dismissed the 
suit on the finding that there was a pub- 
lic urinal at the place where the plain- 
tiffs wanted to open the door in the 
eastern wall of their shops and that 
urinal was wrongfully demolished by the 
plaintiffs. Under these circumstances, 
the trial court held that the grant of 
injunction being discretionary the case 
was not a fit one for doing so, The 
lower appellate court has affirmed the 
finding and the view taken by the trial 
court. 

3 Sri B. D. Mandhayan, learned 
counsel for the appellants has urged 
that no one could prevent the plaintiffs 
from opening a door in their own wall 
and since the defendants threatened to do 
so that the courts below were wrong in 
refusing to grant an injunction prohibit- 
ing them from doing so. I am unable to 
agree, Admittedly, the land of the Patri 
does not belong to the plaintiffs but is 
public land. A urinal for the conveni- 
ence of the public existed at the place 
where the plaintiffs want to open the 
door in their eastern wall, That urinal 
was wrongfully demolished by the plain- 
tiffs as concurrently found by the two 
courts below, The plaintiffs have not 
made the State a party to the suit, al- 
though it is not disputed that the land 
over which they intend to pass after 
opening the door and over which the 
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_ urinal existed belongs to the Govern- 
.)ment. It may be that the plaintiffs have 


- {a right to break open any number of 


doors in their wall, even to demolish 
the whole wall, if they so please, but 
they have no absolute right to pass over 
the land of others adjoining the wall. 
The object of opening door was to pass 
over the public land and at a place 
where a urinal existed from before 


Under these circumstances, if the mem=< 


bers of the public prevented the plain- 
tiffs from passing over the land which 
was being used by them, it cannot be 
said that they acted wrongfully in any. 
manner, The - injunction was rightly 
refused in exercise of the discretion 
which vested in the court in granting a 
relief of this kind under the Specific 
Relief Act, , 


‘4, In the result, the appeal fails and 
is dismissed with costs throughout. 
y Appeal dismissed. 
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Vineet Kumar, Applicant v, 

Bhagwan Dei, Opposite Party. 

. Civil Mise, Appin, No, 4809 of 1877, 
D/- 2-9-1977,* 
Arbitration ‘Act (10 of 1940), S. 32 (as 

amended by Specific Relief Act (1963)) 

and S. 33 — Specific Relief Act (1963), 

S5. 14 (2)- and 43 — Civil P. C., (1908), 


Smf 


“ --§,.12 — Decree in terms of arbitration 


award — Suit questioning decree on 
ground of fraud — Maintainability. 


After an award has been made the 
rule of the court and a decree has been 
passed thereon, then a suit can be main- 
tained to question the decree on the 
ground of fraud and such a suit could 
not be barred by the provisions of Sec- 
tions 32 and 33 of the Arbitration Act. 
Sec. 14 (2) of the. Specific Relief Act 
(1963) has nothing to do with the con- 
troversy whether the suit of the plain- 
tiff is maintainable in law, AIR 1977 All 
403, Affirmed; AIR 1974 All 37, Distin~ 
guished, (Paras 5 and 6) 

S. 12 C.P.C. also does not affect the 
maintainability of such suit. That sec- 
‘tion can come into play only when a 
plaintiff is precluded by rules from in- 


- “(In C. R. No, 455 of 1976 reported in 


AIR 1977 All 403.) 
JU/KU/D863/77/CWM - 
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stituting a further suit in respect of a 

particular cause of action in any. court 
to which this Code applies. This provi- 
sion refers to such situations as, for 
example. O. XXI, R. 9 C.P.C, In S. 12 
the expression ‘rules’ has reference to 
the rules and forms contained in the 
First Schedule or made under S. 122 or 
S. 125 vide the definition of rules in 
S. 2 (18) C.P.C. Therefore, this section 
has no reference to a situation where 


a suit is contended to be not maintain- ~ 


able on account of some provisions con~ 
tained in independent statutes, The bar 
if any to the maintainability of the 
suits is due not on account of S, 12 
C.P.C. but on account of the bar con- 
tained in the independent statutes, 
Therefore, if the suit were to be held to 
be barred, that could only be on ac= 
count of the provisions contained in 
Ss, 30, 32 or 33 of the Arbitration Act 
and not on the ground of S, 12 C.P.C. 
(Para 8) 
Anno: AIR Comm. Civil P. C, (Sth 
Edn.), S. 12 N, 2; AIR Manual (8rd Edn.) 
Arb. Act, S. 32 N. 1; S. 33 N, 1. 


Cases Referred: 
AIR 1974 All 37 


H. S. Nigam. for Applicant; 
Joshi, for Opposite Party, 


ORDER:— This application is palp- 
ably based ona false allegation. It has 
been stated in para 14 of the affidavit in 
support of the review application: 


“That against the order of the Dis- 
trict Judge, Rampur, the applicant filed 
the Civil Revision No, 455/76 in this 
Hon’ble Court which was decided on 
merits without the hearing of the coun« 
sel for the applicant Sri H, S, Nigam, 
The case was not actually argued by. 
Sri H. S. Nigam as it appears from the 
judgment and ordersheet, Only the rul- 
ings mentioned in the judgment of the 
lower court below which were cited, 
have been mentioned in the court's judg- 
ment at the High Court.” 


A reference to the judgment and order- 
sheet itself will show that this allega- 
tion is absolutely incorrect, The order- 
sheet dated 4th April, 1977 has clearly 
mentioned that Shri H, S, Nigam, jor 
the applicant, and Shri H. S. Joshi for 
the opposite party were heard in part 
and then it was directed to be listed as 
a part-heard case on the next date. The 
ordersheet dated $th April. 1977 again 
clearly mentions that Shri H. S. Nigam 
for the applicant and Shri H, S, Joshi 


Chronological ‘Paras 
3, T 
H. S 


ac 


1978. 


for the opposite party were  furthar 
heard and, thereafter the revision was 
dismissed but no order as to costs was 
made, A reading of the judgment w-ll 
also show that I have referred to Shri 
H S, Nigam’s contentions and I have- 
clearly stated therein that the: learned 
counsel for the parties were heard, in 
the face of these facts, the allegatien 
made in the new application supported 
by an affidavit was wholly uncalled Dr 
and it is particularly more regrettakle 
that the applicant is said to belong to 
the legal profession, However, as r~ 


= gret has been expressed by the appi- 


e 


t 


cant, it is not necessary, .to pursue tkis 
matter, 


2. The office has reported that there 
is a delay of 12 days in moving this ap- 
plication for review, In my opinion, I 
should condone the delay in the facts 
of the case and deal with the review 
petition on merit, 


3. The. review is sought on te 
ground that an amendment in S. 32 of 
- the Arbitration Act which had ‘been 
effected by S, 43 of the Specific Relief 
Act, 1963, had not been brought to my 
notice. It is further contended that t= 
tention was not drawn to S, 14 (2) nf 
the new Specific Relief Act, It is, also 
contended that a reported decision in 
AIR, 1974 All 37, Kedar Nath v, Ambika 
Pd, which is said to have a bearing on 
the controversy was not brought to my 
notice, Lastly, reliance is placed on 
S. 12 C.P.C, to contend that a regular 
suit was not maintainable after the deci- 
sion in Misc, Case No, 93 of 1975. 


4, It is true that when the case was 
originally argued the amendment in 
S. 32 of the Arbitration Act effected by 
S. 43 of the Specific Relief Act had not 
been brought to my notice, However, I 
do not think that it would have made 
any difference at all to my verdict. if 
the said amendment had been brougat 
to my notice at the original hearing - of 
the revision. As will be clear from a 
reference to the Law Commission’s Re~ 
port dealing with this amendment, it 
was done only with a view to resolve 
the difference of opinion which had crw= 


stallised between the Madras and tke. 


Patna High Courts on the one side ard 
the Nagpur and the Calcutta High 
Courts on the other on the question 
whether a separate suit would be mair~= 
tainable to enforce the award, The 
Madras and Patna High Courts took the. 
view that such a separate suit was- nct 
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“maintainable but the Nagpur and Cal- 


cutta High Courts took the view that 
the bar.contained in the unamended 
S, 32 of the Arbitration Act related only 
to a challenge to the award and not to 
the enforceability of the award, They, 
therefore, held that a separate suit to 
enforce the award was maintainable, In 


view of this difference, the Commission | 


recommended that the word ‘enforced’ 
should also be inserted in S, 32 of the 
Arbitration Act and that was done by 
S, 43 of. the Specific Relief Act which 
inserted the word ‘enforced’ after, the 
words ‘nor shall any arbitration agree- 
ment or award be’ already occurring in 
S, 32 of the Arbitration Act, I have al- 
ready reproduced S, 32 in my judgment 
in the revision but in view of the fact 
that S, 43 of the Specific Relief Act 1963 
had not been brought to my notice at 
the said stage, the reproduction was of 


the old unamended section and in view - 


of S, 43 of the Specific Relief Act the 
word ‘enforced’ should have also found 
a place in the said section. However, 
as I have stated above, that expression 
was put merely to clarify that no suit 
would lie for enforcing the award. This 
was done to negative the effect of the 
views which the Nagpur and Calcutta 
High Courts had taken, 


5. Briefly, I decided the controversy 
at the original stage and held in favour 
of the maintainability of the suit on ihe 
ground that fraud had ~ been -alleged 


by the plaintiff in the suit in respect of —- | 


the proceedings which were said to have 


been initiated by her by allegedly mov~ 


ing the application under Section 14 of 
the Arbitration Act. The plaintiff denied 
that she had really moved any such ap- 
plication under S, 14 and the whole 
thing was allegedly conceived in fraud, 
I took the view that such an allegation, 
and a suit based thereon did not attract 
the provisions of Ss, 32 and 33 of the 
Arbitration Act, Secondly, I took the 
view that after an award had been made 
the rule of the court and a decree had 
been passed thereon, then a suit could 
e maintained to question the decree 
on the ground of fraud and such a suit 
could not be barred by the provisions 
of Ss, 32 and 33 of the Arbitration Act. 
In my opinion, the fact that the amend- 
ment effected by S. 43 of the new Speci- 
fic Relief Act in S. 32 of the Arbitration 
Act had not been brought to my notice 
does not affect the drift or tenor or the; 
basis of my earlier judgment, ~~ 
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6. Section 14 (2) of the Specific Re~ 


lief Act lays down as under: _ 

“save as provided by the Arbitration 

Act. 1940, no contract to refer present 
or future differences to arbitration 
shall be specifically enforced; but if any 
person who has made such a contract 
(other than an arbitration agreement to 
which the provisions of the said Act 
apply), and has refused to perform it, 
sues in respect of any subject which he 
has contracted to refer, the existence of 
such contract: shall bar the suit.” 
It should be seen that sub-sec. (2) is 
practically the last para of S, 21 of the 
old Specific Relief Act with certain 
words added to the new sub-sec. But, 
in my opinion, this sub-section has 
nothing to do with the controversy at 
hand, namely, whether the suit of the 
plaintiff is maintainable in law, 


7. So far as the case reported m 
‘AIR 1974 All 37 is concerned, that, 1 
apprehend, has no bearing on the con- 
troversy at hand. The short point before 
the Bench was whether an award which 
has not been made a rule of the court 
can be set up as a defence in suits and 
the Bench held that it can be set up in 
defence and that Section 32 did not bar 
the setting up of an award in defence 
in a suit, I do not think that the Division 
Bench even remotely was concerned 
with the controversy which has been 
considered by me in the revision, 

8. So far as the last contention is 
concerned, I do not think that S, 12 
C.P.C, affects the maintainability of 


-./the suit, The said section can come into 


play only when a plaintiff is precluded 
by rules from instituting a further suit 
in respect of a particular cause of ac- 
tion in any court to which this Code 
applies, I think this provision refers to 
such situations as, for example, O. XXII 
R. 9 C,P,C, wherein it is laid down: 
“Where a suit abates or is dismissed 
under this order, no fresh suit shall be 
brought on the same cause of action.” 
It is to such situation that S, 12 C. P.C, 
js attracted, It has to be seen that in 
S. 12 the expression ‘rules’ has refer- 
ence to the rules and forms contained 
in the First Schedule or made under 
S. 122 or S, 125 vide the definition of 
rules in S. 2 (18) C. P.C, In the instant 
case, therefore, this section has no re~ 
ference to-a situation where a suit is 
contended to be not maintainable on 
account of some provisions contained in 
independent statutes. The bar, if any, to 
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the maintainability of the suits is due 
not on account of S, 12 C.P.C. but on 
account of the bar contained in the in- 
dependent statuies, Therefore, if the-suit 
in the ‘instant case were to be held to 
be barred, that could only be on account 
of the provisions contained in Ss, 30, 32 
or 33 of the Indian Arbitration Act and 
not on the ground of S, 12 C.P.C, 

9. I, therefore, do not find any merit 
in this review petition and it is accord- 
ingly dismissed, 

Petition dismissed. 





AIR 1978 ALLAHABAD 314 
M, P, MEHROTRA, J. 
Brij Kishore Rai, Appellant v, Lakhan 
Tewari. Respondent. 
Di 


Second Appeal No, 4145 of 1967, 
25-8-1977,* 


(A) Stamp Act (2 of 1899), S. 36 — 
Calling in question admissibility of docu- 
ment — Bar of 8S. 36:-— Nature of, 

Irrespective of the nature of the docux ° 
ment, if the same has been admitted in 
evidence S. 36 will be applicable to such 
a situation. When the plaintiff paid the 
penalty and made good the deficiency. 
when called upon to do so and when the 
document was formally exhibited with 
exhibit mark, it should be held that 
S5. 36 bars a contention about its admis~ 
sibility on the ground of the alleged 
deficiency in stamp, AIR 1961 SC 1655, 
Relied on, (Para 4) 

Anno, AIR Manual (8rd Edn.) Stamp 
Act. S. 36 N. 1, : 

(B) Negotiable Instruments Act (26 of 
1881), S. 4 — Promissory note — Essen- 
tials of — Express undertaking to pay. 
` In order to find out whether an insiru« 
ment is a promissory note or not, its 
terms must be examined, There must be 
an express undertaking to pay the 
amount mentioned in the instrument 
before it can be held to be a promissory 
note, A mere implied undertaking, by, 
the use of the word ‘debi’ or ‘pronote’ 
in the instrument is not sufficient, 

(Para 6} 

Merely because the executant of the 
document says that he has borrowed the 
sum of Rs, 2,000 and has used the ex- 


“(Against judgment and decree of H, N, 
_ Singh, 1st Civil and S. J, Ballia, D/« 
25-8-1966.) 


TU/JU/D639/77/DRG/SNV. 


«< 


„pression ‘hand note’, 


1978 © 


it cannot make the 
document a pronote. ATR 1961 SC 1685, 
Rel. on, - a {Para .7) 

Anno: AIR Manual (3rd Edn.) Neg- 
tiable Instruments Act, S. 4 N, 2, 

(C) Evidence Act (I of 1872), S. & 
Second Proviso — Document silent as to 
interest — Document held to be mere 
acknowledgment — Oral evidence as to 
interest should be allowed. 
`. When the second proviso to S. 92 
speaks of the degrees of the formalities 
of a document, it does not mean that 
every document should be treated to 58 
a formal one in case it is executed on a 
separate paper and has stamps affixed to 
it. -` {Para 9) 

When a document is such that one 
may reasonably believe that the entire 
terms and conditions agreed to between 
the parties were sought to be put into 
the document, then oral evidence should 


not be allowed to creep in because that- 


would be against the intentions of the 
parties who desired the. document ‘to 
contain the entire evidence of the terms 
and conditions agreed to. (Para 9) 


But, -a mere acknowledgment of debt, 


.even though stamped in accordance with 


the law of stamps, cannot be deemed 
to be such a formal document as can be 
said to incorporate all the terms and 
conditions of the borrowing and, hence, 
oral evidence with regard to terms and 
conditions of loan and rate of interest 
should be allowed in respect of such 
document. (Para 9) 
Anno: AIR Manual (8rd Edn.) Evi. Act, 
S. 92 N. 24, 
Cases Referred: Chronological Paras 
AIR 1961 SC- 1655 3 
AIR 1949 All 431 6, 7, 8 


G. €. Dwivedi, V. K. S. Chaudhary, 
for Appellant; S. N. Upadhyaya, Rama 
Shanker Pd., for Respondent, 


JUDGMENT:— This second appeal 
arises out of a suit whereby the plaintiff 
claimed a money. decree against the d2- 
fendant on the ground that the lattar 
had borrowed certain amounts from the 
former. The plaintiff claimed the prin- 
cipal sum of Rs. 2000 with interest at 
the rate of 18% per annum. The defen>a 
was that there was, in reality, no bor- 
rowing and that the document, on which 
the plaintiff placed reliance, (which has 
been described as a Sarkhat)- was ex2- 
cuted by the defendant but with. some 
different purpose and not as evidencing 
the alleged borrowings set up by the 
plaintiff, It was also contended that- the 
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“document in question relied on by the 


plaintiff really amounted ta a pronote 
in law and was inadmissible in evidence . 
on account of deficiency of stamp, 

2. The trial court framed the neces- 
sary issues, tried the suit and decreed 
the same, An appeal filed in the lower 
appellate court failed and now the de~- 
fendant has come up in the instant 
second appeal and in support thereof Sri 
V. K. S. Chaudhary, learned counsel for 
the defendant-appellant, has raised the 
following contentions before me :— 

(1) His client was entitled to the bene- 
fit of U. P, Ordinance No, 13 of 1977. 
Time was granted to the learned coun- 
sel to get the necessary instructions 
from his client on 29th July, 1977, How- 


„ever, no such application has been mov~ 


ed, as was directed to be filed in case 
the defendant-appellant wanted to take 
the aid of the said Ordinance. The learn- 
ed counsel has conceded before me to- 
day that his client is, therefore, not en- 
titled to seek the advantage of the said 
Ordinance. 


(2) It was next contended that the 
document in question was a pronote 
and, as such, a negotiable instrument in 
law. It was ‘also contended that in view 
of its being a pronote, it was not pro- 
perly stamped and, therefore, inadmis- 
sible in evidence under the Stamp Act. 
It was also argued that as it was a nego- 
tiable instrument therefore, under S, 80- 
of the Negotiable Instruments Act, the 
defendant-appellant was not liable to 
pay interest at more than 6% per annum 
in view of the fact that the document ` 
was silent in regard to the interest. 


(3) The third contention was that no 
interest was payable by the defendant- 
appellant when the document did not 
make any mention about any interest 
and it was contended that the plaintiff 
was not entitled to lead oral evidence 
on the question of the alleged contrac- 
tual rate of interest. In this connection, 
counsel referred to S. 92 and its second 
Proviso in the Evidence Act. 


3% Sri S. N. Upadhyaya, learned 
counsel for the plaintiff respondent, con- 
tended that the document was not 4 
negotiable instrument under the Nego- 
tiable Instruments Act, It was either a 
receipt or an acknowledgment of liabi- 
lity. He further submitted that in view 
of S. 36 of the Stamp. Act, it was not 
open to the defendant-appellant to ques- 
tion the- admissibility of the document 
in question on the ground of deficiency 


` ‘Iment, is tendered in evidence. 
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of stamp inasmuch as the said document 
was duly admitted in evidence after the 
plaintiff-respondent had made good the 
deficiency in stamp along with the pay- 
ment of penalty, as required to be dona 
under proviso (a) of S, 35 of the Stamp 
Act. Counsel relied on Javer Chand v. 
Pukhraj Surana (AIR 1961 SC 1655). So 


far as the payment of interest 
is concerned it was contended 


by the counsel for the plaintiff-res- 
pondent that the courts below have re- 
turned a finding of fact about the agreed 
rate of-interest and the said finding 
© cannot be disturbed in the second ap- 
peal, It has also been contended that the 
oral evidence was rightly admitted on 
the question of the interest. In my. 
opinion, no interference is called for in 


the second appeal. In AIR 1961 SC 1655: 


(supra), after reproducing S, 36, it was 
laid down as follows (at pp, 1656-57):— 


“That section is categorical in its terms 
that when a document has once been 
. admitted in evidence, such admission 
cannot be called in question at any 
stage of the suit or proceeding on the 
ground that the instrument had not been 
duly stamped. The only exception re- 
cognised by the section is the class of 
cases contemplated by S. 61, which -is 
not material to the present controversy. 
S. 36 does not admit of other exceptions. 
Where a question as to the admissibility 
of a document is raised on the ground 
that it has not been stamped, or has 
not.been properly stamped, it has to be 
decided then and there when the docu- 
, Once the 

~| Court, rightly or wrongly, decides to 
admit the document in evidence, so far 
as the parties are concerned, the matter 
is closed. Section 35 is in the nature of 
a penal provision and has far-reaching 
effects, Parties to -a litigation, where 
such a controversy is raised. have to be 
circumspect and the party challenging the 
admissibility of the document has to be 
alert to see that the document is not 
admitted in evidence by the Court, The 
Court has to judicially determine the 
matter as soon as the document is ten< 
dered in evidence and before it is mark~ 
ed as an exhibit in the case, The record 
in this case discloses the fact that the 
hundis were marked Exs, P-1 and P-2 
and ‘bore the endorsement ‘admitted in 
evidence’ under the signature of the 
court, It is not, therefore, one of those 
cases where a document has been inad- 
vertently admitted, without the Court 
applying its mind to the question of its 
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admissibility, Once a document-.has been, 
marked as an exhibit in the case and 
the trial has proceeded all along on tha 
footing that the document was an exhi~ 
bit in the case and has been used by the 
parties in examination and cross-exami~ 
nation of their witnesses, S. 36 of the 
Stamp Act comes into operation, Once 
a document has been admitted in evi- 
dence, as aforesaid it is not open either 
to the trial court itself or to a court of 
appeal or revision to go behind that 
order, Such an order is not one of those 
judicial orders which are liable to be 
reviewed or revised ‘sy the same Court 
or a Court of superior jurisdiction.” 

4. The said case related to a Hundi 
which is a negotiable. instrument, There- 
fore, it seems that irrespective of the 
nature of the document, if the same has 
been admitted in evidence, S. 36 will be 
applicable to such a situation, In this 
view of the matter, therefore, when the 


‘plaintiff paid the penalty and made good 


the deficiency when called upon to do so 
and when the document was formally 


` exhibited with exhibit mark No. 1, it 


should be held that S, 36 of the Stamp 
Act bars a contention which is now 
sought to be raised in appeal on the 
ground of the alleged deficiency in 
stamp, 

5 I also do not agree with the iearn« 
ed counsel that the document in ques- 
tion is a pronote, In S, 4 of the Nego~ 
tiable Instruments Act, a pronote is de~ 
fined as follows:— 


“4, ‘Promissory not= A ‘promissory 
note’ is an instrument in writing (not 
being a bank note or a currency note) 
containing an unconditional undertaking, 
signed by the maker, to pay a . certain 
sum of money only to, or to the order 
of, a certain person, or to the bearer of 
the instrument.” 


6 In Bachan Singh v. Ram Awadh 
(ATR 1949 All 431) a Division Bench laid 
down as follows:— : 

“In order to find out whether an in- 
strument is a promissory note or not, 
its terms must be examined, 


There must be an express undertak- 
ing to pay the amount mentioned in the 
instrument before it can be held to be 
a promissory note, A mere implied un- 
dertaking, by the use of the word ‘debt’ 
or ‘pronote’ in the instrument is no 
sufficient.” . 

7. I think this Division Bench is a 
clear answer to the contention which 
has been raised by the learned. counsel 
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for tha defendant-appellant who has 
placed a great deal of reliance on the 
fact that in the body of the documert, 
the expression ‘hand note’ has been used, 
Counsel’s contention in- short- is that 
coupled with the fact that -the execa- 
tant of the document says that he has 
‘borrowed the sum of Rs, 2000 and has 
used the expression ‘hand note’, make 
the document a  pronote, The instri- 
ments which were considered in AIR 
1940 All 431 (supra) were in these 
words:— 


“(1) I had borrowed a sum of Rs, 42 
ee... bearing interest at the rate of annas 
four per cent from B...... on 29th March, 
11939. and have, therefore, executed tkis 
pronote.” 


"(2) I of my own free will and accord 
approach M....,. and borrowed from him 
the sum of Rs, 100...... bearing interest 
at the rate of annas eight per cent per 
mensem for the purpose of purchasing 
bullocks. 1 have, therefore, executed 
these few presents by way of a proms< 
sory note,” 


8 The Division Bench held that tae 
documents were merely acknowleds- 
ments of the debts coupled with an 
agreement to pay interest but they were 
not promissory notes, In my view, tae 
document before me stands on a lower 
pedestal than those which were consi- 
dered by the Division Bench in AR 
1949 All 431 (supra). 


% So far as the third contention ts 
concerned, Sri Chaudhary has contend- 
ed that the document in the instant case 
was a completely formal one and, thers- 
fore, under the second proviso to S. 32 
of the Evidence Act, the  plaintiffi-res« 
pondent was not entitled to lead oral 
evidence in respect of the rate of int=- 
rest. I do not agree, In my opinion, tie 
- plaintiff-respondent was entitled to lead 
evidence under the said proviso inas- 
much as the document was completely 
silent about the question of interest, I 
do not think that when the second pro- 
viso to S, 92 speaks of the degrees f 
the formalities of a document, it means 
that every document should be treated 
|to be a formal one in case it is execut- 
ed on a separate paper and has stam2s 
affixed to it, In my opinion, in the facts 
of the instant case, the document can- 
not be treated to be of such formality 
that oral evidence regarding interest 
should be held to be shut out, Whən 
should a document be held to be pf 
such a degree of formality: that. oral eri- 
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dence should be held to be inadmissible, 
will vary from the facts and circum- 
stances of the case, When a document is 
such that one may reasonably believe 
that the ‘entire terms and conditions 
agreed to between the parties were 
sought to be put into the document, 
then oral evidence should not be allow- 
ed to creep in because that would be 
against the intentions of the parties who 
desired the document to contain the 
entire evidence of the terms and condi- 
tions agreed to, Oral evidence in _ such 
a case will tantamount to a non-compli- 
ance with Ss, 91 and 92 of the Evidence 
Act, But where the document is not exe- 
cuted in such a manner and with such - 
a desire that all the terms and condi- 
tions agreed to between the parties 
should be incorporated in the same, 
then, it would not be in consonance with 
the intentions of the parties that oral 
evidence in respect of such terms and 
conditions, as do not find place in the 
document, should not be allowed to be 
led, An absolutely formal document 
may be held to be one which is made 
to incorporate all the terms and condi- 
tions agreed to between the parties and 
a less formal document, on the other 
hand, will be such as may incorporate 
certain terms and conditions leaving out 
other terms and conditions to be proved 
by oral evidence. In. my opinion; gene- 
rally speaking, mere acknowledgment 
of debt, even though stamped in ac- 
cordance with the law of stamps, - can- 
not be deemed to be such a formal 


document as can be said to incorporate]. : 


all the terms and conditions of.the bor- 
rowing, It is basically an acknowledg- 
ment of liability not mentioning the 
terms and conditions on which the bor- 
rowing was contracted, In that sense, 
an acknowledgment of debt differs from 
a formal pronote which undoubtedly in- 
corporates the terms and conditions of 
the loan, Whether a promissory note 
must always be held to contain all the 
terms: and conditions agreed to between 
the parties may be a question of debts 
and J am not entering into that question 
but it seems to me that so far as a mere 
acknowledgment of debt is concerned, 
it cannot be held to be such a formal 
document that the parties should be de- 
barred from leading oral evidence in 
respect of the terms and conditions of 
the loan including a-term about the 
rate of interest payable on the loan, If 
this were not so, then whenever an ac- 
knowledgment of liability -or debt is 
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relied upon the lender shall be always 
out of court when he makes an attempt 
to prove by oral evidence the terms, of 
loan, I do not think the second proviso 
has to be interpreted in such ‘a manner 
as to shut out oral evidence in such a 
case, 

10. I, therefore, dismiss this appeal 
with costs, 


Appeal dismissed, 
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Smt, Ram Peary and others, Appel» 
lants v. Gauri and others, Respondents, 


Second Appeal No. 310 of 1969, DA 
20-4-19'7'7,* 


T. P. Act (4 of 1882), S. 52 — Suit for 
specific performance of contract — S. 52 
if subject to S. 19 (b) of the Specific 
Relief Act. 


It may be that the subsequent trans< 
feree is entirely ignorant of any right 
on the part of the contractor, and also 
of the pendency of the suit filed against 
the vendor by such contractor, yet as 
the transfer is made to him by the ven- 
dor after the institution of the suit of 
the contractor and,. while it is pending, 
the subsequent purchaser cannot set up 
against the contractor any right from 


`- which his vendor is excluded by the 


. decree, The effect of the doctrine of lis 
pendens is not to annul the conveyance 
but only to render it subservient to the 
rights of the parties in the litigation, 
The conveyance in favour of the sub- 
sequent purchaser thus yields to the 
adjudication of the rights obtained by 
the contractor, in the consequence of a 
decree obtained against the vendor in a 
suit for specific performance of the 
contract. The subsequent transferee, 
even though he has. obtained the trans- 
fer without notice of the original con- 
tract, cannot set up against the plaintiff- 
contractor any right; for it would de- 
feat the rule of lis pendens which is 
founded upon public policy. Therefore, 
S. 52 is not subject to S. 18 (b) of the 


“(Against judgment and decree passed 
by A. L. Srivastava Civil J. Unnao, D/- 
23-7-1969). 
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Specific Relief Act, AIR 1967 SC 1440 
and 1948 I, A, 165 Relied on, |.” 
' (Para, 8) 
Anno. :— (i) AIR Comm, T. P, Act 
(4th Edn) S. 52 Note 24; (ii) AIR 
Manual (8rd Edn.) Specific Relief Act 
S, 19 Note 3. 
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PREM PRAKASH, J. (for himself and 
on behalf of Hari Swarup J.) (Decision 
of Division Bench, D/- 28-3-1977):— 
Doubting the correctness of the decision 
of this Court in Ganga Charan v, Bans 
Bahadur Singh (AIR 1975 All 25) a 
learned Single Judge of this Court has 
made this referring order which posits 
the following: Whether Section 52 of 
the Transfer of Property Act is subject 
p 19 (b) of the New Specific Relief 

ct, 


Chronological ‘Paras 


i 


Ol d G oa EE 


2. Section 19 (b) of the Act says that 
Specific performance of a contract may 
be enforced against (a) either party 
thereto; (b) any other person claiming 
under him by a title arising subsequently 
to the contract, except a transferee for 
value who has paid his.money in good 
faith and without notice of the original 
contract. 


3. The Counsel appearing on behalf 
of the subsequent purchaser has con- 
tended that until the suit of earlier 
‘contractor’ is decreed, the contract to 
sell and purchase between him and the 
vendor is nothing but an agreement 
which does not create any interest in 
immoveable property. The title to tha 
property has validly passed from the 
vendor and resides in the subsequent 
transferee; the sale to the latter is not 
void but only voidable at the option of 
the “earlier contractor.” It would, there- 
fore, be illogical to direct the vendor in 
a suit brought for specific performancea 
of contract by the prior contractor, to 
convey to him, by a decree which ‘is 
ultimately passed in the suit of the 
prior contractor, the estete which by, 
then has come to belong to the subse- 
quent transferee and is not his, 

Reference was made to Durga Prasad 
v. Deep Chand (AIR 1954 SC 75) whera 
their Lordships laying down the form 
of the decree which has to be adopted 
in such a suit observed (at page 81); 


\ 


Pie 
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“In our- ‘opinion, the proper form of 
decree is to direct specific performance 
of thé coritract between the vendor ani 
the plaintiff and direct the subsequert 
transferee to join in the conveyance 9 
as to pass on the title which resides ia 
him to the plaintiff, He does not joia 
in any special covenants made betweea 
the plaintiff and his vendor; all he does 
is to pass on his title. to the plaintiff.” 
On the other side, it has been maintained 
that there is no foundation for either 
proposition; for they seem to be in direct 
opposition to the established rule as the 
effect of the lis pendens and that brings 
us to S, 52 of the T. P. Act which 
embodies the doctrine known as tke 
doctirne of lis pendens. 

4. The principle on which the doe= 
trine rests was spoken by Cranworth 
L. C, in the leading case of Bellamy 7 
Sabine ((1857) 44 ER 842 at p. 843) as 
follows : 


“It is scarcely correct to speak of Ms 
pendens as affecting a purchaser through 
the doctrine of notice, though undoub- 
tedly the language of the Courts often 
so describes its operation. It affects him 
not because it amounts to notice, bat 
because the lew does not allow litigant 
parties to give to others, pending tke 
litigation, rights to the property in dis- 
pute, so as to prejudice the opposiie 
party, 

Where a litigation is pending between 
a plaintiff and a defendant as to the 
right to a particular estate, the necs~ 
sities of mankind required that tie 
decision of the Court in the suit shall 
be binding, not only on the litigant par- 
ties, but also on those who derive tifle 


- under them by alienations made peni- 


ing the suit, whether such alienees had 
or had a notice of the pending pro~ 
ceedings. this were not so, there 
could be Bs certainty that the litigation 
would ever come to an end.” 


5. The Privy Council had adopted the 
same principle in Faiyaz Husain Khan 
v. Munshi Prag Narain ((1907) 34 Ind 
App 102) where they lay stress on +16 
necessity for final adjudication and od- 
servation that otherwise there would € 
no end to litigation and justice would 
be defeated, 

6. Story in his work on Equity IIIrd 
Edition para 406 expounded the doctrine 
of lis pendens in the terms as follows :— 

“Ordinarily, it is true that the juče- 
ment of a court ‘binds only the parties 
and their privies in representations or 
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estate, But he who purchases during the 
pendency of an action, is held bound 
by the judgment that may be made 
against the person from whom he deri- 
ves title, The litigating parties are 
exempted from taking any notice of the 
title so acquired; and such purchaser 
need not be made a party to the action. 
Where there is a real and fair purchase 
without any notice, the rule may 
operate very hardly, But it is a rule 
founded upon a great public policy; for 
otherwise, alienations made during an 
action might defeat its whole purpose, 
and there would be no end to litigation. 
And hence arises the maxim pendente 
lite, nihil innovetur; the effect of which 
is not to annul the conveyance, but 
-only render it subservient to the 
rights of the parties in the litigation, 
As to the rights of these parties, the 


- conveyance is treated as if it never had 


any existence; and- it does not vary 
them.” (emphasis supplied by us), 


T. In the light of these principles 
we have got to consider whether in the 
event of a conflict arising between 
the doctrine of lis pendens enshrined in 
S, 52 of the Transfer of Property Act 
and the rule availing a subsequent 
transferee without notice, contained in 
S. 19 (b) of the Specific Relief Act 
either the one or the other should pre- 
vail, Ordinarily, it is true that. the title 
acquired by the subsequent purchaser 
is good, the sale to him being not void. 
But he who pruchases during the pen- . 
dency of the suit is bound by the decree, 
that may be ‘made against the person 
from whom he derives title, The litigat- 
ing parties are exempted from the neces- 
sity of taking any notice of a title so 
acquired (see Samarendra Nath Sinha 
v. Krishna Kumar Nag (AIR 1967 SC 
1440)), As to the vendor and the prior 
contractor it is as if no such title 
existed. Section 52, places a complete 
embargo on the transfer of any right to 
immoveable: property pending suit, which 
is directly and specifically in question 
in such a litigation; it enacts that during 
“the pendency of the suit in which any 
right to immoveable property is ‘direct 
ly and specifically in question, the pro- 
perty cannot be transferred or other~ 
wise alienated by any party to the suit 
So as to affect the rights of any other 
party thereto under any decree,” 


‘Thus, in the present. case it may be 
that. the subsequent transferee was. en~ 
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tirely ignorant of any right on the part 
of the contractor, and also of the pen= 
dency of the suit filed. against the ven< 
dor by such contractor, yet as the trans 
fer was made to him by the vendor 
after the institution of the suit of the 
contractor and, while it was pending, 
the subsequent purchaser cannot set up 
against -the contractor any right from 
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lis pendens such conveyance is. treated 
as if it had never any existence, the 
subsequent transferee, even though he 
had obtained the transfer without notice 
of the original contract, cannot set up 
against plaintiff-contractor. any right; 
for it would defeat the’ rule of. lis 
pendens which is founded upon public 
policy, And considered in that manner, 


which his vendor is excluded by the -S, 52 of the T. P, Act is not subject to 


decree, The title of the subsequent pur- 
_ {chaser is good against him on the ground 
‘jof breach of covenant, but against the 
plaintiff contractor who seeks specific 
performance of the contract against the 
_|vendor, the subsequent transferee can 
be in no way better position than the 
vendor himself. It is well settled thatin 
a suit for specific performance of con~ 
tract in respect of immoveable property. 
aright to immoveable property is 
directly and specifically in question, 
(see Gauri Dutt Mahraj v, Sheikh Sukur 
. Mohammad (75 Ind App 165): (AIR 
1948 PC 147)), aa 


As Story has put it in the pas« 
sage above quoted, the effect of the 
doctrine of lis pendens is not to annul 
the conveyance but only to render it 
subservient to the rights of the parties 
in the litigation, The conveyance in 
favour of the subsequent purchaser is 
treated as if “it never had any ` exist~ 
ence”, The conveyance in favour of the 
subsequent purchaser thus yields to the 
adjudication of the rights obtained by 
the contractor, in the consequence of a 
_ {decree obtained against the vendor in a 

suit for specific performance of the con~ 
‘tract, In Durga Prasad v, Deep Chand 
(AIR -1954 SC 75) (supra) their Lord- 
ships were dealing with‘the form of the 
decree in a suit directing specific per~ 
formance of contract between the ven~ 
dor and the plaintiff and in that con- 
nection, with a view to convey to the 
` plaintiff, without cancelling the subse- 
quent sale, they without enforcing the 
contract against the subsequent pur~ 
chaser, dirécted him to join in the con- 
veyance so as to pass on the title which 
resided in him to the plaintiff, It was 
not a case falling within the mischief 
of S, 52 of the T. P, Act, 

Im our opinion, therefore, when the 
doctrine of lis pendens renders a trans~ 
fer made during the pendency of the 
suit subservient to the rights of the 
plaintiff seeking specific performance of 
a prior contract entered into by the 
vendor in his favour and when on ac~ 
count of the operation of the doctrine of 


S, 19 (b) of the Specific Relief Act. 

8 We may yet arrive to a similar 
conclusion in a different manner. “A 
judgment inter partes raises an estop~ 
pel only against the parties to the pro- 
ceeding in which it is given, and their 
privies, for example, those claiming or 
deriving title under them.” (Halsbury’s 
Laws of England, Third Edition, Volume 
45, para 372), The transferee pendente 
lite would be treated as a representa~ 
tive in interest of the parties to the 
suit and the judgment which has been 
pronounced, in the absence of fraud and 
collusion, would have the effect of 
finally determining the. rights of the 
parties and the cause of action which 


-would sustain the suit in which the doc- 


trine of lis pendens applied would be 
merged in the judgment duly pronoun- 
ced in what may be described as the 
previously decided suit. The decision be- 
ing res judicata would bind not only the 
parties thereto but also the transferees 
pendente lite from them, 


In a case to which besides the vendor 
the. subsequent transferee is also im= 
pleaded in the array of the defendants, 
the judgment is final and binding not 


only on the parties to the original con~. 


tract but also the transferee pendente 
lite from vendor. The conveyance in 
favour of the subsequent purchaser is 
treated as if it never had any existence, 
There would then be no.lis or action 
which would survive, enabling the sub= 
sequent purchaser to take the. defence 
of bona fide transfer for value without 
notice of the original contract. Accord- 
ingly, we take the view that lis pendens 
affects the’ transferee pendente lite and 
S. 52 of the T, P. Act is not subject to 
S. 19 (b) of the new Specific Relief Act. 
The conveyance in favour of the subse- 
quent purchaser pending the suit 
brought by the plaintiff contractor for 
Specific performance of the contract be- 
tween him and the -vendor is taken “as 
if it had never any existence,” 

9. Let the papers be laid before the 


learned Single Judge with the answer 


given in the above,- ; 


~ 


A 
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K. S. VERMA, J. (Decision of single 
bench, Dj- 20-4-1977) :— 10. During tae 
course; of the arguments in the abowe 
noted appeal it was submitted that the 
sale. in favour of the respondents 2 and 3 
was hit by the doctrine of lis pendens. 
In this respect issue No, 6 was framd 
which is as follows :— 

‘Whether the sale deed in favour of 

the defendants 2 and 3 was executed dy 
the defendant No, 1 during: the pen- 
dency of the suit? If so, its" effect” ən 
plaintiffs rights 2” 
The trial court by its judgment and 
decree dated 29th October 1968 has rex 
corded a categorical finding in these 
terms: 

“that the plaint by the plaintiff was 
filed in the Court before the sale deed 
in favour of defendants 2 and 3 was 
executed, The suit was pending in the 
court at the time of the execution of the 
sale deed.” 


It has come in evidence that the sale 
deed was executed on 27th June, 1946, 
The suit was filed on 27th July, 1966 
and was registered the same day, The 
trial court has recorded a finding that 
the suit of the plaintiff was filed much 
earlier before the execution of the sale 
deed, Against the decree passed òy, 
the trial court the plaintiff filed an ap- 


peal before the District Judge which. 


came up for hearing before the Civil 
Judge, Unnao, The lower appellate court 
dismissed the appeal, Against the decree 
passed by the lower appellate court the 
second appeal was filed in this Court 


11. One of the. questions arising in 
the second appeal was referred to a 
Division Bench, The question was whe- 
ther S. 52 of the T, P, Act was subject 
to S, 19 (b) of the New Specific Relief 
Act, The point was answered by the 
Division Bench as follows:—~ 


“We take the view that lis pendens 
affects the transferee pendente lite and 
S, 52 of the T, P, Act is not subject to 
S. 19 {b) of the new Specific Relief A-t, 
The conveyance in favour of the sub- 
sequent purchaser pending the smit 
brought by the plaintiff contractor for 
specific performance of the contract be< 
tween him and the vendor is taken as 
if it had never any existence.” 


12. After the question had been 
answered by the Division Bench the 
papers- again came up before this court 
for the decision of the appeal, On behalf 
of the respondents Sri M, K, Seth con- 
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tended that the lower appellate court 
has not recorded a clear finding on issue 
No, 6, He submitted that the finding as 
to when the sale deed was executed and 
when the suit was filed has assumed 
importance in view of the answer given 
by the Division Bench. From- a perusal 
of the judgment of the lower appellate 
court I find that the lower appellate 
court has not recorded a clear finding 
on issue No, 6 as has been done by the 
trial court. 

13. I accordingly direct that the Civil 
Judge, Unnao, shall record a clear 
finding on issue No. 6, The finding shall 
be recorded on the basis-of the evidence 
already on the record and ` in ‘the light 
of the pleadings of the-parties, The find- 
ing shall be returned to this court with- 
in three months from the date of: . the 
receipt of the record by the Civil Judge, 
Unnao, The parties may file such ob- 
fections as they may desire against the 
findings recorded by the lower appellate 
court within two weeks of the receipt 
of notice. The record of this case shall 
be transmitted to the Civil Judge, 
Unnao forthwith to enable him to com- 
ply with the orders of this Court, 

Order accordingly. 


rn’ 
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Balraj Suri and others, Petitioners ` v, 
State of Uttar Pradesh and others, Res- 
pondents, 

Civil Mise, Writ No, 818 of 1977, D/- 
2-12-1977, 

U. P, Minor Minerals (Concession) 
Rules (1963), Rr. 22, 14 and I Schedule 
Form MM 3, Cl. (2) of Part (2) — Revi- 
sion of dead rent: with retrospective effect 
= Government has power to vary the 
rate of dead rent payable by licencee — 
Form MM 3 is part of the statute — 
Rule 22 cannot control Government's 
power to vary rates in terms of Cl. (2) 
of Form MM 3, 

Form MM 3 is the part of the rules and 
hence Cls, (1) and (2) thereof are statu- 
tory in character, Rules 22 and 14 must 
be read with form MM 3 and clauses con- 
fained therein harmoniously, Thus read 
the position that emerges is that at the 
stage of execution of the lease the 
licensing authority may specify therein 
as dead rent an amount in between the 
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two limits mentioned in the second 
schedule, It is that amount thus speci- 
fied that shall be payable by the lessee 
till such time as it is not varied by the 
Government in exercise of the powers 
reserved to it under Cl, (2)-of Part II of 
form MM3. Thus the State Govern- 
ment clearly has power to revise rate of 
dead rent, (Para 3) 
Further, the licencees having obtained 
licences in form MM3 subject to the 
conditions of clauses contained therein 
cannot be heard to say that Government 
canrot revise the rate of dead rent in~ 
asmuch as the said power is expressly 
reserved in Cl, (2) of Part (2) of Form 
MM3 in favour of the Government, 
(Para 4) 
R. N. Bhalla and S, N. Kakkar, for 
Petitioners, Standing Counsel, for Res- 
pondents, 


YASHODA NANDAN, J.:— The peti- 
tioners obtained lease deeds from the 
State of U. P. under the provisions of 
the U. P. Minor Minerals (Concession) 
Rules, 1963, (hereinafter called the 
Rules) for varying terms for extracting 
certain minor minerals, By means ofa 
notification dated 14th September, 1976 
published in U. P. Gazette Extraordinary 
dated 15th September, 1976 certain am- 


endments were introduced in the Rules, - 


The Second Schedule as it then existed 
was amended and the dead rent payable 
was increased by ten times. Since 
befcre the amendment of the Rules the 
royalty payable by the petitioner was 
higher than the dead rent at the prevail- 
ing rates they paid no dead rent relying 
on the proviso to R. 22, After the 
amendment the petitioners became liable 
to pay dead rent because the royalty 
that they had been paying was of a 
lesser amount. Aggrieved by this action 
of the State Government, the petitioners 
filed this writ petition challenging the 
legality of the notification dated 14th 
September, 1976, ` 


2, Learned counsel for the petitioners 
has contended that the amendment to 
the Rules brougbt about by the notifica- 
tion .dated 14th September, 1976 could 
not be given retrospective effect since it 
was a piece of subordinate legislation so 
as to make enhanced dead rent payable 
in respect of lease-deeds executed prior 
to 14th September, 1976, It was also 
contended that R, 22 which provided for 
payment of dead rent within the limits 
specified in the Second Schedule must be 
read as controlling Cl. (2) of Part 2 of 
Form MM3 contained in the Third Sche- 
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dule of the Rules, 
these contentions are misconceived, 

3. Rule 22 runs ag follows :— : 

"22 Dead rent — The holder of mining 
lease shall during the term of the lease 
pay, for every year, other than the first 
year of the lease, such amount as dead 
rent as may within the limits specified 
in the Second Schedule to these rules be 
specified in the lease by the State Gov- 
ernment and if the lease permits the 
working of more than one mineral În the 
same area, the said dead rent will be 
paid separately for each such mineral: 

Provided that the lessee shall be liable 
to pay the dead rent or royalty in res+ 
pect of each mineral whichever be higher 
in amount but rot both.” 

It deals with the stage at which the 
lease deed is initially executed in our 
opinion, The rule provides that in 
between the two limits in the Second 
Schelule the licensing authority may 
choose a figure in accordance with the 
conditions prevailing at the time and 
specify it in the lease deed. Rule 14 (1) 
of the Rules provides that: 

“Where an order hag been made for 
the grant of a mining lease, a lease deed 
in Form MM3 or in a form as near 
thereto as the circumstances of each case 
may require, shall be executed within 
three months of the communication of 
the said order or within such further 
period as the State Government may 
allow in this behalf... ... soa 


Clauses (1) and (2) of Part H of 
Form MM3 run ag follows :— 

“Rents and Royalties reserved by this 
lease to pay deed rent or royalty which- 
ever is greater (1) The lessee shall pay, 
for every year, except the first year of 
the lease yearly dead rent as specified in 
Cl, (2) of this part in respect of each 
mineral : 

Provided that the lessee shall be Hable 
to pay the dead rent or royalty in res- 
pect of each mineral, whichever is higher 
in amount, but not both, 

Rate and mode of payment of dead 
rent (2) Subject to the provision of 
Cl. (1) of this part during the subsistence 
of the lease, the lessees shall pay 
to the State Government annual dead 
rent at the following rate/rates, or at 
such revised rate/rates which may be 
communicated in writing to the lessee/ 
Iessees by the State Government, per 
mineral per acre of the lands demised 
and described in Part I of this Schedule 
sss ces cee ave’ (emphasis supplied), 


In our opinion both 


fi 
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Form MM3 is part of the Rules and 
hence’ Cis. (1) and (2) of Part II thereof 
are statutory in character. Rule 22 and 
Rule 14 read with Form MM3 includiag 
Cis, (1) and (2) of. Part II thereof must 
be read as harmonising with each other, 
Thus construed the position that emerges 
is that at the stage of execution of the 
lease, the licencing authority may specify 
therein as dead rent an amount in 
between the two limits mentioned in the 
Second Schelule, It is the amount thus 
specified that shall be payable by the 
lessee till such time as it is not varied by 
the State Government in exercise of 
powers reserved to it under Cl, (2) of 
Part II of Form MM3. As a result of 
Cl, (2) quoted above, the State Govern- 
ment clearly has the right to revise tae 
rate of dead rent, 


4. It may further be noticed that tre 
petitioners were all licencees who had 
obtained licences under Form MM-3 sub- 
ject to the conditions of Cl, (2), Part IT 
of the same, Since they were parties to 
he agreement and had agreed to the re- 
servation of power to the State Govern- 
ment to vary the dead rent, they cannot 
be heard to complain if the State Gov- 
ernment has chosen to exercise that 
right. 

5. For the reasons given above, there 
is no merit in this petition, It is accori- 
ingly dismissed, Petitioners shall pay 
costs of this petition to the respondenss, 

Petition dismissed, 
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file. suit under S. 202 of U. P. Act 1 of 
1951 — Whether Bhumidar or Sirdar can 
be landholder — Whether reinstated 
trespassers become hereditary tenant — 
U. P. Tenancy Act (17 of 1939), S. 180 (2) 
— Construction — Stare Decisis — Ap- 
plicability-— Order 21, R. 36 of C. P. C. 
— Applicability — Earlier suit dismis- 
sed on preliminary ground as premature, 
if operates as res judicata in subsequent 
suit — ((i) U. P. Zamindari Abolition 
and Land Reforms Act (1 of 1951), S. 202 
— (ii) U. P. Tenancy Act (17 of 1939), 
Ss. 180, 3 (11) — (iii) Civil P. C. (1908), 
S. 11; O. 21, R. 36 — (iv). Precedents.) 


A and others trespassed on the land in 
dispute on 12-12-1939. The Zamindar’s 
suit for ejectment under S. 180, U. P. 
Tenancy Act as filed on 7-2-1942 was 
decreed on 28-3-1943. In execution the — 
Zamindar succeeded in dispossessing A 
and others on 21-5-1943. The Zaminder 
thereafter let out the land to B. After 
coming into force of the U. P. Tenancy 
(Amendment) Act, 1947, A and others 
filed application for reinstatement under 
S. 27 (1) (c) thereof. The application was 
rejected by the trial Court. In appeal 
the Collector allowed the application on 
28-3-1951 and declared B as sub-tenant 
for three years under S. 27 (3) of the 
Amendment Act. The Board of Revenue 
initially allowed B's revision but subse- 
quently on remand from High Court, re- 
jected B’s revision on 25-5-1961 and found 
Collector’s order of reinstatement to be 
just and proper. Meanwhile a suit for 
ejectment under S. 202 of the U. P. Z. A. 
and L. R. Act as filed by A and others 
was already dismissed -on 3-5-1955 as 
premature. After their reinstatement, 
A and others again filed:a suit under S. 202 
which was eventually decreed on 1-l- 
1968. The decree was affirmed by Addl. 
Commissioner, On writ petitions there- 
from: 

Per Majority (K. C. Agarwal, J. contra 
on the point that A and others acquired 
rights of hereditary tenants): 


Held (1) that A and others, the re- 
instated trespassers were “land-holders” 
vis-a-vis B and were as such entitled to 
institute a suit for ejectment under Sec- 
tion 202 of U P.. Act No. 1 of 1951. 

- . (Paras 3,15) 

The proviso to S. 27 (3) of the U. P. 
Tenancy (Amendment) Act, 1947, postu- 
lates two important consequences. In 
the first place, it says that any person 
inducted by the original land-holder on 
1-9-1946 shall be declared to be the 
sub-tenant of the -person reinstated 
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under Section 27 (3) of the amending 
Act. Secondly, it enjoins that the rent 
would be payable by the sub-tenant (the 
person let in by the Zamindar) to the 
person reinstated. Therefore the te- 
instated person is a “Jand-holder’ qua 
the person inducted be the “land-holder;” 
(Paras 3,15) 
(2) that there was absolutely no justifi- 
cation for importing any such other re- 
quirement namely, that only a Bhumi- 
dar or Sirdar could be deemed to ke a 
“Tand-holder;” (Paras 4, 9, 16) 
The sole test of being a “land-holder”, 
according ta the definition of the term in 
S. 3 (11) of the U, P, Tenancy Act, is 
the eligibility to receive rent and since 
the proviso to S. 27 (3) of the amending 
Act shows unmistakably that the re- 
instated persons are entitled to the pay- 
ment of rent by the sub-tenant inducted, 
they must be held to ‘be “and-holder” 
and there is no justification for reading 
into the definition of “land-holder” any- 
thing whch is not provided therein; 
(Paras 4, 16) 
_ (3) that the suits under S. 130 had been 
brought within two years of limitation 
(as computed in this case from 1-7-1940) 
and hence the question of the trespassers 
(A and others) becoming hereditary 
tenants was cut at the very root. Cn a 
correct interpretation of S. 180 (2), there- 
fore, the contention that A and others 
became hereditary tenants must be ruled 
out. (Paras 5, 9, 16, 18, 21, 26, 27, 32) 


There is nothing in S. 27 (5) of the 
amending Act which militates against 
S. 180 (2). The result of reducing the 
period of limitation to two years by S. 32. 
‘of the Amending Act is merely this that 
if a trespasser had completed two years 
at the time when the suit for ejectment 
under S. 180 was brought against him 
he would be entitled to retain ‘possession, 
Here again the crucial date is the date 
of the filing of the suit and sae the date 
of actual ejectment, (Para 5} 


In case the suit had been filed within 
this period the inescapable result would 
be that a trespasser would remain Hable 
fo ejectment. as a trespasser and canno? 
în any manner improve his status or 
convert it from that of trespasser to that 
of a tenant. Improvement in status, or, 
ah, avoidance of the status of a trespas- 
ser can be possible only in one situa- 
tion, namely, that the sui under S. 180 
of the U. P. Tenancy Act had not been 
filed within the period of limitation. It 
would not be wrong to assert that S. 27 
(5) of the amending Act logically and 
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substantially reinforces the primary pro- 
visions of S, 180 (2) of the U, P. Tenancy 
Act. The main principle in Shree Ram 
Pathak’s case (1956 All LJ 343) (DB) 
was reiterated and affirmed in the Full 
Bench case of Kedar Nath v, Jamuna 1964 
All LJ 442. The core of the decision 
in Shree Ram Pathak’s case remains in-' 
tact and still governs the Iegal rights of 
a frespasser reinstated under the amend- 
fng Act, 1972 All LJ-925 (FB) and 1973 
All LJ 913 (FB), Dist. Case law dis- 
(Paras 6, 7, 58, 61) 

Merely because the amending Act 
provided a machinery for reinstate- 
ment of the ejected trespasser it cannot 
be said that it had evolved an alchemy 
for converting a trespasser Into a here- 
ditary tenant. A decree obtained under 
S, 180 of the U. P. Tenancy Act fs not. 
completely effaced by the reinstate- 
ment of the trespasser under S. 27 of 
the amending Act, It is only rendered 
ineffective and can therefore be taken 
into account in any subsequent pro- 
ceedings where the rights and liabilities 
of the trespasser have to be examined. 
Thus the status of a trespasser cannot 
be converted into that of a hereditary 
tenant on the ground that the actual 
ejectment took place after two years 
from the date of eens: as in the in- 
stant case; (Para 8) 


(4) that the doctrine of “stare decisis” 
eould not be legitimately invoked in 
the present case; . (Paras 9, 49) 


(5) that if an earlier suit was dis- 
missed on a preliminary ground or on 
the ground that if was premature, its 
fudgment did not operate as res judi- 
cata in the subsequent suit. (1917) 15 
All LJ 889 (PC); 1964 All LJ 805 (SC) and 
AIR 1954 Pat 41, Followed. 

(Paras 50, 66) 

mu that the provisions of O. 21, R. 36, 

. FP, C, were not attracted to the facts 
> the instant case, (Paras 51, 65) 
Anno; AIR Comm, C. P. C, S, T 
N. 2-A; O. 21, R. 36, N. 1, 

Cases Referred: Chronological Paras 
AIR 1973 SC 291 ; 67 
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Sripat Narain Singh, for Petitioner; 
S., C. N, Lal and K, B, Garg, for Res- 
pondents, 

M. N. SHUKLA, J. (Majority view) :—~ 
I had fhe advantage of perusing ths 
opinions written by my learned brothers 
and after the exhaustive discussion 
of the subjeci in those two elabo<« 
rate, judgments it has become con- 
veniently feasible for me to record 
my own views in the case with con» 
siderable brevity. In my opinion tha 
writ petitions deserve to be dismissed 
with costs, I would only like to add 
with respec? that though I agree with 
the ultimate conclusions of my learned 
brothers I am unable to agree with tha 
opinion of Agrawal, J, on only one aspect 
of the case, namely, that respondents 
Nos, 4 to 9 had acquired the rights of 
hereditary tenants. I would rather sub< 
scribe to the contrary opinion of 
Mehrotra, J. and Gopi Nath, J. (in his re- 
ferring order), ` i 


‘2. In a nutshell the dispute in this 
casa arose between the petitioner whe 
was a sub-tenant inducted by the Zamin-« 
dar after obtaining a decree for ejects 
ment under S, 180 of the U, P, Tenancy, 
Act and respondents Nos. 4 to 9 whe 
were originally trespassers (defendants 
in the ejectment suit) but Tater persons 
reinstated under S,.27 (1) (c) of the U, F, 
Tenancy (Amendment) Act, 1947 {Aci 
No, X of 1947) hereinafter referred fo as 
the amending Act. After the reinstate- 
ment respondents Nos, 4 fo 9 filed a suid 
for ejectmenf of the petitioner unde? 
S, 202 of the U., P, Zamindari Abolition 
and Land Reforms Act, 1951 (hereinaftez, 
referred as U, P, Act No, & of £951}, The 
suit was eventually decreed on Ist Janu= 
ary, 1968 and the decree was affirmed by 
the ‘Additional Commissioner, There- 
after these two writ petitions were. filed, 

3. The first poin canvassed by, tha 
fearned counsel for the petitioner was 
that the suits under S, 202 of U, P, Aci 
No. & of 1951 by respondents Nos, 4 to 3 
were not maintainable. According to his 
submission such suits could ba broughi 


only by a ‘land<holder’? and only a. 
Bhumidhar or Sirdar could be a ‘land- 
holder” under the scheme of U. P, Act 
No, 2 of 1951, Section 202 of U. P, Act 
No, U so far as is material reads as 
under yo 

"202, Procedure of ejectment of 
asami,~= Without prejudica. to the provik 
sions of S, 388, an asami shall ba Gable 
fo ejectment from his holding on the 
suit of the Gaon Sabha or the land~hol- 
der, as the. case may be, on the ground 
or grounds— 

(a) mentioned in Ss, E67, 191 or 206; 

(b) that he— 
. ® belongs to any of the classes men~ 
tioned in Cls, (a), (b), (c), (e). (g) or © 
of sub-s. (1) of S, 21, or sub-s. (2) of the 
said section, or in Cl, (c) or (d) of S, 133, 
or 

Gi) has acquired the rights of an asami 
under the Uttar Pradesh Land Reforms 
(Supplementary) Act, 1952, 
and that he holds the land from year to 
year or for a period which has expired 
or will expire before the end of the cur- 
rent agricultural years i 


(c) that he belongs fo the class men- 
tioned in clause (d) of sub-s, (1) of S. 21 
and the mortgage has been satisfied or 
the amount owing under the mortgage 
has, whether or not it has become pay- 
able thereunder, been deposited in court.” 
It is manifest that in the context of the 
present case it was only a ‘land-holder’ 
who was competent ta file a suit for 
ejectment under S, 202 of U, P, Act No. 1 
of 1951, To further elucidate the matter 
if is necessary to ascertain the meaning 
of the term ‘Iand-holder’, Section 3 (26) 
of the U, P, Zamindari Abolition and 
Land Reforms Act provides that the ex- 
pression ‘land-holder* not defined under 
that Act shall have the meaning assigned 
to it in the U, P, Tenancy Act, 1939. The 
definition of ‘Iand-holder’ in the U, P. 
Tenancy Act was as follows :— r 

‘landholder’ means the person fto 
whom rent is, or, but for a contract ex~ 
press or implied, would be payable, but 
except in Chap, VII and Chap. XIII does 
not include an assignee of rent or a per- 
son who has Tost the proprietary or 
other interes? by virtue-of which rent 
became payable to him.” 

As the definition indicates, the test of 
the character of a ‘land-holder’ fs pay-= 
ability of rent to him, This test is com- 
pletely fulfilled by the character of a 
reinstated person as described in the 
proviso fo sub-s, (3} of S. 27 of the 
amending Act. It provides that In the | 
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event of reinstatement the rent payable 
by the applicant to the Iand~-holder shall 
be the rent payable by him for such land 
before his ejectment or thea amoun? cals 
culated according fo the circle rates, 
whichever is less, and the rent payable 
to the applicant by the person declared 
as sub-tenant shall be the amount pay= 
able by such person fo the land-holder 
fmmediately before the declaration or 
twelve and a half per cent over and 
above the amount calculated according to 
the circle rates applicable to hereditary, 
tenants, whichever is higher, — 

Thus, the proviso postulates Two ime 
portant consequences, In the first place, 
it says that any person inducted by the 
original land holder on 1-9-1946 shall ba 
declared to be the sub-tenant of the 
person reinstated under S, 27 (3) of the 
amending Act. Secondly, it enjoins that 
the rent would be payable by the sube 
tenant (the person let in by the Zamin= 
dar) to the person reinstated, It, there- 
fore, follows that the reinstated person 
lis a ‘land-holder’ qua the person induct- 
ed by the ‘land-holder’, Thus, there can 
be no doubt that respondents Nos. 4 to 9 

-|[were ‘land-holders’ vis-a-vis the peti- 
tioner and were as such entitled to in= 
stitute a suit for ejectment under S, 202 
of U, P, Act No, 1 of 1951, 


4. Sri Sripat Narain Singh, learned 
counsel for the petitioner, however, 
sought to add one more condition to the 
right of filing a suit under S. 202 of U, F, 
Act No, 1 of 1951. He submitted that 
only a Bhumidhar or Sirdar could be a 
‘land-holder’ and therefore in order fo 
establish the right of respondents Nos, 4 
to 9 to file a sut under S, 202 it was 
also necessary: to demonstrate that they 
were in the circumstances of the case 
‘Sirdars’, I am unable fo find any pro= 
vision either in U. P. Act, Act No, i of 
1951 or in the amending Act of 1947 to 
buttress such proposition, The sole test 
of being a ‘land-holder’, according to tha 
definition of the term already quoted is 


the eligibility to receiva ren and sinca 


the proviso to sub~-s, {3} of S. 27 of tha 
amending Act shows unmistakably that 
the reinstated persons are entitled to the 
payment of rent by the sub-tenant ine 
ducted, they must be held to be ‘land. 
holders’ and there is no fustification for 


reading into the definition of ‘land-hol= 


der’ anything which is not provided 
therein, Therefore, I find absolutely no 
justification for importing any such 
other requiremen? as suggested by tha 
learned counsel - for. the petitioner, 
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namely, that only a Bhumidhar or Sirdar 
can be deemed fo be a ‘land~holder’, 
_ 5. In this view of the matter ft is in , 
fact not necessary at all to go into the 
alternative question as to whether tha 
respondents Nos, 4 to 9 had also become 
Sirdars so as fo satisfy the second, and, 
if I may say so, the artificial require= 
ment postulated by the learned counsel 
for the petitioner. Buf since that limb 
of the argument poses a somewhat im= 
portant question of law which has been 
the subject-matter of several decided 
cases which appear to have been not 
always interpreted rightly and with pre- 
cision, it is worthwhile adverting to this 
aspecf of the case also, There is no 
doubt that łf respondents Nos, 4 to 9 had . 
become hereditary tenants under tha 
U, P, Tenancy Act, they would later be- 
come Adhivasis and thereafter Sirdars 
under U. P, Act No, © of 1951, But in 
my opinion the central fact which mus 
borne in mind in this connection fs 
that S, 180 (2) of the U, P, Tenancy Act 
is the fulcrum which controls the entira 
machinery relating to the acquisition of 
the status of a hereditary tenant, Tha 
contention that respondents Nos, 4 to 9 - 
had become hereditary tenants on tha 
facts of the instant case can be com= 
patible only with an amendment in the 
language of sub-s. (2) of S, 180 otherwise 
there is no justification for fmporting 
into sub-s, (5) of S. 27 of the amending 
Act something which is not enacted by 
the Legislature, In the language of these 
two important provisions as they exist if 
fs impossible to reach such a conclusion 
as the learned counsel for the petitioner 
suggests, Section 180 (2) runs as fol« 
OWS p= 


“If no suff fs brought under this sece 
tion, or if a decree obtained under this 
section, is not executed, the person in 
possession shall become a hereditary 
tenant of such plot, or if such person 3s 
a co-sharer, he shall become a Khud- 
kasht~holder, on the expiry of the period 
of limitation prescribed for such suit or 
for the execution of such decrea, as tha 
case may be.” 

On a bare reading of the plain language 
of the above provision it becomes evi- 
dent that the accrual of the righfs of 
hereditary tenant is thwarted by the 
mere institution of a suit for ejectment 
agains a frespasser within the period of 
limitation and not by his actual dis- 
possession, The fallacy appears to be 
rather common and wide-spread that 
the actual dispossession’ must also take 
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place within the period of limitation 
otherwise hereditary rights shall accrue, 
There is nothing in the phraseology ci 
sub-s, (2) of S. 180 of the U, P. Tenancy 
Act to bear any such construction. It is 
to be noted that notwithstanding the 
amendments effected by U. P. Act No. X 
of 1947, S. 180 of the U. P. Tenancy Act 
has not suffered any change, This cer— 
tral provision has stood firm like a rock 
in the midst of legislative vicissitudes, 
Neither this section has been amended 
nor is there anything in sub-s. (5) of 
S. 27- of the amending Act which may 
destroy the effect of the former or over- 
ride its basic provision. 


The only qualification which has been 
added by S. 32 of the amending Act in 
this context is that “two years” limite- 
tion has been substituted for three years 
rule which initially -applied to a suit 
under S. 180 of the U. P. Tenancy Act. 
Thus, the erstwhile rule that no hered- 
tary rights would accrue if a suit is 
brought within three years of -disposses~ 
sion has only to be modified to this ex- 
tent that such a suit must be brought 
within two years of the trespass. The 
facts of the present case clearly reveal 
that the suits under S. 180 had bee 
brought within two years of limitatim 
and hence the question of the trespassers 
(respondents Nos. 4 to 9) becoming here- 


ditary tenants was cut at the very roct. 


The trespass had been committed cn 
12-12-1939 and two years limitation com~ 
puted from Ist July, 1940 would run oat 
on 30th June, 1942. But the suit under 
S. 180 has been filed on 7th February, 
1942 and decreed on 28th March, 1943 
and in execution possession had also 
been obtained by the land-holder on 21st 
May, 1943, 


On a correct interpretation of Sez- 
tion 180 (2), therefore, the contention 
that respondents Nos. 4 to 9 became 
hereditary tenants must be ruled out. 
There is nothing in sub-s. (5) of S. 27 >f 
the amending Act which militates against 
this provision, The result of reducimg 
the period of limitation: to two years. by 
S. 32 of the amending Act is merely this 
that if a trespasser had completed two 
years at the time when the suit for 
ejectment under S. 180 was brougnat 
against him he would be entitled to rz- 
tain possession, Here again the cruchkl 
date is the date of the filing of the suit 
and not the date of actual ejectment. 
Sub-section (5) of S. 27 of the amen 
ing Act is in the following terms: - 
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“On reinstatement, the right and 
liabilitias of the applicant existing on 
the date of his ejectment or disposses- 
sion in respect of the holding or any part 
thereof from which he was ejected or 
dispossessed, shall revive subject to the 
proviso to sub-s, (3).” 


6. The above section emphasises the 
fact that on reinstatement the rights and 
liabilities of the trespasser existing on 
the daie of his ejectment or disposses- 
sion shall revive subject to the proviso 
to sub-s. (3). Unquestionably the status 
of such a person on the date of his eject- 
ment was that of a trespasser. This 
status could be obviated only if the suit 
had not been brought within three years 
formerly and latterly two years from 
the date of trespass. In.case the suit 
had been filed within this period the 
inescapable result would be that a tres- 
passer would remain liable ta ejectment 
as a trespasser and cannot in any manner 
improve his status or convert it from 
that o? trespasser to that of a tenant. 
Improvement in status, or what is only 
the other side of the coin, an avoidance 
of the status of a trespasser can be pos- 
sible only in one situation, namely, that 
the suit under S. 180 of the U. P. 
Tenancy Act had not been filed within 
the period of limitation. 


Therefore, the contents of sub-s. (5) of 
S. 27 of the amending Act actually stem 
from S. 180 (2) of the U. P. Tenancy Act 
and ultimately we have to fall back upon 
the latter provision in order +o interpret 
the former. It would not be wrong to 
assert that sub-s, (5) of S. 27 of the 
amending Act logically and substantially 
reinforces the primary provisions of Sec- 
tion 180 (2) of the U. P. Tenancy Act. I 
am inclined to adopt the following ob- 
servations of Gopi Nath, J. on this point 
made in his. referring order: 

“A trespasser can become a hereditary 
tenant only if no suit against him is filed 
within the prescribed period or a decree 
obtained is not ‘executed within time. 
What is therefore to be seen in the in- 
stant case is whether a suit was filed 
within two years and a decree executed 
within time. As seen above, the suit was 
filed within two years. and the decree 
executed and possession obtained within 
one year of the decree. Respondents 4 to 9 
consequently did not mature hereditary 
rights.” 

In my opinion the cumulative effect of 
S. 32 and sub-s. (5) of S. 27 of the am- 
ending Act was most succinctly summed 

in the Division Bench case of Sri 
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Ram Pathak v. Board of Revenue, 1956 
All LJ 343. The following observations 
were made at p. 344; 

“It may be noted, however, that by 
S. 32 of Act X of 1947 the period of 
limitation for the ejectment of a tres- 
passer was reduced from three to two 
years and this may provide the key for 
understanding the anomaly created by 
S. 27. It appears to us that the effect 
of sub-s. (5) of S. 27 is that if a suit for 
the ejectment of the trespasser, who has 
been reinstated to his land under S. 27, 
if filed, the period of limitation, ‘that 
will now be calculated, is not three 
years, as it was when the earlier suit for 
ejectment was filed but two years, as it 
has been laid down in Act X of 1947. 
Therefore, those trespassers, who had 
completed twa years of possession before 
they were ejected under the law as it 
prevailed before the commencement of 
‘Act X of 1947, would be entitled to re- 
tain possession after their reinstatement; 
but those trespassers, who had not com- 
pleted even two years at the time when 
they were previously ejected, would be 
liable to be ejected upon a suit being 
filed within two years of their reinstate- 
ment,” 


On a careful reading of the case law on 
the subject including the later decisions, 
J, however, feel that the above dictum 
fin Sri Ram Pathak’s case still provides 
the guiding light for interpreting the 
law relating to the right of a trespasser 
to retain possession by virtue of sub~sec- 
tion (5) of S. 27 of the amending Act 
even after the institution of a suit for 
ejectment. The main principle in Sri 
Ram Pathak’s case was reiterated and 
- |affirmed in the Full Bench case of Kedar 
Nath v. Jamuna, 1964 All LJ 442 ; (AIR 
1965 All 116). The Full Bench over- 
ruled the decision in Sri Ram Pathak’s 
ease (supra) only to the extent that while 
in the earlier Division Bench it was held 
that a second suit for ejectment was 
barred, the Full Bench ruled that the 
very decree passed in the previous suit 
could be executed. Barring this varia- 
tion, the core of the decision in Sri Ram 
Pathak’s case (supra) in my humble 
opinion remains intact and still governs 
the legal rights of a trespasser reinstated 
under the amending Act, 

7. Section 27 (5) of the amending Act 
speaks as it were through the mouth 
of S. 180 (2) of the U. P. Tenancy Act 
and the mistake occurs when we try to 
make the former independently articu- 


late. . In order, to. appreciate this legal... 


position two seemingly contrary and. in- 
consistent features must be clarified. In 
the: first place, as I have already point- 
ed out, the words “on the date of his 
ejectment or dispossession” occurring in 
sub-s. (5) of S. 27 of the amending Act 
must be understood in the sense of the 
date of institution of a suit for ejectment 
inasmuch as the rights and liabilities of 
the trespasser on the date of his eject 
ment or dispossession would ‘be deter- 
mined by the fact as to whether the suit 
for his ejectment was filed within the 
period of limitation applicable on that 
date. Proceedings under S, 27 of the 
amending Act are really in respect of a 
right or obligation or liability acquired 
or incurred, under the U, P, Tenancy 
Act, 1939. It cannot be seriously con- 
tended that even if a suit is brought 
within the period of limitation or if the 
execution of the decree is commenced 
within limitation, the trespasser would 
acquire the rights of a hereditary tenant 
merely because the suit has not been 
decided within limitation or the execu- 
tion is not completed within the period 
of limitation. Such argument would be 
manifestly untenable. The interpretation 
that I am inclined to place on sub-s. (5) 
of S. 27 of the amending Act is fortified 
by the observations of Oak, J. who 
speaking for the Full Bench in Kedar 
Nath’s case (1964 All LJ 442) (supra) re- 
marked in paragraph 10 as follows :— 
Under sub-s. (5) of S. 27 of the 1947 
Act, On reinstatement, the rights and 
liabilities of the respcndents existing on 
the date of their ejectment in respect of 
the Jand revived. One can hardly speak 
of rights and liabilities of a person after 
his ejectment. In order to make sub- 
s, (5) effective, the expression “existing 
on the date of his ejectment” should ba 
understood in the sense of “existing im- 
oa before the date of his eject- 
ment”, i 


In the second place, a wrong impression 
may sometimes be gathered from the 
following observations in Sri Ram 
Pathak’s case (1956 All LJ 343) (supra) 
at p. 344: - 

“Therefore those trespassers, who had 
completed two years of possession before 
they were ejected under the law as it 
prevailed before the commencement of 
Act X of 1947, would be entitled to re- 
tain possession after their reinstatement, 
(Emphasis added). 

On a proper construction it would be 
apparent that what the Bench really 
meant to lay down .was not to record the 
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date of actual ‘dispossession ` as the mate= 
tial date: but the date of filing of a suit 
in accordance with the provisions of 
S. 180 of U, P, Tenancy Act. Tha? is 
the necessary implication of the word 
‘ejected’ used in the above passage and 
it must take its colour from the convext 
in which it is employed. ‘To interpret it 
literally would: be to miss the real im- 
plication and ratio of the case. This is 
borne out by the use of the words 
“under the law” immediately after 
ejected, The entire comment of Gopi 
Nath, J. on the passage extracted atove 
bears citation, Says he in the referring 
order :— 


“What has to be considered is the 
effect of “they were ejected under the 
law as it prevailed before the commemce~ 
ment of Act X of 1947,” The law with 
regard to ejectment of a trespasser be- 
fore the commencement of Act X of 
1947 was the law as contained in S, 180 
of the U. P. Tenancy Act. The period 
of limitation for the suit was three years 
which was substituted by two years by 
Act X of 1947, The completion of two 
years of possession before they were 
ejected would in my opinion mean com= 
pletion of two years of adverse posses- 
sion, a suit under S. 180 having not keen 
filed within that period, Learned ecun< 
sel for the respondents has laid s-eat 
emphasis on the word “ejected” and cays 
that it cannot be equated with a suit for 
ejectment, It is true that the Bench 
used the word ejected and not a suit for 
ejectment. But the word ejected is fol- 
lowed by the expression under the lw, 
Ejected under tha law would mean by 
means of a suif instituted under S. 130,” 
The Full Bench decision reported in 
Ramesh Chand v, Board of Revenue, 
1972 All LJ 925 « (AIR 1973 All 120: is 
distinguishable on tha ground thai it 
dealt with a casa whére the reinstcted 
person was himself the orignal heredi= 
tary tenant of the holding in 
wise, the latter Full Bench decision re« 
ported în Prem Singh v, Hukum Sirgh, 
1973 All LJ 9131 (AIR 1974 All 50) was 
also not a case in which any such n= 
froversy as is involved in the present 
case fell for decision, In that case the 
reinstated person was not a trespasser 
ejected under S, 180 of the U, P, Tenancy 
Act but was an occupancy tenant and he 
had been ejected under the execution of 


the decree passed fn a suit under S. 171 


of the U, P, Tenancy Act, 


8. There Is yet another notable arsu- 
ment which does not lend support to the 
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suit, Like~ | 


contention that the reinstated persons 
had acquired the rights of hereditary 
tenants, Merely becausa the amending 
Act provided a machinery for reinstate-j 
ment of the ejected trespasser it cannot 
be said that it had evolved an alchemy 
for converting a trespasser into a heredi-| 
tary tenant, A decree obtained under' 
S. 180 of the U, P, Tenancy Act is not 
completely effaced by the reinstatement 
of the trespasser under S, 27 of the, 
amending Act, It is only rendered in- 
effective and can therefore be taken into 
account in any subsequent proceeding 
where the rights and liabilities of 
the trespasser have to be examined. 
Thus, in the Full Bench decision of 
Kedar Nath (1964 All LJ 442) (supra) 
the validity of the decree - obtain- 
ed in the suit under Section 180 -was 
upheld and the view was expressed 
that only the execution thereof was 
affected by S. 27 (5), The following ob- 
servations of Oak, J, on the point clearly 
enunciated this dictum (at p, 446) : 


“The plaintiff obtained against the de- 
fendants a decree for ejectment on 20-8- 
1940, That decree had not been execut- 
ed by Sept. 1940. The defendants were 
liable to be ejected in execution of 
the decree dated 20-8-1940. That was 
the respondents’ liability in Septem- 
ber 1949 ... sis aes «. Although 
the.decree was executed, that execution, 
stood annulled as a result of sub-s. (5). 
of S. 27 of the 1947 Act. On reinstate- 
ment of the defendants on 14-11-1950 
their status was the same as in Septem- 
ber 1940, They remained liable to eject- 
ment in execution of the decree dated 
20-8-1940.” From the proposition that 
the earlier decree was valid and what- 
was affected by sub-sec, (5) of S. 27 of 
the amending Act was merely the ex- 
ecution thereof it is a logical corollary - 
that the status of a trespasser cannot ‘be 
converted into that of a hereditary tenant 
on the ground that the actual ejectment 
took place after two years from the date 
of trespass as in the instant case, 


9. Therefore, I come to the conclu- 
sion that respondents Nos, 4 to 9 did not 
acquire the rights of hereditary tenants 
and did not become Sirdars, although 
that had no bearing on their right to file 
a suit under S. 202 of U. P, Act. No. 1 of 
1951, There is nothing in any of the 
later decisions to which we have refer- 
red which militates against this funda- 
mental proposition of law and I do not 
think that the doctrine of “stare decisis” | 
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can be legitimately Invoked in the pre- 
sent case. On other points I am in agree~ 
ment with the conclusions reached by 
my learned brothers and it would be 
futile to repeat the reasons already con- 
tained in their judgments, 

10. 
opinion that the writ petitions are Hable 
to be dismissed with costs, 


M. P. MEHROTRA, J. (Majority 
view) :-— 11. These two connected writ 
petitions have been referred to the 
Full Bench for disposal. The facts 
in the two petitions are identical 
except that the petitioners are diffe- 
rent and the plots in dispute are alse 
different. The necessary facts have. been 
set out in the referring order of the 
learned Single Judge and my brother 
K. C. Agrawal, J. has also re-stated them 
in his judgment. Therefore, it is not 
necessary to re-state them here. How- 
ever, I have found it convenient to 
arrange the broad developments in the 
litigation in a chronological sequence 
which is as under :— 


(1) 12-12-1939: Opposite Parties Nos. 4 
to 9 took illegal possession of several 


plots. By opposite parties Nos. 4 to 9. 


are meant their predecessors-in-interest 
also. 

(2) 7-2-1942: Suit under S. 180, U., P, 
Tenancy Act, 1939 by the landlords. 

(3) 28-3-1943 : Decree in the above suit, 

(4) 21-5-1943: Actual ejectment of the 
opposite parties Nos. 4 to 9 in the ex- 
ecution of the said decree. 

(5) June, 1943: The landlords settled 
the plots in dispute in each of the writ 
petitions with the petitioners of the 
writ petition concerned. 

i; (6) 14-6-1947: U. P. Tenancy (Amend- 

ment) Act 10 of 1947 amending the U. P, 
Tenancy Act, 1939 came into force. 

(7) 1948: Application by opposite par- 
ties Nos. 4 to 9 for reinstatement under 
S. 27 (1) (c) of the said 1947 Act. The 
said application was rejected by the trial 
court. 

(8) 28-3-1951: The said application was 
in appeal allowed by the Collector. The 
opposite parties Nos. 4 to 9 were re-in« 
stated in the plots in dispute in the two 


writ petitions and the petitioners in the- 


petitions were declared the sub-tenants 
of the opposite parties Nos. 4 to 9. 

(9) 1954: Seven connected suits under 
S. 202 of the U: P. Zamindari Abolition 
and Land Reforms Act, 1951 were filed 
by the opposite parties Nos. 4 to 9 against 
defendants in each separate suit. Two of 
these seven suits were filed against the 
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respective petitioners of the instant two 
writ petitions: 

(10) 31-1-1955: Revision against the 
the aforesaid order of the Collector was 
allowed by the Board of Revenue and 
the Collector’s order was set aside. 

(11) 3-5-1955; The said suits were dis- 
missed, : 

(12) 28-9-1955: The writ petition 
against the said order of the Board of 
Revenue was allowed by a learned Single 
Judge of this Court and the Board’s order 
was set aside, and the said revision was 
remanded: to the Board of Revenue for 
fresh decision, 


(13) 25-3-1957: Review petitions in the 
Said suits were dismissed. 

(14) 1-10-1958: Special Appeal against _ 
the said order of the Single Judge in the 
writ petition was dismissed. 

(15) 25-5-1961: The aforesaid Revision 
on remand was dismissed by the Board 
of Revenue and the Collector’s order 
dated 28-3-1951 became final. 

(16) 9-8-1961: Seven connected suits 
under S. 202 of the U. P. Act 1 of 1952 
were again filed by the opposite parties 
Nos. 4 to 9 against defendants in each 
separate suit. Two of these seven suits 
were filed against the respective peti- 
toners of the instant two writ petitions. 


_ (17) 17-5-1965: Writ Petition against 
the Board’s aforesaid order dated 25-5- 
11961 was dismissed by this court. 

(18) 1-1-1968: The said suits were de=- 
creed by the trial court by a common 
judgment. 

(19) 2-5-1968: The Additional Commis- 
sioner by a common judgment dismissed 
the seven connected first appeals against 
the said trial court’s judgment. 

(20) 15-10-1969: The Board of Revenue 
by a common judgment dismissed two 
connected second appeals which were 
filed by the respective petitioners of the 
instant two petitions. Thereafter these 
two writ petitions were filed. A learned 
Single Judge of this Court (the Late Dwi- 
vedi, J.) referred to a Division Bench the 
following question : 

“Whether the respondents became 
Adhivasis of the land in dispute under 
the latter part of Cl. (b) of S. 20, Zamin- 
dari Abolition and Land Reforms Act ?” 

The Division Bench answered the said 
question in the negative. Thereafter the 
two petitions were laid before our pro- 
ther, Gopinath, J. for hearing and he 
directed that the two petitions should be 
heard by a larger Bench. Hence, they 
have been referred to this Full Bench 
for decision.. i p 
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12. Sri Sripat Narain Singh, learmed 
counsel for ‘the petitioners, contended 


` before us that the courts below were 


wrong in decreeing the suits under S, 202 
filed, by the opposite parties Nos, 4 tc 9. 
It will be seen that the suits were je- 
creed by the trial court and the frst 
appeals and the second appeals filed 
respectively before the first appellate 
court, the Commissfoner, and the secend 
appellate court, the Board of Revenue, 
were dismissed, Learned counsel jas 
pressed before. us three pleas which w2re 
the subject-matter of the following 
three issues framed fn the suits in ques- 
tion: 

“3. Whether the suit is maintainable 
under S. 202 of Act No, T of 19512 


4, Whether the suit is barred by S, Tf 
C. P. C2 


9. Whether the plaintiffs obtaimed 
formal Dakhal over the plots in dispate 
and proceedings under S. 27 of Act 10 
of 19472° If not, its effect 2?” 


18. So far as issue No. 3 is concerned, 
counsel’s contention fis that a trespasser 
cannot be held to be a ‘landholder’ end 
he cannot file a suit under S. 202 of 
U. P. Act 1 of 1951. Only a Bhumidhar 
or a Sirdar can be a ‘landholder’. ‘Phe 
said section lays down as follows— 

“202. Procedure of ejectment of asemi 
— Without prejudice to the provisions 
of S. 338, an asami shall be liable to 


ejectment from his holding on the suit. 


of the Gaon Sabha or the land-holcer, 
as the case may be, on the ground or 
grounds— 

(a) mentioned in Section 167, 191 or 


206; 
(b) that he— 


(i) belongs to any of the classes mean - 


tioned in cls. (a), (b), (c), (e). (g), or 
(i) of sub-section (1) of S. 21, or sub=- 
s. (2) of the said section, or in clause (c)} 
or (d) of S. 133, or 

(ii) has. acquired the rights of an asemi 
under the Uttar Pradesh Land Reforms 
(Supplementary) Act, 1952, 
and that he holds the land from yzar 
to year or for a period which has expiced 
or will expire before the end of the 
current agricultural year: 


(c) that he belongs to the class men- 
tioned in clause (d) of sub-s. (1) of S. 21 
and the mortgage has been satisfied or 
the amount owing under the mortgage 
has, whether or not it has become pay- 
able thereunder, ‘been deposited in 
court,” aE ae 


` tioners for ejectment. 
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14. The aforesaid contention is sought 
to be met by the plaintiffs-opposite par< 
ties Nos, 4 to 9 on two grounds, Firstly, 
it is contended that the opposite parties 
Nos, 4 to 9 must be held to be the ‘land- 
holders’ in view of the provision contain- 
ed in the proviso to sub-s, (3) of S. 27, 
Secondly, it is contended that the op- 
posite parties Nos. 4 to 9 were sirdars 
when they filed the suits. The effect of 
the said’ proviso was that the petitioners 
were declared to be the sub-tenants of 
the opposite parties Nos, 4 to 9 and rent 
became payable by the petitioners to the 
opposite parties Nos. 4 to 9. The proviso 
further declared that. such sub-tenants 
were liable to be ejected after the ex- 
piry of three years from the date of the 
declaration, A reference is made to the 
definition of ‘land-holder’, In terms of 
S. 3 (26) of U. P. Act No. 1 of 1951, the. 
definition of the said expression in the 
U. P. Tenancy Act, 1939 will be ap 
plicable for the purposes of U. P. Act 
1 of 1951 also. The definition of a ‘land- 
holder’ in U, P, Tenancy Act was as 
follows :— 


“landholder, means the person to whom 
rent is, or, but for a contract express or 
implied, would be payable, but except in 
Chap. VII and Chap. XIII does not in- 
clude an assignee of rent or a person who 
has lost the proprietary or other interest 
by virtue of which rent became payable 
to him.” 


15. It seems to me that in view of 
the statutory declaration contained in 
the aforesaid proviso to S. 27 (3) of U. P. 
Act 10 of 1947 declaring the persons who 
were subsequently inducted (after the 
ejectment of the reinstated persons by 
the. landlord) to be the sub-tenants of the 
reinstated persons and further declaring 
that the former were liable to pay rents 
to the latter and were liable to be eject- 
ed after a period of three years from the 
date of the declaration, the opposite par- 
ties Nos. 4 to 9 must be treated to be the 
‘landholders’ entitled to sue the peti- 
On general prin- 
ciples, a sub-tenant can be sued for eject- 
ment by his tenant-in-chief. The landlord 
cannot directly sue a sub-tenant for the 
latter’s ejectment. He has to sue the 
tenant-in-chief for ejectment and the 
sub-tenant is liable to be ejected because 
he holds his right under the tenant-in- 
chief. 


In the facts of the instant case, the 
suits under S. 202 were filed by the op- 
posite -parties Nos. 4 to 9 against the 
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` [petitioners, Such suits could not be filed 
by the landlords because apart from the 
fact that their rights had become extinct 
with the abolition of Zamindari, they 
could not be treated fo be the ` Iland~ 
holders of the petitioners. inasmuch as 
the latter were Hable to pay rent to the 


opposite parties Nos, 4 to 9 and no renf 


was payable to the landlords from the 
petitioners, Sri  Sripat Narain Singh 
sought to contend that the suff under 
S. 202 against his clients could be filed 
by the Gaon Sabha, It seems fo me that 
this contention is untenable, When 
there is a landholder, then the suit can~ 
not be filed under S, 202 by the Gaon 
Sabha, 


In the instant? case, ft fs clear that rent 
was payable by the petitioners to the. op- 
posite parties Nos, 4 to 9 and, therefore, 
the latter were the landholders of the 
plots in dispute in relation to the peti- 
tioners. There will be many other 
reasons which -will show that the Gaon 
Sabha cannot file suits under S. 202 
against the petitioners in respect of those 
plots but it is not necessary to advert to 
such other aspects of the matter because, 
in my opinion, on the short ground that 
rent was payable by the petitioners to 
the opposite parties Nos, 4 to 9 on the 
basis of the relationship of sub-tenancy 
brought into existence by the statute, 
the.Gaon Sabha is out of the picture and 
could not institute a suit under S, 202 of 
U. P. Act & of, 1951, 


This leads to the clear position that in 
case the suits in question at the instance 
of the opposite parties Nos. 4 ta 9 were 
to be held as not maintainable under 
S. 202, then the result will be that the 
petitioners would not be liable to be eject- 
ed even though in terms of the pro~“ 
viso to S, 27 (3) of the U, P, Act 10 of 
1947, they were guaranteed an immunity 
from ejectment for a period of three 
years only, Such a course will un- 
doubtedly be against the legislative in= 
tentions inasmuch as it was not intend- 
ed that such sub-fenants as the peti- 
tioners should be immune from eject- 
ment for all times to come, In this con= 
nection attention may be drawn to Secs 
tion 202 (b) (i), In the said sub-clause, 
it is clearly laid down that an asamj be- 
longing to the class covered by Sec« 
21 (1) (c) is liable to be ejected on the 
ground that he belongs fo the said class 
and that he holds the Iand from year to 
year or for a _period which had expired 
or will expire before tha.end of 
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the current agricultural year, Sec- 
tion 21 (1) (c) lays down as follows :— 

"21. Non-occupancy tenants, sub= 
and  tenant’s 
Mortgagees fo he asamis,—(1) Notwith- 
standing anything contained in this Act, 
every person who, on the date im- 
mediately preceding the date of vesting 
occupied or held land as— 


(c) a sub-tenant referred to in the Pron 
viso to sub-s, (3) of S. 27 of the United. 
Ac, 
1947," 

(... ess aes Shall be deemed to be asami 
thereof.) 


16. These specific provisions make it 
absolutely clear that a sub-tenant refer- 
red to in the proviso to sub-s, (3) of S. 27 
of the United Provinces Tenancy (Am~ 
endment) Act, 1847 fs liable to be eject~ 
ed in a suit under S. 202 of U. P. Act 
E of 1951 after the expiry of a period of 
3 years (as the proviso of S. 27 (3) laid 
down the said period during which he 
had immunity from  ejectment). Tha 
only controversy which can be raised is 
whether such a suit is to be filed by the 
reinstated persons or by Gaon Sabha. It 
fs also not disputed that în case there is 
a landholder, then the suit has to be in 
stituted by him and not by the Gaon 
Sabha. However, the contention is that 
a trespasser cannot be a landholder and, 
therefore, he carmot file the suit under 
Section 202. Counsel suggests that a 
landholder must belong to the category 
of the Bhumidhar or the Sirdar, I do 
not find any warrant for this assumption, 


Tt will be seen that in S. 209, it is 
clearly laid down that the suit has to be 
filed by one of the three recognised 
classes of tenants who are enumerated 
there, namely, the Bhumidhars, the Sir- 
dars, or the asamis or by the Gaon Sabha 
but in S. 202, the exprassion used is ‘the 
Tandholder’ and not the Bhumidhar or 
the Sirdar, This contrast between the 
two sections is revealing. It clearly 
shows that the person who seeks to 
eject an asami under S, 202 need not 
necessarily be either a Bhumidhar or a 
Sirdar provided if is found that he 
is the landholder în relation to the 
asami, In the definition of the ex- 
pression .‘landholder’, it is not laid 
down that he has to belong to one or the 
other category of tenants. The criterion 
Taid down in the definition is payability: 
of the rent, 


It seems fo me that on the basis ofl 
fhis criterion, if rent is payable to a per-~} 
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son then he is the landholder vis-a-vis 
the person liable to pay such rent, It is 
wholly immaterial as to what is the sta- 
tus of, or the rights possessed by, tne 
person fo whom rent is payable, A pers 
son who has to pay rent fs not com= 
cerned with the status of, or the natie 
of the rights possessed by, the person <o 
whom the rent is payable, Such status 
and the nature of the rights possessed 
by such a person (to whom the rent is 
payable) raise issues which have #2- 
levance to determine his relationship 
with his superior title-holder, if any. Eor. 
example, whether such a person is the 
sirdar or a Bhumidhar of a piece of laud 
may be a question of contention he- 
tween him and some third person, But 
the person by whom rent is payable is 
not concerned with such dispute of title. 


If by privity of contract or by stat-te 
rent is payable by him or but for such 
contract, express or implied, rent wo-ld 
‘be payable by him to a person, then zhe 
latter is the landholder irrespective of 
. whether his rights and title in the Iend 
are in dispute or not in reference to 
third parties, Under S. 116 of the Indfan 
Evidence Act, it is laid down that a pera 
son who has keen admitted to the tenancy. 
cannot dispute the title of the person 
admitting bhim to such tenancy. ‘he 
section, as such, may not be applicable 
to the facts of the instant case inasmcch 
as it can be contended that the pé:=ti- 
tioners were not admitted as sub-tenents 
by the opposite parties Nos. 4 to 9, But 
I apprehend that the principle of the 
section will be applicable to the instant 
case where the petitioners have been 
declared by the statute to be the sub-< 
tenants by whom rent is payable to she 
opposite parties Nos. 4 to 9, 

Inasmuch as as they are under “his 
statutory liability to pay rents as sab« 
tenants to the opposite parties Nos, 4 
to 9, it is not open to the petitioners fo 
raise questions concerning the nature of 
the rights enjoyed by the opposite pars 
ties Nos. 4 to 9, or their status in bw, 
It fs not for the petitioners to contend 
that the opposite parties Nos, 4 to 9 were 
originally trespassers and continued ta 
be so when the suits under S, 202 were 
jfiled, These questions are wholly ir« 
relevant for the purposes of S, 202 and 
indeed the petitioners, in law, canno: be 
allowed to raise such questions In ew 
of the fact that they have been declared 
by the statute. to be the sub-tenants of 
the opposite parties Nos, 4 to 9, I shall 
take a concrete case to further elabarate 


my point, It is possible to think of the 
trespassers reinstated under S, 27 (3) of 
the U. P. Act 10 of 1947 not maturing 
their rights into tenancy rights vis-a-vis 

the landlords, i 


Yet, 3f their sub-tenanfs have remain~ 
ed in the land for a period of more than 
three years from the date of the decla- 
ration, then the latter would be liable to 
be ejected under S, 202 by the former 
even though they have not become 
tenants of their landlords, Indeed, the 
Tandlords may be themselves seeking the 
ejectment of the reinstated persons but 
such a controversy between the land- 
fords and such reinstated person will not 
stand in the way of the -latter maintain- 
ing a suit for the ejectment of the sub- 
tenant under S, 202 in case the period of 
three years from the date of declaration 
has expired. It is not necessary that in 
every case the subsequently inducted 
persons must be having tenancy rights 
in relation to their own landlords. In 
some cases, they may have such rights. 
but In other cases, they may not have 
tenancy rights, But that circumstance 
will be of no consequence so far as their 
suits against the sub-tenanis are con- 
cerned, 


The latter cannot dispute the rights of 
the former to maintain the suit under 
S. 202 on the ground that some contro- . 
versy is pending between the landlords 
and the former persons touching upon 
the status of such persons im relation to 
the landlords, Here attention may be 
invited to an important aspect of the 
controversy. Section 27 of the U. P. Act 
0 of 1947 provided for the reinstate- 
ment of certain categories of tenants 
ejected under S, 165 and/or S. 171 and 
of trespassers ejected under S. 180 of the 
U, P, Tenancy. Act, 1939. However, in 
the proviso to S, 27 -(3) no distinction is 
made between the sub-tenant of a re- 
instated tenant or that of a re-instated 
frespasser (who had been earlier ejected 
under S. 180) or that of a re-instated 
tenant (who had een. earlier ejected 
under S, #65 or S. 171); he remains 
Hable to pay-rent to the re-instated per- 
son, irrespective of whether the latter is 
a tenant or a trespasser and is liable to 
be ejected after a period of three years 
from the date of declaration, 


This clearly shows that the sub-tenants 


. were not concerned with the question 


whether the re-insiated persons belong- 
ed to the category of tenants or of tres- 
passers, In the facts of the instant case, 
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acquisition of tenancy rights as heredi~ 
tary tenants is claimed on the ground of 
possession for more than two years from 
the date of trespass upto the date of 
ejectment but it is just an accident that 
more than two years from the date of 
trespass (of ‘course, such date is com- 
puted from July 41, next following the 
trespass) had expired when the opposite 
parties Nos. 4 ta 9 were actually eject~ 
ed by the landlords, Even if they had 
been ejected after only one year and 
they ‘might not have been in a position 
to claim the acquisition of hereditary 
rights and subsequently Sirdari rights 
on the date of vesting, still, in my 
opinion, the maintainability of their suits 
under S. 202 against the petitioners could 
not be questioned on the ground that 
they had not acquired Sirdari rights 
when they filed the said suits, In short, 
the status of the opposite parties Nos. 4 
to 9 as land-holders under S. 202 was 
not dependent on their being either 
Bhumidhars or Sirdars of the plots in 
question, 


17. There has been case law which 
has held that the tenant-in-chief is the 
landholder in relation to his sub-tenant. 
See Raghubir v. Hardowari ((1934) 18 RD 
262) (BR). 


18. In view of what I have stated 
above, I have felt that it should not be 
necessary to decide whether the opposite 
parties Nos, 4 to 9 had acquired heredi- 
tary rights on the date of vesting, I find 
that. the pleadings of the parties In the 
suits. În question are not before us. It is 
not clear whether in their plaint, the op- 
posite parties Nos. 4 to 9 claimed the ac~ 
quisition of hereditary rights before the 
date of vesting and, if they did at all 
claim, whether the claim to Sirdari rights 
was under S, 16 or under S. 19 of the 
U. P. Act T of 1951, It seems from the 
judgment .of the ‘trial court that the 
plaintiffs in all probability claimed to be 
the Sirdars of the land in question, Issue 
No. 1 in the suit was like this: 

“Whether the plaintiffs are Sirdars 
and landholders of the plots in suit ?” 


19. However, on what basis the Sir- 
dari rights were claimed is not clear 
even from the judgment of the trial 
court. It is a fact that in the judgment 
of the Board of Revenue in the second 
appeal the opposite parties Nos. 4 to 9 
have been held to have become Sirdars 
under S. 19 of the U, P. Act 1 of 1951 
but as against this, before the learned 
Single Judge, the late Mr, Justice Dwi- 


vedi, a plea was advanced on their be- 
half that they were the Adhivasis under 
Cl. (b) of S. 20 and subsequently becama 
Sirdars in October, 1954 by virtue of 
S. 240-A of the U, P, Act 1 of 1951, I6 
is, therefore, clear that while the Board 
of Revenue held them to have become 
Sirdars under S, 19, in this court before 
the learned Single Judge. Sirdari rights 
were claimed to have been acquired on 
the basis of S. 20, Cl. (b) read with Sece 
tion 240-A of the U, P, Act.1 of 1951, 


20. In asituation like this, I feel that we 
should not go into the said controversy, 
In the absence of the pleadings of the 
parties, in the absence of anything to 
show from the record whether Sirdari 
tights were being claimed U/s, 16 or 
S. 19 or under S, 20 read with S, 240-A 
of the U. P. Act 1 of 1951, and indeed 
when from the record it is clear that 
such rights were being 
time to time on different grounds, and 
when the question whether the opposite 
parties Nos. 4 to 9 were Sirdars or not 
is wholly irrelevant to the maintainabi- 
lity of a suit under S. 202, I fail to sea 
the justification or desirability of decid- 
ing the said question,. 


21. However, subject to the afore- 
said observations of mine, I shall advert 
to the controversy which has been raised 
before the Full Bench as to whether the 
opposite parties Nos, 4 to 9 can be held 
to have become hereditary tenants on 
the ground that on the date of their ac- 
tual ejectment, they had remained in 
occupation for a period of more than two 
years, It is contended that the said re- 
sult follows from the provisions of tha 
U. P. Act 10 of 1947, Treating the mat- 
ter as res integra, it seems to me that 
there is considerable difficulty in ` ac- 
cepting the said contention, It will be 
recalled that under sub-sec, (2) of S. 180 
of the U, P, Tenancy, Act, 1939, it was 
laid down as follows :— 


“Tf no suit is brought under this Sec- 
tion, or if a decree obtained under this 
section is not executed, the person in 
possession shall become a hereditary 
tenant of such plot, or if such person is 
a co-sharer, he shall become a Khud- 
kasht holder, on the expiry of the period 
of limitation prescribed for such suit or 
for the execution of such decree, as the 
case may be; i 

Provided that where the person in 
possession cannot be admitted to such 
plot except as sub-tenant by the person 
entitled to admit, .the provisions -of this 


claimed from ` 
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sub-section shall not apply until the in~ 
terest of the person so entitled to al- 
mit is extinguished in such plot undar 
S. 45 (£).” 


22, This sub-section remained matz- 
rially unaffected so far as its bearing on 
the present controversy is concerned by 
the amendments effected by the U, P, 
Amending Act 10 of 1947, In the instaat 
case, it is not disputed that the suit <n 
question was filed within two years 
from the date when the limitation start- 
ed for the filing of the suits under Sex 
tion 180, In this connection, a referenca 
may be made to the chronological se- 
quence of everts as narrated above, The 
actual trespass by opposite parties Nos. 4 
to 9 took place on 12th December, 1932. 
The starting point of limitation for a 
suit under S, 180 was July 1, 1940 ard 
the suit was filed on 7th February, 1942. 
Thus the suit was filed within two years 
from the date of the start of limitation. 
However, the actual ejectment which 
took place on 21st May, 1943 was beyond 
the period of two years (computing tke 
starting point from ist July, 1940) but 
within a period of three years, At tke 
time when the said suit under S, 1€0 
was instituted the period of limitation 
for a suit under S, 180 was three years. 
Two provisions contained in the U, P. 
Act 10 of 1947 are invoked to support 


the contention that the opposite parties ` 


Nos. 4 to 9 became hereditary tenants. 
The said provisions are S. 27 (5) and 


Section 32 of the said Act, We shall‘ 


examine these provisions, S, 27 (5) laid 
down as follows :— 

“On reinstatement, the right and 
liabilities of the applicant existing on the 
date of his ejectment or dispossessioa 
in respect of the holding or any part 
thereof from which he was ejected or 
dispossessed, shall revive subject to tha 
proviso to sub-sec, (8).” 

23. Section 32 laid down as follows: 

“In Group B of Schedule IV to the 
said Act, against serial No, 18, in res« 
pect of (2) (b) in column 3, for the 
words “three years” in column 4, tha 
words “two years” shall be substituted” 

24. I do not think there is anything 
else in the amending Act of 1947 whick 
has any bearing on the controversy az 
hand, It cannot be doubted that if Sec< 
tion 32 had not reduced the period o3 
limitation for a suit under S, 180 from 
a period of three years to two years. 
then sub-sec. (5) of S. 27 by itself would 
not have brought about any change in 


the rights and liabilities of the parties 
concerned, In the facts of the instant 
case, if S, 32 were’ not there, then on 
the basis of S, 27 (5) alone on reinstate- 
ment, the rights and liabilities of the 
opposite parties Nos, 4 to 9 would have 
been such as they existed on the date 
of ejectment subject to the proviso to 
sub-sec, (3), It is not necessary to ad- 
vert to the proviso to sub-sec, (3) in this 
controversy, The date of ejectment in 
the instant case was 21-5-1943, 


On the said date, it cannot be denied 
that the opposite parties Nos, 4 to 9 
were not entitled to claim any benefit 
under S, 180 (2) because the suit had 
been filed within the period of limita- 
tion and the execution of the decree. had 
not become barred, Indeed, execution 
had been carried ouf, Therefore, I again 
emphasise, the enactment of sub-sec. (5) 
of S. 27 in itself did not cause any 
change in the rights of the said opposite 
parties in the plots in dispute. This 
sub-section, by itself, it is not disputed, 
could not enable the said opposite par- 
ties Nos. 4 to 9 to claim hereditary rights 
on- reinstatement because such rights 
could only be claimed with the aid of 
S. 180 (2) and the said sub-section could 
not help the said opposite parties be- 
cause they had been sued by the land- 
lords for ejectment under S, 180 within 
the period of limitation. I think there 
should be no difficulty in accepting this 
aspect of the matter, 


25. However, it is said that in view 
of the amendment effected by S. 32 of 
the amending Act reducing the period 
of limitation for a suit under S, 180 from 
three years to two years, the posi- 
tion of the judgment debtors in decrees 
passed earlier in suits under S, 180 
underwent a change. Now, it cannot 
be disputed that ordinarily when the 
period of limitation for the filing of the 
suits is amended by the statute, then 
such amendment does not affect the 
suits which were earlier filed and decid- 
ed or suits which have been filed ear- 
lier and are pending on the date of the 
amendment, The amended period of 
limitation is meant for the new suits to 
be filed after amendment. However, 
S, 31 of the U, P, Act 10 of 1947 was. 
an exception and it affected even pend- 
ing suits, The Full Bench in AIR 1951 
All 485: (1951 AH LJ 56) (Raghuraj 
Singh v. Sobhuman) laid down that the 
reduced period of limitation was appli- 
cable to the suits under S, 180 which 
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were pending in second appeals on the 
date when the amending Act came inte 
force, that is, on 14-6-1947, 


It is not disputed that in the instant 
ease. S, 31 is not relevant because. the 
suit under S, 180 and the execution 
proceedings in respect of the decree 
passed therein, stood already concluded 
before the enactment of the U, P, Act 
10 of 1947, Ifail to see how the amend- 
ment effected by S, 32 in Schedule IV. 
Group B, against serial No, 18 in the 
U. P, Tenancy Act, 1939 reducing the 
period of limitation for the filing of a 
suit under S, 180 from three years to 
two years in itself disregarding for the 
time being S, 27 (5), could affect the 
tights of the parties in a suit under 
S. 180 which had been decided much 
earlier and the execution of! the decree 
whereof had also gone through and stood 
completed, It cannot be disputed that if 
S. 32 were to stand all alone and S, 27 
(5) were not there, then the opposite 
parties Nos, 4to 9 could not have 
claimed any hereditary rights on the 
basis of Section 180 (2) on the ground 
that in 1947, by Section 32, the period 
of limitation stood reduced from the 
period of three years to the period of 
two years. The rights of the parties in 
decided cases do not stand affected 

‘ merely because after the decision in the 
ease, the legislature effects change in 
the period of limitation, 


26. However, it was argued that on 
a combined reading of the two provisions 
viz. S. 27 (5) and S. 32, the result follow< 
ed that those trespassers ageinst whom 
suits were filed within two years of the 
start of limitation but who were 
ejected after a period of two years be- 
came hereditary tenants, IT am unable 
to accept this contention. I have shown 
above that by itself neither of the said 
two provisions was capable of bringing 
about the.said result and I do not think 
that the combined effect of the two pro~ 
visions is any different, It was contended 
that Section 32 which reduced the period 
of limitation for suing under Section 180 
from 3 years to 2 years should ba 
deemed to be retrospective, For the pura 
pose of argument, the maximum retro- 
spectivity may be given to Section 32 so 
that it may be supposed that the said 
provision should be deemed to have 
been in existence and operation when, 
in the instant case, a suit was filed on 


¥-2-1942 under Section 180. The effect. 


‘of giving such retrospectivity, will ba 
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that on 7-2-1942 when the suit under Sec~ 
tion 180, was filed, it will be deemed 
that the period of limitation was twa 
years from the date when limitation 
started i, e, in the instant case, from 
July 1, 1940. The suit was filed on 7-2 
1942 — well within two years of July 
d, 1940, i 
Thus the suit was filed within the 
period. of limitation even on the basis 
of the reduced period of limitation 
brought into existence by Section 32 of 
the U, P, Act 10 of 1947, Now let us ad- ~ 
vert to Section 180 (2) to see whether ` 
the opposite parties Nos, 4 to 9 could 
claim to have acquired hereditary rights 
on the ground that the reduced period 
of limitation should be deemed to hava 
been in operation on 7-2-1942 when tha 
suit under Section 180 was instituted, 
They could not claim the benefit of Sec- 
tion 180 (2) because the suit was institu- 
ted within limitation even on the basis 
of the reduced period of two years of 
limitation, Thus on the basis of a re- 
trospective operation of Section 32, the 
said opposite parties could not claim to 
have acquired hereditary rights for the 
suits were filed within two years, that 
is. within the reduced period of limita- 
tion and the benefit of Section 180 (2) 
could not be availed of by the said op- 
posite parties, So far as Section 27 (5) 


.was concerned, it was a declaratory pro- 


vision which declared that the rights of 
the parties would be as on the date of 
ejectment, These rights will have to be 
determined on the basis of other provix 
sions contained in the U. P. Tenancy, 
Act or in the 1947 amending Act, 


It will not be a correct interpretation 
of Section 27 (6) to think that it enabled 
the trespassers to avail the benefit of 
their possession during the period of the 
suit under Section 180 and subsequently. 
during the period of execution proceed« ` 
ings up to the date of ejectment becausa 
such an interpretation will be in conflict 
with the substantive provision contained 
in S, 180 (2) which, as f have stated 
above, did not undergo any material 
amendment by the U, P, Act 10 of 1947, 
If the legislative aim was to confer heredis 
tary rights on the trespassers agains? 
whom the suits were filed within two 
years of the start of limitation but who 
were ejected after the period of two 
years in the execution of the decrees 
passed in suits under S, 180, then it was 
incumbent for the legislature to have 
effected suitable changes in S, 180 (2). 


Or, in the alternative, in S, 27 6) ii ` 


, 
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should have been provided that’ tke 


rights of the parties would be as on the 


date of ejectment and for determining 
such rights it would be deemed as if ro 
suit had been filed under Section 18). 
No such provision was made in Sec- 
tion 27 (5) for disregarding the effect of 
the institution’ of a suit under Sec- 
tion 180 and it is not permissible to dis- 
regard the effect of the institution of 
such a suit when Section 180 (2) made 
‘the date of the institution of the suit 
the decisive criterion for determining 
whether the trespasser acquired tenancy 
rights or not. 


*. In the absence of any such amend- 


ment of S. 180 (2) or in the absence cf 
any provision in Section 27 (5) render- 
ing the institution of the earlier sut 
under Section 180 ineffective, it is nct 
possible to contend with the aid of Sec- 
tion 27 (5) read with Section 32 of the 
U. P. Act 10 of 1947 that those tres- 
passers against whom the suits were 
filed within a period of two years btt 
who were ejected after the said period 
became hereditary tenants. Such an in- 
terpretation. as I stated above, would 
be in conflict with Section 180 (2) which 
prescribed only two ways in which the 
trespassers could become hereditary 


_ tenants — one where the suit was nct 


brought within the period of limitation 
and secondly where the decree obtained 
under Section 180 was not executed 
within the period of limitation. Ther2 
is no third category consisting of th? 
trespassers against whom suits might 
have been filed within a period of two 
years but whose ejectment took plac3 
after the said period of two years, The 
justification for the said category is 
said to be provided by a combined read- 


‘ing of Section -27 (5) read with Sec- 


tion 32 of the U.P. Act 10 of 1947. When 
Section 180 (2) in so far as this aspecz 
of, the matter is concerned was left un- 
amended by the U. P. Act 10 of 1947, 
in my opinion, it is not possible to jus< 
tify the said interpretation. 

27, It is a 
that once a suit is filed, the period o- 
limitation ceases to run, A trespasser is 
not entitled to seek benefit of his oc- 
cupation during the period of the pen- 
dency of the suit or during the execu- 
tion proceedings. He is entitled to the 
benefit of his occupation during the 
period prior to and till the institution of 
the suit. See Narayan .Jivangouda Patil 
v. Puttabai (AIR 1945 P, C. 5) where it 
was laid down as under :— 
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fundamental proposition — 
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“Sir Thomas Strangman contended 
strongly that since the title of the con- 
tending parties was involved in the suit 
it would be quite futile to institute a 
suit for possession. Their Lordship’s are 
unable to appreciate this point for the 
institution of a ‘suit can never be said 
to be futile, if it would thereby prevent 
the running of limitation.” 

28. The head-note in .(1942) 46 Cal 
WN 551 Maharam Ali v. Mobarak: Ali 
lays down as follows :— 

“Sec. 28 of the Limitation Act does 
not extinguish the title of a person who 
being dispossessed brings a suit within 
twelve years of the dispossession, though 
he may get a decree and possession be~ 
yond such period.” 


29. Section 28 of the old Limitation 
Act was`in material respects analogous 
to Section 180 (2) of the U. P. Tenancy 
Act, 1939. In my opinion, .there was 
nothing in the -provision of U, P. Act 
10 of 1947 which might be said to have 
affected the said fundamental position 
in law. i 


30. Something has beéén said about 
the purpose behind the enactment of the 
U. P. Act 10 of 1947. The statement of 
objects and reasons which led to the 
passing of the said Act was as follows: 


_ “The interpretation of certain provi- 
sions of the United Provinces- Tenancy 
Act by the courts made it possible for 
the landlords to secure the ejectment of 
a very large number of cultivators in 
contravention of the underlying inten- 
tion of the Act, which was to confer 
security of tenure upon tenants. On 
resumption of office the Ministry im- 
mediately appointed a Committee to 
examine the working of certain sections 
of the Act and to make suggestions to 
remedy the defects and to consider and 
report whether land from which tenants 
had been ejected could be restored to 
them. The Committee was also. required 
to consider whether the provisions of 
the various Acts passed during the Sec- 
tion.93 regime to amend the United 
Provinces Tenancy Act should be re- 
pealed or permanently incorporated in 
the Act after re-enactment in their pre- 
sent or amended form. The Committee 
gave its serious thought to the matters . 
referred to it and- its recommendations 
are contained in the report placed on 
the table. Government. after a careful 
consideration of those recommendations 
took decisions, which have bzen em- 
bodied in the present Bill.” 
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31. In the Report of the United Pro- 
vinces Zamindari Abolition Committee, 
Volume 1 at pages 350, 351 and 352, it 
has been stated as under :— 


“Finally the United Provinces Tenancy 
Act. 1939, conferred hereditary rights 
on all tenants and. thereby, arbitrary 
ejectment came to an end. But the land- 
lord’s rapacity continued to be acute as 
ever. He did not fail to take the fullest 
advantage of some loopholes leftin the 
1939 law. S, 171 of the United Provin- 
ces Tenancy Act, 1939, provides, among 
other things, for the ejectment of a 
tenant who sublets his holding contrary 
to the provisions of law, that is, for a 
period of more than 5 years, or before 
the expiry of three years after the last 
sub-letting, This provision was intended 
to apply only to sub-leases made after 
the commencement of the new law. The 
Board of Revenue, however, held that 
the law applied retrospectively and any 
sub-letting made contrary to law, whe- 
ther before or after the commencement 
of the new Act, came within the mis- 
chief of that section. Some other rulings 
laid down that all lands held by sub- 
tenants for more than one year without 
a registered sub-lease were held unlaw- 
fully. Tempted by the prevailing high 
prices of agricultural produce during the 
second World War the landlord took the 
fullest advantage of these interpreta- 
tions and filed a huge number of suits 
for the ejectment of tenants- and sub- 
tenants under Section 171, with a view 
to increase rents and realise nazrana 
from new tenants. No warning could 
prove of any avail. The following table 
gives the number of suits filed and the 
area from which the tenants were eject- 

ed under Section 171: 





Total no. of Numberin Area in sores 

Year cases dis- which eject- from which 
posed of. mentactually  ejectment 
ordered. aotually 
took plases 
1939-40 2,172 664 709.8 
1910-41 16,083 7,538 6,306.77 
3941-42 42,051 21,142 31,458.43 
1942-43 50,257 24,852 38,148.48 
`- 46,610 24,174 34,200.48 


Total .. 157,173 78,368  1,10,823.89 _ 


After the restoration of the Congress 
Ministry in 1946, the mischief was un- 
done and lands were restored by an 
amending Act to the tenants who had 
been ejected under Section Į}71, contrary 
to the intentions of the framers of the 
United Provinces Act, 1939. All the 
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same the landlords could not be made 
to disgorge the huge sum they had re- 
ceived as nazrana in these transactions. 
The following tables give figures for 
ejectment under Sections 163 to 165, 175 
to 179 and 180 of the United Provinces 
PR Act, 1939, up to the end of 


Sections 163-185 


Tota! no. of Number in Area in aores 
Year cases dis- which eject- from which 
posed of, ment actually sjectment 
ordered, actually 
took place, 
1939.40 10.75} 2,112 995.89 
1940-41 43,928 13,401 29.535.92 
184 1-42 63,360 23,141 58.485.58 
1242.43 52,789 19,540 37,412 14 
1943.44 30,229 10,065 25,017.93 
Total . 1,98,057 68,259 1,46,497,41 
lee area Lh 
Sections 175-179 
Total no, of Number in Area in acres 
Year cases dise which eject- from which 
posed of. ment actually ejectment 
ordered, actually 
took place. 
a, aaa a 
1939-40 14,606 6.179 4,919.98 
1940-41 43,752 34 672 65,254.61 
1941-42 17,075 14,886 24,052.68 
1942-43 12,207 10,833 18,240.09 
1943-44 45,461 31,062 25,793.19 
oe 
Total .. 1,33,091 97,631 12 81,60.55 
3,11,584 3,26,991.48 
N. B.—These figures were 
furnished by the 
Board’s office for 
the period from 
January 1, 1940 a 
to December 31, 
1945, 
AL rte! Ormea iee te a 
Seation 180 
1389.40 81,369 19,068 28,676.83 
1940-41 50,096 28,745 34,320 69 
1941-49 43,244 25,017 82,481.29 
1942.43 1,02.186 58,852 42,552.61 
1943. 44 82,059 45,694 46,847.29 
Total ... 3,08,874 1,977,376  1,84,358.71 
2,05,958 2,19,166.99 


N. B.—These figures were 
furnished by the 
Board’s office for 
the period from 
January 1. 1940 
to Decembsr 31, 
1945, ; 
SS LT LT tee 
32. The aforesaid facts, however, in 
no way, will justify the interpretation 
which is sought to be placed on S, 27 (5) 
read with S, 32 of the U. P. Act 10 of 
1947. I again repeat that in the absence 
of necessary amendment in S. 180 (2) 
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of the U, P. Tenancy Act or in the ab- 
sence of a provision in S. 27 (5) of th? 
amending Act 10 of 1947 providing that 
the earlier institution of -suits unde: 
S. 180 was to be disregarded for th? 
purpose of determining the rights of th2 
parties on the date of ejectment, it was 
not possible to confer hereditary rights 
on such trespassers against whom suits 
under S. 180 had been filed within a 
period of two years but who were eject- 
ed in the execution of the decrees passed 
in the said suit after a period of two years. 
In my opinion, our brother Gopi Nath, 
J. who referred this case to the large? 
Bench, in his referring order correctly 
doubted the contention that such tres- 
passers (against whom suits were filed 
within a period of two years but whe 
were ejected in the execution of the 
decrees after the said period) became 
hereditary tenants in view of the provi- 
sions of the U. P. Act 10 of 1947. He 
observed . 


“Hereditary rights under S, 180 are 
matured by the application of sub-sec 
(2) thereof. Sub-sec. (2) of S, 180 of the 

. U. P, Tenancy Act. so far as material, 
provides :— 


Serer eee ccwessaccoecarecesesresseras 


A trespasser can become a hereditary 
tenant only if no suit against him is 
filed within the prescribed period or é 
decree obtained is not executed withir 
time. What is therefore to be seen in the 
instant case is whether a suit was filec 
within two years and a decree executec 
within time. As seen above, the suit was 
filed within two years and the decree 
executed and possession obtained within 
one year of the decree, Respondents 
Nos. 4 to 9 consequently did not mature 
hereditary rights.” 


33. At another place, referring to the 
Full Bench decision reported in Kedar 


Nath v. Jamuna (1964 All LJ 442): 
(AIR 1965 All 116) holding that the 
earlier decrees obtained under S. 180 
did not become ineffective after the 
reinstatement under S. 27 (3) of the 
U. P. Act 10 of 1947. Gopi Nath. J. ob- 
served: 

“Once it is held that the earlier de- 


cree was valid and what was affected 
by sub-sec, (5) of S. 27 was the execu- 
tion thereof, the status of a trespasser 
would not be converted into that of a 
hereditary tenant on the ground that 
the actual ejectment took place after 
two years from the date of trespass. 
Sub-sec, (2) of S. 180 of the U. P. Ten- 
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ancy Act provides that hereditary rights 
accrue only if a suit is not filed within 
time or a decree obtained nor executed 
within limitation. If a suit is filed within 
limitation and the decree also executed 
within the time prescribed therefor, 
sub-sec, (2) of S. 180 of the U. P. Ten- 
ancy Act would not protect a trespasser. 
According to the decision in Kedar Nath 
v. Jamuna (supra) the decree remained 
intact. Only a fresh execution was re- 
quired for the ejectment of the judg- 
ment-debtor after his reinstatement un- 
der sub-sec, (5) of S. 27, In this case 
execution was also taken out within 
time.” 

34. I shall now advert to the case 
law on the subject. The relevant cases 
are these: 

1, Raghuraj Singh v. Sobhaman, AIR 
1951 All 485: (1951 All LJ 56) (FB) 

2. Sri Ram Pathak v. Board of Re- 
venue, 1956 All LJ 343. 

3. Kedar Nath v. Jamuna (1964 All 
LJ 442): (AIR 1965 All 116) (FB). 

4. Gopal Narain v. Kanchan Lal (AIR 
1971 All 556). 

5. Ramesh Chand v. Board of Revenue 
(1972 All LJ 925): (AIR 1973 All 120) 
(FB)). 

6. Prem Singh v. Hukum Singh (1973 
All LJ 913): (AIR 1974 All 50 (FB)). 

35. In AIR 1951 All 485: (1951 All LJ 
56) (FB) (supra), the following two -ques- 
tions were referred to the Full Bench :— 

“(1) Does the alteration made by 
S. 32, U. P. Tenancy (Amendment) Act 
10 of 1947 in the period of limitation 
for a suit under S. 180. U. P, Tenancy 
Act, govern suits instituted before the 
enactment came into force? 

(2) Can the new rule of limitation be 
applied for deciding cases which have 
reached the stage of appeal?” 

36. Agarwala, J, with whom the 
other two members of the Bench agreed, 
answered the said questions as follows :— 

“My answer to the first question re- 
ferred to us is ‘yes’ if the suit is pend- 
ing on the date when the Amending 
Act 1947 came into force and my answer 
to the second question is ‘yes’.” 

37. The Full Bench returned the said 
answers on the basis of its interpreta- 
tion of S, 32 read with S. 31. Five kinds 
of actions were visualised—the fifth was 
said to be of action “which has been 
already decided and execution has also 
been carried out in full.” Then it was 
observed :— ee 

“It is only the fifth category of cases 
which are not affected by S, 31,” 
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38. It is, therefore, 
retrospectivity which was 
S. 32 was confined only to pending 
actions and not to those cases which 
stood already decided and in which even 
execution had been carried out in full, 
It was emphasised that: 


“Even if an enactment is retrospec- 
tive in operation, it should not be given 
a larger retrospective effect than is ab- 
solutely necessary.” 


39. In 1956 All LJ 343 (supra), the 
Division Bench consisted - of Agarwala, 
and M. L. Chaturvedi, JJ. I have al- 
ready stated that Agarwala, J. was in 
the earlier Full Bench and he wrote 
out the main opinion with which the 
other two learned Judges of the Full 
Bench agreed. It will be reasonable, 
therefore, to think that Agarwala, J., in 
the Division Bench. did not intend to 
contradict himself with his stand in the 
earlier Full Bench. In the facts: of the 
said case, proceedings for reinstatement 
had taken place under the U, P. Act 
No, 10 of 1947. Thus, the trespasser who 
had been ejected in the execution of a 
decree in a suit under S. 180 was able 
to get reinstatement. A week after such 
reinstatement, the landlords filed a se- 
cond suit under S. 180 of the U, P. 
Tenancy Act for ejecting the reinstated 
trespasser, The question was whether 
the second suit- under S. 180 was main- 
tainable or not looking to the provisions 
of S, 27 (3) and sub-sec. (5) of the U. P., 
Act 10 of 1947. Two rival contentions 
which were raised were these. On be- 
half of the landlord it was contended 
that even after reinstatement, in view 
of S. 27 (5), the reinstated person re- 
mained a trespasser and he was liable 
to be ejected in a fresh suit under Sec- 
tion 180. On the other hand, the rein- 
stated person claimed that if the said 
contention of the landlords were to be 
accepted, the provisions of S. 27 by 
which he was restored possession would 
be nullified, The Division Bench ob~ 
served :— ‘ 


clear that the 
given io 


“At first sight there appears to be an 
anomaly in the provisions of S.. 27 of 
Act X of 1947. If the trespasser was to 
be reinstated to the land, what was the 
use of reinstating him if he was again 
to be ejected immediately after the 
order of reinstatement was passed, It 
may be noted, however, that by Sec. 32 
of Act No X of 1947 the period of limi- 
tation for the ejectment of a trespasser 
was reduced from three to two years 
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and this may provide the key for under- 
standing the anomaly created by Sec. 27. 
It appears to us that the effect of 
sub-sec. (5): of Sec. 27 is that if a suit 
for the ejectment of the. trespasser, who 
has been re:nstated to his land under 
Sec, 27, if filed, the period of limita- 
tion, that will now be calculated, is not 
three years, as it was when the earlier 
suit for ejectment was filed. but two 
years as it has been laid down in Act 
No. X of 1947. Therefore those tres- 
passers, who had completed two years 
of possession before they were ejected 
under the law as it prevailed before the 
commencement of Act No, X of 1947, 
would be entitled to retain possession 
after their reinstatement; but those 
trespassers, who had not completed 
even two years at the time when they 
were previously ejected, would be liable 
to be ejected upon a suit being filed 
within two years of their reinstatement.” 


40. It is obvious that the aforesaid 
observations were made to meet the 
argument which was raised on behalf of 
the reinstated persons that a second 
suit under Section 180 should be held 
to be not maintainable for else there 
was no point in the legislature granting 
reinstatement to the ejected persons. 
The Division Bench rejected the said 
contention by pointing out that in view 
of the change in the period of limita- 
tion brought about by Section 32, a good 
defence will be available to certain 
categories of trespassers in the second 
suit which might be filed against them 
by the landlord under S. 180. Such cate~« 
gory will consist of those trespassers 
against whem the earlier suit under 
S. 180 had been filed after the expiry 
of a period of two years from the date 
of the start of limitation, In the fresh 
suit, such trespassers as defendants 
will be enabled to contend that the suit 
against them would be barred in view 
of the reduced period of limitation, 
Thus, in the case of this category of 
trespassers, it cannot be suggested that 
their reinstatement under S. 27 (3) was 
a mere transient interlude to be follow~ 
ed by another ejectment in the fresh 
suit under S. 180. 

In a fresh suit, the trespassers belong- 
ing to the said category will have a good © 
defence to escape ejectment. The latter 
part of the observations of the Division 
Bench has to be interpreted in conjunc- 
tion with the former portion of the ob~ 
servations. Hence, when the Bench ob= 
served that “those trespassers, who had 
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completed two years of possession be- 
fore they were ejected under the law 
as it prevailed before the commence- 
ment of Act No, X of 1947, would be 
entitled to retain possession after their 
reinstatement; but those trespassers, 
- who had not completed even two years 
` at the time when they were previously 
ejected, would be liable to be ejecied 
upon a suit being filed within two years 
of their reinstatement,” it was really 
having in mind that category of tres- 
passers against whom earlier suits un- 
der S. 180 had been filed after the 2x- 
piry of a period of two years from -he 
date of the start of limitation. 

It was really not intended to lay down 


that in a fresh suit to be filed by he 
landlord against the trespassers under 
S. 180, the trespassers would be «n- 
titled to contend that the two yeers’ 
period of limitation should include not 
only the period from the date of -he 


start of limitation up to the date of -he 
limitation of the first suit but also ~he 
period of the pending of the suit md 
the period taken in the execution of the 
decree up to the date of ejectment. 
Such an interpretation will be against 
the law which was laid down by Agar- 
wala, J, himself in the earlier Full 
Bench. I agree with my brother Gopi 
Nath, J. in the following observaticns 
made by him in the referring order re- 
lating to the aforesaid observations of 
the Division Bench :— i 


“In my opinion what the observation 
really means is, not the actual ejectment 
but a proceeding relating to ejectment, 
ie. a suit for ejectment filed within 
two years of the date of trespass.” 


41. According to my understanding, 
the Division Bench is an authority orly 
for the proposition that in case fresh 
suits were filed after reinstatement, 
then a good defence would be open to 
such trespassers against whom the eer- 
lier suits under S. 180 were filed after 
the expiry of a period of two years frcm 
the date of the commencement of limi- 
tation. 


42. In 1964 All. LJ 442: (AIR 1985 
All 116) (FB) (supra), on an interpreta- 
tion of S. 27 (5) of the 1947 Act, it was 
laid down that trespassers, even after 
their reinstatement under S, 27 (3), re- 
mained liable to be evicted in the execi- 
tion of the decree passed in the earlier 
suit under Section 180 and a second 
suit under S. 180 after the reinstata- 
ment was. not maintainable, It is obvious 
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that this Full Bench overruled the ear- 
lier Division Bench decision reported in 
1956 All LJ 343 (supra) to a limited ex- 
tent at least in so far as in the latter 
case it had been laid down that a second 
suit under S. 180 was not maintainable 
against trespassers. The Full Bench 
granted a limited approval to the said 
Division Bench authority in so far as 
the latter laid down that the trespassers 
were liable to be again evicted despite 
their earlier reinstatement, It will be 
recalled that before the Division Bench 
it had been argued that reinstated 
trespassers were not liable to be evicted 
after their reinstatement because that 


‘would have nullified the purpose of re- 


instatement. This argument was repel- 
led by the Division Bench and it was 
remained liable to 
be again evicted after their reinstate- 
ment. 

Tothis extent the Division Bench is 
said to have laid down the correct law. 
But while the Division Bench held that 
the reinstated trespassers were liable 
to be evicted in a fresh suit under Sec- 
tion 180, the Full Bench, on, the con- 
trary; laid down that they were liable 
to be evicted in the execution of the 
earlier decree passed under S, 180 which 
continued to remain intact despite the 
enactment of the U. P, Act 10 of 1947 
and in view of the existence of the said 
decree, a second suit under S. 180 after 
the reinstatement of the trespassers 
would not be maintainable due to the 
bar contained in S. 47 C.P.C. 


I cannot see how this Full Bench can 
be said to have wholeheartedly approv- 
ed the earlier Division Bench case 
when the Full Bench has clearly held 
that a second suit under S, 180 was not 
maintainable unlike the pronouncement 
of the Division Bench upholding the 
maintainability of the fresk suit, This 
Full Bench is even remotely not an au- 
thority for the proposition that those 
trespassers, against ` whom suits were 
filed within two years of the start of 
limitation but who were ejected after 
the expiry of two years, became here- 
ditary tenants by virtue of the provi- 
sions contained in S. 27 and S. 32 of the 
U. P. Act 10 of 1947, 


43. In AIR 1971 All 556 (supra) the 
Division Bench was not concerned with 
trespassers at all. The persons seeking 
reinstatement were the tenants and they 
were alleged to have surrendered their 
plots in favour of the landlords. They 
were seeking relief under S, 27 (2) of 
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the U, P. Act 10 of 1947. This case is, 
therefore, not of much help in determin- 
ing the controversy in the instant writ 
_ petitions. 7 i 


44. In the Full Bench decision report- 
ed in 1972 All LJ 925: (AIR 1973 All 
120) it was again a case where the re- 
instated person was the original here- 
ditary tenant of the holding in suit. He 
filed a suit under S. 202 of U. P. Act 1 
of 1951 against his sub-tenants (who 
had been declared as such under the 
proviso to S. 27 (3) of the U, P. Act 10 
of 1947) after the expiry of three years 
from the date of the declaration. The 
suit had been decreed by the courts be- 
low and a writ petition was filed chal- 
lenging the verdict of the said courts. 
The said petition was dismissed and 
thereafter a special appeal was filed 

- which came up before the Full Bench 
for hearing. The special appeal was dis- 
missed and it was held (at p. 933): 


P 


“In out opinion, Bhagmal became 4 
Sirdar, The appellants acquired the 
status of sub-tenants, They were liable 
to ejectment on the expiry of three 
years from the date of'the order of re- 
‘instatement. The application for. reinsta- 
tement was rightly allowed. The suit 
for ejectment under S. 202, Zamindari 
Abolition Act, was validly decreed.” 


45. The Full Bench held that by 
virtue of S. 27 (5), the original heredi- 
tary tenant (who had been ejected ina 
decree under S. 180) should, on reinstate- 
ment be deemed to. have remained 
a hereditary tenant during the period 
between his ejectment and reinstate- 
ment, It referred to 1956 All LJ 343 
(supra) in support of the view that “on 
reinstatement pre-existing right revived 
retrospectively.” It was further obser- 
ved “The decision in Sri Ram Pathek’s 
case was upheld by the Full Bench in 
Kedar Nath v. .Jamuna (1964 All LJ 
442)”, With respect, it will not be quite 
correct to say that the aforesaid Full 
Bench in Kedar Nath v. Jamuna (1964 
All Ly 442): (AIR 1965 All 116) had 
really upheld the decision in Sri Ram 
Pathak’s case in its entirety. In my view 
the said. Division Bench case got only 
a qualified approval and in a very 
material respect it stood overruled by 
the decision in the said Full Bench 
case, However, I recognise that it is 
not for this Full Bench consisting of 


three judges to decide whether the ob- 


servations of the Full Bench reported 
in 1972 All LJ 925: (AIR 1973 All 120) 
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(supra) were apposite or not. However, 
one thing seems to me clear. The Full 
Bench in 1972 All LJ 925 : (AIR i973 


All 120). (supra) was concerned with the 
case of a reinstated hereditary tenant 
and his right to eject his sub-tenants 
under S, 202. It was not concerned with 
the rights of the reinstated trespassers 
and, therefore, it is not an authority 
for the proposition that the reinstated 
trespassers against whom suits were 
filed within a period of two years of 
the start of limitation but who were 
evicted after the period of two years in 
the execution of the decree, acquirea 
hereditary rights on account of the fact 
that even though on the date of the 
suit, the period of two years had not 
expired, but as on the date of ejectment, 
the period of two years -stood expired, 
therefore, such trespassers acquired 
hereditary rights. 


46. In 1973 All LJ 913: (ATR 1974 All 
50 (FB)) (supra), again, there was no 
such controversy as is being dealt with 
by this Full Bench. The reinstated per- 
son was an occupancy tenant and he had 
been ejected in the execution of the 
decree passed in a suit under S, 171 of 
the U. P. Tenancy Act, 1939. The Full 
Bench in the said case was not concer- 
ned with the case of trespassers ejected 
under S., 180 of the said Act. There is 
nothing in this Full Bench which may 
throw any light on the controversy at 
hand. 


47. It, therefore, seems to me that 
there is no case where till so far it might 
have been laid down that those tres- 
passers against whom suits under S. 180 
were filed within two years of the start 
of limitation. but who were evicted in 
the execution of the decrees after the 
said period of two years, should be 
deemed to have become sirdars on the 
ground that on the date of actual eject- 
ment, the period of two years stood ex- 
pired even though suits had been filed 
against such trespassers well within the 
period of two years. In my view, sup- 
port for such a. proposition which is 
sought to be obtained from the Division 
Bench case reported in 1956 All LJ 343 
(supra) is not warraned as on the true 
import of the observations of the said 
Division Bench no such law was intended 
to be laid down and, indeed, it is not 
clear that the Division Bench in the said 
case was really called upon to decide a 
specific case of a trespasser against 
whom the suit under S, 180 might have 
been filed within the period of two 
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years but who had been ejected afier 
the expiry of the period of two years. 
However, I am clear in my mind that in 
case it be held that the Division Bench 
intended to lay down the said proposi- 
tion, then, in my view, it was not the 
correct interpretation of law. 


48. It is said that on the principle of 
stare decisis, we should uphold the 
aforesaid proposition. | am not impress- 
ed with this argument, For one thing 
not one single case has been brought to 
our notice where it might have be2n 
held that trespassers against whom su-ts 
were filed within a period of two yeers 
but who were evicted after the said 
period of two years acquired heredita-y 
rights by virture of the provisions coi- 
tained in S. 27 and S. 32 of the U. P. 
Act 10 of 1947,.When no specific case 
decided to the said effect has been cited 
before us, it is not possible to impart 
the doctrine of stare decisis. The fact 
that in the cases decided after 1956. the 
Division Bench case reported in 1956 
All LJ 343-(supra) was getting a quali- 
fied approval should not lead us to the 
conclusion that it was being laid down 
that trespassers against whom suits 
were filed within the period of two 
years but who were evicted after the 
period of two years acquired hereditary 
rights, 


That controversy was never before 
the courts in the said cases. It is also 
Not correct to say that the ‘said Divisicn 
Bench case was being upheld in its en- 
tirety. I have already indicated above 
that the Full Bench decision reported 
in 1964 All LJ 442: (AIR 1965 All 115) 
(supra) in a very material respect over- 
ruled the said decision. of the Divisio 
Bench, It is interesting to see that 
sometimes while placing reliance on tke 
aforesaid Division Bench case tke 


Board of Revenue laid down a propos-- - 


tion which is contrary to the one which 
is now sought to be propounded before 
us on the basis of the aforesaid Division 
Bench case. For example, in Ram Naresh 
v. Ram Autar (1959 R. D. 301), a re- 
ference was: made to Sri Ram Pathak s 
case. However, relying on the Boards 
decision reported in 1951 R. D. 106, t 
was held that ‘ta person, who was eject- 
ed as a trespasser, after reinstatemert 
under S. 27, cannot acquire higher rights 
than that of a trespasser, i. e., he is er- 
titled to revival of the same rights and 
title which he had possessed when he 
was ejected in the suit under S, 189, 
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U. P. Tenancy Act, Thus the plaintiff 
Ram Autar does not acquire heredi- 


tary right on the date immediately. 
preceding the date of vesting and 
as such he does not acquire the 


rights of Sirdar under S. 19 of the U. P. 
Z. A. & L. R. Act.” This conclusion is un- 
doubtedly against the proposition which 
is now sought to be canvassed before 
us, namely, that the reinstated trespas- 
sers acquired hereditary rights and un- 
der S. 19 of the U. P. Act 1 of 1951 be- 
came the Sirdars. Of course, I am not 
in agreement with the other point which 
has been laid down in the said case de~. 
cided by the Board of Revenue, It was 
observed in the said case: 


“Now the question is whether Ram 
Autar, the present plaintiff has acquired’ 
the rights of ‘“landholder” under any 
provisions of the U. P. Zamindari Aboli- 
tion and Land Reforms Act. Unless Ram 
Autar acquired the rights of bhumidhar, 
Sirdar or adhivasi, he cannot maintain 
any suit under S. 202 U. P. Zamindari 
Abolition and Land Reforms Act.” 

49. In the earlier discussion, I have 
repelled the said view. My limited pur- 
pose in making a reference zo the said 
decision of the Board of Revenue is to 
show that the Division Bench judgment 
reported in 1956 All LJ 343 (supra) was 
being interpreted in different manners 
and the Board in the said case inter- 
preted the Division Bench in a manner 
contrary to the proposition which is now 
sought to be supported on the basis of 
the said Division Bench. In such a situa- 
tion, the invocation of the principle of 
stare decisis is not justified because it 
cannot be said that there was one con- 
sistent line of interpretation in the 
cases which were decided after the pro- 
nouncement of the Division Bench in 
1956. It will be seen that in AIR 1968 
SC 466: (1968 All LJ 313), Sonawati v. 
Sri Ram, the Supreme Court upset the 
Full Bench decision of this court in re- 
gard to the interpretation of S. 20 (b) 
(i) of U. P. Act 1 of 1951. Many cases 
had been decided on the basis of the 
Full Bench decision of this Court and 
yet the Supreme Court upset the deci- 
sion of the Full Bench. No principle 
of stare decisis was allowed to come in 
the way. 

In my opinion, there is no justification 
for invoking the principle of stare deci- 
sis on the facts of the instant case. 
More so when as I already pointed out, 
it is really not necessary to decide whe- 
ther the opposite parties Nos. 4 to 9 had 
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acquired sirdari rights on the ground 
that they had remained in possession 
for more than two years on the date of 
their ejectment on 21-5-1943 even 
though a suit against them was filed 
well within the period of two years of 
the start of limitation. 


50. I now go on to consider the second 
contention raised by Sri Sripat Narain 
Singh to attack the judgments of the 
courts below decreeing the suits under 
` S, 202. He contended that the suits 


in question were barred by S. 11 C. P. G: 


The said contention is raised on the 
basis that in 1954, the opposite parties 
Nos, 4 to 9 had filed seven suits under 
S. 202 against seven sets of defendants 
and two of these suits related to the 
respective petitioners in the instant two 
writ petitions, The said suits were dis- 
missed and the review petitions were 
also dismissed. The matter became final 
thereafter. Counsel’s contention is that 
in view of the judgments in the said 


suits, the subsequent suits under S. 202 . 


were not maintainable, 


The earlier suits were dismissed on 
the short ground that the claim of the 
opposite parties Nos. 4 to 9 for reins- 
tatement under S, 27 of the U. P. Act 
10 of 1947 stood rejected by the order 
dated 31-1-1955 passed by the Board of 
Revenue allowing the revision against 
the order of the Collector granting re- 
-instatement. The suits under S, 202 were 
dismissed on 3-5-1955 and on the said 
date it was the Board’s order dated 31-1- 
1955 which held the field, It is obvious 
that the suits were bound to be dismis-~- 
sed on the preliminary ground that the 
plaintiffs were not the reinstated per- 
sons and the defendants were not the 
sub-tenants in terms of the proviso to 
S. 27 (3). The very basis of the suit was, 
therefore, lacking. In reality, the dis- 
missal should be deemed to be on the 
ground that the suit was premature in- 
asmuch as the status of the plaintiffs 
and the defendants had not been finally 
decided and was the subject-matter of 
a writ petition which had been filed 
against the said order of the Board of 
Revenue dated 31-1-1955. 


The said writ petition was allowed on 
28-9-1955, and the case was remanded 
to the Board of Revenue, The Board 
ultimately, on remand, dismissed the 
said revision on 25-5-1961 and upheld 
the Collector’s order dated 28-3-1951 
granting reinstatement. It will thus be 
_seen that the status of the par- 
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ties stood finally determined only on 
25-5-1961 when the Board dismissed the 
revision and upheld the Collector’s order 
of reinstatement. Thereafter, the instant 
suits were filed on 9-8-1961 (I am dis- 
regarding the writ petition against the 
Board’s aforesaid order dated 25-5-1961 
which was dismissed by this court on 
17-5-1965. Nothing turns on the result 
of the said writ petition). 


Therefore, it will be seen that the dis~ 
missal of the earlier suit filed under 
S. 202 was substantially on the prelimi- 
nary basis that the parties were not 
shown to be covered by the provisions 
of S. 27. The said finding at the said 
stage was justified in view of the 
Board’s order dated 31-1-1955, However, 
as the controversy had not become final 
in view of the pendency of the writ 
petition against the said order of the 
Board and ultimately the Board’s order 
was set aside, therefore, it has to be 
held that the opposite parties. Nos. 4 to 
8 acquired the said right to file the 
fresh suits under S. 202 after 25-5-1961 
when the Board dismissed the revision 
against the Collector’s order dated 28-3- 
1951 and the said order of the Collec- 
tor became final, It is well known that 
if a suit is dismissed on a preliminary 
ground or on the ground that it is pre- 
mature, its judgment does not operate 
as res judicata in the subsequent suit. 
(See Abdullah Ashgar Ali Khan v. 
Ganesh Dass {AIR 1917 PC-201): (15 All 
LJ 889), Amba Prasad v. Mahboob Ali 
Shah (1964 All LJ 805): (AIR 1965 SC 
54) and Tarak Chandra v, Jagdish 
Chandra (AIR 1954 Pat 41). ` 


51. Now, I consider the third conten- 
tion raised by Sri Sripat Narain Singh., 
He has contended that as formal deli- 
very of possession was not obtained by 
the opposite parties Nos, 4 to 9 after 
in the proceedings 
under S. 27 of . the U. P., Act 10. 
of 1947, therefore the suits ‘in ques- 
tion were not maintainable, In my 
view, the provisions of Order 21 Rule 36 
C.P.C. were not attracted to the facts 
of the instant case. The proviso to Sec- 
tion 27 (3) was a statutory declaration 
of the rights of the landlords, the per- 
sons who were inducted earlier by the 
landlords and the persons subsequently 
inducted by way of reinstatement un- 
der S. 27, The persons inducted earlier. 
by the Zamindars were declared to be 
the sub-tenants of the subsequently re- 


instated person, Rent became payable 
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by such sub-tenants to the subsequert- 
ly reinstated persons. I fail to see how 
and why it should be held to be neces- 
sary for the subsequently reinstated 
person to have sought a formal delivery 
-of the land as against the landlords. 
There was no such necessity and it is 
not open to the sub-tenant to raise the 
said contention. 

It has not been shown to us that the 
landlords at any time disputed the rights 
of the subsequently inducted persons 
to deal with their sub-tenants. In this 
connection, the Division Bench case 1e- 
ported in 1962 All LJ 133 is a clear 
authority that a recourse-to O. 21 R. 26 
C. P. C. is not called for in the cr 
cumstances such as are present in the 
instant case. Sri Sripat Narain Sinzh 
sought to contend that the said Divisicn 
Bench did not lay down the correct 
law on the ground that §. 141 C. P. C. 
read with S. 243 of the U. P. Tenanzy 
Act 1939 were not noticed by the Divi- 
sion Bench. I do not think that tne 
correctness. of the Division Bench can 
be assailed on the said ground. [t is 
well known that S, 141 does not apply 
to execution proceedings and O. 21 R. 36 
C, P. C, cannot be pressed into service 
on the basis of S. 141. 


52. The two writ petitions 
stand dismissed with costs. 


K. C. AGARWAL, J. (Minority view): 
~ 53. This writ petition challenges tne 
validity of the judgments and orders of 
respondents Nos. 1 to 3 dated 15-10-19€9, 
2-5-1968 & 6-1-1968. This case has had a 
chequered history resulting into a hotly 
contested litigation spreading over a 
quarter of a century, The end of tkis 
litigation is, however, still not in sight. 


shall 


54. It appears that Uma Singh, tne 
predecessor-in-interest of the respo2- 
dents Nos. 4 to 9 of writ petition 
No, 4292 of 1969 trespassed on the lamd 
in dispute on or about 12th Decem- 
ber, 1939. The Zamindar instituted 
a suit for his ejectment under Sez- 
tion 180 of the U. P. Tenancy Act. The 
suit was resisted by the defendants but 
was decreed on March 28, 1943. The 
Zamindar put the decree into execution 
and succeeded in dispossessing the d2- 
fendants on 21st May, 1943. The Zamin- 
dar thereafter let out the land to the 
petitioner. After the coming into force 
of the U. P. Tenancy (Amendment) Act, 
1947, Uma Singh and respondents Nos. 4 
to 9 filed an application for re-instat2- 
ment under S. 27 (1) (©) of the U. > 
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Tenancy (Amendment) Act, 1947 (here 
inafter referred to as “the Amending 
Act”)... The application was rejected by 
the trial court. : 

In appeal, the Collector allowed tha 
application on 28th March, 1951 and de- 
clared the petitioner as sub-tenant for 
three years under the provisions of sub- ` 
section (3) of S. 27 of the Amending Act. 
A revision was thereafter filed by the 
petitioner before the Additional Com- 
missioner who recommended to the 
Board of Revenue that the order passed 
for the reinstatement of the respondents. 
4 to 9 was illegal and, therefore, was 
liable to be quashed. The Board of Re- 
venue accepted the recommendation of 
the Additional Commissioner and 
allowed ‘the revision by the order dated 
3ist January, 1955 and directed the ap- 
plication filed for their reinstatement by 
the respondents 4 to 9 to be rejected. 
Aggrieved by the aforesaid order of the 
Board of Revenue, the respondents 4 
to 9 filed a writ petition in this Court. 

The writ petition was allowed by a 
learned Single Judge on 29th Septem- 
ber. 1955 and the order of the Board of 
Revenue was quashed. Against the judg- 
ment of the learned Single Judge, a 
special appeal was filed by the peti- 
tioner. The appeal was dismissed on ist 
October, 1960. Consequent upon the dis- . 
missal of the special appeal, the Board 
of Revenue again decided the revision 
on 25-5-1961. This time the Board of 
Revenue found that the order of re- 
instatement made by the Collector on 
28-3-1951 was eminently just and pro- 
per. On this finding the revision was 
rejected. The petitioner again preferred 
a writ petition in this Court, which was 
dismissed on 17th June, 1965. 


55. It appears, however, that before 
these proceedings under S. 27 (1) (c) of 
the Amended Act were terminated, the 
respondents 4 to 9 filed a suit for the 
ejectment of the petitioner under S. 202 
of the U. P. Zamindari Abolition and 
Land Reforms Act, 1951 (hereinafter re- 
ferred to as the “Act No. .1 of 1951”). 
Finding that the application filed by the 
respondents 4 to 9 for reinstatement has 
been rejected by the Board of Revenue, 
the trial court dismissed the suit of 
the said respondents on 3-5-1955, After 
the order of the Board of Revenue was 
set aside in the writ petition, a second 
suit under S. 202 of Act No. 1 of 1951 
was filed by respondents 4 to 9 on 9th 
August, 1961. The suit was contested 
by the petitioner. It was, however, 
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decreed on ist January, 1968. The ap- 
peal preferred by the petitioner before 
the Additional Commissioner and there- 
after second appeal before the Board of 
Revenue were dismissed, Hence this 
writ petition, 


56. This writ petition came up for 
hearing before Hon’ble S. N. Dwivedi, J. 
As in his opinion, one of the questions in- 
volved relating to the acquisition of rights 
of Bhumidhar by respondents 4 to 9 was 
a question of general importance, there- 
fore, he referred the same for conside- 
ration of a larger bench. The question 
referred was whether the respondents 
became Adhivasi of the land in dispute 
under the latter part of clause (b) of 
S. 20 of U. P. Act No. 1 of 1951. The 
aforesaid question was answered in the 
negative by a Division Bench of this 
Court on 2ist February, 1973. The writ 
petition was thereafter listed before 
Gopinath, J. who finding that certain 
observations made by the aforesaid 
Division Bench presented some diffi- 
culty, referred the writ petition toa 
larger Bench, Consequent upon the said 
reference, the present Bench was con- 
stituted for deciding the writ petition. 


57. The first submission made by the 
learned counsel for the petitioner was 
that the Board of Revenue committed 
_an error in holding that the respondents 
4 to 9 acquired the rights of hereditary 
. tenant under sub-sec, (2) of S. 180 of 

` the U.P. Tenancy Act, 1939. According 
to his submission, under .sub-sec. (5) of 
S. 27 of the Amending Act, 1947, the 
status of a trespasser would not be con- 
verted into that of a hereditary tenant 
on the ground that the actual ejectment 
of such a trespasser took place after two 
years from the date of trespass. The 
learned counsel contended that under 
Section 180 (2) of the U, P. Tenancy 
Act, the rights of hereditary tenant 
could accrte only if suit is not filed 
within the time or a decree obtained is 
not executed within limitation. But 
where, as here, a suit is filed within 
limitation, a trespasser would not be- 
come a hereditary tenant, as sub-s. (2) 
of S. 180 of the U. P. Tenancy Act 
would not come to the rescue of. such a 
person. 


58. In order to appreciate the conten- 
tion of the learned counsel for the peti- 


tioner, it is necessary to refer, in brief, 
to the provisions of U. P. Act No. X of 
1947. The Amending Act was titled as 
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the “United Provinces Tenancy (Amend- 
ment) Act, 1947”. The preamble of the 
said Act provided: 

“Whereas it is expedient to amend 
certain provisions of the U. P. Tenancy 
Act, 1939 and to give relief to certain 
tenants ejected thereunder and also to 
providi for the better utilisation of the 
and ...... 

A review of the provisions of the 
Amending Act would show that not only 
certain provisions of the U. P. Tenancy 
Act were amended but certain new pro- 
visions were also inserted by it. Amongst 
the new provisions the one with which 
we are concerned in the present case 
is Section 27, Section 27 provides for 
reinstatement of any person ejected 
from his holding or any part thereof :— 

(a) Under Section 165 of the Act for 
the non-payment of any amount not. 
exceeding 1/4th of his annual rant. 


(b) Under ` Section 171 of the Act, 
otherwise than on the ground of an 
illegal transfer and by way of sale or 
gift. 

(& Under Section 180 of the Act not- 
withstanding his having been recorded 
as an occupant after the Ist day of 
January, 1938. Such a person was re- 
quired to file an application within six 
months from the date of the commence- 
ment of the Act, namely, 14th June, 
1947. On an application being ñled, a 
notice of the same was required to be 
given to the landholder as well as to the 
person, if any, subsequently admitted 
as a tenant. Sub-sec, (3) of S. 27 pro- 
vided:— 


“On receipt of an application under 
sub-sec, (1) or sub-sec, (2), the court 
shill give notice to the landholder and 
to the tenant, if any, in possession of 
the whole or part of such holding. 
After making such enquiry as may he 
necessary, if the Court is satisfied that 
the applicant was so ejected or dispos- 
sessed, ‘it shall order that the applicant 
be reinstated in such holding or part 
thereof, as the case may be, and that 
any other person in possession of it be 
ejected therefrom: 


Provided’ that if such holding or any 
part thereof is in the possession of any 
person to whom the landholder had let 
it out oa A the first day of September, 
1946, such person not being a relation, 
dependent or servant of the landholder, 
the court instead of ordering the eject- 
ment of such person, shall, notwith- 
standing the provisions of any law for 
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the time being in force, declare him to 
be the sub-tenant of the applicant in 
respect of such holding or ‘such part. 
The person so declared as a sub-tenar:t 
shall not be liable to ejectment until 
after the expiry of three years from the 
date of the declaration. In such a case, 
the rent payable by the applicant to tke 
landholder shall be the rent payable by 
him for such land before ejectment cr 
the amount calculated according to the 
circle rates, whichever is less, and tke 
rent payable to the applicant by tke 
person declared as sub-tenant shall ke 
the amount payable by such person 10 
the landholder, immediately before tke 
declaration or twelve and a half per 
cent over and above the amount cal- 
culated according to the circle rates ap- 
plicable to hereditary tenants, which- 
ever is higher.” 


The other material provision, which is 
relevant for our purposes, is sub-sec, (5) 
of S. 27 of the Amending Act, which 
reads:— 

*(5) On reinstatement, the rights and 
liabilities of the applicant existing on 
the date of his ejectment or disposses- 
sion in respect of the holding or any 
part thereof from which he was ejected 
or dispossessed, shall revive subject to 
the proviso to sub-sec. (3).” 


As held by a Full Bench of this Court 
in Ramesh Chandra v. The Board of 
Revenue, 1972 All LJ 925: (AIR 1973 
All 120), it appears to me that S. 27 was 
intended to amend the effect of Sec- 
tions 165, 171 and 180, In substanc2, 
S. 27 was added as a proviso to each ore 
of these three sections. It has been said 
in this connection by the Full Bench 
that (at p. 929):— 


ere It has been seen that S. 27 of 
the Amending Act of 1947 operated as a 
proviso to several sections of the Prir- 


cipal Act. Instead of making the same 
detailed provision in Ss. 165, 171 and 
180 of the Tenancy Act separately, tke 


Legislature thought it better to make a 
single separate provision to cover all 
those sections, Since the provisions of 
S. 27 were not bodily incorporated in 
some existing provisions of the Princi- 
pal Act, they were to act only as a pre- 
viso thereto......... 


It is thus clear that S, 27 was added zs © 


a proviso to S. 180 of the U. P.. Tenancy 
Act as well. Consequently, a person who 
was dispossessed in a suit under S. 1€0 
of the U. P. Tenancy Act brought by. 
a landholder or a Zamindar, could also 
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file an application under S. 27 (1) (e) 
of the Act for reinstatement. Subse- 
quently admitted tenant by a landholder 
is further entitled under the proviso to 
sub-sec, (3) to be declared as the sub- 
tenant of the person applying for re- 
instatement for a fixed period of three 
years from the date of the declaration. 
In the instant case, Uma Singh, the pre- 
decessor-in-interest of respondents 4 to 
9 was dispossessed by the Zamindaz in a 
suit filed under S. 180 of the U. P. Ten- 
ancy Act. According to the case of the 
Zamindar, the land was trespassed by 
Uma Singh on or about 12th December, 
1939. 


The suit was filed on 7th February, 
1942 within limitation, as prescribed at 
that time, As a result thereof, or the 
application being filed for reinstatement 
under S. 27 (3) the respondents Nos, 4 
to 9 were reinstated but since the peti- 
tioner was admitted as a tenant by the 
landholder, he was declared to be a sub- 
tenant for the period of 3 years. The 
effect of passing an order under sub-sec- 
tion (3) of S. 27 of the Amending Act 
read with sub-sec. (5) of S, 27 was to 
render the operative nature of the de- 


cree passed under S. 180 of the U. P. 
Tenancy Act into ineffectiveness, The 
person who was evicted under S. 180 


of the U. P. Tenancy Act becomes entitl- 
ed to get the rights which he had on 
the date of his ejectment on the disput- 
ed land. The decree passed under Sec- 
tion 180 is virtually rendered to a state 
which has no value or no consequence. ' 
Dealing with the effect of a decree 
passed under S. 171 of the U., P. Ten- 
ancy Act in a similar circumstance, the 
Full Bench in Ramesh Chandra v. The 
Board of Revenue (1972 All LJ 925) 
(supra) observed (at p. 930):— 


“When sub-sec, (5) of S. 27 provides 
for the revival of the rights of the ori- 
ginal tenant its necessary consecuence 
and effect is the nullification of what- 
ever rights may have initially accrued 
to the subsequently inducted person. 


_The nullification is co-extensive with the 


revival. Since the pre-existing rights 
and liabilities of the original tenant re- 
vive, their revival can be effective only 
if the nullification of the rights and ob- 
ligations of the subsequently inducted 
tenant is co-extensive in duration, The 
subsequently inducted tenant could not 
hence validly say that he was ever the 
hereditary tenant of the holding.” 

The view taken in the aforesaid case 
was reiterated by another Full Bench of 
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this Court reported in- Prem Singh v. 
Hukum Singh, 1973 All Ly 913: (AIR 
1974 All 50). 


59. The question, however, is about 
the rights of a trespasser who was dis- 
possessed in a suit under S. 180 of the 


U. P, Tenancy Act. Shri Shripat’ Narain | 


Singh, counsel appearing for the peti- 
tioner, urged that a trespasser has no 
right to continue in possession of a land 
and as he is liable to be evicted or dis- 
possessed, therefore, even if an appli- 
cation of such a person under S, 27 (3) 
(c) is allowed, he would remain liable 
to eviction, Referring to sub-seec. (5) of 
S. 27 of the Amending Act, the learned 
counsel contended that under the afore- 
said provision, the rights would get re- 
vived provided there were any, before 
eviction of a person applying for re- 
instatement. In a case of trespasser, he 
did not have any right, hence sub-sec- 
tion (5) of S. 27 would not protect such 
a person. In the alternative, the coun- 
sel contended that as the respondents 4 
to 9 had been sued by the Zamindar or 
` the landholder within two years of their 
entering into possession, therefore, even 
if some right is said to be conferred on 
a trespasser by the aforesaid Amend~ 
ing Act, the same would not be avail- 
able to the respondents, 


60. Before dealing with the argu- 
ments of the learned counsel for the 
petitioner, it may be pointed out that 
by the Amending Act of 1947. the period 
of limitation for filing a suit against a 
person unauthorisedly taking possession 
of a land, was reduced from three years 
to two years, Previously, S. 180 laid 
down that in case a suit was not brought 
to evict a person within the period of 
three years as mentioned in the sche- 
dule, such a person would become a 
hereditary tenant. As a result of the 
amendment, a trespasser was entitled to 
get the rights of hereditary tenant, if a 
suit was not brought within two years. 


61. The reduction of the period of 
limitation for a suit under S. 180 of the 
U. P, Tenancy Act from 3 years to 2 
years would give rise to two kinds of 
cases viz. (i) where the suit was filed 
under S, 180 of the U. P. Tenancy Act 
within two years from the date of tres- 
pass and a decree obtained thereof and 
(ii) where the suit was filed beyond two 
years but within three years and a de- 
cree for dispossession was obtained. On 
the basis of the above categories, the 
learned counsel for the petitioner con- 


Bhagwati Singh v. Board of Revenue (FB) 


A.L R. 


tended that the case falling in the 
first category would be one to which the 
provisions of sub-sec. (2) of S. 180, as 
amended, did not apply and that such a 
person could not become a hereditary 
tenant, I am unable to accept the sub- 
mission. $ 


In order to apply the provisions of 
sub-sec. (5) of S. 27 read with S, 32 of 
the Amending Act, what was required 
to be seen was whether the person mak- 
ing an application for reinstatement had 
acquired the rights of hereditary tenant 
by the date of his dispossession or not. 
If under the provisions of the U. P. Ten- 
ancy Act, after amendment by U. P. 
Act No. X of 1947, the applicant for 
reinstatement had completed two years’ 
possesison on the date of his disposses- 
sion, he would become a hereditary ten- 
ant, In determining this question the 
fact that a suit had been filed against 
such a trespasser in the past within two 
years or three years has to be ignored. 
As observed above, a decree passed un- 
der S. 180 of the U. P. Tenancy Act was 
nullified, The necessary consequence of. 
the nullification would be as if the suit 
was not filed, 


Therefore, those trespassers who had 
completed two years of possession be~ 
fore they were dispossessed under the 
U. P. Tenancy Act, as it stood before 
the Amending Act, would be entitled to 
continue in possession after their rein- 
statement, But, the trespassers who did 
not even complete two years at the time 
when they were previously evicted or 
dispossessed, were liable to be dispos- 
sessed. It, therefore, appears to me that 
the completion of two years of posses- 
sion for acquiring’ the rights of heredi- 
tery tenant, as amended by U. P. Act 
No. X of 1947 must also cover those 
cases where suits had been filed against 
the trespassers within two years of their 
adverse possession, Of course, a tres- 
passer who had not completed even two 
years at the time when he was evicted, 
would still be liable to be evicted, The 
view taken by me is supported by the de- 
cision of this Court reported in Shriram 
Pathak v, Board of Revenue (1956 All 
LJ 343). Dealing with this case, the Full 
Bench in Ramesh Chandra’s case (1972 


` All LJ 925) (supra) observed (at p. $31):—~ 


“The view that on reinstatement pre= 
existing rights revive retrospectively is 
supported by a decision of a Bench in 
Sri Ram Pathak v, Board of Revenua, 
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In that case a trespasser. mentione= in 
clause (c) of S. 27 (1) was reinstated, 
After reinstatement a suit for his eject- 
. ment was again filed, Previously the 
period of limitation for a suit under 
S. 180 of the Tenancy Act for ejectrent 
of a trespasser was three years. By 
S. 32 of Act X of 1947 the period was 
reduced to two years. The Bench eld 
that for the second suit for ejectrent 
(filed after the commencement of Aci 10 
of 1947) the applicable period of limita- 
tion will be two years. It was also -eld 
that if the reinstated trespasser nad 
completed two years of possession pior 
to: his original ejectment, he would be 
entitled to retain possession after rein- 
statement and will not be liable to eject- 
ment again. But if he had not compet- 
ed two years, at that time, the second 
suit for ejectment will succeed. This 
shows that the period of possession prior 
to the original ejectment was liable to 
be recognised and was a material rir- 
cumstance for deciding the rights in 
the second suit for ejectment. 
. completion of two years a trespasser 
became a hereditary tenant under Sec-~ 
tion 180 (2) U., P. Tenancy Act. The 
effect of the reduction in the perioc of 
limitation was retrospectively made ap- 
plicable to the possession of the tres- 
passer prior to the commencement of 
Act 10. of 1947, as a result of the re-ro~ 
spective operation of the order of rein~ 
statement. The decision in Sri Fam 
Pathak’s case was upheld by a Full 
Bench in Kedar Nath v. Jamuna (1264 
All Ly 442).” 


62. A doubt was, however, cast by 
the learned counsel on the  correctr2ss 
of the view taken in the above wo 
cases. I am, however, not prepared to 
accept the same. To me, it appears that 
sub-sec. (5) of S, 27 of the Amending 
Act read with S, 32 leaves no room or 
doubt that a trespasser who had can- 
pleted two years of possession before he 
was evicted would be entitled to be- 
come a hereditary tenant and, as sth, 
he is not liable to be dispossessed at-er 
his reinstatement. The language used 
in sub-sec, (5) of S. 27 clearly shcws 
that the rights existing on the date of 
his ejectment are required to be seer 


63. The second question argued was 
that since the respondents 4 to 9 wre 
neither the landholders nor the heredi« 
tary tenants, therefore, the suit filed >y 
them under S, 202 of U. P. Act Nea I 
of 1951 is not maintainable. The subnés~- 
sion made is not tenable, The werd 
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‘landholder’ has not been defined in Act 
No, I of 1951. Section 3 (26) of Act I of 
1951 adopts the definition of the word. 
landholder’ given in the U, P. Tenancy 
Act for the purposes of the former Act. 
The definition of the word ‘landholder’ 
includes within itself not only a person 
to whom rent is payable but also a per~ 
son to whom but for the contract the 
rent would have been payable. By sub- 
sec. (3) of S. 27 of the Amending Act, 
the possession of a person reinstated is 
that of the landholder qua the person 
who is declared to be~a sub-tenant for 
a period of three years. By the fiction of 
law thus created by sub-sec. (4) of S. 27 
of the Amending Act the position of the 
respondents 4 to 9 was that of the land- 
holders, 


It would be seen that a suit -under 
S. 202 of U. P, Act No. I of 1951 can be 
filed by a landholder. Accordingly, the 
respondens 4 to 9 being the landholders 
had the right to file the suit against the 
petitioner on the basis thet -the latter 
being an Asami was liable to eviction 


under the aforesaid provision. Further- ` l 


more, the learned counsel for the peti- 
tioner is not right in submitting that the 
respondents 4 to 9 did not become sir- 
dars under Act I of 1951. Section 19 of 
the Act gives the categories of the per- . 
sons on whom the rights of sirdars were 
conferred by the 


can be deemed’ to have held the land 
for the purposes of acquisition of rights 
under this provision. The term ‘deemed 
to be held’ connotes a notional holding 
by a legal title. The. word, ‘deemed’ 
makes it clear that a thing is not what 
in the eye of law it is supposed to be. . 
Accordingly, the respondents, even if 
they did not succeed in obtaining pos- 
session of the land before the date of 
vesting, they would be deemed under 
S. 19 of Act I of 1951 to be sirdars. By 
virtue of sub-sec. (5) of S. 27 of the 
Amending Act, the respondents 4 to 9 
have already been held by me to have 


acquired rights of hereditary tenant, . 


64. . The third submission made by 
the learned counsel was that the respon~ 
dents 4 to 9 did not obtain formal deli- 
very of possession after the order of 
reinstatement was passed under sub- 
sec, (3) of S. 27 of the Amending Act, 
therefore, the rights of the said respon< 
dents acquired under the aforesaid order 
were lapsed, In other words, the argu- 
ment put forward was that since. the 


b- 


said provision. It ~. 
covers within itself even a person who -~ 
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said respondents did not apply for for- 
mal delivery of possession under O. XXI, 
R. 36 of the Code of Civil Procedure, 
they obtained no rights as hereditary 
tenants by virtue of the decree obtain- 
ed by them. The submission made is 
devoid of substance. Order XXI, R, 36 
of the Code of Civil Procedure is not 
meant to be applied to a case like the 
present. 


This is a rule under which for exam- 
ple, a plaintiff who has been dispossess- 
ed of the rents and profits by his tenants 
but who, by reason of their being ten- 
ants in possession with a lawful title 
is not entitled to be put into actual pos- 

session, is enabled to be put into pos- 
` session of his proprietary rights, of 


which he has been deprived by the 
defendants. But where, as here, the 
_ petitioner himself was a party in the 


proceedings under S. 27 of the Amend- 
ing Act, the respondents 4 to 9 were 
not required to obtain formal delivery 
of possession, The order, by which the 
respondents 4 to 9 had been declared 
entitled to take back possession, was 

- binding on the petitioner. The Amending 
Act had only imposed the bar prohibit- 
ing the reinstated tenant from obtaining 
possession for three years. In the cir- 
cumstances, the question of obtaining 
formal possession did not arise. 


65. The controversy relating to the 
requirement of obtaining formal posses- 
sion came up for consideration before 
a Division Bench of this Court in Ganga 
Saran v. Board of Revenue (1962 All LJ 
133). In this case the view taken was 
that the provisions of Order 21, Rule 36 
are not applicable to a case where an 
order of reinstatement is obtained under 
S. 27 of the Amending Act, 1947, I am 
in respectful agreement with the view 
taken in that case, The learned Judges 
have given a number of reasons in sup- 
port of their conclusion, I need not men- 
tion the same in my judgment, As. al- 
ready stated above, Order XXI, Rule 36 
applies only where the property was in 
exclusive possession of a person not 
bound by the decree and entitled to re- 
main in possession. The present is not 
a case of such category, 


66. The last submission made by the 
learned counsel was that the judgment 
given by the Authorities is barred by 
the principle of res judicata. While giv- 
ing the facts I mentioned in the begin- 
ning that the respondents 4 to 9 filed a 
suit under S, 202 of U. P, Act No, I of 
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1951 against the petitioner. The said suit 
was dismissed by the trial court on 3-5- 
55 as the application for reinstatement 
made by the respondents 4 to 9 under 
S. 27 stood rejected on the date when 
the said suit filed under S. 202 came up 
to be decided. While dismissing the suit 
the trial court observed that as the 
order of the Collector holding the res- 
pondents 4 to 9 to be entitled to get re- 
instated had been set aside, therefore, 
the possession of the petitioner was no 
longer that of an Asami. Relying upon 
the aforesaid observations that “the pos- 
session of the defendant is no longer 
that of Asami,” the learned counsel urg- 
ed that the petitioners were not liaole 
to be evicted under S. 202 of Act I of 
1951. ` 

The submission made is wholly unten- 
able. It must not be forgotten that zhe 
suit filed by the respondents 4 to 9 had 
been dismissed as they were not found 
to be entitled to get the relief because 
of the rejection cf their application un- 
der S. 27 of the Amending Act. The 
Court was neither called upon nor had, 
in fact, decided the rights or title of 
the petitioner at that time. The observa- 
tion made by the trial court in that suit 
was to be read in the context in which 
it was made, Read in that context. it 
will have to be found that neither was 
any decision arrived at nor any finding 
recorded in that case that the petitioner 
was not Asami. As the trial court was 
dismissing the suit on the ground that 
the respondents + to 9 had no right to 
maintain the suit, he made consequential 
observation to the effect that the peti- 
tioner was not an Asami. In these cir- 
cumstances the finding given in the 
above suit cannot be said to operate as 
res judicata. 


67.. Before closing the judgment, I 
may observe thai the present law relat- 
ing to the interpretation of S. 27 of the 
Amending Act, 1947 was laid down by 
this Court in 1956. More than 20 years 
have passed since the above view was 
taken. It will not now be advisable to 
take a different view after the lapse of 
over 20 years, specially when hundreds 
of the cases relating to the acquisition 
of rights on the basis of S. 27 of the 
Amending Act have been decided on 
the basis of Shriram Pathak’s case (1956 
All LJ 343) (supra). The provisions of. 
S. 27 of the Amending Act are now 
more or less dead as no dispute in res- 
pect to the rights accruing thereunder 
are pending decision. In these  circum= 
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stances it does not appear proper to 
change the view taken in that case and 
not to adhere to the same, In Raj Narzin 
v. Sant Prasad (AIR 1973 SC 291) while 
dealing with the desirability’ of over- 
ruling a decision of long standing the 
Supreme Court observed (at p._ 294):— 

“A decision of long standing on zhe 
basis of which many persons will in zhe 
course of time have arranged their af- 
fairs should not lightly be disturbed dy 
a higher court not strictly bound itself 
by the aforesaid decision ............ A cif- 
ferent view would not only induce an 
element of uncertainty and confusion, 
but would also have the effect of æn- 
settling the transactions which might 
have been entered into on the faith of 
that decision.” 

68. I am of the opinion that the pre- 
sent is a fit case for invoking the dzc- 
trine of stare decisis. I would, the-e- 
fore, not like to take a view contrary to 
the one taken in Shriram Pathak’s cee, 
(1956 All LJ 343) even if I am satisf2d 
that the same was incorrect. 

69. I have already stated above tkat 
Shriram’s case (1956 All LJ 343) (supza) 
laid down the law correctly, In my opn- 
ion, therefore. the writ petition has no 
substance ang is liable to be rejected 

70. In the result, the writ petition 
fails and is dismissed, with costs. 

BY THE COURT 

71. These two connected writ peti- 
tions are dismissed with costs. 

Petitions dismissed. 
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Ramji Lal, Defendant-Appellant v, 
Ram Sanehi Lal Pandey, Plaintiff-Res~- 
pondent. 


Second Appeal No. 3101 of 1967, Dý- 
9- 8-1977.* 


' (A) Evidence Act (1 of 1872), S. 20 — 
Third person expressly empowered -y 
parties to make his own enquiries in 
the dispute and then make his state- 
ment — S. 20 not applicable — State- 
ment of third person is in the nature »f 
arbitration award — (Arbitration Act 
(1940), S. 2 (a), (b).) 

A joint application was moved on be~ 
ħalf of both the parties praying that 


*(Against decree and judgment of H., La 
Khare, 1st Addl: Dist. J., Allahabed, 
D/- 23-8-1967.) 
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one S be appointed as a referee under 
S.-20 of the Evidence Act. Both the 
parties jointly stated in the said appli- | 
cation that whatever would be stated by’ 
the said sole referee, either in person 
before the Court or by a statement in 
writing to be submitted by him to the 
Court, would be treated as sole evidence 
of both the parties and both the parties 
would be bound by the same, Jt was 
further stated in the application that the 
said referee would be entitled to exa- 
mine the papers on record or to make 
such other enquiries as he liked to make 
before making his statement in the 
Court, S. the alleged referee, did not 
personally appear before the court but 
sent his statement in writing on the re- 
cord of the trial court. It was stated by 
him that he sent for the plaintiff and 
the defendant, heard them, examined 
the papers in their presence, entertain- 
ed the evidence which the parties desir- . 
ed to lead and after taking into consi- ' 
deration the entirety of the aforesaid 
matter, he reached the conclusion that 
a sum of Rs. 4100 was payable and 
should be paid by the deferdant to the. 
plaintiff, This statement was filed on 
9th May, 1966, and on the same date 
the Court pronounced ‘its oo on 
the basis of the said statement: 


Held, that it was hard to describe it 
a case to which S, 20 of the Evidence - 
Act could be said to be applicable, But 
on a true construction of the application” 
it had to be held that S was appointed 
the sole Arbitrator by the parties, The 
so-called statement was really in the 
nature of an award. In the circumstan- 
ces of the case, the Courts below mis- 
directed themselves in passing the judg- 
ment and decree in favour of the plain- 
tiff respondent by treating the said 
statement as one under S. 20 of the 
Evidence Act, Case law discussed. 


(Para 11) 
Anno: AIR Manual (rd va Evi- 
. dence Act, S. 20 N. 1; Arb. Act. 3 (a). 


N. 1A; S, 2 (b) N. 1. 

(B) Arbitration Act (10 of 1940), s. 1 
— Power of Court to pronounce judg- 
ment on day of filing of award in R 

In view of the provisions of S. 17,“ 
was not open to the court to es 
the judgment on the very day the arbi- 
tration award was filed in the.Court. ` 

(Para 14) 
. Anno: AIR Manual (3rd._ Edn.) Arb. 
Act, S. 17 N 2 ~ 

(©) Arbitration Act (10 of 1940), S. 17 
= Objections to award — Waiver — 
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: Observations by Court ‘neither party has 
‘to raise any objection’ — Cannot be con- 


strued as waiver on part of parties — 
The right of party cannot be allowed to 
be put into jeopardy on the basis of an 
order which could at best be said to be 
uncertain and vague, (Para 12) 

Anno: AIR Manual (3rd Edn.) Arb. 
Act, S. 17 N. 4. 

(D) Arbitration. Act (10 of 1940), S. 29 
— Statement of Arbitrator under S. 20 
— Would not always amount to estop- 
pel under S. 31 Evidence Act — (Evi- 
dence Act (1872), S. 31). AIR 1933 All 861 
(SB), Dist; AIR 1939 All 176 Not Foll.; 
AIR 1946 PC 72, Rel. on. (Para 16) 

Anno: AIR Manual (3rd Edn.) Arb. 
Act, S. 20 N. 1. 

(Œ) Arbitration Act (10 of 1940), S. 17 
— Judgment of Court on award — Whe- 
ther party can file objection to award 
_ treating judgment as nullity. 

After the decision of the trial court it 
was not open to the parties to file- ob- 
jections treating the statement of the 
_ vfeferee as an award of the Arbitrator. 
- The judgment of the trial court had 
been pronounced and the parties could 
assail the said judgment and decree 
passed thereon only by filing regular 
appeals and not treating the same as a 


nullity. (Para 17) 
_ Anno: AIR Manual (3rd Edn.) Arb 
- Act, S. 17 N. 4. , 

Cases Referred: Chronological Paras 
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AIR 1967 Punj 179 4, 
AIR 1952 Punj 344 7 
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AIR 1939 All 176 15, 16 
AIR 1933 All 861 (SB) 4, 5, 9, 16 

S. K. Agrawal, for Appellant; S, N. 
Verma and Birendra Dikshit, for Res- 


pondent. 


JUDGMENT:— This is a second ap- 
peal* arising out of a suit wherein the 
plaintiff claimed a money decree against 
-the defendant on the ground that the 
. former had lent certain amount to the 
latter, To be specific, the plaintiff claim- 
ed a decree for Rs. 5478 with pendente 
lite and. future interest as costs, The 


defendant contested the suit and denied - 


the factum of loan ‘or that anything was 
due from him to the- plaintiff. The plain- 
tiff gave a list of witnesses whom he 
proposed to examine at -the trial and 
one such proposed witness was Pt, Satya 
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Narain Misra. The plaintiff examined 
himself and thereafter a joint applica- 
tion (paper No. 33C) was moved on be- 
half of both the parties praying that 
Pt. Satya Narain Misra be appointed as 
a referee under S. 2C of the -Evidence 
Act. Both the parties jointly stated in 
the said application that whatever 
would be stated by the said sole referee, 
either in person before the court or by 
a statement in writing to be submitted 
by him to the court, would be treated 
as sole evidence of both the parties and 
both the parties would be bound by the 
same. It was further stated that neither 
of the two parties would tender any 
other evidence in the suit. Lastly. it was 


stated in the application that 
the said referee would be en- 
titled to examine the papers on 


record or to make such other enquiries 
as he ‘liked to make before making his 
statement in the court, The statement of 
the referee would be read in accordance 
with S. 20 of the Evidence Act, 


Pt. Satya Narain Misra, the alleged 
referee, did not personally appear be- 
fore the court but sent his statement in 
writing which is paper No. 33B on the 
record of the trial court. It was stated 
by him that he sent for the plaintiff and 
the defendant, heard them, examined 
the papers in their presence. entertain- 
ed the evidence which the parties de- 
sired to lead and after taking into con~ 
sideration the entirety of the aforesaid 
matter, he reached a conclusion that a 
sum of Rs, 4100 was payable and should 
be paid by the defendant to the plain- 
tiff, He further stated that on the said 
sum of Rs. 4100, the plaintiff was also 
entitled to his proportionate costs. This 
statement was filed on 9th May, 1956, 
and on the same date the court pro~ 
nounced its judgment on the basis of 
the said statement. The relevant order=- 
sheet of the court is worth re-produc= 
tion. 


“9-5-56. 39B Referee’s statement, 
Admit, on file, 
Sd/- Moti Babu 
9-5-56. 


Neither party has to raise any objece 
tion. 
Order f 
The suit is decreed for a sum of Ru- 
pees 4100 with proportionate costs. As 
to the rest the suit is dismissed with 
costs on parties, 
Sd/~ Moti Babu 
9-5-56, 
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an application was moved which is paper 
No, 62C. By this application the def2n- 
dant prayed that the decree of the court 
based on the :judgment dated 9th May, 
1956 be not signed..It was contended 
that the referee was in fact and in law 
an Arbitrator and his statement amount- 
ed to an award, The defendant was 
entitled to file objection to the award 
within 30 days of the service of. the 
notice of the -filing of the award under 
Art, 158 of the old Limitation Act, As 
the defendant was not allowed to. mle 
his objections, it was prayed that he 
should be given an opportunity to file 


objections to the said award. The. seid 
application dated 21st. May, 1956 was 


rejected on the same date, Against tne 
judgment of the trial court dated Sth 
May. 1956, an appeal was filed in tae 
lower appellate court but the same was 
dismissed and the trial -court’s judz- 
ment and decree were confirmed. Ther2- 
after the defendant filed the: Inekon s- 
cond appeal, ` i 


'3. I have heard ieathed set for 
the parties. On behalf of the appellant 
it has been contended that paper No. 
33C in reality and in law amounted <0 
an arbitration agreement ‘between the 
parties and therefore Pt. Satya Narain 
Misra was really appointed and’ tke 
dispute between the parties’ was refer- 
red to him in the capacity | of an Arb- 
trator and not as teferee’ under S. 20° cf 
the Indian Evidence Act, Consequently, 
his ‘alleged statement (paper No, 395) 
was really an award ‘given by the Arbi- 
trator who under S. 14, sub-sec. (2) cf 
the Indian Arbitration ` Act, 1940 . was 
bound to give notice to the parties’ af 
the filing of the award, Thereafter the 
parties were’ entitled to a period of 3) 
days under the‘old Limitation Act _to 
file their objections. 


4, Learned counsel for the appellee’ 
has placed’reliance on the following 
authorities in support of his contention. 
(1) Chhabba Lal v. Kallu Lal (AIR 1946 
PC 72); (2) Sadhu Ram v. Ude Rar 
(AIR 1967 Punj 179); (3) Shambhunatk 
Goenka v, Madan ‘Mohan, Ghuwalewale 
(AIR 1977 NOC `241). (Delhi); (4). Mt.. 
Akbari Begam v: Rehmat Hussain oe 
1933 “All 861) (SB). ` 


5. On the other. hand, Aparned -coun- 
sel for the; respondent has supported the 
judgment, of the lower . appellate court 


on the grounds set out-in the-said judg- . 


meéint “and. has :telied: ori..the -case: law 
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cited by the lower court. Learned coun- 
sel has also contended that in AIR 1933 
All 861 (SB) (supra) the decision in 
reality supports the respondents, It was 
contended, in the alternative, that it 
was open to the parties, if they. so de- 
sired, to file objections within 30 days. 
Moreover, on the date when the trial 
court passed its judgment, it was done 
on the basis that none of the parties 
desired to file objections, therefore, the 
court was entitled to act in the said 
manner, After ‘hearing learned counsel 
for the parties. I think that the conten- 
tion raised on behalf of the defendant- 
appellant is correct,, Whatever might 
have been laid down by this Court prior 
to 1946, I am of the opinion that after 
the Privy Council’s verdict in 1946 any 
such earlier pronouncement of this 
Court could not hold good and must be 
deemed to have been overruled by the 
pronouncement of the Privy Council. 
Privy Council interpreted S. 20 of the 
Evidence Act as follows: 

“It is obvious that- a reference to an. 
outside party to decide matters in dis- 
pute in a suit and the question of costs 
is not a reference to that party for in- 
formation in reference’ to a matter in. 
dispute, and if the reference is to be- 
regarded as made only under S. -20 it 
was a bad reference,” -~ 
In -Halsbury’s Laws. of England, IVth 
Edition Vol. 17, Para 74, page 57, it has 
been laid down as follows:— , 

“When a party agrees to: -be bound 
by what a-third person says or refers 
an opposite-party to a third person for 
information or an opinion on a given 
subject, the third person’s reply is ad- 
missible against the party šo agreeing 
or referring and if the ` reference ` has 
been made by oin it will be còn- 
clusive.” .. 


6. S. 20 of the "Evidence Act lays 
down as follows: 

“Statements made. by” person to whom 
a party to the suit has expressly refer- 
red for information in reference to. a 
matter in dispute are admissions,” 

-% In AIR 1967 Punj 179 a Division 
Bench overruled the earlier pronounce- 
ments of the, said court reported in AIR 
1951 Punj 416 and AIR.1952 Punj 344. 
Both were single Judge pronouncements. 

- 8. -Referring to'S. 20.of :the . Indian 
Evidence. Act, the Division Bench ae 
served (at.p, 181):— 

2 “It is: hard -to read. into ‘this, ‘section 
any..more ‘than that-if a-party to a suit 
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agrees. to be. bound by a statement of 
that third party when made is to ‘be 
treated as an admission by the party 
who made the offer, and if both parties 
agree to refer a matter to a third party 
his statement will be binding on both 
of them but J cannot regard the word 
‘information’ as meaning anything but a 
statement of fact, and not a decision of 
any kind.” 


9. In the aforesaid Delhi case, the 
Privy Council and Punjab decisions have 
been relied on and the ‘so-called referee 
before the said court was treated as an 
Arbitrator. So far as the Allahabad 
cases are concerned, about which a rè- 
ference has been made’in the lower 
court’s judgment, I have already observ- 
ed that the cases had been decided þe- 
fore the verdict of the Privy Council. 
The cases in so far as they are in con- 
flict with the Privy Councils verdict, 
cannot be treated to be good law. So 
far as AIR 1933 All 861 (SB) is _ con- 
cerned, it may be observed that there 
was a difference of opinion: between the 
two Judges of this Court and as such 
three questions were referred to` the 
Full Bench of three Judges. We- are not 
concerned with. the second and third 
question. The first’ question — was as fol- 
lows:-— 


“Can the parties to a suit agree, Pee 
from the Indian Oaths Act, that they 
will abide by the statement of a wit- 
ness, including one who is a party to 
. the suit and can they. ‘leave the deci- 
sion of all points’ including costs arising 
in the case to be according to ‘his state- 
ment?” 


10. Sulaiman C; J. anawered the. ‘first 
question in the affirmative, He observ- 
ed:— f 


“In concurrence with the opinions of 
the learned Judges who have made this 
reference, I hold that an agreement to 
abide by the statement of a particular 
witness is in substance not .a reference 
to arbitration. The essence of arbitra- 
tion is that the arbitrator decides the 
case and his award is in the nature of 
a judgment which is later on incorporat- 
ed into a decree of the Court. The arbi- 
trator can’ either proceed on the ‘basis 
of his knowledge or’ make enquiriés and 
take evidence and then give his decision 
on such evidence. But : where. parties 
agree to.abide by the statement of a 
third person or a referee, the. referee 
merely makes a statement according to 
his knowledge ,or belief and the -Court 
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then decides the case and pronounces 
its judgment on the basis of such a 
statement and passes a. decree thereon. 
The referee is not authorised to make 
enquiries and take evidence, and then 
announce his decision on the basis of 
such evidence. He is called upon to 
make a statement according to his 
knowledge or belief: In the case of an 
arbitration, as the arbitrator’s award is 
an expression of an opinion and_ his 
procedure resembles that of Court, a 
party is entitled to file objections and 
challenge the validity of the award. 
The making of a statement by a referee 
or a third person has no resemblance to _ 
a proceeding conducted by. him as if he 
were a court of law, and accordingly 
there can be no procedure for filing ob- 
jections as to its validity, It is for the 
court, in pronouncing judgment, to con- 
sider. its effect, But under S. 20 of the 
Evidence Act statements made by per- 
sons to whom a party to the suit has 
expressly. referred. for information in 
reference to a matter in dispute re 
deemed to be admissions of the party 
himself. If the parties have agreed to 
abide by the statement of a third per- 
son to be made in court, he may well 
be a person to whom the parties have 
expressly referred fo information in 
reference to the matter , in dispute. It 
may be noted in this connection that for 
purposes of a reference to a third party 
under S. 20 of the Evidence Act.it is not 
necessary that the reference should be 
on question of fact within the know- 
ledge of the referee.” 
Mukerji, J. observed: 

“When the parties to a suit agree that 
a third person who is not a ‘party to 
the suit or one of themselves shall de- 
cide the point arising in. the case as 
also the question of costs, they. really 
agree to an arbitration in the case by 
the said person or party.” l 


Hi. It seems to me that the observa- 
tions of the Full Bench are more in 
favour of the defendant-appellant than 
in favour of the plaintiff respondent. 
From the facts of the instant case, which 
have’ been reproduced above, it would 
be seen that Pt. Satya Narain Misra was 
expressly empowered to make his own 
enquiries into the dispute and then to 
make his statement. The court had to 
pass the judgment in accordance with 
such statement. It seems to -me that it is 
hard to ‘describe it a- case to - which 
S. 20 of the Indian Evidence Act can be 
said to be applicahie. Puts “On. -& true 
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construction of the application dated =th 
Feb., 1956 (paper No, 33C) it has to be 
held that Sri „Misra was appointed -he 
sole arbitrator ‘by the parties. The =o- 
called statement dated 9th May, i6 
(paper No. 39B) was ‘really in thë sa- 
ture of an award, In the circumstanzes 
of the case, it can be said “that ” -he 
courts below have misdirected _then- 
selves in passing. the judgment and . ge~ 
cree in favour of the plaintiff respon- 
dent by treating the said `. statement 
(paper No. 3B) as. ong, under S. 20 of 
the Evidence Act. 

12. So far as the other objection of 
the learned counsel for ‘the __ plaintif- 
respondent is concerned, I do “not thimk 
that it can be’ said that the court was 
entitled to pass a ‘decree 7 immediately 
after an award ‘was filed on 9th “May, 
1956, merely by observing ' that ‘neither 
party has to raise. any objection’, ` I 
cannot construe this’ statement’ as a 
waiver on the part of the parties,- It 
does not expressly say -that neitrer 
party wanted or sought to raise obje=- 
tion, In any case, I am very clear in r-y 
own mind that the right of a party. can- 
not be allowed ‘to be put into jeoparcy 
on the basis of an order which could at 
best be said to be uncertain and vague. 

13. S, 17° of the aon Act = 
down as: follows: 

“Where the court sees’ no cause to 
remit the award or any of the matter 
referred to arbitration for reconsidera- 
tion or ‘to set aside the award, the court 
shall, after the -time for making an:‘aie 
plication to set, aside the award has ez- 
pired, or such’ application having been 
made, after refusing it, proceed tò prz- 
nounce judgment according to the ‘award, 
and upon the judgment so pronounced 
a decree’ shall follow, arid `` no 
shall lie from such decree except on’ tk? 
ground that it is in excess of, - or. net 
otherwise in accordance with the award.’ 


__ 14. It seems to me that in’ view of 
this position in ‘law it’ was’ not open: to 
the court to pronounce’ the judgment oa 
the very day the arbitration award wa 
filed in the Court.’ Even if for the’ sak? 
of argument it be accepted that a con- 
sent decree can be passed on the basis 
of an award even before -the: expiry o€ 
the time for filing. - objections to thz 
award, I am clear in my mind’ that: i 
is not possible in thé instant case. -ta 
hold that the judgment of the” trial 
court is one’ passed with consent... - 

15. Learned counsel for the plaintif 
respondent further .contended. that a 
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statement by an Arbitrator, would 
amount to estoppel ‘under Š. 31 of the 
Evidence Act, The said section lays 
down as under: te 5 


„ “Admissions are not ‘conclusive. proof 
of the matters admitted but- they may 
operate as estoppel under the provisions 
hereinafter .contained.” 
and for this proposition he placed reli- 
ance on a Division Bench decision of 
this Court reported in Umrai Ali Khan 
v. Intizami Begam (AIR 1939, All 176). 
The Head Note of this case is as under: 


“Where the, parties to a suit agree that 
a referee should: be appointed and case 
should. be decided according . to: what- ` 
ever statement the referee makes, . the 
agreement is not. in substance a refer- 
ence to. arbitration. -The statement which 
the referee makes in. pursuance of the 
agreement- is an admission under S. 20 
Evidence Act and. operates as an estop- 
pel against the parties.” 


16.“ The Division Bench -placed reli- 
ance on (AIR 1933 All 861) (SB) (supra). 
In my “opinion the Full Bench ‘never laid 
down- that a" statement under S. 20 
‘would’ always ‘amount -to-estoppel ‘on a 
joint reading of ‘the’ said’ section ' with 
S. 31°of the Evidence‘ Act. That point 
was “not’ before Full ‘Bench. It is true 
that the first question was answered in 
the affirmative by ‘all the three’ Judges 
of the -Full Bench, “but the’ basis’ of 
answer ‘given “was different in the case 
of each of the three Judges. - Sulaiman 
CJ, preferred the basis of his answer 
‘on the plea that as there’ wes’ contract 
between the patties in the shape of offer 
and acceptance to’ be bound by the’ state- 
ment of a referee, the claim involved 
in the suit could be treated to be ad- 
justed. on the . basis of the statement of 
the referee. Mukerji, J. on the other 
hand thought that the referee was in 
such a position. as an arbitrator, but he 
held that the party was bound by an 
award of.-the arbitrator as it has waiv- 
ed its right-to move objections to thé 
said award. King, J. did not say any- 
thing about , the,- basis on which he 
answered the first question. ‘He, merely 
held that such , agreement. between the 
parties. .can be. ‘treated -as legal. and. it 
was binding. ‘between . them.. With res- 
pect,-I, therefore, do not think the Di- 
vision Bench: case. ‘reported.in (AIR. 1939 
All -176) was correctly interpreting the 
case reported in (AIR 1933 All 861) (SB). 
Moreover, as I have. already observed, 
in AIR 1946 PC 72 case which was a 
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later decision, it has been clearly held 
that: 


“A reference to an outside . party to 
decide matters in dispute in a suit and 
the question of -costs is not a reference 
to that party for information in refer= 
ence to a matter in dispute, and if the 
reference is to be regarded as made only 
under S, 20 it is a bad referénce.” 

I, therefore, nagative this contention of 
the learned counsel for ” the plaintiff- 
respondent, > ; 


17. I do not think that the plaintiff- 
respondent is right in’. Suggesting that 
even after the decision of the ‘-trial 
‘court it was open to the parties to file 
objections treating: the statement of the 
referee as an award of the’ Arbitrator, 
The judgment of the -~ trial court -had 
been pronounced and the parties’ could 
assail the“ said -judgment -and decree 
passed thereon'only:by filing regular 
appeals and not treating the same. as a 
‘nullity. In this view of the matter, it 
was not open to the parties to file. objec- 
tions after. the judgment of- the” trial 
court. On the facts of the instant case, 
it appears that on 21st May, 1956, even 
‘within 30.days of the filing of the’ ‘state~ 
ment of. the referee, some kind, of ob- 
jection had been. filed by. the defendant- 
‘appellant. .Therefore, it was well within 
limitation, But I am of the opinion, as 
I have indicated earlier, that after the 
trial court’s judgment there was no 
occasion for the parties to filé any ob- 
jection and the proper stage . for filing 
objections only arises after the trial 
court has given notice to the parties of 
the filing of the award, 


18. I, therefore; set dide < the judg- 
ments and decrees of the ‘court -below 
and allow the appeal: and : remand ‘the 
case to the trial court for a fresh deci~ 
sion, The trial court shall give notice to 
the parties of the ‘filing of the ‘award 
of the Arbitrator (paper No, 39B) ‘and 
it shall be open to the parties to file 
objections, ‘if any, which may be filed 
by the parties in the’ manner as laid 
down under the Arbitration Act. The 
record of the case shall be sent down 
to the court below without the least pos- 
sible delay and the trial court shall pro- 
ceed without any further delay.-In the 
circumstances of the case the costs' of the 


second Sons shall ‘be easy. 
“Appeal allowed, 
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Smt. Bhagyawati Mittal, Appellant v. U. P. 
State Road Transport Corporation Lucknow 
and another, Respondents, 


Second .Appeal No. 
D/- 5-10-1977.* 

(A) Civil P.-C. (5 of 1908), Section 100 — 
Findings of fact — Bus accident — Whether 
there was negligence on the part of driver — 
Mixed question of fact and law arises. 

In a suit for damages for injuries sustained 
by the plaintiff in a bus accident the findings 
as.to how the accident took place, what was 
the speed at which the bus ‘was. being driven. 
the thickness of the brake pipe at the time 
when the same burst, the nature of injuries 
suffered by the plaintiff are questions’ of- fact. 
However, from those proved facts, the ulti- 
mate inference to be drawn whether ‘there 
was any negligence on the part of the defen- 
dants in the maintenance and the ‘operation 
of the vehicle will not be a pure question of 
fact. A mixed question of fact. and law is 
raised in such a situation. Similarly, a con- 
troversy about the damages, if any, to be 
awarded to a plaintiff on the, ground of the 
defendant’s negligence is.also a mixed ques- 
tion of fact and law.. Hence the High Court 
in second appeal is entitled to interfere on 
the question whether ‘the defendant’s negli- 
gence from proved facts stands established or 
not. Similarly, the Court is entitled to deter- 
mine whether in the facts of the case, the 
correct amount of damages has been’ assessed 
by the Courts below or not. (Para 10) 


Anno; AIR Comm. Civil P. C.’S. 100, 
N. 28, 32, 58. | 

(B) Motor. Vehicles Act (4 of 1939), Sec- 
tion 110-A — Motor accident —- Accident due 
to defect in mechanism — Proof — 7 Burden 
of proof, | 

Those who ply re sciatic ‘on. i the public 
road; and particularly those who do it for 
hire from day-to-day, owe a duty to see that 
parts which get worn with the passage of time 
are checked in the garage and replaced. When 
the thickness of a brake pipe gardually dimi- 
nishes over a period of time then the owner of 
the vehicle is under a, duty to see that he re- 
places the same from time to time taking in- 
to consideration the normal duration over 
which such a brake pipe can be safely re- 
lied -on to remain in operation. Obviously, 


2868 of 1972, 





“(Against judgment and decree passed by 
M. L. Agrawal, Dist: J.. Muzaffarnagar, D/- 
. 24-5-1972.) i 
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there can be no fixed . period.-and probanly 
that will depend on the user ofthe vehicle 
whether it is intensively used-or it is sparing- 
ly used. However, the owner: of: -he 
vehicle cannot certainly be allowed. to 
sleep over the matter and feel that he would 
change the brake pipe only when the sane 


some day bursts on the road causing. some. 


sort of accident. 

It was obvious in the facts of the instant 
case that the thickness of the brake pipe Lad 
been reduced in a most. dangerous maner 
from two units to 1/20th' unit. It would 5e 
highly dangerous for public vehicles, carrying 
large number of passengers to be plied where 
brakes are in such a highly unsatistactery 
state. It almost amounts to Playing with ie 
lives of' the passengers. Brake is the most sen- 
sitive part of a vehicle and it has; to. be mafa- 
tained in an absoliitely fit condition. How amd 
in what manner it should be done is for He 
authorities of the roadways to decide. If it 
is so necessary, taking into consideration the 
mechanical aspect of the matter, such brexe 
pipes may be replaced at short intervals 30 
that no risk is involved in running the vezi- 
cle. The burden was on the defendants to 
place the details regarding the mileage the 
vehicle in question had done when the aci- 
dent took place, thé last replacement of’ the 
brake pipes and the time and manner ïn whith 
it was done before the Court. The fact that 
the thickness of thé brake pipe was. so? stk- 
ingly diminished from 2 units to 1/20th ucit 
was itselfindicative that the brake pipe hed 
not. been replaced for a long time and there 
had been intensive user of the vehicle. Such 
a circumstance could only be treated as uttar 
negligence on the part of the owners of the 
vehicle and those who were responsible. sor 
its maintenance and upkeep. Therefore it 
must be held that the defendant, the State of 
U. P., was negligent in the maintenance of t-e 
vehicle and the accident was caused direciy 
due to such negligence. AIR 1975 Mad 1:7, 
1970 ACJ 198 (HL), Rel. on. (Paras 11, I3) 

Anno: AIR Manual M. V. Act S. 110-4, 
N. 2. 

(©) Motor “Vehicles Act u of 1989), Seo 
tion 110-A — Motor accident — Damages — 


Special and General damagee — . Quantifica- Bg. 


tion, | 


In a suit: for damages due to scott aocidest 
special damages on account of medical tres- 
ment have to be proved in their detail.’ s 
regards general: damages of. course, that hes, 
to a great extent, to depend on: the difference 
in the nature of injuries involved in the di 
` ferent cases, and therefore,. ultimately th 
amount to be awarded as damages will eo 
basically. dependent on. the: nature of injuries 


Bhagyawati v. U. P. S: R. T. Corpa =+ ys. 
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and ‘the. after effects ‘of such injuries in the 
case of. a particular plaintiff. The Court must 
make a distinction between the cases of young 
children with a longer expectancy of life from 
the cases of aged persons where the expect- 
ancy of life is necessarily short. No signifi- 
cance should in law of damages be given to 
the status of the claimant. The amount of 
damages should not be determined in accord- 
ance with the respectability or status of a 
claimant. It may be that the situation of a 
claimant, the manner in which he is placed in 
life may have some relevance in determining 
whether his future movement will stand cur- 
tailed in view. of the accident. But apart from 
such aspects of the matter;the status per se 
should not have a bearing ‘on the amount’ of 
damages to be awarded for pain and suffering. 
Case law discussed. (Paras 15, 33, 84) 

, Anno:- ATR Manual M.. V. Act S. 110-A, 
N. 2. 

' (D) Civil P. C. (5 of 1908); Section 100 — 
Finding of trial Coit: — Interterence ` in 
second appeal. E yei 


In the matter of the assessment of damages, 
‘the trial court's verdict has ‘its own significance 
and it should not ordinarily be intertered with. 
"This is, however, not a rigid principle and the 
High Courts very often interfere with the 
figures awarded: by the Claims Tribunal, how- 
ever, there was one aspect of the matter ‘which 
must be held in favour of the plaintiff. The 
value of the rupee had strikingly gone down 
compared to what it was when the accident 
took place. The suit itself was instituted in 
1962 and the High Court:was entitled tó take 
a judicial notice of the fact that the value ot 
the rupee in terms of its purchasing power had 
depreciated to a very appreciable extent. A 
sum which should have been ‘awarded in 1962 
or in 1961 when the accident took place would 
not have the same : significance in terms of 
purchasing capacity in 1977 when the High 
Court in second appeal had to determine the 
figure of: damages. ‘Taking into' account all 
these consideration. the. -High: Court should 
not disturb.too much the trial court’s figure 
as the approach had necessarily to be empiri- - 
eal, ` er 85, 36) 


‘Anno: AIR Comm. C., P. C. S. 100, N. 52, 
‘Cases , Referred: ; Chronological Paras 
AIR 1977 ‘SC 1189 : 1977. ACJ 290 . 8, 16, 

Steuer, Guta 34 
AIR 1977 SC. 1482 9, 23 
AIR 1977, All 880 8, 17 
1977 ACJ 140 (Delhi). : _ 8. 19 
AIR 1976 SC 1638 >; ©... >, . 9 
AIR 1976, Raj.173 “a 8 


1975-ACJ 233 (Delhi) 
1975 AC] 427 (Delhi) . 


858 All. ([Prs. 1-5] 


AIR 1975 Kant 188 : 1975 ACJ 307- 8, 22 
AIR 1975 Mad 157 8; 11 
AIR 1974 All 147 9, 25 
1974 ACJ 284 (Madh Pra) - 9, 26, 35 
AIR 1978 Mys 162 : 1973 ACJ 57 -9, 27 
1972 ACJ 483 (Delhi) 9, 28 
AIR 1972 ‘Tripura 9 : 1972 ACJ 453 9, 29 


AIR 1970 Mys 18 : 1970 ACJ 221 8, 20, 
- 22 

1970 ACJ 198, Henderson v. Henry E. Yen- 
kins and Sons ' 8, 12 
AIR 1969 Andh Pra 386 => 10 
(1969) 73 Cal WN 88 ~ > 10 
AIR 1969 Mys & i ~ 10 


(1969) 3 All ER 756, Henderson v. Kün = 
Jenkins and- Sons 

1967 ACJ 202 (Delbi) ' ig 

(1965) 1 All ER 568 : (1965) 2 WLR. on 
Ward v. James $. 

(1963) 2 AILER 625, H. West "e Sons a 


v. Shephard 8, 15 
AIR 1957 SC 49- £ + 10 
1951 AC 601 : (1951) 2 All ER 448, Nace bs 


British Columbia Electric Rly. Co. Ltd. 


; a 
AIR 1949 ‘Pat 110 3 : LO 
AIR 1937 Mad 472 fe : 10 
AIR 1986 All 771 . 10 
AIR 1932 All 139 : 10 
(1926) All ER 124, Admiralty Commrs. v. 
© Susquehanna (Owners) -15 


V. Sahai B. Dayal and M. S. Negi, for Ap- 
pellant; Standing Counsel, for Respondents. 


JUDGMENT:— This second appeal. arises 
out of a suit for the recovery of damages. The 
trial court substantially decreed the suit. But 
‘on appeal the lower. appellate court set aside 
the decree and judgment of the trial court 
‘and dismissed the suit. The plaintiff has now 
come up in the instant second appeal. 


2% The facts in brief are- these: on 19th 
‘May, 1961, the plaintiff, Smt. Bhagyawati 
Mittal, was "travelling in one of the buses be- 
longing to the Ù. P. Government’ Roadways. 
She was travelling from Delhi to Muzaffarna- 
‘gar. It was being: “driven by the defendant res- 
pondent No. 2. Ram Kumar. An accident in- 
volving this bus took place near the municipal 
toll barrier of Muzaffarnagar.’ The plaintif 
sustained injuries due to this accident. Certain 
other consequences resulted’ directly as a result 
of this accident causing injury to the mental 
and bodily health of the plaintiff. She had to 
undergo medical treatment. Still. despite 
medical treatment, certain permanent disabi- 
‘lity in her right forearm came to stay. The 
plaintiff alleged that the accident was caused 
due to the defect in the machinery: of the 
vehicle and also due to rash and negligent 
driving of the bus driver who was also alleg- 
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ed to be incompetent for his job. The plain- 
tiff claimed that she was entitled to Rupees 
80,000/- as total damages made up‘of Rupees 
5,000/- for medical expenses etc. and Rupees 
25,000/- as general damages. However, she 
‘claimed only a total sum of Rs. 15.000/- in 
the suit — Rs. 10,000/- for general damages 
and Rs. 5,000/- for medical expenses. 

8. The defence was that there was no de- 
fect in the vehicle and the driver was not at 
all negligent or iash in driving the ‘same. It 
was denied that the driver was incompetent. 
The ‘accident was alleged to have taken place 
due to, an attempt on the part of the driver 
to save a child on the road. It seems that the 
child is alleged to have appeared all of a sud- 
den before the vehicle and the driver was said 
to havemade a great attempt to save the 
child. ‘He had to apply the brakes suddenly 
with’ force. Ir the process the brakes failed. 
In. this situation it was contended that it was 
an inevitable accident and not attributable to 
any human defect. Therefore, the defendants 
were not at fault and the plaintiff could not 


_ claim any damages on account of the alleged 


negligence on the ‘part of the defendants. In 
any case, it was claimed that the damages 
claimed were excessive and far too remote. 

4. The trial court framed the aes 
three issues:— 


1. Whether the ‘accident in. gieton was 
the result of rashness and negligence on the 
part of the driver and also of the. defective 
mechanism as alegre in ‘Paras 6 and 7 o; the 
plaint? . 


2. Whether the plaintif sustained the in- 
juries, mental shock and bodily pain‘ on ac- 
count of the accident in question as alleged 
in para. 8 of the plaint? If so. to what effect? 

8. To what amount of damages, if: any, 
is the plaintiff entitled against the defendants 
or any of them? 

5. ` All the issues were decided in favour of 
the plaintiff. The trial court awarded 
the full sum of Rs. -10,000/- as gene- 
ral damages. It further awarded a 
of Rupees 4029/- as special damages. 
In all, thus, a decree for Rs. -14,029/- 
and annas four was passed in favour of the 
plaintiff against ‘the defendant. The’ defendants 
went up in appeal to the lower appellate 
court and, as. stated above, the said court set 
aside the . trial court’s judgment and decree 
and dismissed the suit. The lower appellate 
Court recorded a finding in these words: 


~ “Not only has the ‘plaintiff failed in prov- l 


ing that the bus was being driven’ rashly or 
negligently or at a high speed but also failed 
in proving that’ it had any such mechanical 
defect which could have been found out on 


sum ` 
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a normal checking: On the preceding night the 


vehicle had been checked. thoroughly by the’ 


Assistant Foreman and: found to be in perfect 
working order.” .. 


‘6: On the said finding, ‘the lower. appek! 
late Court said that it was really not necesssry 
to go into the question of damages beca:ise 
the plaintiff was not entitled to any amornt. 
However..it did examine the controversy ead 
came to the conclusion that - 


“The maximum amount that could be 
awarded-as general damages was Rs. 5,000,- 
© % So far as special damages were con- 
cerned, it observed: 

“In round figures not more than Rs. 1,090 
could have been, in my’ opinion. awarcad 
under the. head: “treatment”.” 


8. Shri B. Dayal, learned counsel for | mre 
plaintiff-appellant, has raised the following 
submissions: 

(1) The lower appellate court was wrong 
in holding that there was no defect in fhe 
mechanism. of the vehicle, Reliance was ‘ple. 
ed on the following cases:—_ 


- 1. Lakshmiammal v. State, (AIR -1975 Mad 
157); 2. Henderson v. ane E: Jenkins: and 
Sons, (1970 ACJ 198); - 8. Henderson v. 
Henry E. Jenkins and Sous, a 8. Mr ER 
756. 


(2) The lower’ appellate Court. was “wrong 
in thinking that the sum of Rs. 10,00G/- 
which was awarded by the trial court as gexs- 
ral damages was excessive. Reliance was place 
on the following cases: eS N 


1. M. P. State Road Trans. - Corporation 
Bairagarh, Bhopal'v. Sudhakar, (1977 AJ} 
290) : (AIR: 1977 -SC --1189); 2. Ramech. 
Chandra‘ v. Randhir Singh. (AIR 1977 all 
880); 8.-Manmohan Sarup Kaushal v. Mela 
Ram, (1977 ` ACJ 140) (Delhi); 4. Govem- 
ment of India v. Jeevaraj Alva, (1970 Ac} 
221) : (AIR 1970 Mys- 18); 5. H; West’ azd 
Sons Ltd. v. Shephard, (1968) 2. All ER 625; 
6- Nance v. British Columbia Electric ‘Ry. 
Go. Ltd., PBL AC 601). A: 


. (8) The ibwer appellate ee was nee 
in holding that special.damages did not stamd: 
proved merely on:the ground that the neces- 
sary vouchers etc. were not forthcoming m 
respect of the amount claimed. Reliance | Wes 
placed on the following cases: © ce . 


l. U. I F. and G. Insurance Co. v. SE 
Kanwar, ‘(AIR 1976 Raj 178); * (2) Ramesh’ 
Chandra y Randhir Singh. AR 1977; All 
880). 


. (4) The lower úppéllate Court eared in, not 
observing- -the principle -that -the. trial cour-s, 


483) (Delhi): 
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assessment of the amount- of damages. should: 
not ordinarily be interfered with. by an ap- 
pellate Court. Reliance was placed on the. 
following cases: 


` 1. Supdt. of - Police “Dharwar v. Nikhil 

Bindurao Galagali, (1975 ACJ 807) : (AIR 
1975 Kant 188); 2. Government of India v. 
Jeevaraj Alva, (1970 ACJ 221) : (AIR 1970 
Mys 13); 3. Ward v. James, (1965) 1 -All ER 
568; 4. Nance v. British Columbia Electric 
Rly. Co. Ltd., (1951 AC 601). 


(5) Lastly. the lower appellate court was 
wrong in treating that the plaintiff's status 
was not relevant in awarding damages. Re- 
liance was: placed on: 


1. M. P.. State Road Trans. Corporation. 
Biaragarh, Bhopal v. Sudhakar (1977 ACJ, 
290) : (AIR 1977 SC 1189). 


9. On the other’ hand, learned counsel for 
the respondents, Shri S. K. Sharma made the- 
following submissions : : 


(1) The findings secordat i the Court be- 
low are “findings of fact and no ‘mtertérence- 
can be made in the Second Appeal. 


- (2): The lower abpelite -Court was: justified 
in returning the findings on the controversy 
about the alleged ‘negligence of the defen- 
dants and on the “amount of damages to be: 
awarded in case the plaintiff had succeeded! 
in’ proving ‘her allegation about the defen-. 
dant’s alleged negligence. Counsel placed re- 
liance on the following. cases : 


-(I) F. :D,. Transport Co. v. Madan Lal, 
(AIR 1977 SC, 1482); (2) Afsar Shaikh v.: 
Soleman Bibi, (AIR 1976. SC 163); (8) Soma- 
wanti Marwah v. Surjit“ Singh’, (1975 . AC} 
288) (Delhi); (4) ‘M/s. Atlantic (East) Ltd. v. 
Ram Prakash, (1975 ACJ 427) (Delhi); (5) 
C. B. Singh v. Agra Cantonment, (AIR 1974: 
All 147); (6) Rani Hemant .Kumariji v, New. 
India Assiirance Co. Ltd., (1974 ACJ, 284) 
(Madh Pra); | (7) ‘A. Harsha. v.. Dr. K. V. 
Karna,. (1973 ACT 57) : (AIR ' 1973 Mys 
162); (8) Hindustan General Tas. Society Ltd. 
v.-Satish Chandra Paul, (1972 “ACT 458) : 
(AIR 1972” ‘Tripura 9); (9) Yoginder Paul: 
Chowdhry v. Durga ee Pimi, (1972 ACJ 


. 10. The first question which has. to: be de- 
cided is as. to. what extent. the findings of the 
court below can be said, to be: findings: of. fact 
binding: in this. second appeal. It is obvious. 
that certain findings. recorded by . the epurt 
below are pure. findings of. fact. For example,. 


the findings as. to how the: accident took. place, < A ca 


aE 
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we 
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what was the speed at -which the bus was 
being driven, the thickness of the brake -pipe 
at the time when the same burst. the nature 
of injuries suffered by the plaintiff are ques- 
tions of fact. However. from those proved 
facts, the ultimate mference to be drawn whe- 
ther there was any negligence on the part of 
the defendants in the maintenance and the 
operation of the vehicle will not be a pure 
question of fact. In my opinion, a mixed ques- 
tion of fact and law is raised in such a situa- 
tion. In this connection a reference may be 
made to Phulchand Khandelwal v. Governor 
General, (AIR 1949 Pat 110), Rikhailal v. 
Banarsi Singh, (AIR 1932 All 139). B. B. & 
C. I. Rly. v. Dwarka Nath, (AIR 1986 All 
771), D. K. Lakshmiah v. Union of India, 
(AIR 1969 Andh Pra 386), Subbraratham v. 
Gunavanthalal. (AIR 1987 Mad 472); 
shit v. Commr. Bhardeshwar Municipality, 
( (1969) 78 Cal WN 88) and Bore Gowda v. 
B. Nagaraju, (AIR 1969 Mys 8). Similarly, 
controversy about the damages, if any, to be 
awarded to a plaintiff on the ground of the 
efendants’ negligence is also a mixed ques- 
tion of fact.and law. See Sree Meenakshi 
Mills Ltd. v. I. T. Commr., (AIR 1957 SC 49) 
I, therefore, hold that I am entitled to inter- 
fere in the second appeal on the question 
whether the defendants’ negligence from pro- 
ved facts stands established or not. Similarly, 
am entitled to determine whether in the 
acts of the case, the correct amount of dam- 
ages has been assessed „by the courts below or 
not. : 


11. I shall next take up the question of 
defendant’s alleged negligence as attributed 
by the plaintiff. The trial court had held 
that the bus was being driven rashly and 
negligently. The trial court’ also disbelieved 
the defence version that the accident was 
caused in an attempt of the driver to save a 
child who had all of a sudden appeared’ be- 
fore the bus. The lower appellate court, 
however, reversed the said finding. It held 
that the bus was not being rashly or negli- 
gently driven. The defence version that the 
accident: was caused due to the appearance 
of the child was believed. So far as the 
mechanism of the vehicle was concerned, the 
lower appellate court observed : 


“The thickness of the brake pipe had cer- 
tainly diminished from two units to 1/20th 


unit but that was a latent defect which could. 


not have been found’ out ‘on a normal check- 
ing and‘ there does not’ appear any’ circum- 
stance in view of which the defendant ought 
to have felt that some thing’ more ‘than a 
normal kind of “inspection was required ‘to 
` put this vehicle’on the road.‘ As said above, 
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only on the -preceding night it had-been 


‘thoroughly checked by the Assistant Foreman 


and found to be in perfect working order. 
In the circumstances the plaintiff cannot be 
held entitled to get any. damages trom the 
defendants.” 


Ta n my opinion, the ultimate inference which 
the lower appellate court has drawn is not 
justified. The said court went wrong in law 
in thinking that if a defect was so latent that 
it could not be obvious to the naked eye, then 
the plaintiffs claim necessarily stood non- 
suited. It has to be emphasised that those 
who ply vehicles on the public road, and par- 
ticularly those who do it for hire from day- 
to-day, owe a duty to see that parts which 
get worn with the passage of time are checked 
in the garage and replaced. When the thick- 
ness of a brake pipe gradually diminishes over] 
a period of time then the owner of the vehicle 
is under a duty to see that he replaces the 
same from time to time taking into considera- 
tion the normal duration over which such a 
brake pipe can be safely relied on to remain 
in operation. Obviously, there can be no 
fixed period and probably that will depend on 
the user of the vehicle, whether it is intensive- 
ly used or it is sparingly used. However, the 
owner of the vehicle cannot certainly be 
allowed to sleep over the matter and feel that 
he would change the brake pipe only whea 
the same some day bursts on the road causing 
some sort of accident. It has come in evi- 
dence that the roadways used to maintain 
records which could have shown as to when 
the last. change.in the brake pipe in the 
vehicle in question had been effected. No 
such record was, however, produced before 
the court. It.is obvious in the facts of the 
instant case that the -thickness of the brak 
pipe had been reduced in a most dangerous 
manner from two units to 1/20th unit. 
would be highly dangerous for public vehicles 
carrying large number of: passengers to be 
plied where brakes are in such a highly un- 
satisfactory state. -In my opinion, it almost 
amounts to playing with the lives of the 
passengers. Brake is the most sensitive part 
of a vehicle and it has to. be maintained in 
an. absolutely fit. condition. How: and in 
what manner it should be done is for th 
authorities of the roadways to decide. If i 
is so necessary, taking into consideration th 
mechanical aspect of the „matter, such brake 
pipes may. be replaced at short intervals s 
that no risk is involyed in running the vehicle. 
The two cases on which Shri B. Dayal ` has 
placed reliance in this connection may now 
be looked into. . The head note'in AIR 1975 
Mad ‘157,’ which is a Division Bench:.autho-: 
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rity of the said Court.. is reproduced belbw 
(at p. 159): - > 

“The fact of sudden fatlare- 3 the brake-is 
not by itself ‘sufficient to hold that the ami- 
dent was ‘not due to negligence. The fact 
that the driver of the bus could not have 
anticipated such failure of the brake also des 
not alter the position. In all cases of such 
latent defects the defendant can get over he 
liability only if it is further shown that ‘Jat=nt 
defect was not discoverable i in spite of reas—n- 
able care, 

‘In this case there was no aiene that 
periodical checking of the brake system kad 
been done. But even that is not sutticieat. 
It ought to be further shown that considerag 
the age of the vehicle and other circumstan-es 
whether reasonable care did not- require re- 
moval of the pipe carrying brake fluid at 
suitable intervals so. that even the hidden pets 
of the pipe could be inspected.” te 


‘12. The other ‘case reported in 1970 AD} 
198 by majority held that it is for thé owmer 
of the vehicle or those who run ‘the vehile 

“to prove that in all the circumstances 
which they knew or ought to'have known teat 
they took all proper steps to avoid danger.” 
In the said case also’ there was a failure Df 
the brake in a sudden manner. In the speech 
of Lord Reid the facts have been summarised 
in this manner: , 


“The . brakes were -hydiaulic: the pressure 

being transmitted through fluid in-a tube 26 
the brakes on the wheels.. Some ten feet: ot 
this tube was carried in the angle of a chasis 
girder ‘and ‘held in position’ by: clips; so thst, 
on inspection while the tube was in situ, ory 
about 60 per cent of its circumference covld 
be seen. This part of the tube wasin tolerab-: 
ly good condition but when..the tube “was 
removed. the day after -the accident it was 
found that a larger part of the back, which 
could not be seen before-it was. removed, w=s 
very badly- corroded. A hole was . found at 
one point. and the brake- failure had bem 
caused by the liquid in the- tube. . escaping 
through that hole when pressure was. applied 
to: the brake pedal, so that no pressure w=s 
transmitted to the brakes on:the wheels. - 
- It appears that: it is not very’:uncommoa 
for'a brake: to‘become soft or spongy owirz: 
to a small leak from some part of the brakirz 
system. When that happens: the driver.-gets 
a warning that’ some thing:is wrong: ard 
then it would be: negligent to. proceed’ unt! 
the leak had- been -traced’ and stopped.. ‘But. 
the instantaneoits development : of a- fairs 
large hole in one’ of these pipes such. -as 
that which has been- held’ to’ have: cone 
in this ‘case is very uncommon: > s4-i> `- 
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The tube was a steel tube, the thickness” 
of the wall-being 0.7 mm and originally it. 
had been coated first by a thin film of copper 
and on the outside by aluminium paint. The 
lorry was. five years old and its mileage was 
probably about 150,000, otherwise we know 
nothing of its history apart from the facts 
that a fitter employed by the second, respon- 
dents gave evidence that it had always been 
properly serviced, and that several parts of 
the braking system had been renewed some 
12 months earlier. It had been regularly 
washed and the underparts had been steam 
cleaned some nine months earlier, and there 
had been regular visual inspection of the 
visible part of this tube. But the corrosion 
at the back of the tube was so bad that at 
the point where the hole was found that 
thickness of the wall had been. reduced from 
0.7 mm to. 0.1 mm. 


In their defence the Pee es admitted 
that the accident was caused by a sudden 
brake failure arid: pleaded that this resulted 
from a latent defect which occurred without 
any fault on their part and the existence of 
which was not discoverable by the exercise of 
reasonable care by them.. Their case is that 
they have ‘proved that regular inspection of 
the outer visible part of these tubes is all, 
that. ordinary practice requires, that they did 
that, and that they were not bound to do 
more. ‘But the extent.of the inspection which 
is necessary. must in every ‘case depend on 
whether the owner of the vehicles is or ought 
to be aware of. any facts -which should in- 
dicate to him that some’ unusual defect may 
have developed which would not be disclosed 
bythe normal: kind of: inspection. AE 


Tt, seems to me that the. ratio . laid 
Pie by the House of Lords will squarely ap- 
ply to the instant case also., Butitis striking 
that the defendants, in the instant case did not: 
lead any evidence which would have given 
us some detail as to-the mileage. the vehicle 
in question had done when the accident took 
place, the last replacement of the brake pipes; 
and the time and manner in which it was 
done. The burden was on them to have 
placed all these’ details before the court. The 
fact’ that the thickness of the brake pipe was 
so strikingly ‘diminished from 2 units to 1/20th 
unit is itself indicative that the brake pipe 
had ‘not ‘been’.replaced for a long time and 
there had been intensive user of the vehicle: 
Such a circumstance can only be treated as 
utter. negligence On the: part -of the owners 
of the. vehicle and those who were responsible 
for its niaintenancé.:and: upkeep, I, therefore, 
reverse’thefiriding of thé: lower: appellate 
Court and, hold that-the-defendant-respondent 
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No. 1, namely, the State of U. P. was negli- 
gent in the maintenance of the vehicle and 
the accident was caused ery due to such 
negligence. 

14. The next and more dificult question is 
to quantify damages which should be held to 
be payable. So far as’ special damages are ‘con- 
cerned, however, there is not much difficulty. 


Tt is not disputed from the Bar that such 


special damages have to be proved in their 
detail. In the facts of the instant case the 
plaintiff claimed a sum of Rs. 5,000/- on ac- 
count of medical treatment and other connect- 
ed expenses. Shé relied on a copy book which 
was alleged to have been written at her dicta- 
tion by’ her daughter-in-law. The lower ap- 
pellate court has given cogent reasons for not 
placing much reliance on the evidence adduc- 
ed on behalf of the plaintiff in support of the 
claim for special damages. The said court has 
correctly observed that the alleged payment 
to the nurse @ Rs. 50/- per day from 20th 
May. 1961, to 4th July 1961 cannot be ac 
cepted inasmuch as the nurse in question has 
not been produced in the witness-box and 
there is no other satisfactory evidence to prove 
the said expenditure. Shri Dayal has taken ex- 
ception to the Jower appellate Court placing 
too much reliance on the availability of vou- 
chers etc. It is true that it is not an inflexible 
rule that courts must insist on the availability 
of vouchers and receipts.. However, the decid- 
ed cases are both ways..In some cases the 
courts have placed reliance and in others they 
have gone by general consideration. However. 
even apart from the non-availability of vou- 
chers etc., in the present case the lower ap- 
pellate Court has givén -other reasons also 
why the trial court’s figure could not be ac- 
cepted and, as I stated above, I am satisfied 
that the finding of the lower appellate court in 
this appeal does not call for any interference. 
These are pure findings of fact and, in my 
opinion, the figure of Rs. 1,000/- laid down in 
the lower appellate court’s judgment as spe- 
cial damages should not be disturbed 1 in tis 
appeal. 


15. The real difficulty, however, is in rela- 
tion to the quantification of general damages. 
A passage from the speech of Lord Moitis in 
the decision of the House of Lords reported 
in (1963) 2 All ER 625 is apposite: 


“My Lords,. „the damages which are to be’ 


awarded for a. tort are those which “so far as 
money can compensate, will give the in- 
jured party reparation. for the -wrongtul act 
and: for all the natural and direct.consequenc- 


es of. the wrongful act. “(Admiralty Commrs.. 


v. Susquehanna (Owners), (1926) . Al ER 
124 ot.p. 127). -The words: “so far as:-:money 
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can. compensate” point to the impossibility of 
equating money with human suffering or per- 
sonal deprivations. A money award can be 
calculated so as to make good a financial 
loss. Money may be awarded. so that some 
thing tangible. may be. procured to replace 
something else of like nature which has been 
destroyed or lost. But money cannot renew 
a physical frame that has been battered and 
shattered. All that judges and courts can do 
is to award sums which must be regarded as 
giving reasonable compensation. In the pro- 
cess there must be the endeavour to secure 
some uniformity in the general method of 
approach. 


By common assent awards must be reason- 
able and must be assessed with moderation.” 
Despite the desirability of enforcing uni- 
formity in- the matter of awards it has .been 
recognised that there is a deep variance in 
the amounts awarded as . general damages. 
Of course, that has, to a great extent, to .de- 
pend on the difference in the nature of in- 
juries involved in the different cases and, 
therefore, ultimately the amount to be award- 
ed as. damages will be basically dependent 
on the nature of injuries and the after effects 
of such injuries in the case of a particular 
plaintiff. Still however, a reference to the 
cases which have been ‘cited at the Bar may 
be enlightening. 


16. In 1977 ACJ. 290: (AIR 1977 SC 
1189) the Supreme Court upheld the enhance- 
ment by the High Court of the figure. of gene- 
ral damages awarded by the ‘Tribunal trom 
Rs. :10.000/- to 20,000/-. The nature of inju- 
ries sustained will appear in the following 
passage from the judgment of the Supreme 
Court (at p. 1191 of ATR SC):— 

“The other appeal (C. A. No. 2255 of 1968) 
relates to the injury sustained by a boy aged 
about four years, He suffered compound trac- 
ture of his right tibia and fibula lower third 
near the ankle joint with infection of the 
wound. Skin grafting had to be done and the 
boy had to‘ remain in hospital from June 25 
to August 4, 1961. According to the doctor 
who examined him, the child - was likely to 
develop a permanent limp which might re- 
quire ‘another operation at the age of 16 years 
or so. -In any case, in the opinion of the doc- 
tor the deformity was certain to persist till 
the.boy was 16 years: when ancther operation 
might remove it. The Tribunal awarded 
Rs. -10,000/-. as damages and Rs. 890/- as 
special damages. The High Court increased 
the general damages to Rs. 20,000/-... It ap- 
pears from the-evidence. that the boy comes 
from a well-to-do family. Though the possibi- 
lity was there of the deformity being removed. 
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by surgical operation when he grew up tc be 
16 years, the other possibility cannot be al- 
together ruled.out.. That being the position, 
‘we are not inclined to interfere with the zum 
awarded by the High Court.”. 

1% Ia AIR “1977 -All 380° the 
-Bench laid down as follows:— ' 

“Coming to the second part of thé conten: 
tion, the relevant section in the Motor Vehi- 
cles Act regarding awarding of compensation 
is S. 110-B. It only states that the Cleims 
‘Tribunal shall, after giving the parties an op- 
portunity of being heard, hold an enquiry into 
the claim and may make an award deter- 
mining the amount of ` compensation waich 
appears to it to be just. It would thus appear 
that the Claims Tribunal has a very wide dis- 
cretion in the matter of award of compessa- 
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tion. When a person is physically disablec on - 


account of any. accident. he is not only de- 
prived of his earning, but he also . suffers in 
mind and body on account of the accicent. 
Throughout the-rest- of his life:he suffers with 
a feeling that he is no-more.a normal nan 
and ‘cannot enjoy the amenities of the life as 
a normal man can do. In the instant-case one 
foot of the claimant had to be amputated and 
the. functioning of the .other-Jeg also got im- 
paired on account of the fracture with the 
result that. throughout the rest of his life he 
cannot walk except with the aid of ‘crutches. 
It is.. therefore, obvious that ‘throughout the 
remaining part- of his life he would be'a crip- 
pled man... He will find himself handicapped 
in the company of other fellow beings. . The 
fact: that he will not be ‘able to even walk 
freely will be ‘a source of permanent. mental 
torture for him. This is besides the fact that, 
for some time after the accident, the claimant 
would have also suffered physical pain and 
agony. The compensation awarded to a person 
for this mental and physical pain and sufer- 
‘ing is separate from ‘the compensation -hat 


is awarded to: him on account: of his loss of ` 


earning ‘capacity, and it has been so nee 
nised in a number of cases: i... 


18. In this case this édit, skal the 
award of a sum of Rs. 20. 000/- on accoun- of 
pain and suffering. The nature of injury sut- 
fered was undoubtedly very very serious in 
this case. The claimant’s right foot had ta be 
amputated on account of gangrene which was 
caused due to the loss of blood supply as.a 
result of the injuries sustained i in the accident. 

19, In 1977 ACJ 140 the Delhi High Ccurt 
upheld the award-of Rs. 80,000/-. as general 
damages to a girl named Miss Rachna who 
had received a permanent injury. in her leg. - 

20. In 1970 ACJ- 221 : (AIR 1970 Mys 18) 
the Mysore High Court (as it then was ap- 
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held the award of Rs. 25,000/- as. general 
damages by the trial Court. The said court 
placed reliance on a passage in Winfield -on 
Tort. (7th Edition) at page 781. : 
“Unsatisfactory though it may be. . all that 
can. be.said is that the damages awarded 
should be fair: and reasonable compensation 
for the injury bearing in mind all the relevant 
heads of damage, and that, so far as is possi- 
ble, the sums awarded should bear a reason- 
able relationship to one another. . The need 
for consistency is now fully recognised by the 
courts, and if Judges can be persuaded to ap- 
portion, the total sum awarded between the 
various heads of damage and to set out the 
factors which they take into account there is 
no reason why that consistency should not’ be 
achieved to a substantial extent. But it re- 
mains true that every case must ultimately be 
decided on its own facts and that “the choice 
of the right order of figure is empirical and in 
practice results from a general consensus of 


- opinion of damage awarding tribiinals, juries, 


judges and appellate courts.” 


21. Shri B. Dayal further ‘emphasised that 
it is a settled rale regulating interterence by 
an appellate court that in the matter of award 
of damages by a trial court an. appellate 
court ‘should: not ordinarily interfere merely 
on the ground that the latter would have 
awarded ` a different sum in the circumstances 
of the case. The classic exposition of this 
proposition is to be found in Nance v. B. C. 
Electric Rly. Co. Ltd.. (1951) AC 601 (PC) 
wherein it was laid down as under: ~ 


‘“Once the assessment of damages be by a 
Judge or’ å, Jury, the ‘appellate Court is not 
justified in substituting a figure of its own 
for that ‘awarded below merely because it 
would have awarded a different figure if it 
had tried the case in. first instance, ‘Even if 
the tribunal of the first instance was a judge 
sitting” alone, then before the appéllate Court 
can intervene it must be satisfied that’ the 
Judge while assessing the damages, ‘applied a 
wrong principle of law (as by taking into ac- 
count some irrelevant factor or leaving out of 
account ‘some relevant one) : or short of this, 
that the. amount award (sic) is either so in- 
‘ordinately low or inordinately larger it must 
be vey an erroneous estimate of the 
damages.” .; 

22. A a may also be made to (1965) 
1 All ER 563,.1975 ACJ- 307 : (AIR 1975 
Kant 138) and 1970 AC] 221 : (AIR : 1970 
Mys 18)-: f 

23. On the other Tand- Shri S. K. Sharma 
placed reliance oji’-certain cases ` which have 
been catalogued above. In AIR 1977 SC 1482 
the Supreme Court ‘upheld the enhancement 
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of .general damages from Rs. 7,000/- to 
Rs. -12,000/-. The nature of. injury was like 
this. The.claimant’s one foot had been am- 


putated and injury was caused to’ the other. 


leg which gave a limp to the child. 

24. In 1975 ACJ 427 the Delhi High Court 
upheld the award of - Rs. 5.000/- as general 
damages. The claimant -reinained in ‘plaster 
from toe to loin for 11 months and’ the injury 
had -resulted in the shortening of a leg. 

25. In AIR. 1974 All 147 this court upheld 
the award of. Rs. 5,000/- as general damages 
to each of the two claimants. .The .claimants 
happened. to be medical practitioners ‘of Xe- 
: . pute., 

26. In 1974 ACJ 284 the Madhya’ ‘Pra 
desh High Court . upheld the award of 
Rs. 2,000/- as damages ¢ on, account of shock 
and pain. It will be seen that in this’ case ‘the 


two claimants had claimed Rs. 5,0007- and ` 


Rs. 15. ,000/- ‘respectively as special damages. 


But both of-them, were awarded , damages | 


amounting “of Bs. 2,000/- each, 


+ 27%. In 1973 ACJ 57 : (AIR 1978 Mys, 162) 
the Mysore High Court upheld the award of 
Rs. 10. ,000/- ‘which was made by the Claims 
‘Tribunal in favour of the , applicant by, way 
of general damages. ‘The injuries which -were 
caused to the claimant in the ‘said case -were 
such that he had to remain’ in.. hospital for 

about 7 months and on account of mal-union 


‘of the bag the leg had shortened by half 


inch. 


28. In 1972 ACJ 483 the Delhi High: Court 
in appeal reduced to one half the, amount 
‘awarded by the Claims Tribunal as. ‘general 
damages. The Tribunal “had awarded 
Rs. 8,000/- as such damages and. in the ap- 
peal the lower appellate, court reduced it be- 
cause it was found that, the claimant’ was 
himself guilty of contributory negligence. , In 

. the facts .of the said case the. claimant had 
remained under, treatment for ‘about two 
months and the injury, had resulted in perma- 
nent partial disability. 5. 


29. In: 1972 ACJ 458 : (AIR 1972 Tripura 
9) the. court of the Judicial : Commissioner, 
Tripura upheld the award of -Rs. 5,000/-..as 
general damages to the claimant by ‘the.::Tri- 
bunal. The ‘claimant-had remained. 'in the 
hospital for about three months and he had 
sustained fracture and had to remain: under 
plaster. : /The ~treatment .. continued for. the 
period of about a year. ©) | ~ 

80. A reference may also be made to Hals- 
bury’s. Laws of England, 3rd ‘Edition, Volama 
11, page 255 para 427 which is. as- follows :- 

‘. + “Bergonal injury. In a claim for daninues 
for personal injury’, whether caused ‘by ~“ tres- 
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pass, or by negligence; orby breach of statu- 
tory duty, the damages are, apart from - spe-. 
cial damages, at large, and will be given for 
the. physical injury. itself and, in case of loss 
of limb, disfigurement, or: disablement, for its 
effect. upon the physical capacity of. the in- 
jured person to enjoy life, as well ag. for his 
bodily pain and suffering, and for shock or 
injury to health. Such damages cannot be a 
perfect compensation but must be „arrived at 
by. a reasonable consideration. of all the heads 
of damages in respect of which the plaintiff 
is entitled to compensation and of his circum- 
sae ‘making allowances for the iaa 
accidents and chances of life”. 


Bly, Tn: Salmond , on Tort, . 18th , Ed. 1961 


‘at’ p.. 786 it is stated as. follows :— _ 


-“There are some kinds of damage for-which 
no true compensation. canbe given’in this 
world by:any amount:of money, no matter 
how elaborate an arithmetical computation is 
employed.: This. is particularly!so with claims 
for..loss" of expectation of life and pain and 
suffering. Yet the courts are obliged to do the 
best: they can. In: such cases the plaintiff is 
entitled to fair and reasonable compensation, 
assesSed..in the light ‘of previous rewards in 
respect of::comparable damage: ‘It: would :be 
paradoxical if -the law.refused .to give any 
compensation at all ` because. none could be 
adequate.” It might be’ better to say that such 
sums are acknowledgement of regret: for hav- 
ing caused a hurt that is:imponderable: rather 
than a compensation ' properly so called.” ` 


$2, In the facts of the. instant case the trial 
court dealt ‘withthe nature ‘of the injuries 
while’ dealing’ with issue No. 2. Its finding 
can be" ‘usefully reproduced... 


“In consequence of this: accident, the plain- 
tiff. sustained the injuries. There is no. dispute 
about that. She has detailed them in para 8 
of. the-plaint..The written: statement shows 
that it was .admitted. The | plaintiff has exa- 
mined P. W. 2. Dr. Bhimsen and .-P..W. 3. 
Dr. R. K. Arora to support her case.. Dr. R K. 
Arora has examined her immediately after the 
accident at the’ Ciyil. , Hospital, Muzaffarnagar, 
He’ ‘had Prepared | an” ‘injury | report which is 
Ex. 10 „on record. There were as many as six 
injuries | on’ the person. of the plaintiff and in- 
jury No. 6 was of a sericus nature.. It was on 
the right forearm and around the wrist. The 
plaintiff’ has claimed that her forearm could 
not be cured and it had become permanently 
disfigured so much that she could not hold - 
anything with this hand. Dr. Bhim Sen ‘had 
taken the picture of this forearm and applied 
plaster of paris. The pictures are Exs. 6 and 7 
‘on record. He has stated.that ‘the plaintiff -was 
treated by him’ for ‘some ‘time for the shock, - 
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injuries and pain throughout the body caused 
on account of accident. He has stated that on 
account of shock and consequent worry blood 
pressure also might. shoot. The plaintiff sas 
stated that she had consulted’ Dr. Sen end 
Dr. Dora Swami of Delhi also. and:they kad 
treated her. She had also stated about the in- 
juries. mental shock and bodily: pain caused 
to her as a result of this accident. She asserted 
that her general -health had also. been ad- 
versely affected and her : heart had beccme 
‘weak. She had still to take injections for those 
ailments. No challenge was made by the de- 
fendants, to this. It thus. bears out ‘that the 
plaintiff sustained injuries, mental shock’ and 
bodily pain on account of the accident as 
alleged by het. This issue is To nerder: ac- 
cordingly.” uia, 

The lower appellate: ‘cone tas not get . aride 
the said finding. It has, however, ‘observed 
that the injuries‘in this instant. case were not 
so -serious as those which were involvec in 
1967 ACJ 202 (Delhi). It seems to me tha- in 
these circumstances the:trial court’s ` fincing 
should ‘be deemed to have been upheld ‘by 
the lower appellate Court. `.: 

88. From the ‘record it has transpired that 
the age of the plaintiff at the ‘time of the 
accident was nearly 65 years and‘ we- must 
make a distinction’ between the cases of young 
children with a longer, expectancy of lite 
from the cases of _ aged. persons ‘such as the 
plaintiff where the expectancy of ‘life i is neses- 
sarily short. The trial court, in my. opinon, 
disproportionately emphasised the, status of 
the plaintiff. I am quoting the following para 
from the trial court's judgment : 


“She has stated that she was ‘the nte 
of the late . Chief [ustice of Punjab High 
Court who was: for ‘some time a member of 
Privy Council also. Her husband was, a re- 
tired Executive Engineer of the Railways and 
had served in England also for sometime. His 
salary at the, time :of retirement was 
Rs. 1500/-., She: has stated. that her brothers 
were proprietors of :Shamli Sugar Mill and 
her elder son is its Director. Her. younger son 
was an Executive, Engineer. posted i in Rihand 
Dam Division. He. was educated in Switzer- 
land. Her elder, grandson was a -Captain in 
the Army. She has stated about her father- 
in-law as being a. very well placed man ` and 
that she had been given a lot of property by 
her father and father-in-law.” , > 


„34: It is not clear to me.as to ‘what sigrifi- 
cance should in Jaw of damages be given to 
the status. of the claimant. As’ I have stated 


above, Shri Dayal placed reliance on: 1377- 


AC} 290.: (AIR, 1977 SC 1189). -where in 
passing the Supreme: Court. ‘observed :. oe 


Bhagyawati v. U.: P. S. R. T. Corpn. (Mehrotra J.) . 


[Prs. 32-86] All. 365- 


“It appears from the evidence that the boy. 
comes from a well-to-do family”. _, 


It is difficult to take it as the law laid down 
by the said court that the amount of damages 
should be determined in accordance with the 
respectability or status of a claimant. It may 
be that the situation of a claimant, the- man- 
ner in which he is placed in life may have 
some relevance in determining whether his 
future movement will stand curtailed in view 
of the accident. But it is difficult to see that 
apart from such aspects of the matter the 
status per se should have a bearing on the 
amount of-damages to'be .awarded for pain 
and suffering. I must confess that despite the 
number of cases which have been cited before 
me I find.. that this aspect of the matter has 
really not been thrashed out with sufficient 
clarity. However, I can hazard an opinion and 
it is this that in the facts of the instant case 
it seems that the‘ trial court allowed its mind 
to be swayed too much by this consideration. 


` 35. I. agree with the learned counsel for the 

appellant that in the matter of the assessment 
of damages, the trial court’s verdict has its 
own significance and it should not ordinarily, 
be interfered with. This is, however, nota 
rigid principle and as will be seen trom the 
aforesaid case law discussed above, the High 
Courts very often interfere with the figures 
awarded by the Claims Tribunal, and the 
Supreme Court upheld such enhancement. 
Shri. B. Dayal sought to distinguish the cases 
on which Shri Sharma placed reliance on the 
ground that in most of the said cases the 
claims themselves were not on the ' “high side 
and, therefore, the -Tribunal or- the: High 
Court in appeal could not award higher-figure. 
‘This contention is supported by some cases 
‘but in many cases high figures were claimed 
and yet low : amounts ‘were awarded. One 
such case pointed out by me is ici ACJ 284 
(Madh Pra). ; 


36. In my opinion, HER there is one 
aspect of the matter: which must be held in! 
favour of the appellant and it is this. “The! 
value of the rupee has’ strikingly gone down 
compared to what it was when'the accident 
took place. The suit itself was instituted in 
1962 and, this Court is entitled to take a 
judicial notice of the fact that the value of the 
rupee in terms of its purchasing power has de- 
preciated to avery appreciable extent. A sum 
which should have been awarded'in 1962 or 
in 1961 when the accident took place will not 
have the same significance in terms of pur- 
chasing ` capacity in 1977. when I have to ‘de- 
termine the figure of damages. Taking into 
account all these considerations, I feel that I 
should not disturb too much the. trial court’s; 
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figure as the approach has necessarily to be 
empirical. I hold that under general damages 
the plaintiff should have been awarded 
Rs. 9,000/- and thus in all the plaintiff should 
have been granted a decree for Rs. 10.000/-. 

37.. So far as the question of costs is con- 
cerned, I think it would be in the interest of 
justice that the plaintiff should have, in the 
facts of the instant case, her proportionate 
costs but the defendants should bear their 
Own costs. . 

38, The appeal is accordingly allowed. The 
plaintiffs suit shall stand decreed tor 
Rs. 10,000/- with proportionate costs through- 
out. The defendants shall bear their own costs 
throughout. f 
: Appeal allowed. 


i 
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Civil P. C. (5 of 1908), s. 100 — Benai 
in second appeal 

An act of the Court should not prejudice 
either party. Where in spite of a plea taken 
in the written statement of the defendant no 
proper issue was framed by the trial court 
with the result that both the parties did not 
lead any evidence. 


Held that in the circumstances of the 
case the High Court was left with no option 
but to set aside the decree of the courts be 
low and remand the matter to the trial court 
to decide it afresh after permitting the parties 
to clarify their pleadings and taking such evi- 
dence as they desire to lead. - (Para 29) 


Anno: AIR Comm. Civil P, C. 9th (1976) 
Edn., S. 100, N. 57. 


D/- 


Cases Referred: Choronological Paras 
AIR 1967 Andh Pra 287 (FB) 22 
AIR 1959 Andh Pra 584 ` 28 
AIR 1948 PC 95 23 
AIR 1943 Cal 344 12 


(19038) 30 Ind App 114 : ILR 80 Cal - - 539 
(PO) 23 
(1854-57) 6 Moo Ind App 898 (PC) 24 
G. P. Dikshit, B. L. Yadav and S. P. Srivas- 
tava, for Appellant; Triloki Nath, for Respon- 
dents. 


*(Against Judgment and “decree of Bipin 
Chandra, 6th Addl. Civil J., Kanpur, D/ 
24-7-1967.) 


‘EV/EV/B961/78/KSB - 








Debi Prasad v. Lachhman Singh (Sapru J} 


ALR. 


JUDGMENT:— This is a defendants ap 
peal arismg out of a suit for ejectment. arrears 
of rent and damages. The plaintifs case is 
that plaintiff No. 1. Lachhman Singh and his 
sons Ramesh Chandra and Suresh Chandra 
form a joint Hindu family which is govern- 
ed by a Mitakshara Law and the plaintiff 
No, 1 was the manager of the family. Ac 
cording to the plaintiffs they filed a suit for 
the partition of the joint family ancestral pro- 
perty including house No. 491, Faithfulganj 
Kanpur, Cantt. impleading defendants Nos. 4 
to 6 namely Badri Prasad, Chhedi Lal and 
Babu lal sons of Hulasi as defendants. The 
suit had to be filed against defendants Nos. 4 
to 6 as they were in actual possession of the 
joint family property including house No. 491, 
Faithfulganj, Kanpur, Cantonment and were 
benefited from the rental income derived 
therefrom. The suit was decreed and tha 
plaintiffs obtained formal possession through 
court on 11-12-1962. It was stated in the 
plaint that the half share in house No. 491, 
Faithfulganj, Kanpur, Cantonment, fell to 
the share of the plaintiffs. In this house de- 
fendants Nos. 1, 2 and 3 were tenants at the 
rate of Rs. 4/- per month. It is further stated 
that after the decree the defendants Nos. 1 
and 2 agreed to continue as tenants and pay 
monthly rent to the plaintiffs. 


2. The plaintiffs further pleaded that de- 
fendants Nos. 1 and 2 colluded with defen- 
dant No. 8 who was their neighbour and 
friend, and despite service of notice on them 
to pay rent refused to pay the same and they 
continued being tenants of the plaintiffs, 


8. According to the plaintiffs the tenancy 
of the defendants was terminated by a notice 
dated 27-9-1963. It was further stated that 
the defendants were liable to pay rent to 
the plaintiffs from 11-12-1962 on which date 
the plaintiffs got exclusive possession up to 
8-12-1963, ‘the date on which their tenancy 
was terminated and thereafter: they wera 
liable to pay damages at the same rate. It 
was finally stated that the defendants Nos. 1 
and 2 alleged that they have paid rent te 
defendant No. 8 and claimed to be his ten 
ants. A statement was made in the plaint that 
defendant No. 8 had been impleaded as party 
to the suit in order to avoid any technical 
defects and to set all controversy at rest. A 
statement was also made that defendants 
Nos. 4 to 6 were the previous landlords and 
co-owners of house No. 491, Faithfulganj, 
Cantonment, Kanpur half of which fell -to 
their share and was possessed by them. No 
relief was claimed against them. 

4,. Defendants Nos. 4 to 6 supported the 
claim of the plaintiffs. - 
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‘5. Defendant No. 8, Devi. Prasad - who is 
the appellant in: this appeal. contested the 
suit. It was pleaded by him that the plairtiff 
and the answering defendants descend from 
a common ancestor, Gulal, A pedigree wag 
set up. It was stated that the father of ‘the 
plaintiffs Sri Puran had died, when Lachh- 


man Singh had not been bom and Hulasi the — 


brother of Puran had brought up Lachhnan 
Singh and incurred expenses for his: main- 
tenance and education. It was stated that 
Hulasi was in straightened circumstances and 
required money for the basic necessities of 
the family and had incurred ‘debts. 


‘6. It was also stated that Hulasi was also 
looking after and meeting the expenses of 
food, clothing and education of .Lachhman. 
Badri, Chhedi and Babu “Lal, who are his sons 
and, nephews. Hulasi sold house No. 491 to 
the father of the defendant No. 8, for a con- 
sideration of Rs., 500/- which were paic to 
him in cash. It is stated that no. regular sala 
deed for the said sale was obtained on ac- 
count of close rélationship. However. a writ- 
ing was executed by Hulasi and handed over 
to the father of defendant No. 8-acknowledg- 
ing receipt of the full consideration and pro- 
mising to execute a sale deed as early as 
possible. It is further. stated that possession 
was immediately delivered to the father . of 
the plaintiff on 31st-March, 1980 when the 
sale transaction was completed. It is furcher 
pleadéd that defendants Nos. 1 and 2 and 
Bhaggoo the brother of defendant No. 2. were 
kept by the father of answering defendant 
No. 3 as‘tenants. and so were- the ‘occupants 
of the other portion. As mentioned. in the 
written: statement the: name of the fathe- of 
defendant No. 8. Debi Prasad was duly en- 
tered in the Assessment Register ot the Can- 
tonment Board, Kanpur as- owner of the pro- 
perty and-on the death of Sri Maiku La_his 
‘sons the answering defendant No. 8 was en- 
tered ‘as the- cwner. It is also pleaded that 
the defendant: had been' paying various texes. 
.A submission of law was mdde that in view 
of the facts of the case the answering defen- 
dant No. 8 had become full owner and that, 
in any case the answering. defendant’s pozses- 
sion was protected by the doctrine of part per- 
formance as contemplated by -the Transfer of 

Property Act. This plea obviously: meant that 
the possession of defendant No. 3 was. pro- 
tected under Section 53-A of the -Transter of 
Property Act. It is also pleaded that, in any 
event, the suit was barred by adverse. pos- 
session as the defendant’s‘ title had ‘become 
mature by reason of being in possession o: the 
property for. more than twelve. years. 

T. Another plea that .was raised was that 
the: suit for- ‘partition « “was bad in law, mas- 
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much as none of the parties to the: suit were 
in actual possession of the property’ sought 
to be partitioned, and the decree was void. 
A further defence was that- defendants Nos. 1 
and 2 had been: regularly paying rent to the 
defendant appellant for.more than 12 years 
to the knowledge of- the plaintiff, and to the 
knowledge of defendants -Nos. 4 to 6 who 
have kept silent over the matter and as such 
the suit was barred by the panel of es 
toppel and acquiescence, 


8. Defendants Nos. 1 and 2 somites the 
case of defendant appellant No.3as they 
pleaded that they were his tenant. The court 
held that the‘ plaintiffs had become owners 
of the house in suit by vitrue‘of the decrea 
in suit No. 1128 of 1957. and they got pos- 
session of the permises in suit from the court - 
amin by Ex. 1. It was further found that 
defendant No. 8 was not the owner and fur- 
ther. that he had not acquired rights by ad- 
verse possession. . 


9. ` The trial Court ao found that- -defen- 
dant appellant No. 3 was not protected by 
the provisions of Section 53-A of the Transfer 
of Property Act, It was also found that the 
suit was not barred by the principles of aœ 
quiescence and: estoppel. The further finding 
of the trial court was that defendants Nos. 1 
and 2 were tenants of the premises over which 
the plaintiffs had obtained possession through 
court by decree in the partition suit referred 
to earlier. It was also found that defendants 
Nos. 1 and 2 were in arrears of rent and were 
also liable.to pay pendente lite and future 
damages. The suit. was, therefore, decreed for 
ejectment against -defendants Nos. 1 and 2 
and also for Rs..55/- as arrears of rent to- 
gether with: pendente lite and future interest 
at the rate of Rs. 4/-. per month. ; 


10. An appeal was filed on behalf of de- 
fendants Nos. 2 and 8. The lower appellate 
court found that house No. 491, Faithfulganj, 
Kanpur, belonged to Pitamber. who was: the 
father of Hulasi and Pooran. and that Hulasi 
had an: equal share in the. house. It was fur- 
ther found: that. the partition suit had’ been 
made and-‘that the’-plaintiffs had obtained 
possession over the premises in suit through 
court on 11th December, 1962 and, as such 
the property in’ suit. had come to belong ta 
the plaintiffs..On the.basis of the decree and 
the formal .possession in consequence ot the 
decree the plaintiffs were held to be in pos- 
session since. 11-12-1962 when the decree: was 
executed.. It was noted that the possession was 
constructive as the house, was in the occupa- 
tion of, defendants Nos. 1 and 2. The trial 
Court also found that when Hulasi executed 
the document.. - Purporting to transfer , the 
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house No. 491 had not been partitioned and, 
therefore, at the most Hulasj could have 
transferred only his unpartitioned half ‘share 
in the aforesaid house. It has been: further 
found by the lower appellate court that there 
was no sale deed on record as the document 
relied upon by defendant-appellant No. 3 
was only. a receipt for money paid by. him. It 
was found that no ‘title could be ened: op 
its basis, 


li. As regards the eis of adverse por 
session. the lower appellate court has found 
that. the plaintiffs were not the transferors; nor 
were they claiming title under, Hulasi and con- 
sequently, it held that no benefit- of . protec- 
tion could be claimed by defendant No. 8 in 
view of the provisions of S. 53-A of the 
Transfer of Property Act. 


12% In this connection; the learned Judge 
hearing the appeal:referred to’ the case of 
Bhupal Chandra v. Jagad Bhushan, (AIR 
1943 Cal $44). In that case a transter had 
been made by a widow and the step.daughter 
had filed a suit. It was held. that the step 
daughter and the transferee from her could 
not be said to be a.person claiming. under the 
widow and, therefore, the transferee from 
the widow was not entitled to the protection 
under S. 58-A of the Transfer of Peay 
Act. 


- 18. As regards: the plea of aires “posses- 
sion it was found that the suit was not bar- 
ted. though the plaintiffs could not be said 
to have been'in possession of the house with: 
in twelve years of the institution of the ‘suit. 
It was, however, found that defendants Nos.'I 
and 2 shoilld be taken to-have been in oc- 
cupation -of the house on behalf ‘of defendants 
Nos. 4 to 6 and then on behalf ‘of the plain- 
tiffs, as alleged by the plaintiffs. 


14. The lower appellate court ‘has noted 
that tax was paid by defendant No. 3 to the 
Cantonment Board, but .the lower appellate 
court has ‘not: attached any--particular signifi- 
cance to it holding that it must be deemed 
to have been paid on behalf of. the rightful 
owner and did not indicate’ possession of de 
fendant No. $. The lower «appellate court; 
therefore, ‘recorded a finding that the house 
belonged to the plaintiff and defendants 
Nos. .1 and 2 should be taken to be the ten- 
ants.’ It was further held that even if deten- 
dants Nos. 1 and :2 were taken to be tenants 
of the house in suit the plaintiffs-were entitl- 
ed to succeed on the basis of their title. . 

15. -In this second appeal it is conceded 
as it had to be conceded, that ‘the document 
executed by Hulasi in favour'of-the father of 
defendant dppellant Devi Prasad; could- nót 
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operate as a sale-deed being an unregistered 


document.. It was also not admissible in 
evidence except for certain collateral 
purposes. - ; 


16. The dacii was executed some time 
in the year 1930 by Hulasi and the defendant- 
appellant Devi Prasad’s father was put in 
possession thereunder. A sale: consideration 
had been paid by the father of Devi Prasad 
to Hulasi. ` 

17. The document can be looked into not 
as a sale deed, but in order to determine tha 
nature of the possession of the defendant ap- 
pellant’s father and then of the possession of 
Devi Prasad in the half share of house No. 491 
Faithfulgani, Kanpur. - 

18.° The lower appellate court has held 
that ‘defendant-appellant Devi Prasad could 
not get the benefit of S. 58-A of the Transfer 
of Property Act because the plaintiffs were 
not claiming under Hulasi, the executant of 
the document in question. They were claim- 
ing, according to the lower appellate court 
under a partition decree. 


19. In the written statement. tiled on be- 
half of Devi Prasad it was pleaded in para- 
graphs 16 and 17 as follows: 

“That the answering defendant,’ terati 
placed confidence in the plaintifs father and 
uncle, -The father of plaintiff Sri Pooran, had 
died. when Lachman Singh had not even been 
borne. and Hulasi the brother of. Sri ‘Pooran 
brought up Lachman Singh and incurred all 
expenses of his- nourishment -and education. 
Sri Hulasi was himself in  straitened circum- 
stances and he could. not make both the ends 
meet: since: his’ family was also -large and the 
only source of. income was cultivation. Sri 
Hulasi had, therefore.,to incur debts to carry 


- on the bare necessities of the family and. for 


the payment of the same, as well as to meet 
the expenses of fooding clothing and educa- 
tion of Shri Lachhman and Badri, Chhedi and 
Babu Lal his sons and nephews, Hulasi. sold 
House No. 491 to the father of the answering 
defendant for a consideration’ of Rs. 500/- 
which: were paid to him in cash. No regular 
sale deed for the said sale was obtained on 
account of close relationship. However, a writ- 
ing was executed by, Hulasi- and handed..over 
to the: father:of answering defendant acknow- 
ledging .the receipt of .the full consideration 
and promising to: execute: sale deed in _ his 
favour as early as possible.. The possession 
was immediately delivered -to plaintiffs’ father 
on 81st March, 1980 when. the B transac- 
tion was completed.. 

17. That ‘the delenia: Nos. 1 aid 
2 and:-Bhaggoo ‘brother of «the: defendant . 
No. 2- were: kept bythe Answering“ : defen- - 
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“dant‘s father as tenants nd so were’ the sc- 
cupants of: the: other portion,  Sri:-Ram' who 
was tenant. at'Rs. 2/- per month. The‘ name 
of the defendant -No. 8, Sri Debi Prasa:l’s 
father was duly entered. in the “Assessment 
Register of the Cantonment: Board, Kanpur 
as owner of the said property. and on. the 
death of Sri. Maiku Lal his- sons, ` thé 
answering defendant was entered as the 
owner. The defendant has all along been pay- 
ing’ ‘the House ‘and Conservancy Taxes: about 
the property in dispute and’ collecting the rent 
from the tenants. As” already stated at he 
time of sale Sri Hulasi had given a writing to 
the answering defendant’s father acknowledg: 
ing the receipt.of the full consideration for 
the sale of the house to the answering de- 
fendant’s father and promising ‘to execute a 
‘sale deed as early as possible. But the sale 
deed was not executéd as the parties reposed 
confidence in each other and did not attach 
much importance to secure a written ded 
of sale.” 


20. The trial dut did not frame any issue 
as to whether the transaction entered into by 
Hulasi was: for the benefit of hi’ nepkew 
Lachhman Singh or not. The: plaintiff -did 
not say in so many words that Hulasi had 
acted as the manager of the joint Hindu fami- 
ly and for legal necessity. when he entered 
into the- transaction in question ‘with the father 
of defendant appellant Devi Prasad. However 
from a reading of Paragraphs 16 and 17 ot 
the written statement ‘it is clear that it wasg 
being pleaded on behalf of defendant appel- 
lant Devi Prasad that Hulasi had entered into 
the transaction as manager of the family and 
for legal necessity. This aspect of the macter 
has not been examined by either the trial 
court or by the lower appellate Court. 

21. In the evidence on behalf of the de- 
fendant the averments made in paragraphs 16 
and 17 have been supported. . However, the 
court has not examined this aspect of the 
matter at all. 


22. In the case of Raja Sagi Padania 
jai v. Sagi Laxmi Kumar Raji (AIR 1967 Amdh 
Pra 287), a Full Bench of the Andhra Pradesh 
High Court has held that’ a‘ transferee 
from a Hindu’ father. can get the: benefit of 
S. 53-A when a suit for possession is . filed 
by the sons of the transferor who were mirors 
when the transaction was entered into,.if the 
father had executed the document: tor the 
benefit of the family. In the circumstances ‘it 
was held that the father had executed the 
transfer on behalf of his sons as Karta, ` 


28. A Full Bench of the ‘Andhra Pradash 


High Court was- constituted, as a contrary . 


view had been taken by an earlier Division 
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Bench-‘decision of the Madras High Court. 
Before the Full Bench it was argued ‘that 
the earlier . decision. of the: Andhra Pradesh 


. High Court which was in the case of Yeditha 


Satyanarayanamurty v.` Tadi: ‘Subrahmanyam 
{AIR 1959: Andh Pra 584) required reconsi- 
deration in view of the decision of the Privy 
Council in the case of Subrahmanyan v. 
Subba Rao (AIR-1948 PC.95). From the Privy 
Council case the Judges hearing. the Full 
Bench case quoted the following passage (at 
p. 242 of AIR- 1967 (Andh. Pra)): 


“Their Lordships entertain no doubt that 
it was within the powers of the mother as 
guardian to enter into the contract of sale 
of 29-11-1985, on behalf of the respondent- 
for the purpose of ‘discharging his father’s 
debts. and that, if the sale had been com- 
pleted by the execution ‘and registration of 
a deed of sale, the respondent would’ have 


-been bound under Hindu’ Law. ‘As the sale 


was not so completed, it is conceded by coun- 
sel for the appellants that the present ‘appeal 
must fail unless ‘the appellants are entitled to 
the protection afforded by Section 53-A, 
Transfer of Property ‘Act. They are entitled to 
that protection if, but oxily if, the respondent 
comes within the words “the transferor or any 
person claiming’ under him.” If he does, the 
section bars ` him from obtaining the relief 
claimed by him in the present suit and the 
appeal must succeed. If he does not, the 
order for possession made in his favour was 
right and the appeal must be dismissed.” 


“Their Lordships think it ig clear that the 
words “the -transferor” refer back to the per- 
son who “contracts to transfer for considera- 
tion any. immoveable property by writing 
signed by him-or on his behalf. “Counsel for 
the respondent rely upon Section 11 Contract 
Act, which is as follows :— 


“Every person is competent to contract’ “who 
is of the age of majority according to the law 
to which he is subject, and who is of .. sound 
mind, and is not disqualified from Contract- 
ing by any -law to which he is . subject. 
They submit that, having. regard to that sec- 
tion and to. the decision of - ‘their Lordships 
Board in»Mohori Bibee' v. Dharmodas Ghose, 
(1903).30 -Ind App 114 (PC) a. minor. cannot 
‘bea person who contracts. It is clear, that it 
the mother and guardian had taken no part 
at ‘all in the transaction, the respondent could 
not have entered into a valid contract to sell 
the land in-suit to the: appellants, but it is 
equally clear that such a contract could and 
did come into -existence-iin the present. case 
and the question for decision is:— was the per- 


‘son’ who contracted; -within the - meaning of - 
‘Section 53-A the’ respondent or his mother P. 
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24. The position of a guardian under the 
Hindu law was considered by their Lord- 
ships’ Board in Hunooman Persaud Ponday.v: 
Mt. Babooee Murraj Munweree, (1854-57) 6 
Moo-Ind App 398 (PC) and- the following: 
passage is to be found at page 412:— +: 

. “They consider that the acts of the . Ranee 
cannot be reasonably viewed otherwise than 
as acts done on behalf of another. “Whatever 
description she gave to herself, or others. gave 
to her, pe Seif sine 

Thus the act of the mother and guardian 

in entering into the contract of sale in the 
present case was an act done on behalf of 
the minor.” 
Their Lordships then pointed out that in that 
case the contract was one which it was: with- 
in the competence of the guardian to enter 
into on behalf of the minor so as to bind him 
by it and further it was for the benefit of the 
minor. They ther proceeded to observe as 
follows:—, `. W Cae 

“It would appear, therefore, that the con- 
tract in the present case was binding upon 
the respondent from the time when it was 
executed. If the sale had been completed by 
a transfer, the transfer would have been a 
transfer of property, of which the respondent 
and not his mother, was the owner. If an ac- 
tion had been brought for. specific perfor- 
mance of the contract, it would have been 
brought by or against the respondent and not 
by or against his mother. oe 

Having regard to all the circumstances, 
their Lordships are of opinion that the res- 
pondent is the person who most aptly ans- 
wets the description of “the transferor” in the 
sense in which these words are used in 
S. 53-A. It follows that he is debarred by the 
section from obtaining. the relief claimed by 
him in the present action, which was rightly 
dismissed by the Subordinate Judge.” 

25. After reciting the aforesaid paragraphs 
in the judgment of the Privy. Council the 
Full Bench noted that the said case had been 
followed in certain other cases’ which are re- 
ferred, to in the body of the judgment of the 
Andhra Pradesh High Court. A 

26. The lower appellate court, as noticed 
earlier, has not gone into this aspect of the 
matter either, nor did the trial court go into 
the matter. This happened -because no issue 
was framed in this regard. _ .. nae e 
_ 2%. The lower’appellate court’s view that 
the plaintiffs who were claiming under a de- 
cree and, therefore, they could not be treated 
as claiming under the transferee, cannot be 
accepted as Hulasi had entered into: a trans- 
action which though unregistered, was follow- 
ed by delivery of possession to the’ father o 
Debi Prasad defendant appellant. - Si 
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28. In the light-of the above discussion. if, 
the transaction had ..been entered. into by 
Hulasi for the benefit of the family, which. he 
represented as manager, the defendant appel- 
lant Devi Prasad would be entitled to plead 
that his possession was protected by the pro- 
visions of Section 58-A of the Transfer of 
Property. Act. ~ Sar . 


29. A plea had been taken in paragraphs 
16 and 17 of the written statement which 
should have led the trial court to. trame anj- 
issue as.to whether the transaction entered 
into by Hulasi . was for the ‘benefit of the 
family consisting of himself and his nephews. 
This was not done. As no proper issue was 
framed, both the parties did not, lead evi- 
dence on this question. An act of the court! 
should not prejudice either party. In the cir- 
cumstances, there is no option left but to set 
aside’ the decrees of the courts below and 7 





- mand the matter to the trial court to decid 


it afresh after permitting the parties to clarify 
their pleadings and leading such evidence as 
they desire to lead. o - 


30. As regards the question of adverse pos- 
session no decision is being given as the find- 
ing on the question as to whether Devi Pra- 
sad was entitled to plead that his possession 
was protected - under Section 58-A of the 
Transfer of Property Act, will have an effect 
on the question of'adverse possession, 


31. In the result, the appeal is allowed, 
the decrees of the courts below are set aside. 
The case is remanded to the trial court to de- 
cide it afresh in accordance with law in the 
light of the observations made in this judg- 
ment. Costs. will abide the ultimate decision 
in the suit. 

Case remanded. 
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and anothėr, Respondents. : 
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D/- 14-12-1977. ° 
- (A) Civil P. C. (5 of 1908), O. 22, R. 3 — 
Limitation Act (1963), S. 5 and Art. 120 — 
Death of appellant during pendency of second 
appeal — Application for -substitution of his 
heirs with prayer to set aside abatement filed 
two days after expiry of limitation — Suffi- 
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? (Against Judgment. and decree of Nasee- 
muddin 4th Addl. Civil J., Varanasi D/- 2-8- 
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cient cause -shown for setting aside abatement 
— Teao allowed. f (Para 4) 

n AIR Comm.: C. P.C; (8th Edn.), 
O. En R 3, N. 2; AIR. Comm: Lim. sae! 
Edn) S. 5, N- 6, Art. 120; N. 8: wo 

(BY Civil P. Cc. (5 of 1908), 0. 22, Rr. 1 
and.3 — Right.to sue.in. personal actions — 
Abatement ‘by death of party .— Suit by les- 
see to restrain defendant licensee: from. inter- 
fering with plaitifPs construction, on disputed 
land — Defendant claiming: to. be. earlier les- 
see than plaintiff —- Defendant found to be 
merely a licensee and decree passed in favour 
of plaintiff confirmed in appeal — Death of 
defendant pending second appeal by him — 
‘Appeal does not abate and right to contest 
finding of Lower Court that deceased’. appel- 
lant was not merely a licensee but an: earlier 
lessee still ' survives to his legal bis assed 
tives. 

The maxim actio ahaa moritur cum 
persona refers to a personal cause of. action 
not surviving after the death of the person 
concerned. However, if there be-. dispute 


whether the cause, of action is a personal ane - 


or not then the ‘said maxim will not be ap- 
plicable. Thus, in case the plaintifs suit 
has been decreed in his. favour, then the 
death of defendant during pendency of | an 
appeal against the trial court’s - decree oes 
not lead to the abatement of the appeal even 
though the cause of action which is, disputed 
in the suit be personal’ against the defendant. 
(1903). ILR 26° Mad 499 “Applied. Case Law 
discussed. - (Pare 6) 

Anno: AIR Comm. C. P; ©. (8th Edn.), 
O. 22, R. 1,°N. 4, 15. , 

(©) Civil P. C.'(5 of 1908), S. il — Ex 
parte decree — If ‘and when operates as res 
judicata against a person not a party to ‘suit 
but who acquired title from a party previous 
to institution of suit. 

In a previous suit A claiming to be a tenant 
of certain land from a Municipality obtained 
an ex parte decree against the Municipality 
only. B who had obtained lease of the same 
land from the Municipality ‘prior to insttu- 
tion of such suit was not; howéver, made a 
party to that suit. B brought’ a subsequent 
suit against A and the Municipality disputing 
A’s right to remain on ‘the land: and interfSre 
with his construction works. 

Held that as the transfer of lessee’s right i in 
favour of B was prior to the institution of the 
earlier suit, the , decree passed in that suit 
cannot’ operate as res judicata _ against “B in 
the cata ae suit. Chitaley’s. Commentary 
on C. P. Č. (8th) 1971, Sec. 11, N. 49, Fel. 
on. - (Para 9) 

Anno: K Comm. G. P. C. hs Piah 
S. 11, N. 49. l 


` Vibhuti Singh v. Damari Lal- ` 


(1907) 6 Cal LJ 74 


All. 371 


‘(D) Civil P. C. (5 of 1908), O. 41, R. 33 — 
Power of appellate Court to. take cognizance 
of subsequent events — Kapar of. 


„The fundamental . aie is that the rights ot 
the parties are decided.on the basis of the 
cause ‘of action disclosed in the plaint. It is 
true that in certain exceptional circumstances, 
aw appellate court; has.a right | to take into 
consideration, the subsequent developments, 
whether ‘of law or- of facts, but those excep- 
tional circumstances are not present in the 
instant case. AIR 1941 F. C. 5 and AIR 1956 
SC 655, AIR 1957 SC 875, AIR 1968 SC 
1165 Rel. on. (Para 10) 


Th the instant case though the lease period 
in favour of the Plaintiff-respondent had ex- 
pired-on’ Ist. Dec. 1977, there was nothing to 
prevent’ the Nagar Palika from renewing the 
period of lease in favour of the plaintif Tes- 
pondent. The defendant-appellant, in ‘any 
case, could not take advantage of the said 
fact. ~ ON (Para 10) 


i ae AIR ‘Comm. C. P. G, (8th Edn. ) 
O. 41, R. 38, N.. 4.. 
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K.:P. Singh and R. S. Singh, for Appellant; 
Mohd. Moonis and G C. Ghildyal, for Res- 
pondents. 


JUDGMENT :— This second saith arises 
out of a suit for injunction. The plaintiff 
sought thé removal of a Gumti and a decree 
for permanent injimction restraining the de- 
fendants from interfering with the plaintiff's 
right to construct’on the land in dispute. The 
two defendants are (1) Nagar Palika, Moghal 
a and (2) Vibhuti Singh. ` 

2. The facts in brief are. these ; 


It was claimed that the: defendant. No. 1 
allotted the land in dispute in favour of! the 
plaintiff on Ist of December, 1969 and the 
allotment was by way of a lease for a period 
of eight years, The plaintiff was directed to 
construct a Pucca shop-on the said land.. The 
defendant No. 2, in collusion with the defen- 
dent No. 1, was ‘alleged to have put up a.tin 
Gumti some five or six days before the suit 
and it was alleged that the said _ defendant 
No. 2 was seeking to interfere in the ` plain- 
tifs construction. The defendant No. 1 was 
not providing. any redress to the’ defendant 
No. 2 even though the former was moved to 
do so. The defendant No. 2: contested the suit 
on various grounds. He claimed rights on the 
ground that on 18th Oct., 1969, the land in 
question had been settled with him on a daily 
fee oy rental of Re. 1/- and since then he 
had been in possession. He had deposited, six 
months’ rent in advance. He had constructed 
a Gumti by investing Rs; 600/-. It was also 
contended that in an earliersuit filed by him, 
i e. Suit No. 607 of 1969 — Vibhuti Singh 
v. Nagar Mahapalika, a decree had been 
passed in his favour and against the defen- 
dant No, 1 whereby the latter had been re- 
strained from dispossessing him i.e. Vibhuti 
Singh. The suit was, therefore, also contend- 
ed to be barred by ‘Section 11 CPC in view 
of the decree passed in earlier suit: No, 607 of 
1969. Certain other defences were also taken 
but it is not necessary tò notice them in the 
instant appeal. 


3. The trial court Famed the necessary 
issues, tried them and ultimately. decreed the 
suit. An appeal was filed in the lower. appel- 
late court but the same also failed. Now, the 
defendant No. 2 has come in the instant 
second appeal and in support thereof I have 
heard his learned counsel Sri R. N. Singh. -In 
opposition, Sri Mohammad :Moonis, learned 
counsel for the respondents has made his sub- 
missions, ` 

4, Before going into the et of the ap- 
peal, it will be necessary to dispose of an ap- 


plication which has: been moved on behalf of: 


the heirs of the appellant who died ‘during: 


` Vibhuti Singh v. Damari ‘Lal. (Mehiotra: J.) 


ATR, 
the pendency of :this second appeal on 27th 
Oct., 1976. As there happened .to be a: short 
delay of two days in the filing of this appli- 
cation for substitution, therefore, a prayer 
was made for setting aside the abatement and 
in support.of this. prayer, a supplementary 
affidavit was filed setting out ‘the - circum- 
stances in which the delay has occurred: I am 
allowing.:this prayer, as ‘in my opinion, . sufti- 
cient cause has. been shown for: setting aside 
the abatement. Now. coming. to. the merits 
of the substitution ‘application, a question has 
arisen as to whether in the. facts.and.circum- 
stances ‘of the case, the heirs and legal repre- 
sentatives :of the. deceased appellant can be 
held to be entitled to be brought on record. 
Sri. Mohammad Moonis contends: that ` the 
findings of the court’s below are that the ap- 
pellant was a mere licensee and hbis. licence 
stood revoked, therefore, his legal representa- 
tives are not entitled to be broguht on record, 
as no cause of action survives: on the ‘death 
of mere licensee. In this Neen he 
placed reliance on the following. cases : 


In Mahtab. ‘Singh v. Hub Lal, (04 All 
Lj 796) : AIR 1926 All 610) where a Divi- 
sion Bench laid down that in the case of 
personal injuries, whether mental or physical, 
the real cause of action as well as the claim 


for incidental costs dies with the death of 


the person infured and the right to sue or 
continue the suit does not survive to the legal 
representatives of the deceased. It seems that 
the plaintiff had filed a suit for damages for 
malicious prosecution which was dismissed 
by the trial court and then the plaintiff filed 
a first appeal in this court. During the peù- 
dency of the appeal, the appellant died and, 
thereforé, the ` question arose whether the 
heirs of the deceased were entitled to press 
the appeal. The Bench held that this appeal 
should be deemed to have abated and the 
right to sue did not survive to the Tegal re- 
presentatives of the deceased. ' 


In Nand Gopal v. Brij Mohan Lal, ` (1966 
All LJ 166), a Division Bench of this Court 
laid down. that it is well settled Jaw that a 
licence does not create interest in the land 
as it is merely a leave to do a thing lawfully 
which otherwise would be unlawful. It.is thus 
a matter purely personal between the grantor 
and the grantee of the licence. Such a licence 
must be held to have lapsed with the” death 
of the licensor or of the licensee. The counsel 
has also referred to’ Karselal v. Badriprasad, 
(AIR 1922 Nag 162) and Chinnan’ v. Ran- 
jithammal, (AIR 1981 Mad 216). 


5.' On the other hand, Sri- R. N. Singh, 
learned counsel for the appellant, contended 
that after'a suit had been filed: and a decree 


. of. this. court- where- 
that in a-'personal...cause of action it: 


1978 ... 


passed in the. trial court; then: the --situation . 


changed .and thereafter.:an. appeal pending 


against such a decree cannot. stand abatec on. 


the ground that the ‘cause:.of action . lias not 
survived: on the death of either party to the 


litigation. He placed reliance pn. ‘the following: 


cases ; 


ILR 9 All 181) (FB) is Full: Bench decision 
it was . laid down 


would: abate in .case.-the plaintiff dies 


during the pendency -of the ‘suit;. there 
will. be mo such abatement in. case ‘a 


decree has been passed in his- favour by the 


trial court and:he dies during the -pendency 
It was 


of the appeal: against such: . decree. 
held that the benefit of the decree could be 
availed’ of by the. legal cadena i of the 
deceased: plaintif.: > < 
In Mst. Ram. Kaur v. 
(AIR 1921 Lah 52);-a- Division Bench follow- 


ed the ratio laid down by the aforementioned 


Full Bench judgment of this Court, 


In (1902) ILR 26 Bom 597,.in a- suit for: 
defamation the plaintiff, obtained a decree for 


. damages against. the defendant..and- executed 
the decree.. The defendant filed an appea_ but 
died before the hearing. : A question arose 


whether. the legal representatives of the de- 


ceased could continue -the appeal or the ap- 
peal stood abated.. There: was a difference of 
opinion between the two Judges ofthe Divi- 
sion Bench. Then ‘the controversy. wa3.re- 
ferred: to a third. Judge and-he held tha: the 
appeal did not abate and that the defendant’s 
legal representative had the -right.to continue 


the proveedinigs as s the appellant Tt was ob- 


served : Yon “ 


“Where, hareran a decree has been n passed 


and damages awarded, some pecuniary 


age is inflicted thereby on’ the personal estate‘ 


and it is to obtain ‘relief ‘from this that the 
appeal is brought. (eee 

Further‘on in the * “judgment it was laid 
down : 

' “The: result of ‘hele: authorities: would 
clearly seem to be that, where the claim has 
been perfected by a judgment, the nature.of 
the relief claimed on..appeal stands on a dif- 


. ferent. footing. and: ‘there: will be no zbate 


ment,” > Gaso 


In Paraman: Chetty ` v. “Sundararaja Maick, 


((1908) ILR 26 Mad 499), a- suit for. damages 
for malicious prosecution was decreed by the 
trial court and the said decree. was attrmed 
by the lower appellate court. Then: the de- 
fendant filed a second appeal and during the 
pendency of the said appeal died. The ques- 
tion arose whether the legal ‘representative 
of the deceased defendant.. could. prosecute 


.Vibhuti Singh: v: Damari: Lal (Mehrotra. J.). 


“Muhannad Hussain . y. Dipchand - ((1887). 


ee ' Singh; 
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the. appeal... It.was held. that. the legal repre-. 
sentative was entitled to prosecute the appeal.. 
Reliance was placed on (1902) ILR 26 Bom 
597 (supra). ` 

A reference has. also been. nade at the bar 
to Josiam™ Tiruvengadachariar' v. Sami 
Iyengar ((1911) ILR 84 Mad 76) where a 
Division Bench referred to the earlier deci- 
sion ‘reported: in , (1903) ILR 26.Mad 499 
(supra) and laid down that. the ratio. of the, 


-earlier case would be applicable where a de- 


cree has been -pased in a suit based -on a per- 
sonal .cause of action and during ‘the pen- 
dency .of the appeal by the defendant, | the 
plaintifi-decree-halder respondent dies. 


` In Jagdish Prasad Mathur v. ' United Pro- 
vinces Government ` ' (AIR ‘1956 All 114), it 
was laid down that during the pendency of 
the appéal; on. the death of a plaintiff who 
sought 2 declaration about his dismissal from 
service, the cause of action did not -survive 
to the heirs and legal representatives and the 
e could = not: be granted to such 

eirs, 


‘Tn “kalloo, Chaudhari v. Ramzan, (1942 All 
WRCC 845) : (AIR, 1948 Oudh 14), it was 
held that the maxim, actio personalis moritur 
cum persona applies. to a suit for vindication 
of a personal right and upon the death of the 
plaintif the right to sue must be, deemed to 
be extinguished. ‘The principle. applies - even 
where the right to; sue has matured in a de- 
cree if the right does not relate to or affect 
the estate“of the deceased and does not in- 
volve any right to, property which. may ‘be 
considered to be .a heritable asset. 


In: Syedna Taher Saifuddin Saheb v. State 
of Bombay, (AIR 1958 SC 253), a suit was" 
filed by-the ‘plaintiff . seeking a ` declaration“ 
that the orders of excommunication passed 
by the defendant: were invalid. A: preliminary 
issue was: raised and triéd in the suit and an 
‘appeal' was: filed against the ‘finding on ` the 
said issue. During’ the -pendency of ` the ap- 
peal, the. plaintiff, respondent: died‘ and; his 
daughter applied’ to be-substitated in his place 
but she:.did not press ‘the .application and 
accordingly ‘it: was- “dismissed. In these facts 
and: ‘circumstances, it was held (at p. abe): 


“the claim with which the plaintiff came to, 
Court was that he was, wrongly excommuni- - 
cated, .and that. was an action , personal to 
him. On - the’ principle, actio personalis 
moritur cum persona, when he died, the suit 
should abate, and there could be no question 
of an appeal in relation thereto, as an appeal 
is only acontinuation of the suit, and there, 
could beno question of continuing what did 
not exist. The appeal, could not be continued. 
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against the State for seeking eels te on the: 


validity of the Act.” 


In the body of the jae tac the Suprenie 
Court emphasised: 


` “It! should be remembered in this connec- 
tion that no decree had been passed in the 
suit.” 


: 6. I may state. here’ hae certain other 


cases: were also cited, for example, Mrs. M. N.. 
Clubwala v. Fida Hussain Sabah (AIR 1965:. 


SC 610); B: N. Lall v. M/s. Dunlop Rubber 
Co. (India) Ltd., AIR 1968 SC 175, Shanti 


Sarup v. Radħaswami Satsang Sabha, Dayal- 


bagh, Agra (AIR 1969- All:248) and: Secretary 
of. State for India v. Karuna Kanta Chowdhry 


((1908) ILR. 35 Cal 82) which deal with the. 


distinction. between «a: lease and a licence and 
the contention was that in the facts of, the 
instant case, the: defendant No. 2 was not 
granted any lease. but a mere licence. It seems 


to. me that. the case law: does show that if a 


plaintiff dies during the pendency of an ap- 
peal by him against the dismissal of his suit 
by the trial court—a suit based on a personal 
causé of action—then the appeal has been 
held to stand abated. However, in case the 
plaintiff's suit has been decreed’ in his favour; 


then the death of defendant during the pen- 


dency of an appeal against the trial Court’s 


decree ‘does not lead to the abatement of the: 
appeal even though the cause of action in the- 


suit. be personal against the defendant. In 
the facts of the instant case, the plaintiff is 


seeking injunction against the defendant No. 2 


on the allegation that the latter-has no right 
in respect of the land in dispute. The defen- 
dant No. 2, on the other hand, has set. up 
himself as an earlier- lessee of the said land. 
It is true that the two- courts below have not 


upheld his claim and-they have held that he. 
was only a licensee. However, in: the second. 
appeal, the said finding of the courts below 


has: been questioned: and it seems to me that 
if the defendant No. 2 as. the- appellant: was 


entitled to question the said finding in ‘his. 


lifetime, -his ‘legal, representatives should: not 


be debarred: from. questioning. the- said find-: 


ing on the ground, that. the two courts below 
held. the defendant No: 2 to. be a licensee. 
This aspect has to be clearly borne in mind. 
The maxim’ actio personalis moritur cum per- 
` jsona refers to-.a’ personal cause of action not 


surviving after the death of the person com. 
cerned. However; if there be dispute whether 
the cause of action is a personal one or not,- 


then I apprehend the said maxim will not be 
applicable. I may take an example. 
title suit, the plaintiff claims that the defen- 
dant is a licensee and that’ the Fatter is liable 
to be evicted in the suit. 


Vibhuti Singh v:. Damari Lal (Mehrotra J.) - 


In a 


The’ defendant, 


A- LR. 


on the other. hand, claims to be a rival title 
holder: of the property in suit. The ‘suit is 
decreed ‘by the: trial court-and the defendant 
is held.. to -be-a.mere licensee -liable to. be 
evicted in suit. The. defendant appeals. and 
dies during the pendency of the appeal: Can 
it be said that the heirs of the defendant: are 
not entitled to be brought. on record and 
prosecute the appeal on the ground that in 
the trial court, their predecessor-in-interest: 
was held to ‘be a licensee? . Fhe . said pre- 
decessor-in-interest was entitled to show ‘that 
his status. was not of a licensee but that of 
a title holder. If he could substantiate that 
claim, then the. plaintifs suit: was bound to 
be dismissed by the lewer appellate : court. 
In the same manner, if his heirs and legal 
representatives are able to: substantiate their 
claim to a ‘better title than the plaintiff, 
then the appeal is bound to be allowed: by 
the appellate court and the suit has to. be 
dismissed.: The same-is. exactly the position 
in this case. If the deceased appellant could 
succeed in persuading this court that he was 
not a' -mere licensee but a prior lessee ‘of 
the’ land iú suit,- then the plaintiff-respon- 
dent's’ suit. was bound to -be dismissed- and 
this: appeal was. bound to-. be ‘allowed. .I 
cannot see why the deceased -appellant's 
heirs and legal. representatives cannot claim 
and vindicate the same right. which their 
predecessor: was: claiming in the appéal. It 
will thus be seen that no appeal can be held 
to stand abated:on the death of the defen- 
dant-appellant merely because the courts be- 
low have returned a finding which holds 
such a person as a mere licensee even 
though the said‘ finding itself is being dis- 
puted in the appeal. If this were not the 
law, then, many good appeals which stood 
the’ chance of succeeding in the lifetime 
of the defendant-appellant would be held.to 
have abated in consequence.:of his death 
and the valuable rights of the heirs and 
legal representatives „would. be lost without 
affording them an opportunity to vindicate 
their claim: -as..successors of the deceased 
appellant. 


A. Apart from the anid. saree of the 
matter, it seems that the ratio’ laid down in 
(1908) ILR 26 Mad 499 (supra) will be. ap- 
plicable to the facts of the instant case also. 
In the Madras case, a decree. had: been pass- 
ed by the two courts below and the defen- 
dant had come up in the second appeal and 
died during the pendency of the appeal. It 
was held that the legal representatives of 
the deceased: defendant were entitled to pro- 
secute the appeal. I acccrdingly allow the 
prayer in Civil Mise. Application No. 1014 
of 1977. ` 
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-© 8. Now,: I have to: consider the merits 
of the appeal. Sri R. -N. .Singh:- contended 
that the. courts: below were wrong in holding 
that the judgment of the. earlier suit-No. 607 
of 1969 was not res’ judicata in the instant 
suit! His point ...was*-that- eventhough the 
‘ex parte decree was passed:.in®.the ‘:.ecrlier 
“suit, still, it. would -be- res judicata > and in 
this :connection. reference -was ` made -to 
Sailendra Narayan Bhanja: Deo v. State ot 
Orissa (AIR 1956 SC 846)... Radha: Mohan 
"v. Mrs:-Elize Jene Hilt (AIR. 1947 All 147) 
‘and Baboo v. Mt. Kirpa Dai-(AIR, 1950 All 
488).. In, the aarlier.suit,. Vibhuti- Singh, -the 
‘deceased appelJant':in. this appeal, was the 
plaintiff -and he. had‘ impleaded the- Magar 
‘Palika, Moghal. ‘Sarai, as: the only, defendant. 
The ‘suit -was based on the. allegation that 
the said plaintiff was a tenant:.of the land 
in dispute. A certified copy of. the ex parte 
judgment in. the said. earlier suit was’ filed 
in: the- instant ‘suit. and. it .was exhibited as 
Ext, A-1. It will be seen. that the earlier suit 
was instituted:-on 6-12-1969.. The. Essee 
‘rights in: favour of ‘the plaintiff-respondent 
of this. appeal had been -created’ with. effect 
from 1-12-1969. In other words, :these. sights 
were created before the filing of. the said 
suit on 6-12-1969. Now, as i have stated 
above, the... present ; plaintit#-respomdent 
Damari Lal was not a party to the earlier 
suit. Can it be said that he is claiming right 
under defendant: in the said suit,, namely, 
the Nagar Palika, Moghal Sarai, who was 
undoubtedly, a party to the ‘earlier . suk. In 
note .49 to; Section 11, C. P.-C., in Chitaley’s 
Commentary on the ‘Civil P.. ‘C, 8th Edn. 
(1971), jt has been. observed: 


“A person is said to claim under another 
when he derives his title through the other 
by assignment or otherwise. But his title 
must have arisen subsequently to the com- 
mencement cf the first suit. Thus, where a 
„person is. adjudged an insolvent, any deci- 
sion obtained against’ him subseqrently 
thereto will not bind the ‘Official Receiver as 
his title arose previous ‘to: the . decision, 
Similarly, a purchaser, mortgagee, lessze or 
donee of a property is: not’ ‘bourid ‘by a de- 
cree obtained. in a suit against the vendor, 
aati th ‘lessor or donor commenced after 

date of the purchase, mortgage, lease 


or * gift” 


9 A large number - of- cases ‘have been 
referred to in support of thé“said proposition, 
such as, Radhamandhub ‘Holdar v. -Moaohur 
Mookerji (1887-88) - 15 Ind App:'97 (PC, Mt. 
Gindori v. 'Shám Lal (ATR 1946 Lak: 330 
‘(FB)), Beli Ram and: Brothers‘ v> Mohammad 
Afzal (AIR 1948 PC 168): and’ Kishori 


~ 


wt 
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Ramanji.v. Duley Ram (ATR. 1924 All 474). 
‘Therefore, -applying. ‘the said -principle of 
law to’ the facts of -the instant case, as. the 
transfer: of the lessee rights. by the. Nagar 
Palika, Moghal..Sarai, in favour of the -plain- 
tiff-respondent . was: prior to the - ‘institution 
-of the earlier .suit,.the decree passed in the 


said suit cannot -be-.res. judicata against the 


plaintiff, respondent in the instant suit. `. In 


‘this view of the matter, it is not necessary 


to discuss the other aspects of the~:matter 
because due to ithe aforesaid position -of Jaw, 
it“has to ibe held that the courts :below were 


-right in not treating the decree or. tinding of 


He „earlier suit as res judicata. 


"10 Sii R. N. Singh’ also. ‘sought to con- 
‘tend that as lessee ‘rights were grantéd to 
the plaintiff-respondent. for. a period of eight 
years and as the said period expired on Ist 


„of ‘Dec. 1977, therefore, he Jost his right 


to prosecute this appeal after Tst Dec., 1977. 
He has placed reliance on a number of cases 
‘where ‘it ‘has been laid ‘down that in’ certain 
circtimstances, the court ‘can ` notice subsé- 
quent: “developments and évents which comè 
into ‘existence or take place after the institu- 
tion of the’ suit. ‘The leading case is ATR 1941 
FC 5 which ‘has béen referred to in AIR 
1956 SC 655, AIR 1957 SC 875 and AIR 
1959°SC 577. However, the ratio laid down 
in the ‘said ‘cases is exceptional ia nature 
and the fundamental rule is that the rights 
of the parties ‘are decided’ on the basis ot 
the cause’ of action . disclosed ‘in the plaint. 
It is true that in certain exceptional circum- 
‘stances, an appellate -court has a right to 
take into consideration -the’ subsequent deve- 
lopments, whether. of law ‘or of- facts, buat 
those exceptional circumstances are ‘not pre- 
sent in the ‘instant case. In ‘this connection, 
the following: passage from’ AIR 1968 sc 
1165 is relevant” (at p: 1177): 


“Now it is a fixed principle of law that a 
suit must be tried on the original cause of 
action and this principle governs not only 
the trial of suits but also -appeals. Indeed 
the appeal ‘being a continuation of the suit 
new,,pleas are not~ considered. If circum- 
stances change they can form the subject of 
some other proceedings but need not ordina- 
rily be considered in ‘the appeal.’ To. this | 
proposition there are a few exceptions. Some 
times ‘it ‘happetis that “the original relief 
‘claimed’ ‘becomes’ inappropriate ör ‘the law 
changes” affecting the ‘rights of the’ parties. 
In such cases, courts may allow an amend- — 
ment pleading the «Changed . ‘circumstances. 
‘Sometimes also the changed circumstances 
shorten litigation and then td avoid’ circuity 
of action the courts allow: an amendment. 


‘Holmwood. JJ. have given the 
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The practice -of - courts::is very ‘adequately 


‘summatised in Ram Ratan'-Sahu v. Mohant. 


Sahu, (1907) 6 Cal. LJ ‘74. Mookerjee and 
kind. of 
changed circumstances of which the ‘courts 


- usually take notice, with illustrations ‘from 


decided :cases. The judgment in that case 
has been. consistently followed in India. - In 
Raicharan Mandal v. Biswanath Mandal, ATR 
1915 Cal 103 other-cases are to be found 
in which subsequent ‘events: were noticed. 
‘The same view was. taken iby the: Federal 
Court in 1940. FCR 84 at p. 87 : 
FC 5 at p. 6) following the dictum of Hug- 
hes, C. J. in Patterson v. State’ of ‘Alabama, 
(1984) 294 US 600 at p. 607. In Surinder 
Kumar v. Gian’ Chand, 1958 © SCR 548: 


‘(AIR 1957 SC 875) this Court also took sab- 


sequent events into account and “approved 
of the case of thé Federal Court. In view ot 
these decisions it is hardly necessary to_ cite 
further authorities.” ; 

Now, in the, facts. oe the ‘instant ‘case, ‘even 
if the lease ‘period in favour of the plain- 


{tiff-respondent has expired on lst Dec. 1977, 


ere is nothing to prevent the Nagar Palika 
from renewing the period. of lease in fayour 
of the plaintiff-respondent. The defendant- 
appellant, in any, case, cannot take advantage 
of the said fact. In. my opinion; therefore, 
the said contention made by Sri R. N. Singh 
is not correct. a 

1L. So far as the finding recorded by 
both the courts below that: the defendant ap- 


` pellant Vibhuti Singh (deceased) was not a 


lessee but a mere licensee of the land. in 
dispute.is concerned, I.think.the same is 
-based on good evidence and. material on re- 
cord, Learned counsel for the appellant has 
not been able to show that his client oe 
ed any lessee rights. 

12, In this ‘view of the matter, this ap- 
peal fails and is dismissed with costs. ` 
ae Appeal dismissed. 
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VIG Cb~its 


í :' Gyasi Ram v: Ram:Chandra > -ea 0y 


“(AIR 1941 ` 


.:permanent.. basis. for. ; 


AsLR: 


‘setting up case of permanent tenancy: on ‘the 
-basis of oral evidence. ~ : 

The’ requirement . of ° registration - tuttied 
in Section 107; T. P: Act cannot. be. circum- 
‘vented or allowed to be defeated by ‘setting 
up a‘.case of permanent tenaricy on the basis 
of oral ‘evidence. In view of ‘the first para 
‘of the: said section which says “a. lease of 
immoveable ‘.property.:from year ston year, or 
‘for any term -exceeding one ‘year, or: reserv- 
ing a yearly‘ rent, can be made ‘only by a 
Tegistered ‘instrunient”, | it -is ‘not. permissible 
‘to sét:up a case: of permanent tenancy -on 
the basis: of’ oral.agteement or under:an un- 
registered instrument. :Of ‘course, if a‘ ten- 
ancy: started prior to the coming. into effect 
of the T.. P. Act then one. can -set-up a.case 
Jof: permanent tenancy on the basis of oral 
‘agreement -or -on the basis of an unregister- 
ed instrument. ; (Para 24) 

: (B) U. P.: (Temporary) ‘Control of Rent 
‘anil Eviction Act (8 of 1947), S. 3 — Suit 
for eviction on ground of .denial .of land- 
‘lord’s title — Denial’ of title must precede 
‘institution of suit. ATR 1951: Assam 70 and 
AIR: 1970 Punj 511 and AIR 1971. raa a6 
Dissented from. a 


` The ‘trie legal significanée ot Séttion 8 
is that incase there is a denial of title then 
a suit ‘cin be filed by the landlord on the 
basis of’ this clause’ without ‘obtaining the 
permission ‘of thë District _ Magistrate. But 
the requirement contained in Section 111 (g) 
of a prior. notice ‘expressing the. lessor’s or 
his transferee’s ` intention to ‘determine’ ‘the 
lease remains to be ‘complied with: The pro- 
visions contained ‘in the U. P. (Temporary) 
Control of Rent and -Eviztion Act, 1947 -are 
not derogative of the provisions contained 
in the T. P, Act. The requirements of law 
contained in S. 106 or in S. 111 of the T. P 
Act do not stand abrogated. by anything con: 
tained’ ‘in the. various. classes of S. 8 of the 
aforesaid Act of 1947. Therefore, where a 
landlord seeks to justify the maintainability 
of his suit without the District Magistrate’s 
permission under S. 3 (1) (£, he has to show 
that he has complied with’ the requirement of 
notice as contained in S. 111 (g) of the T. P. 
‘Act. ‘Thus the plaintiff’ cannot také advantage 
of thé denial of title contained in the written 
statement, ‘filed by the defendant tenant in 
the very ‘suit itself,’ ` (Para 26) 

Moreover, if a tenant sets up more tavour 
able terms regarding his tenancy than isad- 
mitted bythe. plaintiff landlord, it cannot be 
said-to be.a.case: of the, denial of. the plain 
tiffs title. In. the presert case;.the tenant 
-asserted that’ he paid rent for the land which 
‘according : to- his allegation, was taken ‘on+a.. 
„Tabing. constructions, 


1978. 


` Held that there was ‘no. denial: of the plain- 
tifs title:-The defendant tenant -was assert- 
ing mòre. favourable terms in respect of his 
tenancy. AIR -1951 Assam 70 and AIR 1970 
Punj 511 and AIR 1971 -Punj 484, Dissented 
from; AIR 1965. oe ae Explained, and Fol- 
lowed. pe . (Para 87) 


. (Œ U: P. Urban P (Regulation of 
‘Letting, Rent and Eviction) Act (18 of 1€72). 
S. 29-A — Suit'for eviction’ — Plea. ‘raised 
by defendant: that he ‘had taken the cpen 
land on rent and that the letting- was on’ a 
permanent basis for raising’ constructions of 
Permanent nature — Held that in the: facts 
of the’ case defendant was* not entitled’ tò 
the benefit, of newly added 5. 29-A. ; 
‘(Para 39) 
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Gyasi Ram.v. Ram: Chandra‘ (Mehrotra J-) 


. [Prs 13150 ADL 877 
Prakash. Gupta, -for- Appellant Bop Prasad 


‘Agrawal, for Respondent, 


JUDGMENT:-— This. is the defendant's 
second appeal arising. out of ‘a suit for the 
tenant’s eviction filed by the landlord after 
determining, the former's tenancy. The briet 
facts are these: The plaintif claimed, to be 
the .owner of premises No.. 3648-E . situated 
at Sultanganj, Aga whose details are, set out 
in the plaint, „It was. ‘contended that in the 
said premises the defendant was the tenant 
of a thatched Kotha on behalf of the plain- 
tiff. The ténancy: also included Sahan on- the 
eastern side‘ of the Kotha, It was a monthly 
tenanéy ‘and the month of tenancy started 
from the Ist day of each English calendar 
month. The monthly rent was four’ annas 
per’ month. It was further alleged that the 
defendant effected material alterations and 
he encroached upon the plaintiffs Jand on 
the eastern side by- putting ancther-shed and 
by opening another ‘door towards the west 
of the said premises. By‘a notice dated ‘6th 
July, -1961, which was served on the defen- 
dant on 18th July; 1961; ‘the plairitiff deter- 
mined the latter’s tendncy-‘and- ‘the defendant 
was called upon to’ pay the ‘arrears ot ‘rent 
due from him and to vacate thé premises 
after the period ‘of notice. The defendant 
failed to comply with the notice. “Hence the 
suit. The plaintiff claimed arrears ‘ot rent 
and damages along with the relief for the 
eviction of the ‘defendant-appellant: Pen- 
dente’ lite “and future damages were also 
claimed - for illegal use ' anid occupation. 


2. The defence - was that . the. defendant 
had taken only open land and not any Kotha 
from the plaintiff. The open land was taken 
for raising - permanent „constructions. The 
plaintiff's ownership of 3648-E was denied. 
It was stated .“that some.land lying in the 
Baghichi which was.Sahrai was taken by, the 
defendant for raising. constructions of per- 
manent nature long ago. The. defendant. rais- 
ed previously; a kachcha -residential - house 
thereon which has now been replaced by a 
pucca house thereon in = about the year 
1961. It is wrong say that the 
defendant is a ae of ` thatched 
kotha on behalf of | the plaintiff.” 


. 8. In ‘para 15 of the: written statement 
the defendant stated - that. he ` paid only 
ground rent`-to the- plaintiff but did not pay 
any rent in réspéct:‘of the premises or kotha, 
The defendant’ denied: that he made ‘any 
material alteration~or encroached : upon any 
land of “the plaintif: In‘ fact,: the land was 
initially taken by him for the purpose of ` 


.raising constructions of -a* permanent nature. 
‘Therefore, there - was. no’ questidn’-of making 
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‘any -alteration or doing the same with ‘the 
consent or permission of-the plaintiff. The 
defendant also claimed that he was a per- 
‘manent™licencee as provided’ under S. 60 
of the Easements Act and the plaintiff was 
estopped from séeking the defendant's ‘éject- 
‘ment. The benefit. of U. P:’ Urban Areas 
Zamindari Aboliticn’ and Land. Reforms Act 
was, also sought to betaken. Certain other 
pleas were “also taken which, however, it is 
not necessary to notice ‘in the instant appeal. 


4. The trial. court framed. the necessary 
issues and tried the: suit. :iIt -held , that’ the 
plaintiff was. the owner. of the premises. in 
question and that it was not only an open 
land but a kotha and chhapper . standing 
thereon were also let out by the plaintiff.. to 
the defendant. The trial court. also held that 
no land on rent was permanently given to 
the defendant nor was it given tor raising 
constructions of -a permanent nature. The 
relationship of landlord and tenant was held 
to be proved and it was held that the defen- 
dant converted the kachcha structures into 
pucca constructions and that-this was done 
without the permission of the plaintiff. Cer- 
tain other alterations were also held to have 
been..made without the permission. of the 
plaintiff. Accordingly, under S. 3 (1) (c) of 
U. P. Act No. 8 of. 1947 (U. P. (Temporary) 
Control of Rent: and Eviction) Act the de 
fendant .was liable to -be evicted in the suit. 
The notice was held to be a valid notice and 
it was held. to have been duly served on the 
defendant. The defence plea based on the 
U. P. Urban Areas Zamindari Abolition and 
Land Reforms Act ‘was negatived. The de- 
fendant was also held to have been:a de 
faulter as he failed to pay arrears of rent 
within one month of the notice of payment. 
The trial court, therefore, decréed the plain- 
tiffs suit for the recovery of Rs. 9/- as ar- 
rears of rent and past mesne profits.’ Pen- 
dente lite and future mesne profits were also 
decreed. The relief of- eviction was also 
‘granted: to the plaintif -against the defen- 
dant. The-defendant filed an appeal in the 
lower appellate court but the same was dis- 
‘missed except for the modification that the 
defendant was declared entitled to remove 
the Malva of the constructions raised by 
him before delivery of possession of the pro- 
perty to the plaintiff. Unlike the trial court. 
however, the lower appellate court held 


that only land was given to the defendant. 


On rent and not the accommodation ‘as al 
leged by the plaintif. The. defence: plea that 
a licence was. granted in the defendant's 
favour and that he was entitled to the bene- 
fit of Section 60 .of the- Easements Act was 
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rejected.” The relationship ‘between the “par 
ties was held: to. be that of - landlord -and 
tenant and not. that of licensor and licensee, 
It was also held that the. constructions were 
raised by the defendant. It. was. held.to be 
a -case of monthly. tenancy. ‘The other de 
fence pleas were also rejected. a 

5.. In the instant - second appeal Shri 
Prakash Gupta, learned counsel for the ap- 
pellant has made. the following points: «.. 
. (1) The defendant was a permanent lessee 
of the open land and hence he was not liable 
to be. evicted. Reliance was placed on the 
following cases:| Abbaipada v. Ator-,Dome, 
(AIR 1928 Cal 294 (2)); Dwarkadas Marwari 
v. Parbati Dassi, (AIR 1942 Cal.486); Shahja- 
han Begam v. Munna, (AIR 1927 All $42); 
Kanhaiya Lal v. Abdullah, (AIR 1936 All 
885); Faquirullah v. Wali’ Khan. (AIR 1926 
All 714); Gur Din Sah v. Badri, (1986 Oudh 
WN 1003) : (AIR 1987 Oudh 165); Muham- 
a) ‘Ismail v. Jawahir Lal, (AIR 1935. All 
(2) The deféndant-appellant was ` entitled 
to the benefit of S. 29-A added by the new 
U. P. Act No. 18 of 1972 4U. P._ ‘Urban 
Buildings (Regulation of Letting Rent and 
Eviction) Act). i PIN NE l 

(3) Replying to the learned counsel for the 
respondents argument thatthe. defendant 
was liable to be evicted on the ground of 
his having denied the plaintifs title it was 
contended that the plaintiff could not avail of 
such a ground if the denial was contained in 
the written statement filed in. the: suit. In 
other words, it was contended thatthe de- 
nial of title must precede the institution of 
the suit before the tenant can be evicted in 
the suit on the said ground. Reliance was 
placed on the following cases: Maharaja of 
Jaypore v. Rukmani, (AIR `1919 PC 1); Mukat 
Singh v. Misra Paras Ram, (AIR 1924 All 
726); Hashmat Husain v. Saghir .Ahmad, 
(ATR 1958 All 847); Ramayan Prasad v. 
Gulabo Kuer, (AIR 1967 Patna 85); Mohd. 
Amir v. Municipal Board. Sitapur. (ATR 1965 
SC 1928); Sada Ram v. Gajjan Siama, (AIR 
1970 Pun 511); Daya Ram v. Chiraunji Lal, 
(1977 3 All LR 97) : (AIR 1977 All 449). 


` 6 Shri B. P. Agarwal, learned counsel for 
the plaintiff-respondent, contended as follows: 


(1) The courts below have recorded clear 
finding of fact which cannot be questioned 
in a second appeal. It has been found by 
both the courts below that it was a case of 
monthly tenancy and not the case of a per- 
manent tenancy. Moreover, it has been found 
that the constructions were not raised with 
the consent of the plaintiff. Learned counsel 
referred to S. 18 of the ‘Indian Contract. Act 


1978 ` 


and. S; 3 (1) (c) of the repealed U. P. Act 
HI of 1947 :and (S; 20: (2) (c) of the mew’ 
U. P. Act No. XII of 1972. He contended 
that the defendant-appellant was not: ertitl- 
ed to. the benefit of S..29-A of the’ ‘aise 
said new -Act No: 18 of 1972. " 


(2) It is not necessary‘ ‘that ‘the denia. of 
title must precede: the ‘suit. : A’ court can zake 
notice of the. denial of -title in the suit ‘icself 
and decree the: ‘plaintiffs suit:.on the»: said 
‘ground, Counsel: placed reliance:-on the fol- 
lowing cases: Rattan’ Lal v. Vardesh Chan- 
der, (AIR 1976: SC 588); Hari Ram v. Raja 
Ram, (1975 ‘All LJ 877); (1974 Ren CJ 8(8) : 
(AIR 1974 Raj 168); (1978 Ren `--CJ . 515 
(J & K); Jai Narain Dass v. Zubeda Khatoon, 
(AIR 1972 All 494); Suhag Rani v. Sukhedev 
Singh, (AIR 1971 Pun 484); Sada Ram v. 
Gajjan Shiama, (AIR 1970 Punj & Har. 511); 
Raghubar Singh v. Sm. Phoolmati, (AIR 1962 
All 122); Bhagwan Das-v. Surajmal, (AIR 1961 
Madh Pra 287); Krishna Devi v. N.. Ealai 
Singh., (AIR 1960 Manipur 54); Fateh: Chand 
v. Brij Bhushan Prakash, (AIR 1957 All 831); 
Ratneswar v.. Mongoli, 'Chutiani, (ATR 951 
Assam 70); G. Goculdas Tejpal v.. Municipal 
Commissioner, (18 Bom 256), (sic) . 


Reference was also made to 1962 All LJ 
(Summary of Cases) 44. 

7. On the basis of the P EE made 
by the learned counsel, the following „paints 
arise for adjudication. ; 

(1) Whether the tenancy was a permarent 
one. 


(2). Whether the defendant is - also lizble 
to. be evicted on the ground. of his: having 
denied the plaintiff's title in the suit. - 

(3) Whether the defendant is entitled to 
the benefit of S. 29-A of the. new Fent 
Control Act of 1972. | 

8. I may state here. that ng point was 
made before me on the basis of S. 60 ot 
the Easements Act. In my opinion, in view 
of the concurrent finding recorded by both 
the, courts below that: the relationship of 
landlord and tenant existed. between ` the 
parties. rightly no point ‘was raised before 
me that the relationship ` was that of the 
licensor and the licensee. 

9. Learned.‘counsel for the defendent- 
appellant has placed reliance on certain cases 
whose citation has been, given abave. I. may 
briefly notice the said cases, i 
- 10. In Abhaipada v. Ator Dome; 
1923’ Cal 294 (2)). it-was laid down: 


(EIR 


“Where ‘the terms upon which-a tenamcy . 


was created cannot be proved by direct evi- 
dence the subsequent conduct of the: parties 
may be considered with a view to y detem ne 
the nature of the tenancy”. .. 
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It may be observed: that this case related :to’ 
agricultural tenancy: governed: by. the Bengal 
Tenancy. Act and ‘not governed by, the Trans- 
fer of Property Act. : 

11. In .Faqirullah v. “Wali . Khan. (AIR 
1926 All-714) the -case related.:to ' licence 
granted by the Zamindar to erect . stricture, 
of .pefmanent character and. the controversy 
was determined .with reference -to S.. 60. of 
the Easements, Act, I. have already observed 
that: in ‘the instant case the controversy has 
to be examined on the basis of the existence 
of the relationship of landlord and tenant 
and not on the -basis of. the grant of. any 
licence. + 
. 12.. In Shahjahan ` Begam. Lv. Munna 
(AIR. 1927 All 342) Iqbal- Ahmad, Į. laid 
down -as under: 

-. “If the origin and the. nature of a tenancy 
is not known. and if it is proved.that.a land 
was let, for building purposes and a building 
was actually constructed on the same, and, 
remained in occupation of the lessees, for a 
long number of years, these facts, in - the, 
absence of anything. pointing to the contrary 
conclusion, should. be énough to lead to the 
presumption. that. _the tenancy was a per- 
manent one. f 

A kachcha house is “also a building of a 
permanent ` ‘character. A pucca building is a 
building. more ` permanent than ‘a kachcha 
one, but the mère difference in the degree of 
permanence cannot alter the nature of the 
tenancy. The fact that a kachcha Kouse has 
beén in existence for a period of more than 
60 years. ‘and has passed by succession to the 
heirs of the lessee who originally’ built the 
house, may be enough to lead to the presump- 
tion that the lease is à permanent one.” ` 

18. In Muhammad Ismail yv. Jawahir Lal. 
(AIR 1935 All 492) the Division Bench held 
on the basis of the construction of a lease. 
deed coupled with the circumstances of the. 
case that a, permanent, lease was granted. It 
was observed: ` - 

“It is tot necessary for: us to go in dè- 


tail into the expressions used in the docu-' 
ment, because it ‘is clear that the use of 
the word. dawam per se might not imply 


perpetuity but in.the present case the lessee 
was given the fight-to -build a house or to 
let: it out on rent to. anyone else. It was fur 
ther said that the lessee shall have the-same 
right as: the -lessor enjoyed up till then. It is 
clear -that thé: lessor had proprietary rights. 
and .she could -undoubtedly have granted 
permanent ‘rights to. others. There is no 
reason why Jai Chand; the lessee should not 
be deemed to- have the same powers and 
that would only: be consistent- with the idea 
of the lease being a perpetual lease.”.. 


880 Al.  [Prs: 13-18] ; 


The facts and circumstances.of the said -case 
were . entirely diferent and. there.-: was; :a 
document evidencing: the transaction which 
is not the case here. 


14 Inv Kanhaiya ‘Lal--v. ‘Abdullah “(AIR 
1986 -All 885) a Division: Bench laid down 
as follows: - $ 

“The sprestinpiion of nw “is ‘that where a 
permanent building has been erected by de- 
fendant -on land which has-been’ given to 
him for purposes ‘of erecting” ‘a building, -he 
has a’ right to remain ‘in ‘possession’ of «the 
building as long as the building’.stands. -But 
where: thé landlord ‘alleges ʻa- custom ac- 
cording to which the tenant occupiés “the 
site ds.a tenant, on condition’ that whenever 
thé: proprietor of the land shall stand'-in 
need of getting the land vacated: he will get 
the ‘same done--by paying ‘the’ price‘ -of* the 
building’ materials. or «by getting the ‘same 
removed, the’ custom -is a ‘very. ‘arbitrary one 
and would tegur. vay. eee evidence : m 
its proof”. 
In- the’ said’ case the grant was said to hive 
been made more -than ‘100 years befora’ the 
suit. It is obvious that it was a case‘of leasa 
prior to the coming'‘into effect “of the’ T: P. 
Act. The Bench observed: _ 


“We: may ‘also uote ‘that the jaw’ of Re- 
gistration was not.in force at the remote time 
which the defendant. indicates and there- 
fore there is’ no question of the necessity of 
a. ‘registered deed for land which is obviously 
less than Bs. 100 in, value because ‘the 
monthly rent is stated to be only. ‘four annas.” 
With the deepest respect, I may say that tha 
latter observation seems to be based, ‘mérely 
on the’ necessity for _Tégistration under ` the 
Registration Act. It’ has overlooked © the 
necessity for registration. under S. 107 of. the 
T. P. ‘Act where there is’ no such requiré- 
ment that the value’ of, the land” a be 
more than Rs. 100/;. 


15. In Gur Din Sah v. . Badri doé. Oudh 
WN 1008) : (AIR 1987 Oudh 165) a Divi 
sion Bench laid, down ag. ‘follows: ,, ae 


‘“Where the lessee’is not admitted : to. the 
tenaficy of any existing shop or’ house; but 
is' allowed to- build new shops and houses: on 
the ruins of old shops- and ‘houses: ‘and the 
lease shows that the’ lessor ‘realized ‘a casi 
nazrana’ when he: granted the lessee to “build 
’ shops où -thet plot in: ‘question: and thatthe 
lessee agreed‘ to pay--rent--at: the: rate of: 11 
annas per month, : ‘the Jease’is ‘one for ‘build: 
ing purposes and: the rent reserved~is: only, 
in the nature of ground: rent. In such a:case 
if the lessee makes constructions which ‘con- 
tinue in existericé for over thirty years with- 
out any attempt by. the lessor’ to. enhance 
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the rent or eject - ‘the eases and -there is: noth- 
ing in the: terms ‘of the lease: to suggest: that 
the lessor has a right to eject the lessée at 
will: the ‘tenure on‘'which the land is- held 
should be presumed-to be of a permanent 
nature and to such ‘a ćdse S; ne of E P. 
Act has, no: application,” Slant 

Tt seems that there was ‘a Socqnieat: namely, 
Ex. B-l- by; which: the: landlord bad given 
the permission -to the tenant: to :build the 
shops: in question, The. Bench: placed «much 
significance: on the ‘fact that a premium had 
been paid by the: tenant. to:the landlord when 
the ‘latter.,executed and granted. permission 
to. the- tenant to: build the. shops. 


-16..:In Dwarkadas Marwari v. ' Parbati, 
Dassi. (ATR 1942 Cal: '486): it was observed: 
` “In the’ absence of a written léase, creating 
a tenancy the'nature of the. tenancy must be 
determined from’ surrounding . circumstances, 
and ‘in’ particular from the. course of dealings 
by the Parties ‘concerned:” ` 
This’ cage does ‘not’ seem to be o£ much re- 
levance:' The dispute was about title. The 
point which - is directly’ involved in ‘the in- 
stant case did’ not_come ip “before ` the learn= 
ed single Judge ‘who decided the” “Calcutta 
case. SS 

17. I may here notice ‘some ‘of ‘the Privy 
Council ‘and Supreme Court Cases. bearing on 
this controversy. :: : 

18. In Afzal-Un-Nisa v. Abdul: ‘Karimi, (AIR 
1919 PC 11) the Board held that á perman- 
ent tenancy was established. The following 
passage: from the judgment will: show the 
factors which weighed. in cong the: said 
conclusion: . a h 


. “Tt “is admitted, that the respec "pre 
deċessors-in-title were invited to occupy the 
land for building purposes’ by’ the’ predeces- 
sors of the appellant in about the year 1859. 
No. document ‘showing’ the terms’ ‘of occu- 
pancy is extant; nor is- there any ‘reliable oral 
evidence of what passed at that timë. But 
the facis’ found, “and “as to’ ‘which, ‘’ indeed, 
there is”no dispute, are’ that’ from’ that ‘tirne 
onwards a “uniform and fixed ‘rent has, been 
paid, that in some of the receipts given by 
the landlord the term “permanent” as ap- 
plied to the rents is used, “that the- respon- 
dents'‘and. their predecessors-in-title : have 
erécted ‘substantial buildings: without objec- _ 
tion on the part- of: tha ‘landlord, ‘that: they 
have dealt with their properties by way of 
sale and- mortgage;:.and that the properties 
have: passed by succession; in. these. circum- 
stances the learned: Judges’ -OF- the.. - -Courts 
below have held -that the case is in- substan- 
tiallythe same .position as the case of Cas- 
perz v.- Kader: Nath. Sarbadhikari (1901), ILR A 
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28 :Cal 788.: § Cal WN 858). The head nete 
of that case, which .accurately’’. represents 
what is decided;:is'in these terms:— - 

‘Although the origin of a tenaticy may not 
be known; yet if there is’ proved ‘the fact of 
long possession of the tenuré by the tenants 
and their ancestors, the fact of the- landicrd 
having permitted them to build a pucta 
house upon it, the fact of the house having 


been there: ‘for a’ ‘very considérable time;: of 


it having been added to by successive ten- 
ants. and of the tenure having from time to 
time been transferred by succession and par- 
chase, in’ which ‘the landlord acquiesced or 
of which he had knowledge, a Court is’ jas- 


tified in presuming that the tonie is’ ‘of a- 


permanent ' nature.’ aa 


‘The Privy’ Council further émphasiséa that in 
the case before ‘it ‘several sale deeds ‘of süpər- 
structure houses on the'‘ground by the plain- 
tiffs predecessor "were produced in’ which 
there was a distinct’ acknowledgment that the 
houses themselves: were held: by. the tenant 
in virtue of a permanent. tenancy. This would 
be an estoppel as‘against the plaintiff. : 

19. In Dhanna Mal -v. ‘Moti - Sagar,’ (AER 
1927 PC 102) it was held: that permanerce 
of tenancy was not -provéd™ and ` in this cen- 
nection ` three aspects were ` emphasis=d. 
Firstly, it was ‘ebserved that in the sale deed 
by the predecessor-in-interest of the tenart 
while there was- a ‘covenant: telating to: the 
title to the’ building, there ‘was none in res- 
pect of ‘land. Secondly, in an ` earlier ‘suit 
which was filed against the tenant he did act 
plead a case of permanent tenancy but mee- 
ly pleaded that the landlord had agreed sot 
to evict the ‘tenant as long as the building 
stood. And thirdly, ' the ‘tenant ‘submitted to 
enhancement of rent which ‘was ‘effected by 
the earlier- suit filed against ‘him. The Boerd 
laid down that the “question © whether the 
tefiancy was a pérmanent one Or not was a 


question of law. A declaration signed ‘by: the: 


Gumastha of the' firm purporting to set fo-th 
the terms of the’ tenancy’ was ‘held to be‘ in- 
admissible ' on ‘the ground of , non-regist-a- 
tion, . 


20. In Arif v. Jadunath’ Majumdar, (aR 
1931 PC 79) it was laid down that when a 
permanent tenancy could be created by a 
registered. document alone, it is not open to 
a party to take recourse to ‘any equitable 
principle in. support of its. creation.. It „vas 
further laid. down that Ramsden v. Dyson 
((1866) 1 HL 129) was: . inapplicable, ao 

‘21. In Bejoy-Gopal vy:  Pratul Chandra 
(AIR 1958 SC 158) it was laid down that par- 
manent tenancy did not imply fixity of: rent 
- or occupation. Jt was further. emphasised 
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that: neither possession for: generations at uni- 
form ‘rent, ::nor: construction of.. ‘perfianent 
structures ’ by itself :is::conclusive:-proof of:a 
permanent. tenancy. It. isthe . cumulative : ef- 
fect of these coupled with several other fac- 
tors that may lead to the inference of a per- 
manent tenancy. The facts,.and_circumstan- 
ces which weighed ‘with the Court have been 
summed. up in the following passage extract- 
ed from the judgment (at p. 155): 

“What, ci are the. salient facts before 
us? 


It. is “not a how the earliest known 
tenant Shaik: Manik acquired the tenancy or 
what the nature of the tenancy was. The 
tenancy. has passed from one person to an- 
other by inheritance or by will or by trans- 
fer inter vivos. In’ ‘the deéds of transfer the 
transferee has been’ given the right to enjoy 
the property from generation to generation 
for ever. A’ tank ` has been excavated and.a 
pucca ghat built on the land. Bricks have 
been: manufactured with , the earth taken 
from the land: and the - premises . have been 
enclosed within pucca walls. Pucca buildings 
have been erected and mortgages have been 
executed for : substantial amounts. Although 
there was an enhancement. of. rent in 1860 
that rent has continued’to be paid'ever since 
then. Portion of the premises, namely, No. 2. 
Watkin’s Lane, has been used as a factory 
by the: plaintiffs and on the other portion, 
namely, “No. 8, Watkin’s. Lane. residential 
buildings. were erectéd: which indicate that 
the lease was ‘for - residential purposes. As 
already’ indicated. .there -have been many 
transfers and devolutions arid the landlords 
have ‘accepted rent from the transferees or 
the successors:: The names of Mrs. Cynthia 
Mills and Dobson and Jones. were mutated: 
in the Zamindar’s Sherista. Although in the 
rent receipts Dobson continued to be shown 
as the recorded:‘:tenant, eventually Jones’ 
name appears on the rent:receipts as tenant. 
In spite of the increase in land value: and 
the letting value’ the landlords through whom 
the plaintiff derives his. title did not: at: any 
time’ make any attempt to eject. the. tenant 
or to get. any further enhancement: of rent 
since ‘1860.,“All ‘these circumstances put to 
gether dre‘.explicable only‘on the: neues’ 
of permanency of the tenure. and they if 
resistibly lead to the conclusion, as held by 
the lower .Courts, that the tenancy in ques- 
tion was heritable and a: permanent one.” 

‘22. In AIR 1962 SC. 418 there was a 
document which created the lease and on the 
interpretation of the document ‘in ‘conjunc: 
tion with. the facts and‘ circumstances. of the 
case it was held Tar = i i 
was: created, . 3 
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---28,. Iw Veerraju: v. Venkanna, (AIR 1966 
SC 629) the following points emerged from 
the decision inthis case: > >o o - s. 
(1) The onus: cf- prôving permanent tem 
ancy is upon the defendant. : i 
“U (2) Where there is a deed the matter is 
one of construction of the deed. If the deed 
‘is ambiguous, then attending circumstances 
and“ conduct òf the parties will have ta ‘be 
seen. p tet ake SrA Pane 
~ -(8) Lf the origin of tenancy’be not known 
then taking into consideration the facts and 
circumstances of the case and conduct of the 
parties a presumption about permanent. ten- 
ancy can be made. pe ges 
_ (4) In view of Section 116 of the Evidence 
Act. during the continuance of the tenancy, 
a tenant will not be permitted to deny the 
title of the landlord at the beginning of the 
tenancy. Further, during the continuance of 
the tenancy, the tenant- cannot acquire by 
prescription a permanant right of occupancy 
in derogation of the landlord’s title by mere 
assertion of such a right to the knowledge of 
the landlord. a ae ee 
24. It seems to me that S..107. of the 
T. P. Act-is a complete answer to the con 
tention raised on behalf. of .the defendant- 
appellant. In view- of :the first para ‘of: the 
said section which says “a lease of immove- 
able property from year.to year, or for -any 
term exceeding one-year, or reserving a 
yearly rent,can be made only. by-a registered 
instrument”, it is not. permissible now to set 
up a case of permanent tenancy on the basis 
of oral agreement or under: an unregistered 
instrument. Of course,-if a tenancy. -started 
prior to the coming~into effect of the T. P. 
Act then one can set-up a-case of- perma- 
nent tenancy’on the basis of oral agreement 
or.on the- basis.: of an. unregistered instru- 
ment. All the cases in: which the Court held 
in favour of a permanent tenancy were cases 
where the origin of. tenancy- was: unknown 
and they were cases where the tenancy start- 
ed. prior to the enactment of the Transfer of 
Property ‘Act: In the instant case, it cannot 
be disputed that the tenancy started long 
after ‘the:coming into effect-of-the- T. P. Act. 
The defendant’s evidence was that it started 
‘about 50 years ago whereas the plaintiff's 
evidence was that it started about 40 years 
ago. However, this difference is wholly im- 
material inasmuch as the suit was. instituted 
in 1964 and tenancy in -no case could ~be 
said to have started before 1914. The T.P. 
Act obviously will, therefore, govern this-ten- 
ancy and the defendant’s version of. a per- 
. manent tenancy would come in conflict with 
the requirement of law contained. in the 
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first para of S. 107 of the -said Act. In AIR 
1981 PC 79 it was clearly laid down ‘that 


the requirement of« registration’ contained in 


the said provision could- not be circumvent- 
ed or allowed to be defeated by setting up 
a case of permanent tenancy on the basis of 
oral evidence. The courts below were, theres 
fore, right in rejecting the defendant’s con- 
tention .that his tenancy was a permanent 
one. They have relied on Exts. 5 and 6 which 
are the counterfoils of the -rent receipts grant- 
ed by,: the plaintiff to. the defendant. They 
clearly establish that. the tenancy in. the in- 
stant. case was monthly and the rate. of .rent - 
was'a monthly one. The defendant admitted 


. his- signature on the said documents. These 


documents clearly negative the case of. per- 
manent tenancy set up by: the defendant. I, 
therefore, uphold the findings of the courts 
below that no permanent tenancy was’ grant- 
ed to the defendant by the plaintiff and it 
was.a.case of monthly tenancy. 


25. So far as the second point is concern- 
éd, ‘it. seems to me that Shri Agrawal is not 
right in his- contention that a plaintiff can 
evict his tenant on the basis of the denial 
of the former's title in the suit itself.. I think 
Shri. Prakash -Gupta,. learned counsel for the 
defendant-appellant, is..right in contending 
that the denial of title must. precede the suit 
and in the plaint the plaintiff should- set 
out a-ground based on the. defendant's denial 
of his, title. S. 111 (g) lays down that a lease 
of,immoveable property is. determined by 
forfeiture in certain circumstances, Sub- 
cl. (ii) provides for determination of lease by 
forfeiture “in case -the lessee renounces his 
character as such by setting up a title in a 
third. person. or claiming title in- himself’. 
However, it is clearly. provided in. the last 
part of cl- (g), that-the lessor or his trans- 
feree must give notice in writing to the les- 
see of his intenticn to determine the lease, 
In view of this provision. about a notice, 
which has to.be. given prior. to the institu- 
tion of the notice and which must be based 
on. the existence of. one of' the three condi 
tions which have been enumerated in sub- 
els. (i), (ii) and (iif) of cl. (g) of S. 111. I can- 
not’ see how a plaintiff can take advantage 
of the said ` provision by a denial of title 
which is made for the first time by the de 
fendant during the pendency of the suit. — 


26.. S. 8 ofthe U.P. (Temporary) Control 
of Rent and. Eviction Act, 1947 laid down the 
circumstances ‘in which a landlord could file 
a suit for the eviction of his tenant without 
the permission of the . District Magistrate. 
Cl. (f) of sub-sec. (1) -of the said. section pro- 
vides: as follows: > a la so 
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.. “That .the tenant has Ténounced: his -char- 
‘acter as'such or denied the title of:the-land- 
lord and the latter:‘has not. waived: his right 
or condoned the ‘conduct of the tenant;” : + 
' The true legal “sigitificanice ` ‘OF 
provision is that in‘ casé there’ is a denial of 


title then a suit can be filed ‘by the landlord. 


on the basis of this clause without obtaining 
the permission of -the” “District ‘ Magistra-e. 
But the: ‘requirément contained in-S, 111 'g) 
öf a prior’ notice: expressing’ the “lessor’s’ or 
his transferee’s intention to ` “determine “the 
lease remains to be’ complied -with. ` It ‘Las 
been" repeatedly -held ‘that: the... provisions 
contained in the’U. P. (Tétmporary) Cont-ol 
of Rent & “Eviction Act;?1947 were not ‘Ce 
rogative of the provisions’ contained in thè 
T: P. Act. The requirements of law contain- 
ed in S. 106 or in’S. 111 of the T. P. Act Jo 
not stand abrogatéd by: ‘anything contained 
in ‘the: various’ clauses of -.S. 3 of ‘the afore 
said Act” of 1947. Therefore, “I hold that 
where a landlord seeks to justify.the man- 
tainability of bis: suit without the District 
Magistrate’s permission. under S. 8 (1) (f), he 
has to ‘show that he has complied’ with the 
Yequirement of notice as: contained. in'S. 111 
(g) of the T- P: Act. If this ‘be ‘the 
correct legal position . then it.’- seens 
to “me that ‘there is ño -scope- tor ` an 
argument that ‘the plaintiff can take sd- 
vantage of the denial of. title ‘contained in 
the written statement filed by the defen- 
dant tenant in the very suit itself. ve 





` Moreover, it seems “to me that: on the well- 
known rules of pleading the accrual of cause 
òf action based on the denial of the . plain- 
‘tifPs title has to be prior to the institution of 
‘the suit. In AIR 1976 SC 588 the Court “had 
to decidé whether the provision of a notice 
‘in Š. 111 (g) could be called a rule of equity 
applicable to the situations where the- leasé 
was not governed by the T. P. Act. It was 
held’ that whee the lease was not- goverred 
_by the T. P. Act then it was not obligatory 
that such a notice should be sent before’ the 
institution of the suit. Obviously, in the iù: 
stant case’ we are not concerned with a sitaa: 
tion where the T. P; Act is not “applicable. I 
have’ already held that’ thé lease in‘ the in- 
stant case stands governed fi the provisiens 
of the said Act. ` 


27, In 1975 All LJ 877 there was no. oceas‘on 
for considering the. instant. controversy. In 
the said case the denial of title had seer 
ne institution of the suit... 

v In ATR 1972. All 494. again no: eel 
piste arose as is involved in the present 
appeal. Therefore, this: case is‘not-of any- = 
to us. oes 
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‘peals have arisen.” 
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“ 29. As amattéer of fact, except the two: Pun- 
jab cases: and’.the one reported‘in AIR 1951 
Assam 70; none-.of ther :.cases relied...on by. 
Shri -Agrawal has. really « :considered ‘the: in- 
stant controversy _ and, . therefore; I do. : not 
think. it necessary to.. deal with them indi- 
vidually. So far’ as, ` the twò Punjab ‘ ‘cases are 
concerned, in AIR` ‘1971 ‘Punj 434 the learned 
single Judge . has. “merely ` followed. the law 
laid down in AIR-1970. Punj 511. The latter 
judgment is that. -of a. Division- Bench ‘and it 
has laid down as follows” {at pp. ` 512-18): 


“From: this: observation’ itis clear ~ that. a 
disclaimer or renunciation in-clear and imn- 
equivocal -terms;, in: the. written statement: to 
the suit can‘ also result:in the - forfeiture ‘of 
the: tenancy... The..argument of the -learned 
counsel.:for-the appellants’ that the denial of 
the tenancy: in the! written statement :cannot 
be taken advantage :of in that suit but. can 
be.‘taken advantage-of only in. a subsequent 
suit: to: be filed by- the landlord. does not ap- 
peal to-us..It will lead to uiinecessary-‘multi- 
plicity’ of legal’ proceedings if the. landlord is 
obliged to file-a second suit for ejectment .of 
the tenant on thé. ground of forfeiture. 
entailed. by- his denial.of his character as a 
tenant in the written statement and not al- 
lowed to avail of that plea. in the . suit in 
which, the written statement has been. filed 
especially, when it has been pleaded, in the 
plaint that the defendant had denied his cha- 
racter as a tenant of the plaintiff orally be- 
fore the, institution of the’ suit was pleaded 
in the two suits out of which the present ap- 


However, in the subsequent - ‘part of the 
judgment the Division Bench. also. observed : 

“Tt is correct that no cause of ‘action will 
accrue to landlord” to eject the-. tenant on 
the ground ‘of forfeiture of tenancy’ unless 
the forfeiture had’ taken | place prior. to’ the 
institution of the suit.” ` 


The Bench held’ that the binding ‘force of 
AIR 1919 PC 1 which was relied on by the 
Full -Bench of the Lahore High Court in 
Mt. Gindori v. Sham Lal, (AIR 1946 Lah 330) 
had been taken away by the judgment of the 
Supreme ‘Court in’ AIR 1965 SC'1923. The 
following passage - from the said Supreme 
Court’s ‘judgment ‘was: extracted:.and. rélied 
on in the:Punjab ‘case (at p. 1928): 


.. “No doubt. the. provisions of the T. P. Act 
were not, it is stated in terms, applicable. to. 
the area in. .question, but it-has. been laid 
down. that. the ‘principles::embodied: in-S: 111 
(g) dre. equally., : : applicåble:-to ` tenancies; to 
which the Act does: not apply. on: the ground. 
of the same being ‘in consonance with justice; 
equity and good conscience... ..ss sece CiP 
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We consider the: law to be tbat.. unless 
there is a disclaimer or renunciation in cleat 
and ‘unequivocal terms, whether the . same 
be in a Pleading or in ae documents, 1 no 
forfeiture is incurred.” 3 


“80, In my view with respect, the Punjab c case 
- has not correctly interpreted the aforesaid 
Supreme’ Court; pronouncement. Far ‘from 
dissenting ‘from the law laid down in AIR 
1919 PC 1 ihe Stipreme Court in the said 
case. Approved of the law laid down in the 
said Privy Council pronouncement. The ob- 
servations, on which the Punjab Court placed 
reliance, certainly do.not lay. down that:a 
plaintiff can: take advantage of the denial of 
title made by the defendant in that very suit. 
The -observations merely say that: the denial 
may. be made in the. pleadings or in -other 
documents. In my view, the Punjab decision 
purporting to be based on : AIR 1965 SC 
1928 does not lay: down the -correct law. 
Moreover, as I have noticed above, the Divi- 
sion -Bench itself has made a contrary ob- 
servation in its judgment while observing 
that the cause of action must ‘arise before 
the institution of the suit. 


3L In ATR 1951 Assam 70` the instant 
controversy was not considered. However, an 
observation was made by the learned Chief 
Justice sitting in a Division Bench of the said 
Court in the following manner (at p.~ 72): 

“In any case, in view of the written 

statement of the defendant denying the land- 
_ lord’s title the defendant would not be en- 
titled to a'notice to quit.” 
With respect, I do not agree with the said 
observation,’ 

$2. In my view, the cases relied ‘on by 
Shri Prakash Gupta clearly substantiate his 
contention that the denial of title must. pre- 
cede the institution of the ‘suit. In AIR 
1919 PC'l it was laid down: ` 

‘Denial in the suit will not work a for- 
feiture of which advantage can be taken in 
that suit, because the forfeiture must have 
accrued before the suit was. instituted.” 


83. As I have already stated, the aforesaid 
Privy Council pronouncement has been relied 
. on and approved in AIR 1965 SC 1928... 

- 84, In AIR 1924 All 726 a learned Judge 
of this Court laid down as follows :- 


“On the question of notice. . the ` latter 
court. observed ‘that inasmuch as the’ defen- 
dants had denied the title of the . plaintiffs 
. no notice was' necessary. There was no: proof, 
however, that the title of plaintiffs ‘had : been 
denied’ prior to’ the suit; and as . held in 
Häidri Begami-v.- Nathu. (0894) ILR 17 All 
45) that ‘ground .cannot be sustained. . -2 
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-:.85. AIR 1958. All 847 has not. considered 
the instant- controversy. : It considered the 
question as tos. what amounts to denial . of 
title. -- 

` 36. In Dave, Rain. vs. Chiraunji Lal, (1977 
(3) -All LR 97) : (AIR.1977 All 449) it has 
been -laid. down as follows (at p. 451 . of 
AIR): 

“Even when the lessee. -sets up title in him- 
self or in third person. the lease is to be for- 
feited .by ‘means. of notice, and does. not stand 
automatically. forfeited... s 

S. 114-A clearly . provides for a. notice 
under -certain..circumstances when the breach " 
of :an express.-condition can be remedied so 
that a further opportunity. may- be allowed to 
the lessee to remedy the breach.. But tha 
notice under S. 111 (g) is necessary for de- 
termining the lease even if it is determined 
by forfeiture. Similarly, notice is -necessary 
under S. 111 (h) read with S..106 of the Act. 

It makes no difference whether the lessee 
himself renounces the character as such by 
setting up a title in a third.. person. or by. 
claiming in himself, or puts another - person 
in possession ‘of the property through whom 
the character of the lessee as such is re- 
nounced and a title: is set up in him as well 
as in. that third person.” 

3%. I do not consider it necessary to ratet 
to other cases ` relied on by Shri Prakash 
Gupta inasmuch as F think that the point 
stands concluded by the -aforesaid pro- 
nouncement of the Privy Council and 
affirmed by. the Supreme Court. More- 
over, . I should’ also like to observe 
that it has been held that if. a tenant sets up 
more favourable terms regarding his tenancy 
than is admitted by the plaintiff landlord, 
it cannot be said to be a case of the. denial 
of the plaintiffs title: In the aforesaid Privy 
Council pronouncement it was observed as 
follows: 

“The qualification that the denial must be 
in clear unmistakable terms has not unfre- 
quently been applied by the Courts in India, 
which have held that where a tenant admits 
that he does hold as tenant of the person 
who claims to be his landlord, but disputes 
the terms of the tenancy, and sets up terms 
more favourable to himself. he does not, 
though he fails in establishing a more tavour- 
able tenancy, so far deny the landlord’s title 
as to ‘work a forfeiture. See Vithu v. Dhondi 
(1890). ILR 15 Bom" 407). Venkaji Krishna 
Nadakarni v. Lakshman Devja Kandar (1895) 
ILR 20 Bom 854 (FB), Unhamma Devi v. 
Vaikunti Hedge, (1893) ILR 17 Mad 217:8 
Mad LJ 287 and .Chinna Narayayudu v. 
aes amet ‘Deo. TEP uR .27 Mad... 
28).” : Ba ee 


t 
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In the present case, the:tenant asserted that 
he paid rent for the land which, according 
to his allegation, “was taken on a permaneat 
basis for raising constructions. Applying Ge 
ratio of the Privy Council case, therefore, it 
has to be held that there was no denial df 
the plaintiff's title. The defendant tenant was 
asserting more favourable terms in respect 
of his tenancy. In my view, therefore, the 
second point has to be decided in favour nf 
the defendant-appellant and, against the 
plaintiff-respondent. 

88. I take up the third point now. 

89. S. 29-A which was added to U. P. Ur- 
ban Buildings (Regulation of Letting, Reat 
& Eviction) Act, 1972 by the. U. P. Act 
No. 28 of 1976 lays down as follows: 

“28-A. Protection against eviction to cer 
tain classes of tenants of land on whieh 
building exists. (1) For the purposes of this 
section, the expressions ‘tenant’ and ‘land- 
Jord’ shall have the meanings respectively 
assigned to them in cls. (a) and (j) of S. 3 wih 
the substitution of the word ‘land’ for the 
word. ‘building’. 

(2) This section applies only to land Et 
out, either before or after the commencemeat 
of this section, where the tenant; with the 
landlord’s consent has erected any perma- 
nent structure and incurred expenses in 
execution thereof. f 

(8) Subject to -the provisions- hereinafter. 
contained in this ‘section, the -provisions 3f 
Section 20 shall apply. in : relation to any lard 
referred to in sub-sec. (2) as they: apply in rela- 
tion to any building. i 

(4) The tenant “of any land to which this 


section applies shall be liable to pay to the 
landlord such rent as may be mutually agreed 


upon between the parties, and in the absence. 


of agreement, the rent determined in accor- 
dance with Sub-sec. (5). 

(5) The District Magistrate shall on the 
application of the landlord or the tenant ds- 
termine the annual rent payable in respest 
of such land at the rate of ten ‘per cent per 
annum of the prevailing market value of tke 
lard, and such rent shall be payable, ez- 
cept as provided in sub-sec. (6) from . tke 
date of expiration of the term for which tke 
land was let or from the commencement of 
this section, whichever. is later. 

(6) (a) In any suit or appeal or other prc- 
ceeding pending immediately before the date 
of commencement ‘of this section, no decres 
for eviction of a tenant from any land t 
which this section applies, - shall be - passed 
or executed except on one or more of ths 
grounds mentioned in sub-sec: (2) of S. 26, 


‘provided the tenant, within a period. of three: 
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months from the commencement of this sec- 
tion by an application to the Court, uncon- 
ditionally offers to pay to the landlord ‘the 
enhanced rent of the land for the entire 
period in suit and onwards at the. rate of ten 
per cent per annum of the prevailing market 
value of the land together with costs of the 
suit (including costs of any appeal or of any 
execution or other proceedings). 

(b) In every such case, the enhanced rent 
shall, notwithstanding anything contained in 
sub-sec. (5), be determined by the Court 
seized of the case at any stage. 

(c) Upon payment against a receipt duly 
signed by the plaintiff or decree-holder or 
his counsel or deposit in Court of such en- 
hanced rent with costs as atoresaid being 
made by the tenant within such time as the 
Court may fix in this behalf, the Court shall 
dismiss the suit, or, as the case may be, dis- 
charge the decree for eviction, and the 
tenancy thereafter, shall continue annually 
on-the basis of the rent so enhanced. 

(d) If the tenant fails to pay the said 
amount within the time so fixed including 
any extended time, if any, that the Court 
may fix or for sufficient cause allow the 
Court shall proceed further in the case as if 
the foregoing provisions of this section were 
not in force. 

(7) The provisions of this section shall 
have effect, notwithstanding anything to the 
contrary contained in any contract or in- 
strument or in any other law for the time 
being in force. 


Explanation. — For the purposes of sub- 
section (6) where a case has been decided 
against a tenant by one Court and the limi- 
tation for an appeal therefrom has not ex- 
pired on the date immediately before the 
commencement of this section, this section 
shall apply as it applies to pending pro 
ceedings, and the tenant may apply to that 
Court for a review of the judgment in ac- 
cordance with the provisions of this section.” 
It will be seen that on the plea raised by 
the defendant in his written statement it is 
not open to him now to invoke the aid of 
the said provision. His case was that he had 
taken the open land on rent and that the let- 
ting was on a permanent basis and for the 
purpose of enabling him to raise construc 
tions of permanent nature.’ In para 20 of the 
written statement the defendant alleged : 

“20. That it is wrong to say that the 
deft. made any material alterations.or en- 
croached upon. any land of the plf. As a 
matter of fact whatever land were initially 
taken by the deft. has been in his possession, 
he having raised constructions of av perma- 
nent nature - thereon: at‘ huge .costs. -As the. 
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land was permanently given to the deft. tor 
raising constructions of a permanent nature 
no question of any permission or consent of 
the pif. could arise or making any alteration 
or raising any further constructions.” 

In this view of the matter, it seems to me 
that it is not open to Shri Prakash Gupta 
now to seek the aid of the newly added 
S. 29-A to the U. P. Act No. 18 of 1972. The 
trial court did not believe the defendant’s 
allegation that he had orally taken the per- 
mission from the plaintiff to convert the 
kachcha accommodation into a pucca one. 
On the other hand, the said court gave the 
benefit of S. 3 (1) (c) of U. P. Act. No. H4 
of 1947 to the plaintiff. The lower appellate 
court did not believe the plaintiff in his 
statement that not the open Jand but accom- 
modation was let out to the defendant. How- 
ever, the said court also held that the plain- 
tiff had not encouraged the raising of the 
constructions by the -defendant and’ the 
plaintiff was not responsible for the raising 
of the said constructions by the defendant. 
The suit was held not to be barred by the 
principles of estoppel. In miy opinion, both 
the courts below have given a finding against 
the defendant on the question whether the 
constructions were made by the defendant 
with the consent of the plaintiff. I do not 
think it necessary to frame an additional issue 
on the basis of the plea based on S. 29-A in 
view of the nature of the pleadings contained 
in the written statement and .also in view of 
the finding recorded by both the courts be 
low. Moreover, it has come in evidence that 
both the original lessor and the lessee died 
during the pendency of. the litigation and 
thus their heirs cannot be expected to know 
about the terms of- the original tenancy and 
whether the constructions, if at all raised by 
the defendant, were raised with the consent 
or the permission of the plaintiff. 
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In my opinion, the defendant-appellant is 
not entitled to the benefit of S. 29-A of U. P. 
Act No. 18 of 1972. 


40. The trial court granted the decree on 
the basis of material alterations made by the 
defendant without the consent of the plain- 
tiff. The lower appellate court maintained: 
the decree on the ground that open land was 
let out to the defendant. The rent control 
legislation, it is well-known, has never ap- 
plied to open land. S. 29-A is an exception 
which is not applicable to the facts of this 
case. It is applicable only to an accommoda- 
tion. In the present case, : theretore, the de- 
fendant appellant cannot succeed because 
the decree for eviction is maintainable on 
either of the afcresaid two grounds. 


‘State (FB) 


-of intoxicating liquors and drugs. 
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41. The appeal fails and is hereby dismis- 
sed with costs. 
Appeal dismissed, 
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FULL BENCH 
SATISH CHANDRA, C. J., T. S. MISRA 
AND PREM PRAKASH, JJ. 
Sheo Kumar, Petitioner v. State of 
U. P. and others, Respondents. 


Writ Petns. Nos. 767 to 775, 784 to 790, 
797, 809 and 810 of 1978, D/~ 25-5-1978. 

(A) Constitution of India, Art. 19 (1) (g) 
— Trade in intoxicants or drugs — No 
person entitled to carry. 

No person has any right to trade in in- 
toxicants or drugs. The State has the 
exclusive privilege in respect of manu- 
facture, possession, sale or ccnsumption 
Case 
law relied on. (Paras 6, 7, 29) 

Anno: AIR Comm. Constn. of India, 
Art. 19, Notes 73, 74. 


(B) U. P. Excise Act (4 of 1910), S. 37-A 
(inserted by U. P. Act 6 of 1972) — Vali- 
dity — Not violative of Art. 301 of Con- 
stitution — Total prohibition by State on 
transport or possession of intoxicating 
liquors or drugs — Amounts to ‘placing 
reasonable restrictions on freedom of 
inter-State trade and commerce. (Con- 
stitution of India, Arts. 301, 304 (b)). AIR 
1960 SC 430; AIR 1977 SC 1825 and AIR 
1977 All 515 (FB); Rel. on. (Para 8) 

Anno: AIR Comm., Constitution of 
India (2nd Edn.), Art. 301, N. 14; Arti- 
cle 304, N. 4. 

(C) U. P. Excise Act (4 of 1910), S. 37-A 
(inserted by U. P. Act (6 of 1972)) — The 
provision is not beyond the competence 
of State legislature. (Constitution of 
India, Art. 47, Sch. VII, List OI, Entry 19, 
List I, Entry 84, List H, Entry 6). 

‘Section 37-A does not seek to levy any 
excise duty. It contemplates prohibi- 
tion in relation to intoxicating drinks and 
drugs. The State legislature is compe- 
tent to make laws in respect of intoxi- 
cating liquors as well as drugs under 
Entry 6, which refers to “public health’. 
Thus S. 37-A is within the competence of 
the legislature of the State, AIR 1951 SC 
318,. Rel. on. _ (Paras 10, 13) 

Anno: AIR Comm., Constn. of India 
(2nd Edn.), Art. 47, N. 1, Sch. VII, List III, 
Entry 19, N. 1; List I, Entry 84, Notes 5 
and 6; List II, Entry, 6, N. 2. 

(D) U. P. Excise Act (4 of 1910) S. .37-A 
(inserted by U. P. Act 6 of 1972) — Vali- 
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dity — Section is not protected by Ari- 
cle 31-C (as amended by 42nd Amend- 
ment) — Can be challenged under Ari- 
cles 14, 19 and 31 of the Constitution — 
Art. 31-C is not retrospective. (Constita- 
tion of India, Arts. 13 and 31-C as amend- 
ed by 42nd Constitution Amendment Aci). 


Article 31-C became applicable to las 
covered by Art. 47 only with effect frem 
3rd January, 1977 i.e. commencement of 
42nd Constitution Amendment Act, U. P. 
Act No. 6 of 1972 which enacted S. e 
came into force: on 22nd January, 1972. 
after receiving the President's assent m 
19th January, 1972 under the proviso to 
Art. 304; that is long before 3rd January, 
1977. Section 37-A cannot be protect=d 
by Art. 31°C, unless it is, after 3rd Jani 
ary, 1977, reserved for consideration Ey 
the President and receives his assemt, 
This has not been done till now. Ar- 
cle 31-C being inapplicable, 
S. 37-A of the U. P. Excise Act under 
Arts. 14, 19 and 31 is available.’ 

(Paras 18, 34) 

Article 31-C is a relaxation or excez- 
tion to Art. 13. Article 13 renders vad 
laws inconsistent with the fundamental 
rights. Article 13 operates prospectively: 
Article 31-C which protects laws against 
breach of fundamental rights under Art- 
cles 14, 19 and 31 cannot therefore be 
presumed to operate” ‘retrospectivel*, 
There is nothing in the language of Art- 
cie 31-C to show an intention of retr- 
spectivity. AIR 1951 SC 128; Rel on. AR 
AIR 1957 Orissa 96, Disting. (Para 24) 

Anno: AIR Comm, ‘Constn. of India 
(2nd Edn.), Art. 13, N. 3.. 


(E) Constitution of. India, Art. 226 — 
Scope — Declaratory relief, if can be 
ype (U. P:. Excise Act (4. of 1916, 

. 37-A). 

ap partition under Art. 226 lies at the 
instance of an aggrieved person. It 3s 
not a vehicle for merely declaratory re- 
lief. Where none of the petitioners chal- 
lenging validity of S. 37-A of the U. >. 
Excise Act alleged that he is either a 
consumer of, or- carries on-trade in, non- 
intoxicating liquors and drugs, medicinal 
or toilet preparations etc.. he could not ka 
heard to say that S. 37-A is invalid as 
it seeks to prohibit -trade in many art- 
cles and goods which are not intoxicatinz, 
just because they have an alcoholic cor- 
tent, (Para 32). 

Anno: 
(2nd Edn.), Art. 226, N. 48. 

(F) U. P. Excise Act (4 of 1910), S. 37-3 
(inserted by Act 6. of 1972) — Validity — 
Does not suffer from vice of excessive 
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; judice”. 


AIR Comm., ‘Conta: of India. 
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delegation — Lays down guidelines or 

standards for selection of intoxicants or 

areas, (Constitution of India, Art. 245). 

: (Para 36) 
‘Anno: AIR Comm Constn. of India. 

Art. 245, N. 8. 


(G) U. P. Excise Act (4 of 1910), Sec- 
tions 37-A (inserted by Act 6 of 1972) and 
20 — Both Ss. 37-A and 20 operate in- 
dependently of each other — Sec. 37-A 
and notifications thereunder are violative 
of Art. 14 of the Constitution. (Constitu- 
tion of India, Art. 14). 


Section 37-A. operates independently of 
S. 20 and vice versa. Section 20 is not 
nullified or superseded by the enactment 
of S. 37-A. On the'other hand, it conti- 
nues .to operate independently. Sec- 
tion 20, which was in the Excise Act from 
before, permitted every person to possess 
unlimited - quantities of ‘foreign liquor 
purchased for private consumption. Since 
this provision operates independently of 
S. 37-A, the position is that irrespective 
of the prohibition contemplated by Sec- 
tion 37-A, every person is entitled to 
purchase: and keep in his possession un- 
limited quantities -of foreign liquor for 
private consumption. . This position: has 
been brought about by the enactment of 
the phrase, “without prejudice to the 
provisions of S. 20” in S. 37-A. If this 
phrase’ had not been hoe it may have 
been possible to say that since the two 
provisions “are inconsistent or repugnant, 
the later will prevail. But repugnancy 
has expressly been avoided by keeping 
S. 20 alive and operative “without pre- 
‘Delegation of legislative power 
to repeal a provision’ made by the legis- 
lature is impermissible. Thus the two 
provisions co-exist and should be read 
harmoniously. (Paras 58 to 62) 

On a harmonious construction of the 
two provisions, the’ position is that Sec- 
tion 37- A operates subject to an exemp- 
tion in favour of foreign liquor possessed 
by an individual ‘for his personal con- 
sumption. ' No reason is apparent in the 
provisions of Section 37-A to make this 
invidious distinction against other kinds 
of intoxicating liquors. Foreign liquor is 
as much an intoxicating liquor as country 
liquor or for that matter Tari. From the 
point of view .of enforcing the policy of 
prohibition. both stand ‘on an identical 
footing. The placing of foreign liquor and 
country liquor in separate classes is arbi- 
trary, fanciful and illicit. This classifica- 
tion is-not based on any intelligible differ- 
entia which may have any rational 
nexus with the object. sought to be 
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achieved, The object of S. 37-A was to 
execute the policy of prohibition in this 
State. This classification defeats, rather 
than achieves, the aim and object. Sec- 
tion 37-A (2) and notifications thereunder 
dated 30-3-1978 and 31-3-1978 are viola- 
tive of the equality clause of the Con- 
stitution. (Para 63) 
Further, S. 20 of the Act being already 
there, S. 37-A became violative of Arti- 
cle 14, at its inception. Sub-sec. (2) of 
S. 20 has been repealed by U. P. Act 
No. 9 of 1978. The repeal is not retrospec- 
tive. Section 37-A came on the statute 
book on 22nd January, 1972, when Sec- 
‘tion 20 (2) (b) was in operation. Be- 
cause S. 37-A violated Art. 14, it was a 
still-born law; it never had life in it. The 
subsequent repeal of the competing pro- 
vision in S. 20 (2) (b) in 1978 could not 
breathe life into the still-born S. 37-A. 
Section 37-A enacted by U. P. Act 6 of 
1972, was non est or a nullity ab initio. 
(Paras 66, 68, 69, 70, 72, 73) 


Anno: AIR Comm., Constn. of India 
(2nd Edn.), Art. 14, N. T (cc). 
(H) Constitution of India, Art. 14 — 


State Government enforcing total prohi- 
bition at selected places in the State — 
Whether hostile discrimination. (U.- P. 
Excise Act. (4 of 1910), S. 37-A). i 


It is technically correct that the State 
Government can pick and choose between 
two or more places, for enforcing total 
prohibition as per criteria laid down in 
the concerned Statute. But such techni- 
cal possibilities do not make the law dis- 
criminatory. There has to be an inten- 
tional and hostile discrimination against 
an individual or a class., The law must 
patently act with an evil eye or an un- 
equal hand before it can be held. viola- 
tive of Art. 14. The presumption is that 
the delegate will act reasonably and will 
choose the area where the need is the 
greatest. Courts are not to substitute 
their opinion for that of the authority on 
whom the discretion has been conferred 
to select area, AIR 1958 SC 538, Rel. on, 

(Paras 73, 75, 85) 

Anno: AIR Comm., Const, of India (2nd 
Edn.), Art. 14, N. 1 (ec). 

(I) Constitution of India, Art. 14 —~ 
State Government enforcing total prohi- 
bition — Exemption in favour of member 
of Defence Service — No- discrimination. 
AIR 1951 SC 318, Rel. on. (Paras 75, 77) 

Anno: AIR Comm., Constn.: of India 
(2nd Edn.), Art. 14, N. 1 (cc). 

(J) Constitution of India, Art. 14 — Law 


enforcing prohibition — Validity — Total. 


prohibition of consumption of Tari while 
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country liquor and foreign liquor prohi- 

bited in selected areas — No discrimina- 

tion. (U. P. Excise Act (4 of 1910), Sec- 

tion 37-A). (Para 78) 
Anno: AIR Comm, Constn, of India 

(2nd Edn.), Art. 14, N. 1 (ec). 

Cases Referred: Chronological Paras 


AIR 1977 SC 1825 8 
AIR 1977 All 515 (FB} 8, 33 
AIR 1975 .SC 360 7 
AIR 1975 SC 1121 6, z 


AIR 1973 SC 1461 
(1973) -Writ Petn. No, 2972 of 1972, p- 
25-11-1973 (All) 
AIR 1972 SC 1816 : 1972 Tax LR a 
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AIR 1972 SC 1863 
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V. P. Misra, for Petitioner; Standing 
Counsel, for Respondents. 


SATISH CHANDRA, €. J.:— This 
group of writ petitions questions the con~- 
stitutional. vires of 5. 37-A of the U. P. 
Excise Act, 1910, and of the. notifications 
issued thereunder on March 30, and 31, 
1978. These notifications have, in the 
main, introduced total prohibition of 
Tari in this State and partial prohibition 
in respect of, country-made aud foreign 
liquors. 


2. Some of the petitioners are traders 
in Tari, some others are licence-holders 
in country liquor, licence-holders in 
foreign liquors, holders of licences in 
F.L. 2, FL. 6 and FL. 7 and Bhang, 
and also ‘individuals who say they are 
addicted to intoxicating liquors. The 
impugned notifications have totally ban- 
ned the trade of petitioners (except peti- 
tioners in Writ Petition No, 810 of 1978, 
who claim to be addicts). They all 
challenge S. 37-A aforesaid on the fol- 
lowing grounds :— 

(3) Legislative competence} 

(2) excessive delegation; 
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(3) contravention of Art. 
Constitution; and 

(4) violation of Art, 14 ‘of the Consti- 
tution. 

3. Section 37-A was brought into 
Excise Act by the U. P. Excise (Amenc- 
ment) Act, No. 6 of 1972, which came 
into force on 22nd Jan. 1972. In short, 
S. 37-A provides for prohibition of trans- 
port and possession of intoxicants. 

4. Mr. V. P. Misra, learned counsel 
for the petitioners, submitted that under 
Entry 42 of List I of the Seventh Sche- 
dule, Parliament alone has power $o 
legislate in respect of inter-State trace 
and commerce. The State legislature 
has no competence on this subject 
Article 301 of the Constitution guarantees 
freedom of inter-State trade and com- 
merce, Section 37-A (i) which prohibi-s 
import into or export from this State of 
intoxicants is ultra vires and also vio- 
lates Art. 301. 

‘5. It is true that there is. no Entry 
either in List If or List III of the Se- 
venth Schedule relating to inter-State 
trade or commerce. Article 304 {b} 
authorises the legislature of .a State- to 
impose such reasonable restrictions . œn 
the freedom of trade, commerce or inter- 
ccurse with or within that State, as may 
be required in the public interest, pro- 
vided that the Bill or amendment ‘fcr 
this purpose’ has- received the previous 
sanction of the President prior to its ir- 
troduction in the legislature of the Statz, 
This provision creates a legislative field 
and confers power to legislate. 


6. Tt is not disputed between tke 
perties that the Amendment Act No. 6 
of 1972, which enacted S. 37-A had re- 
ceived the assent of. the President on 
19th Jan. 1972. Hence the State Legisle- 
ture was competent to place reasonable 
restrictions, It is well settled that ro 
person has any right to trade in intoxž- 
cants or drugs. Chintamanrao, v. State of 
M. P. (AIR 1951 SC 118), Krishna Kumer 
v. State of J, & K. (AIR 1967 SC 136%, 
Harshankar v. Deputy Excise & Taxation 
Commr. (AIR 1975 SC 1121). 

-7. The State has the exclusive priv- 
lege in respect of manufacture; posses- 
sion, sale.or consumption of intoxicatins 
liquors and drugs. In Nashirwar’s case 
(AIR 1975 SC 360) the Supreme Court 
ruled (at p, 366 of AIR): 

“Trade in liquor has historically stood 
on a different footing from other trades 
Restrictions which are not ~ permissible 
in other trades are lawful ‘and reasor- 
able so far as the trade in liquor . -s 
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concerned. That is why even prohibi- 
tion of the trade in liquor is not only 
permissible but is also reasonable. The 
reasons are public morality, public in- 
terest and harmful and dangerous cha- 
racter of liquor.” 


8. In this context, if the State totally 
prohibits transport or possession of into- 
xicating liquors or drugs, it -will be 
placing reasonable restrictions .on the 
freedom of inter-State trade and com- 
merce in such business. Narendra Kumar 
v. Union of India (AIR 1960 SC 430), 
M/s. Fatehchand Himmatilal v. State of 
Maharashtra (AIR 1977 SC 1825), Suresh 
Chandra v. State of U. P. (AIR 1977 All 
515) (FB). It. cannot be said that S. 37-A 
violated Art. 301. 

9.. Coming. to legislative competence, the 
position is: Entry. 8 of List II provides— 


“Intoxicating liquors, that is to say, 
production, manufacture, possession, 
transport, purchase and sale of intoxi- 
eating liquors.” 

10. Entry 19 of List III provides for 
drugs and poisons, subject to the provi- 
sions of Entry 59 of List I with regard 
to opium. Hence the State Legislature 
was competent to make laws in respect 
of drugs, which term would include 
medicinal drugs as well, It is true that 
Entry 84 of List I provides for duties of 
excise, inter alia; on alcoholic liquors for 
human consumption. But that is. irrele- 
vant, because S, 37-A of the Excise Act 
does not seek to levy any excise duty. 
It contemplates prohibition in relation to 
intoxicating drinks and drugs. It is thus 
evident that the State legislature was 
competent to make.laws in respect of 
intoxicating liquors as well as drugs. 

11. Entry 6 of List II says— 

‘ “Public health and sanitation; hospital 
and dispensaries.” 


12. Under Art. 47 the State is - under 
a duty to take steps to improve public 
health, and to that end ‘to prohibit con- 
sumption of intoxicating drinks, In Bal- 
sara’s case (AIR 1951 SC 318) the Su- 
preme Court referred to Art, 47 and said 
that the idea of prohibition is connected 
with public health, The definition of intoxi- 
Gants, according to petitioner's ‘learned 
counsel, includes non-intoxicating liquors, 
like unfermented Tari, known as Nira, 
Tt also includes non-intoxicating drugs, 

13. Section 3 (12) of the U. P. Excise 
Act specifies the intoxicating drugs. They 
are all drugs injurious ‘to health within 
meaning of the Dangerous Drugs Act. 
On ground of public- health, the State . 
Legislaturé. was competent to make laws 
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to prohibit their consumption under 
Entry 6, which refers to “public health.” 
We are hence clear that no part of 
S. 37-A was keyond the competence of 
the legislature of the State. 

14. Learned counsel then attacked 
S. 37-A on the ground that it infringes 
Arts. 14 and 19 of the Constitution. 

15. Before this submission can be 
dealt with on merits, the petitioners 
have to cross another hurdle. Arti- 
cle 31-C protects laws, which give effect 
to the policy of the State towards secur- 
ing the principles laid down in Part IX, 
against attack in respect of Arts. 14, 19 
and 31, Art. 47, which occurs in Part IV, 
relates to the duty of: the State to raise 
the level of nutrition and the standard 
of living and to improve public health 
of its people and endeavours to bring 
about prohibition of the. consumption, 
except for medicinal purposes, of.;-in- 
toxicating drinks and drugs, which - are 
injurious to health. Therefore, if a law 
gives effect to the policy of the State 
under Art. 47, it cannot be attacked 
under Arts. 14, 19 and 31. 


16. The proviso to Art..31-C says that 
this Article will apply to a law made 
by the legislature of a State after it has 
received the President’s assent. 7 

17. Art. 31-C was introduced by the 
twentyfifth Constitutional Amendment 
with effect from 20th April, 1972. Origin- 
ally it protected only laws which give 
effect to policy of Art. 39 (a) and (b). 
By the Forty-second Amendment - Act, 
which came into force on 8rd Jan. 1977, 
Art. 31-C was extended to cover all 
Articles in Part IV of the Constitution. 


18. Art. 31-C became _applicable to 
laws covered by Art. 47 only with effect 
from 3rd Jan. 1977. U. P. Act No. 6 
of 1972, which enacted S. 37-A, came 


into force on 22nd Jan. 1972, after re-. 


ceiving the President’s assent on 19th 
Jan. 1972 under the proviso to Art. 304; 
_ that is long before 3rd Jan. 1977. . Sec- 
tion 37-A cannot be protected by 
Art. 31-C, unless it is, after 3rd Jan. 
1977, reserved for consideration by the 
President and receives his assent, This 
has not been done till now. 

19. The learned Advocate-General 
submitted that Art, 31-C operated retros- 
pectively. : 


20. We are unable to agree. Art. 31-C 
is a relaxation or exception to Art. 13. 
Art. 13 renders void laws inconsistent 
with the fundamental rights. In Kesha- 
van’s case (AIR 1951 SC 128) it was-held 
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that the fundamental rights were not 
retrospective and so Art. 13 operated 
prospectively. Art. 31-C which protects 
laws against breach of fundamental 
rights under Arts.-14, 19 and 31 cannot 
be presumed to operate retrospectively. 
There is -nothing in the language of 
Art. 31-C to show an intention of re- 
trospectivity. 


21. The learned | Advocate-General 
placed reliance on S., R. Das’s casé (AIR 
1957 Orissa 96). The case dealt with 
Art. 31-A. The Orissa Estates Abolition 
Act, No. 1 of 1952, received the assent 
of the President on 28rd Jan, 1952. 
Art. 31-A had, however, been inserted in 
the Constitution on 18th June, 1951, 
The Abolition Act was reserved for con- 
sideration of the President by the Gover- 
nor under Art. 201. The Orissa High 
Court held ‘that when the President gave 
his assent he is presumed to have known 
the existence of Cls. (3) and (4) of 
Art. 31 as well as proviso to Art. 31-A 
of the Constitution, In other words, 
Art, 31-A protected the Act; even though 
the Act was not reserved specifically 
under’ the proviso to Art, 31-A but under 
Art, 201. The reason was that Art. 31-A 
was in the Constitution, and the Presi- 
dent knew this when he gave his assent. 


22. In the present case Art. 31-C was 
inserted in the Constitution on 20th April, 
1972. On 19th Jan. 1972, when the Presi- 
dent assented, Art. 31-C was not even 
in existence. It could not, therefore, be 
presumed that the President knew of it. 


23. The learned Advocate-General in- 
vited our attention to the decision of 
the Supreme Court in Kameshwar Singh’s 
ease (AIR 1952 SC 252). There the 
Bihar Land Reforms Bill received the 
assent of the President on 11th Sept. 
1951, at a time when Art. 31-A was not 
in the Constitution. But since Art. 31-A 
was expressly given retrospective effect 
from the date of the commencement of 
the ‘Constitution, the Supreme Court 
held that the assent of the President 
protected the Bihar Land Reforms Act 
under Art. 31-A. The distinction is that 
Art. 31-A was expressly given retrospec- 
tive effect, and hence the said Article 
will be deemed to be in the Constitution 
from a date long prior to the date of 
the assent of the President. The law 
hence presumed that the President knew 
of it. This case is also distinguishable, 
Art. 31-C was not inserted in the Con- 
stitution with retrospective effect. It was 
neither in fact nor deemed to .be in the 
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Constitution from a day prior ‘to 20th 
April, 1972. 

24. Article 31-C being inapplicabls, 


attack on S. 37-A of the U. P. Excise 
Act under Arts. 14, 19 and 31 is avail- 
able, i 

25. Mr. V. P. Misra, learned counsa] 
for the petitioners, wished to argue that 
the word “law” occurring in Art. 31-C 
means law made by the legislature. The 
legislature should decide in the law all 
policy matters, leaving only the details 
to be filled in by the executive. Accord- 
ing to learned counsel, S. 37-A was nət 
“law” within meaning of Art. 31-C, be- 
cause it delegates the entire power =o 
take policy decisions to the State Goverm- 
ment. . 

26. The submission is misconceived. 
As already held, Art. 31-C is not appi- 
cable to S. 37-A of the U. P. Excise Act. 
If the Article is inapplicable, no arg- 
ment based on the meaning of the words 
of Article can possibly be of any help. 

27. Mr. S. C. Khare, who appeared 
for a group of writ petitions filed at 
‘Allahabad, submitted that S. 37-A dd 
not achieve the mandate of Art. 47, b= 
cause, inter alia, S. 37-A is not confined 
to intoxicating drinks and drugs injud- 
ous to health, ; 

28. It is not necessary to examine 
this submission on merits. Article 47 is 
useful only if Art. 31-C can protect 
S. 37-A. We have already seen that 
Art. 31-C does not apply to U. P. Act 
No. 6 of 1972, which enacted S. 37-A. 
So long as S. 37 A is covered by Entrizs 
in List II of the Seventh Schedule, as it 
fs, the State Legislature was competent 
to enact S. 37-A. 


29. The attack on the ground of con- 
travention of Art. 19 is equally withot 
merit. As already indicated, no persen 
has any fundamental right to trade in 
intoxicating liquors or drugs. He, ther2- 
fore, cannot complain that any funda- 
mental right has been infringed. 

30. Mr. Misra, learned counsel, for the 
petitioners, agreed with this, but he suh- 
mitted that S. 37-A seeks to prohikit 
Jtrade in many articles and goods which 
are not intoxicating, for instance, Nira, 
medicinal preparations, toilet prepara- 
tions ete. These are all included within 
the purview of. S. 37-A, just because 
they have an alcoholic content. 


31. Be that as it may, it is wel- 
settled that a petition under Art. 226 af 
the Constitution lies at the instance of 
an aggrieved person. It is not a vehide 
for merely declaratory relief.. None of 
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the petitioners alleged that he is either 
a consumer of, or carries on trade in, 
non-intoxicating liquors and drugs, medi- 
cinal or toilet preparations etc. They 
cannot hence complain ‘that S., 37-A 
violates their fundamental right to carry 
on trade in respect of these articles. In 
this view, it is not necessary to examine 
this contention on the merits. 


32. Learned counsel submitted that 
S. 37-A suffers from the vice of delega- 
tion of legislative power in excess of 
constitutionally permissible limits. 


33. It is well-settled that legislature 
can delegate legislative functions to a 
subordinate authority, provided it lays 
down guidelines with reference to which. 
the delegate should exercise the power 
H. S. Bagla v. State of Madhya Pradesh 
(AIR 1954 SC 465), Swadeshi Cotton 
Mills v. State- Industrial Tribunal (AIR 
1961 SC 1381), M/s. Bhikusa Yamusa 
Kshatriya v. Sangamner. Akola Taluka 
Bidi.Kamgar Union (AIR 1963 SC 806). 
Lakhan Lal v. State of Bihar (AIR 1968 
SC 1408), Suresh Chandra v. State of 
U. P. (ATR 1977 All 515 (FB). 

34. Sub-sec. (1} of S. 37-A empowers 
the State -Government to prohibit im- 
port or export of intoxicants into or from 
Uttar Pradesh or any part thereof, Sub- 
sec. (2) delegates to the State Govern- 
ment the power to prohibit possession of 
intoxicants-by any person or class of 
persons or subject to exceptions prescrib- 
ed in the notification by all persons in 
Uttar Pradesh or in any specified area 
or areas thereof, of any intoxicant. Sub- 
sec. (3) lays down. guidelines in Cis. (a). 
(b), (c) and (d). These guidelines are 
in respect of import, export, transport 
and possession of any intoxicant. The 
guidelines mentioned in the four clauses 
are material and relevant guidelines in 
relation to selecting areas, as well as 
intoxicants. Sub-sec. (5) provides poliev 
standards for granting exemption or rela~ 
xation. 


35. Learned counsel stressed that no 
guidelines have been laid down to select 
a particular intoxicant for gradual ex- 
tension of prohibition. 


36. Clause (b) refers to the general 
economic condition of the local popula- 
tion, including their level of nutrition 
and standard of living. Clause (c) men- 
tions the local public opinion, while 
clause (d) refers to any other relevant 
factor which is. material in public inter- 
est. These are factors which have mate- 
rial bearing on selecting the intoxicants. 
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There may be an area, where the local 
public opinion is strongly against foreign 
liquor. This will have relevance in 
selecting foreign liquor for prohibition, 
The general ’ economic condition and 
standard of living of people in a parti- 
cular area may be very low. That will 
have material bearing on selecting Tari 
for prohibition. It is apparent that the 
State legislature has laid down guide- 
lines or standards for selection of areas 
or intoxicants, Section 37-A hence does 
not suffer from the vice of excessive 
delegation. 


37. This brings us to Art. 14. 


38. The learned Advocate-General 
submitted that it is not open to the 
petitioners to plead infringement of their 
rights under Art. 14 or Art. 19. No 
one, he continued, has any fundamental 
right to trade in intoxicating liquors or 
drugs injurious to health. The Govern- 
ment is the exclusive owner of these 
commodities. Reliance was placed on 
two Supreme Court decisions, State of 
Orissa v. Harinarayan Jaiswal (AIR 1972 
SC 1816), Har Shankar v. Deputy Excise 
& Taxation Commr. (AIR 1975 SC 1121, 
paras 53-55). In both these cases it was 
laid down that if the Government is the 
exclusive owner of those privileges, re- 
liance on Art. 19 (1) (g) or Art. 14 be- 
comes irrelevant. Citizens cannot have 
any fundamental right to trade or carry 
on business in the properties or rights 
belonging to the Government — nor can 
there be any infringement of Art. 14, “if 
the Government tries to get the best 
available price for its valuable rights.” 
The question involved in these cases was 
whether Government’s action in refusing 
to accept the highest bid violated Art. 14. 
It was observed that the Government 


being the exclusive owner, could decide- 


whether the highest bid was adequate or 
whether the bidder was a proper per- 
son. There was no discrimination in it. 


39. That is not the problem posed 
before us. For the petitioners it has 
been submitted that S. 37-A, on face of 
it, makes unreasonable classification, and 
that the Government’s action while exer- 
cising delegated power under S. 37A in 
prohibiting transport or possession of 
intoxicants is liable to be tested on the 
anvil of Art. 14, 

40. In Amar Chandra’s case (AIR 1972 
SC 1863) the Supreme Court applied the 
test of reasonable. -classification while 
considering Art. 14. Jt held that the 
State could validly treat trade in intoxi- 
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cating liquors and drugs injurious to 
health as a class by itself. The classifi- 
cation was reasonable and not violative 
of Art. 14. 

41. Similarly in Balsara’s case (AIR 
1951 SC 318) (supra) the attack on the 
ground of Art. 14 was considered on the 
merits and several provisions of the 
Prohibition Act were held violative of 
Art. 14 and declared void. 

42. The submission that the peti- 
tioners cannot invoke Art. 14 at all, can- 
not be accepted. 


43. Section 14 of the U. P. Excise 
Act, 1910, empowered the State Govern- 
ment to prohibit import or export or 
transport of any intoxicant. Section 20 
(4) empowered the State Government to 
prohibit or restrict possession of ex- 
cisable articles by any person or class 
of persons. By Act No. 4 of 1971 the 
legislature introduced Ss. 20-A and 20-B 
to the Excise Act. Section 20-A en- 
abled the State Government to adopt 
gradual extension of prohibition in the 
State and to select different areas from 
time to time in that behalf. Section 20-B 
enabled the State Government to pro-« 
vide for exemptions or relaxations. 


44. On 22nd July, 1970, the Stata 
Government issued a notification under 
S. 20 (4) introducing prohibition in four 
municipal areas. which were places of 
pilgrimage, namely, Allahabad, Varanasi, 
Mathura and Ayodhya. Section 20 (4) 
and the notification. issued under it were 
challenged in Civil Misc. Writ No. 3430 
of 1970, Sampat Roy v. State of U. P. 
A Bench of this Court in its decision 
D/- 13-4-1971, held that S. 20 (4) was 
unconstitutional because of excessive 
delegation of legislative power. It was 
held that it conferred on the State Gov- 
ernment an uncontrolled power to decide 
which person or class of persons shall 
be forbidden to possess intoxicants and 
what exemptions are to be granted. 
Subsequently the State legislature by 
U. P. Act No. 6 of 1972, which came into 
force on 22nd January, 1972, repealed 
Sub-sec. (4) of S. 20, S. 20 A and S. 20-B 
and enacted Chapter VI-A headed ‘Spe- 
cial provisions regarding prohibition.” 
This Chapter consisted of S. 37-A only. 
` 45. On 31st’ March, 1972, the State 
Government issued notifications ‘under 
S. 37-A (1) and (2) prohibiting import, 
transport and possession of intoxicants 
in the districts of Tehri Garhwal and 
Pauri Garhwal. This provision and the 
notification were challenged in Writ Petn. 
No. 2972 of 1972 — -Garib Das'v, State, 
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A Bench of this Court in its decision of 
96-11-1973 (All), repelled the variaus 
arguments and upheld the constitutional 
validity of S. 37-A. 

46. In 1978 the Governor of this State 
issued Ordinances Nos. 5 and 6-of 1978, 
seeking to amend the U. P. Excise Act 
in many respects.. These Ordinances 
were replaced by U. P. Act No. 9 of 
1978, which came into force on 2ëth 
April, 1978. Section 4 of the said 
Amending Act provided— 

“In S. 20 of the principal Act, sub~ 
sec, (2) shall be omitted.” 

47. There is nothing in the Ordinances 
or the Act to show that the repeal of 
el. (2) of S. 20 was retrospective. 

48. We now come to the merits of 
the problem, 

49. Learned counsel for the petitioners 
made his submission under several 
heads :— 

(a) Section 37-A permits persons fall- 
ing under S. 20 of the U. P. Excise Act 
but prohibits everyone without any reas 
sonable basis. 


(b) This provision permits the delegate 
to pick and choose between one plece 
and another and between one intoxicent 
and another, though both answer the 
criteria given in Cis, (a) to (d) of sub- 
sec. (3). 

(c) Members of Defence Services have 

been exempted while other Services 
have been discriminated against. 
- (d) Consumption of Tari has been pro- 
hibited in the entire State, while country 
liquor and foreign liquor only in some 
specified districts. 

(e) Section 37-A discriminates -agairst 
medicinal preparations, non-intoxicating 
liquors and drugs. 


50. The first head of attack relates 
to the inter-action of S. 37-A and 
S. 20 (2) (b) of the U. P. Excise Act. 

51. Sub-section (2) of S. 37-A says— 

“Without prejudice to the provisions of 
S. 20, the State Government may, by 
notification, prohibit the possession by 
any person or class of Persons....... un 
any. intoxicant ....... Sasss 


52, ‘Section 20, by sub-sec. (1) provi- 
des that possession of intoxicants in ex- 
cess of the quantity prescribed by Stale 
Government under S. 6 is prohibited ex- 
cept under a permit. Sub-sec. (2) >f 
S. 20, by cl. (b) stated that: sub-sec. (1) 
shall not extend to any foreign liquor 
which has been purchased by any per~- 
son for his bona fide private consump- 
tion and not-for sale, In view of R. 12 
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Foreign Liquor includes imported as well 
as Indian made liquors, 

53. The submission was that in view 
of Cl. (b) of S. 20 (2) foreign liquor for 
private consumption could be possessed 
without limit. Since sub-sec. (2) of 
S. 37-A operated without prejudice to 
the provisions of S. 20, discrimination 
against possession of intoxicants other 
than foreign liquor for private consump- 
tion was apparent, 

- 54. The learned Advocate-General 
countered this submission by urging that 
the phrase “Without prejudice to the 
provisions of S. 20” occurring in S. 37-A 
(2) really means that S. 37-A will ope- 
tate independently of S. 20. In the next 
place, he submitted that U. P. Act No. 9 
of 1978 has repealed sub-sec. (2) of S. 20. 
This Act came into force on 25th April, 
1978. Now there was no discrimination 
either for foreign liquor or against other 
kinds of intoxicants. 


55. He relied upon Keshavananda’s 
ease (AIR 1973 SC 1461 para 1076). In 
that case, Ray, J. referred to the words 
“without prejudice to the generality of 
the provisions contained in Art. 31-A” 
occurring in Art. 31-B, and held that 
these words indicate that Art. 31-B 
operates independently of Art. 31-A. In 
other words, it was not necessary that 
Acts which were protected by Art. 31-B 
must also satisfy the requirement of 
Art..31-A. According to-this authority, 
S. 37-A will operate independently of 
S. 20. It can equally well be held that 
S. 20 will continue to operate in spite 
of S. 37-A. 


56. Similarly, in Kameshwar Singh’s 
case, AIR 1952 SC 252 at page 301 
(supra) it was held that Art. 31-A is 
not illustrative of Art. 31-B but stands 
independent of it. 

57. In Jeejeebhoy’s case (AIR 1965 
SC 1096) the same view was taken. It 
was held that “without prejudice to the 
generality of the provisions “indicates 
that the Acts and Regulations specified 
in the Ninth Schedule would have im- 
munity even. if they do not attract Arti- 
cle 31-A of the Constitution. 


58.- The position thus is that S. 37-A 
operates independently of S. 20 and vice 
versa, 


59. Section 20 3 is not nullified or super~ 
seded by the enactment of S. 37-A. On 
the other. hand,, it- continues to operate 
independently. Section.-20, which. was in 
the Excise Act - from before, - permitted 
every. person to- -possess ; unlimited ,quanti-~) 
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ties of foreign liquor purchased for pri- 
vate consumption. Since this provision 
operates independently of S. 37-A, the 
position is that irrespective of the pro- 
hibition contemplated by S. 37-A, every 
person is entitled to purchase and keep 
in his possession unlimited quantities of 
foreign liquor for private consumption. 
This position has been brought about by 
the. enactment of the phrase: “Without 
prejudice to the provisions of S. 20” in 
S. 37-A. If this phrase had not been 
there, it may have been possible to say 
that since the two provisions are in- 


consistent or repugnant the later will. 


prevail, But repugnancy has expressly 
been avoided by keeping S. 20 alive and 
operative “without prejudice”. 

60. If the -submission made by the 
Advocate-Generel is accepted, the posi- 
tion would be that S. 20 (2) would ope- 
rate at the same time as S. 37-A.- By 
S. 20 (2) the legislature itself enacted an 
exemption in fevour of foreign liquor. 
But S. 37-A delegates the power of intro- 
ducing prohibition, inter alia, in respect 
of foreign liquor as well, to the State 
Government. The position’ would be that 
the delegate by a notification can, in 
substance, nullify the legislative enact- 
ment in S. 20 (2) if the notification ex- 
tends prohibition to foreign liquor as well, 
as is in fact the case in the notifications 
that have been issued under S. 37-A. 


61. Delegation of legislative power to 
repeal a provision made by the legisla- 
ture is impermissible. If this submission 
is accepted, S. 37-A would be hit by the 
doctrine of excessive delegation of legis- 
lative power, i 

62. This aspect reinforces our view 
that the two provisions co-exist and 
should be read harmoniously. 


63. On a harmonious construction of 
the two provisions, the position is that 
S5. 37-A operates subject to an exemption 
in favour of foreign liquor possessed by 
an individual for his personal consump- 
tion. No reason is apparent in the pro- 
visions of S. 37-A to make this invidious 
distinction against other kinds of in- 
toxicating liquars. The learned Advo- 
cate-General has also not been able to 
suggest any rational basis for, classifying 
jntoxicating liquors other than foreign 
liquor, for adverse treatment. Foreign 
liquor is as much ‘an intoxicating liquor 
as country liquor, or for that matter Tari. 
From the point of view of enforcing the 
policy of prohibition both stand on an 
identical: footing. The placing of foreign 
liquor and country liquor in separate 
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classses is arbitrary, fanciful and illicit, 
This classification is not based on any 
intelligible differentia which may have 
any rational nexus with the object sought 
to be achieved. ‘The. object of S. 37-A 
was to execute the policy of prohibition 
in this State. This classification defeats, 
rather than achieves, the aim and object. 
Section 37-A (2) is clearly violative of 
the equality clause of the Constitution. 

64. We do not think the legislature 
would have prohibited trade in foreign 
liquor if possession for personal consump~ 
tion was permissible, The notifications 
issued by the State Government do not 
permit personal consumption while pro- 
hibiting the trade. That also indicates 
that these things are not severable. 


65. Sub-sections (3) to (8) of S. 37-A 
deal with the details of the prohibition 
of possession of intoxicants. They lay 
down the guidelines on the basis of vhich 
the State Government is to select areas 
or intoxicants, for gradual extension of 
prohibition. Sub-section (5) lays down 
the criteria on the basis of which ex- 
emptions or relexations in respect of 
possession of intoxicants can be granted. 
They are all dependant on and sub- 
servient to sub-sec, (2) of S. 37-A for 
their operation. If sub-sec. (2) goes, sub- 
sections (3) to (8) carnot possibly stand 
by themselves. They ere hence not sever« 
able from sub-sec. (2), 


66. It is apparent that the prohibition 
of import or export or transport of any 
intoxicant spoken cf in sub-sec. (1) is to 
advance the prchibition of possession of 
intoxicants mentioned in sub-see. (2). 
Sub-section (1) is, therefore, integrally 
intertwined with sub-sec. (2). It is 
equally not severable. In this view the 
entire S. 37-A is violative of Art. 14 of 
the Constitution. 


67. Section 37-A came on the statute 
book on the 22nd January, 1972. The 
first notification issued under it was 
dated 30th March, 1972, in respect of 
Pauri Garhwal and Tehri Garhwal. An- 
other notification . dated 22nd July, 1972, 
introduced prohibition in the districts of 
Uttar Kashi, Pithoragarh, Chamoli and 
the municipal limits of Hardwar, . Brinda~ 
ban and Rishikesh. Then on 30th and 
31st March, 1978, the notifications now 
impugned were issued. 


68. Section 37-A was īn operation 
ever since its enactment. Section 20 of 
the Act being already there, S. 37-A be- 
came violative of Ari, 14, at its incep- 
tion, . 
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69. The learned Advocate-General 
then submitted that sub-sec. (2) of S. 20 
has been repealed by U. P. Act No. 9 of 
1978. The repeal is not retrospective. 
There is nothing in the repealing provi- 
sion or in any other part of the Amend:ng 
Act to suggest that the repeal is to teke 
effect at the point of time when the U. P. 
Excise Act came into force in 1910, or 
when the Amending Act 6 of 1972 came 
in operation. Section 37-A came on ~he 
statute book on 22nd January, 172, 
when S.-20 (2) (b) was in operation. Be- 
cause S., 37-A violated Art.. 14 of he 
Constitution, it was a still born law; it 
never had life in it. The subsequent ‘e- 
peal of the competing provision in S. 20 
(2) (b) in 1978 could not breathe life into 
the still born S. 37-A. Section 3rA 
enacted by U. P. Act 6 of 1972, was ron 
est or a nullity ab initio. 


70. This paint has been settled by -he 
Supreme Court Mahendra Lal Jaini v. 
State of U. P. (AIR 1963 SC 1019). The 
Supreme Court held that the doctrine of 
eclipse applies only to pre-Constituton 
laws, -which are governed by Art. 13:1). 
It does not apply. to post-Constitutzon 
laws, which are governed by Art. 13 £2). 
Tt was ruled that unlike a law covered by 
Art. 13 (1), which was valid when maie, 
a law made in contravention of the pro- 
hibition in Ard. 13 (2) is a still born lew. 
Such a law is dead from the beginning. 
A post-Constitution law is void in- its 
very inception, and it cannot operate <or 
any purpose. There is no scope for the 
application of the doctrine: of eclipse in 
post-Constitution laws, 


71. In that case the U. P. Land Tenure 
(Regulation of Transfers) Act No. 15 of 
1952, was held unconstitutional as it vio- 
lated Art. 31 (2) of. the Constitution, as 
it stood at the time the U. P. Act was 
passed in 1952. The Supreme Cotrt 
held that the Act does not revive on tne 
enactment of Constitution (Fourth) Am- 
endment Act, which repealed the offend- 
ing provisions of Art. 31 (2). The same 
view was taken by a Full Bench of this 
Court in P. P. Industries case (1971 All 
LJ 1211) : (AIR 1972 All 97). 


72. It is hence clear that the repeal >f 
S. 20 (2) (b) by U. P. Act No. 9 of 1978 
cannot possibly revive the dead law =f 
S. 37-A. In order to effectuate the 
scheme of prohibition, S. 37-A will hare 
to be re-enacted by the State legislature. 


73. Head (b): It is technically correct 
that the State Government can pick and 
choose between two or more places, each 
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of which answers the criteria given in 
Cils. (a) to (d) of sub-sec, (3). But:such 
technical possibilities do not make the 
law discriminatory. There has to be an 
intentional and hostile discrimination 
against an individual or a class. The law 
must patently act with an evil eye or an 
unequal hand before it can b2 held vióla- 
tive of Art. 14. 

74. In Dalmia’s case (AIR 1958 SC 
538) the Supreme Court laid down seve-_ 
ral propositions. Proposition (d) was that 
the legislature is free to recognise de- 
grees of harm and may confine its re- 
strictions to those cases where the need 
is deemed to be the clearest. Proposi- 
tion (c) was that it must be presumed 
that the legislature understands and cor- 
rectly appreciates the needs of its own 
people, that its laws are directed to pro- 
blems made manifest by experience and 
that its discriminations are based on ade- 
quate grounds: These presumptions are 
strengthened when the power to select 
or choose areas or intoxicants or persons 
is delegated to the highest executive 
body, namely, the State Government, 
which is presumed to act with caution, 
and which is presumed to act reasonably 
and not in any sense of hostility to any 
individual or class of persons. 


75. The fact that more than one place 
may -answer the criteria given in Cls. (a) 
to (d) of sub-see. (3) and the State Gov- 
ernment chooses only one such place for 
executing the scheme of gradual exten- 
sion of prohibition in the State will not 
per se make the provisions of S. 37-A 
discriminatory. The presumption is that 
the delegate will act reasonably and will 
choose the area where the need is the 
greatest. 3 

Head (c): The argument that exemp- 
tion in favour of members of Defence 
Services is discriminatory is liable to be 
repelled. . 


76. In: Balsara’s case (AIR 1951 SC 








.318, para. 21) the Supreme Court ob- 


served—. 


“The armed forces have their own 
traditions and mode of life, conditioned 
and regulated by rules and regulations 
which are the product of long experience 
and which aim at maintaining at a high 
level their morale and -those qualities 
which enable them to face dangers 
and perform unusual tasks of endur- 
ance and hardship when called upon 
to do so qualities such as dash 
and courage, unbreakable tenacity and 
energy ready for -any sacrifice which 
should be, unfaltering.. for long days 
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together. By these rules and- regu- 
lations, drinking among the forces ‘is 
not prohibited, but it is properly and 
carefully regulated. It is easy to under- 
stand that the legislature chose not to 
interfere with the mode of life to which 
the armed forces have been accustomed, 
lest such interference should affect their 
morale and lead to subterfuges which 
may prove unwholesome for their disci- 
pline and good kehaviour. Besides, when 
‘drinking is regulated among a class of 
persons by specific rules and regulations, 
and drunkenness is made an offence, the 
relaxation of the law of prohibition in 
their case is not likely to produce the 
same evil results as it may produce 
under other circumstances, I find there- 
fore nothing wrong prima facie in’ the 
legislature according special treatment to 
persons who form a class by themselves 
in many respects and who have - been 
treated as such in various “enactments 
and statutory provisions.” 

77. It is. thus apparent that the arm- 
ed forces have always been treated as a 
class by themselves. There is hence no 
discrimination in exempting this class. 

78. As to the submission under head 
(d), it has been clarified that Tari’s pro- 
duction and possession can be controlled 
much more easily than that of. country 
liquor or foreign liquor. Tari is tapped 
from palm trees in a few districts of this 
State. It is easier for the Government 
to enforce prohibition.by keeping an eye 

n those trees. There is no discrimina- 
tion in prohibiting the consumption of 
Tari throughout the State while intro- 
ducing prohibition in respect of country 
liquor and foreign liquor jin selected 
areas. 


79. Similarly, there is no merit in the 
submission that there is discrimination 
against medicinal preparations or non= 
intoxicating liquors and drugs, The defi- 
nition of the word “intoxicant” includes 
liquors or ‘substances which may contain 
alcohol. A similar phrase was construed 
in Balsara’s case (AIR 1951. SC 318) 
(supra), and it was held that in the con- 
text the phrase was, confined to intoxicat~ 
ing liquors and drugs injurious to health. 
There was hence no prohibition of medi- 
cinal preparations or oe. non-intoxicat- 
ing liquids, . 


80. Learned counsel then attacked the 
notification which confines its operations 
to four districts, namely, Kanpur, Unnao, 
Lucknow and Bara: Banki in. the plains, 
and three districts in the hills, namely, 
Dehra Dun, Nainital and Almora. - -- 
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81. Prohibition was already in opera- 
tion in five hill districts. Only the afore- 
said districts remained. The economic 
condition of the people of the hill areas 
is known to be very low. The State Gov- 
ernment, in order to effectuate prohibi- 
tion in the-entire hill areas introduced 
prohibition in the three remaining dis- 
tricts of the hill region of the State. The 
classification is obviously reasonable. 

82. In its counter affidavit the Gov- 
vernment has, in paras. 22 and 23, given 
the reasons for choosing the four dis- 
tricts.of the plains. They state— 


“22. That the State Government con- 
sidered the further measure liable to be 
taken for the purposes of enforcement of 
total prohibition in the State and decid- 
ed to have a time bound programme for 
achieving total prohibition in the State 
within a span of four years. In pursuance 
of the above noted policy the State Gov- 
ernment decided to introduce areawise 
total prohibition in’ district Kanpur, 
which is the most important industrial 
area of the State. In order to make the 
prohibition in Kanpur successful the’ 
State Government decided to include the 
adjoining districts -of Unnao, Lucknow 
and Bara Banki. The decision to include 
Lucknow within prohibited area was 
primarily based on the consideration 
that Lucknow was situated close to Kan- 
pur and the two towns being well con- 
nected by rail and road were easily ap- 
proachable. Lucknow was also chosen 
for being a seat of Government and very 
close to. Kanpur and on the footing of 
the experience gained in the past, to 
make the prohibition effective in the dis- 
trict. of Kanpur it was deemed expedient 
to cover the district of Lucknow. as well. 
In pursuance of the decision to cover 
Lucknow the adjoining district of Bara 
Bankj was also decided to be included in 
the prohibited area as the City of Bara 
Banki is situated ‘at a distance of only 22 
miles from Lucknow and is connected by 
city bus service. 


23. That the 4 districts of Kanpur, 
Unnao, Lucknow and: Bara Banki are 
situated in a compact area and having re- 
gard to the resources at the disposal. of 
the State Government it was found ad- 
ministratively feasible and expedient to 
enforce prohibition in the said compact 
area”, 

83. It is apparent that primarily the 
State Government chose Kanpur because 
it was the most important industrial area 
in the State, It. chose Lucknow because 
it was very near Kanpur and it was also 
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the seat of the Government. The inter- 
vening district of Unnao was chosen so 
that there may be a compact belt in 
which prohibition was to be enforced as 
the first step. Bara Banki also came in 
for that reason. 

84. It cannot be denied that the four 
districts do constitute a compact area. 
The statement of the Government, is that 
keeping its administrative resources in 
view, it found it feasible and expedient 
to enforce prohibition in this compact 
area to begin with. There is nothing in 
the affidavits. to show that these are rot 
the reasons fcr selecting this area. 

85. It is well to note that it is settled 
that courts are not to substitute’ their 
opinion for that of the authority on whom 
jthe discretion has been ‘conferred to 
select areas, The classification made 3y 
the Government is sustainable because it 
answers the criteria given in sub-sec, (3) 
of S. 37-A, even though it may not be 
the best or the wisest or the most feasible 
classification. It is for the Government 
fo choose the area where the need is 
deemed to be the clearest. and most 
urgent. It is not for the courts to pick 
holes and to say that the classification is 
violative of Art. 14, merely because it 
could suggest: a better or a more feasible 
selection of area. The notification can- 
not be held to be disereminstory on this 
ground. 

86. To conclude: on the finding that 
S. 37-A was violative of Art. 14 of the 
Constitution and: was hence a nullity, the 
notifications issued by the State Govern- 
ment thereunder cannot be sustained. 

87. In the result the petitions succe2d 
and are allowed. The impugned notifica- 
tions are quashed. In the circumstances, 
the ae will bear their own costs. 
adi Petitions allowed, 
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valid — Registration refused — (Partner- 
ship Act (1932), Ss. 4 and 30). 

Under a deed of partnership . dated 
15-11-1961 the assessee firm consisting of 
four partners having equal shares in pro- 
fits and losses was constituted. Two of 
the partners who were not mentioned as 
minors in the deed were actually minors 
on the date of its execution. The deed 
was signed by the two adult partners 
and none signed on behalf of the minors 
who had mainly financed the business. 

Held: (i) Under the general law of 
partnership a minor cannot be a full 
partner liable to share in the losses. He 
can only be admitted to.the benefits of 


` the partnership. - Under , the partnership 


deed in question. the minors were to 
share losses as well, This partnership 
was illegal, and was not entitled to be 
registered. AIR 1961 SC 680 and (1950) 
18 ITR 106 (All), Rel. on. (Para 11) 
` Gi) When no one acting as the minor’s 
guardian signed the document, no agree- 
ment with the minors came into, exist- 
ence. The deed purporting to be a 
partnership with the minors was wholly 
invalid and cannot be registered. AIR 
1966 SC 15, Rel. on. - (Para 12) 

Anno: AIR Manual (8rd Edn.), I-T. 
Act, Ss, 184-185, Notes 3, 10; Partnership 
Act, S. 4, N. 7; S. 30, N. 1. 


Cases Referred: Chronological Paras 
1975 Tax LR 339 (Al) 1 
AIR 1966 SC 15 ;.57 ITR 415 12 
AIR 1961 SC 680 : 41 ITR 528 ; 10 
(1950) 18 ITR 106 (AI) 10 

Ashok Gupta, for Applicant; D. C 


Chaturvedi, for Opposite Party. 

SATISH CHANDRA, C. J.:— This re- 
ference has been referred to a Full 
Bench because the Division Bench felt 
that this Court’s decision in Commr. of 
Income-tax v. Uttam Kumar Pramod 
Kumar (1975 Tax LR 339). (All) requires 
reconsideration. The reported decision was 
also of the present assessee, but it was 
rendered in respect of earlier assessment 
years. The facts’ are hence identical. 

2. The Tribunal: has referred the fol- 
Towing two questions of law for the 
opinion of this Court :— 

(1) Whether on the facts and in the 
circumstances ` of the case, the Appellate 
Tribunal was legally justified in its con- 
clusion that the partnership deed dated 
15th November, 1961, admitted. the 
minors to the benefits of the partnership, 
and they were not full-fiedged partners ? 

(2) Whether on the facts and in the 
circumstances of the case the Tribunal 


‘was justified in holding that the asses- 
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see firm was entitled to renewal of re- 
gistration under S. 184 (7) of the Income- 
tax Act, 1961. 

3. In respect of the first question, the 
facts are that the assessee firm was con- 
stituted under a partnership deed dated 
15th November, 1961. The Income-tax 
Officer repelled the assessee’s plea that 
the two minors had only been admitted 
to the benefits of the partnership. He 
held that they were treated as full-fledg- 
ed partners, though they were minors. 
This could not be validly done. The firm 
was not entitled to registration, This 
view was upheld in appeal. 

4. The assessee took the matter to 
the Tribunal. The Tribunal, on a con- 
struction of the partnership deed, held 
that the minors have been admitted to 
the benefits of the partnership. They 
were not full-fledged partners, `` 

5. Clause 1 of the partnership deed 
provides— 

“1. That the name of the partnership 
shall be Uttam Kumar Pramod Kumar 
Commission Agents Auraiya, district 
Etawah, and the share of each party 
shall be as under :— 

(1) Rameshwar Dayal l 
—/4]- out of a 


Party No. 1 _ 
l rupee 
(2) Govardhan Das 
Party No. 2 —/4/- out of a 
` rupee 
(3) Uttam Kumar | : i 
Party No. 3 —/4/- out of a 
rupee 
(4) Pramod Kumar - j 
Party No. 4 —/4/- out of a 
rupee”, 


6. Clauses 3 and 4 of the pata deed 
provide — - 

“3. That on the close of the year an ac- 
count shall be taken of all the assets 
and liabilities of: the firm and also of the 
profits and losses of the firm. The net 
profit or loss shall be divided in between 
the parties according to their shares spe- 
cified above ard shall be credited or 
debited in their personal accounts, 


4. That the parties Nos. 3 and 4 are the 
main financiers of the business. The 
parties may charge a reasonable interest 
on the capital.” 

7. It is not disputed that Uttam 
Kumar, Party No. 3, and Pramod Kumar, 
Party No. 4, were minors in Nov. T1961. 
From Cl. 1 it is apparent that they were 
treated on par with parties Nos. 1 and 2. 
The fact that they were minors was not 
even mentioned. Under Cl. 3 they were 
not only entitled to share profits but 
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were liable to share losses as well. From 
Cl. 4 it is apparent that they had financ- 
ed the business. 

8. It is further not disputed that the 
minors did not sign the partnership deed, 
nor did anyone else, acting as their 
guardian or otherwise, sign the deed of 
partnership on their behalf. 

9. It is evident that the two minors 
were treated on par with the adult part- 
ners. They were liable to share in the 
losses. : 

10. The Supreme Court in Commr. of 
Income-tax v, Dwarkadas Khaitan & Co., 
41 ITR 528 : (AIR 1961 SC 680) approved 
the view taken by this Court in Hardutt’s 
case (1950) 18 ITR 106 (All) and ob- 
served—. : 

“In Hardutt Ray Gajadhar Ram v.. 
Commissioner of Income Tax, Malik, C.J.. 
and Seth, J. hold that where a minor is 
admitted as a full partner with equal 
rights and obligations with adults, the 
deed is invalid.” 


11. Under the general law of partner- 
ship a minor cannot be a full partner 
liable to share in the losses. He can only 
be admitted to the benefits of the part- 
nership. In other words, he can only be 
entitled to share in the profits, and not 
losses. Under the partnership deed in 
question the minors were to share losses 
as well. This partnership was illegal, 
and was not entitled to be registered. 


12. The other defect, that no one 
signed the document acting on behalf of 
the minors, is equally fatal. A minor’s 
guardian can do all that is necessary to 
effectuate the conferment and receipt of 
the benefits of the partner—vide Commr. 
of Income-tax v. Shah Mohandas, 57 ITR 
415 : (AIR 1966 SC 15). .The funds or 
properties of a minor cannot be transfer- 
red to a partnership without the guar- 
dian of the minor doing so. When no 
one acting as the minor’s guardian signs 
the document, no agreement with the 
minors comes into existence. The deed 
purporting to be a partnership with the 
minors is wholly invalid and cannot be 
registered. We are in agreement with 
the view taken in the earlier reported 
decision of this Court that the document 
in question, having made the minors 
full-fledged partners, was invalid and not 
entitled to registration. The earlier de- 
cision of this Court lays down the law 
correctly. 

13. Accordingly we answer both tha 
questions referred to this Court in tha 
negative, in favour of the Department 
and against the assessee. The Commis- 
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sioner will be entitled to costs, which are 
assessed at Rs. 200/-. 
Answered in the negative. 
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Satya Narain Singh and others, App=2l- 
lants vy, Laudhar and another, Respcn- 
dents. 

Second Appeal No. 2968 of 1966, D/- 
24-5-1978.* 

(A) Civil P. C. (5 of 1908), O. 6, R. 2 — 
— Inference inconsistent with pleading 
— Whether can be drawn — Burden of 
proof in civil cases — (Evidence Act 
(1872), Ss. 101-104). 

In the absence of any other pleading 
or proof before the Court, the positive 
ease of the plaintiffs duly proved by the 
statement on oath which is corroborated 
by the entries in the revenue records 
could not have in law been disbelieved 
in a suit of.a civil nature. The burden 
of proof required in civil cases is not 
that the plaintiff must prove. his 
beyond any shadow of doubt. (Para 7) 

Anno: AIR Comm. C. P. C. (9th Edn.), 
O. 6, R. 2, N. 10-A; AIR Manual (Erd 
Edn.), Evidence Act, Ss. 101-104, N. L 

(B) Civil P. C. (5 of 1908), Ss. 100 and 
101 — Second appeal — Finding of fact 
when not binding. 

Where the observation and findings of 
the Courts below are wholly conjectural 
and are not based on any: evidence, they 
are not binding in second appeal. 

: (Para 7) 

Anno: AIR Comm. C. P.. C. (9th Edn.), 
Ss. 100 and 101, N. 53. i 

Sankatha Rai, for Appellant. 

JUDGMENT :— This is a plaintiff's € 
cond appeal in a suit for permanent in- 
junction restraining the defendants from 
making any constructions on a portion 
marked Ka, Kha, Ga and Gha in the 
plaint map of the land described as 
‘Talab’ No. 676, situate in village Kalaka- 
pura. The trial Court dismissed the suit 
and the appellate court has on apee 
confirmed the same. 


2. The trial court. framed seven issues 
in the suit. On the first issue which was 
to the effect whether Hari Lal Singh was 
the owner of the tank in suit, if so did 
he mortgage the tank in favour of Sh2o 
Baran Singh, ‘f so when; the trial covrt 


*(Against judgment and decree of S. P: 
Sharma, Civil & S. J., Gyanpur, Vara- 
nasi, D/- 4-7-1968). - 
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found that Hari Lal Singh was the owner 
of the tank in suit and that he mortgaged 
it in favour of Sheo Baran Singh before 
the year 1319 Fasli. On issue No. 2, it 
was found that the plaintiffs were not 
owners of the tank in suit. Issue No. 3 
was answered by the trial court by say- 
ing that the defendants’ had failed to 
prove that their ‘Dalan’ existed at the 
site of the disputed constructions. Issue” 
No. 4 was answered by saying that the 
plaintiffs having failed to prove their 
title, the suit was. not maintainable. 
Under issue No. 5, it was held that, the 
constructions in dispute being recent, the 
suit was not barred by time. On issue 
No. 6 the trial court had already held 
earlier, that the suit was not under-valued 
and the court-fee paid was sufficient.. In 
view of the aforesaid findings, it was held 
on issue No. 7, that the plaintiffs were 
not entitled to any relief. 


` 3. Before the lower appellate court 
only two points were raised for conside- 
ration; (1) Whether the plaintiff appellants 
were owners of the land in dispute and 
the suit was maintainable; and (2) whe- 
ther the old ‘Dalan’ of the defendant res- 


-pondents was situate at the site of the 


constructions in dispute and the suit was 
barred by time. The lower appellate 
court held that there was no evidence on 
record to indicate that the mortgage in 
question was made more than 60 years 
back and that it was never redeemed. 
According to the lower appellate court 
these two facts had to. be proved by 
cogent and conclusive evidence but the 
plaintiff appellants had not produced any 
documents to indicate that the tank was 
ever recorded after-1323 F as having 
been mortgaged to Sheo Baran Singh or 
his heirs. The only evidence of entries 
in revenue records was of the -entries of 
the year 1319 F and the entries in the 
Khasra of 1370 F which showed that the 
tank No. 676 belonged to .Satya Narain 
Singh and others,. namely, the plaintiff. 
The lower appellate court was not satis- 
fied with this evidence as sufficient for 
inferring the continuance of the mortgage 
and criticised the oral-testimony of Satya 
Narain Singh, one-of the plaintiffs, on 
this point as very unsatisfactory with. the 
following observations. .“In the exami- 
nation in chief he stated that when he 
had seen the mortgage deed he had 
found that it was executed in 1282F. In 
cross examination he, .however,. stated 
that in 1320 F when he saw the mortgage 
deed it was 60 years old.. All this evi- 
dence shows that - actually. this man 
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never saw the mortgage deed and he 
was playing on his own imagination.” 
“With these observations the lower . ap- 
pellate court held that there is no satis- 
factory evidence on the record to indi- 
cate that the mortgage deed was 60 years 
old on the date of filing of the suit, From 
the evidence this alone appears that in 
1319F the mortgage was in existence.” 
The lower appellate court finally held 
that “it cannot therefore be said conclu- 
sively that the mortgage was 60 years 
old” or that the period of limitation for 
filing a suit for redemption has expired. 
It may be here observed that the suit 
was filed on February 18, 1964 which 
would be equivalent to 1371F. Satya 
Narain Singh has stated in his examina- 
tion in chief: 


“Hari Lal Singh Ne Mere Pita Sheo 

Baran Singh Ke Nam Rahennama likha 
tha. Rehennama Ko Aaj Say 80 Sal 
Hogaya. 1320 F Ke Bandobust Ke Samai 
Mainey Dastawaz Dekha tha. 1282 F ka 
Likha huwa tha. Wah Rehennamma 75/ka 
tha. Bisheshar Dayal Katib they. Ram 
Govind wa Amira Singh Dixit Gawah 
the. Katib wa Gawah Mar Gayey. Bahut 
Talash Karney par Bhi Dastawaz Nahi 
Mila”, 
The first sentence of this cross-examina- 
tion is that “Jab Mainey Dastawaz Dekha 
wah 60 Sal Say Ziada Purana tha Uske< 
bad Phir Dastawaz Nahi Mila.” 


4. To read the statement of Satya 
Narain in the manner in which the lower 
appellate court has read it is not fair to 
the witness. He did not say that he last 
saw the mortgage deed in the year 
1320 F. He said in his examination-in- 
chief that he saw it during the settle- 
ment operations of 1320F. He did not 
say that that was the last time he saw 
it. He had clearly stated that mortgage 
deed was of 1282 F. The witness was an 
old man of 75 years when he made the 
statement that he saw it in the Settle- 
ment of 1320 F and that it was of 1282 F, 
All that he stated in the cross-examina- 
tion was that the mortgage deed was 
more than 60 years old when he saw it. 
Obviously either the witness was very 
poor in Arithmetic, or he was referring 
to some occasion other than the Settle- 
ment of 1320 F on which- he saw the 
mortgage deed (which according to his 
statement in the examination-in-chief 
was of 1282 F), when he said in his state- 
ment in the cross-examination, that the 
. mortgage deed was more than 60 years 
old at the time of his seeing it. The 
lower appellate court: held ït- was’ ‘not 
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proved: that the mortgage deed wes 60 
years old. The factum of mortgage was 
not doubted by the lower appellate 
court. It has taken it to be proved that 
the mortgage was in existence in the 
ae 1319F. The mortgage deed was 
ost. 

Being a deed executed in or after 
1282 F the earliest available entry of the 
mortgage would be of the Settlement of 
1319-1320 F. Extracts of that entry were 
filed by the plaintiffs in support of their: 
case, No evidence was led by the defen- 
dants in rebuttal to show that the mort- 
gage was not 60 years old when the suit 
was filed and there is nothing to show 
that there was any documentary evid- 
ence other than that produced by the 
plaintiffs to prove the exact date of the 
mortgage, but the plaintiffs failed to 
produce the same. The entries in the 
revenue records between the years 1323 
F to 1370 F would not have shown the 
year of the execution of the mortgage, 
and the fact that the tank in suit is en- 
tered in the revenue records of 1370 F 
as the property of the plaintiffs, only 
supports the plaintiffs’ case that the 
mortgage was past the period of redemp- 
tion. Be that as it may, the crucial find- 
ing on the basis of which the lower ap- 
pellate court non-suited the plaintiffs 
runs as follows: 


‘It has now ‘been argued before ma 
that the appellants being the Zamindars 
became thé owners of the tank after the 
death of Hari Lal Singh. I am, however, 
of the opinion that it in no way helps 
the appellants. Even if the appellants 
are zamindars, the tenancy rights of 
Hari Lal Singh came to an end and they 
became owners as Zamindars. The 
mortgage also automatically came to an 
end because it appears to be the case 
of the appellants that Hari Lal left no 
heirs. This indicates that the mortgage 
has also lost all significance because tha 
mortgagor died without leaving any heir, 
After the death of the tenant his tenancy 
rights came to. an enc and the Zamindars 
must have got possession over the tank. 
In that case the mortgage also came to 
an end and the Zamindars got possession 
of the tank in their capacity as Zamin< 
dar. After the’ abolition of Zamindari 
the tank and all other tanks being the 
tanks of Zamindars vested in Gaon Sa- 
maj. In these circumstances I concluda 
that in any view of the matter the ap- 
pellants were in possession of the tank 
as Zamindars. After the abolition of 
Zamindari the tank vested in Gaon Sa 
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maj. I, therefore, confirm the finding of 
the learned Munsif that the applicents 
are not the owners of the tank in suit 
and that they were not in possession aa 
such, 


5. Mr. Sankatha Rai, learned counsel 
for the plaintiff appellants has attacxed 
the finding by saying that the plaintifis 
never claimed the land of the tank by 
virtue of being zamindars, The case 
pleaded and sought to be proved by 
them clearly was that the land was a 
Talab’ and had been mortgaged with 
them by Hari Lal Singh who was tenant 
in the village and was in cultivatory 
possession thereof. The defendant-res~ 
pondents did not plead that the land 
had vested in the Gaon Samaj nor did 
they plead that it was not land within 
the meaning of the definition of that 
term under the U, P, Zamindari Abolix 
tion and Land Reforms Act., They had 
pleaded that at the site of the land in 
dispute they had an old Dalan from the 
time of their ancestors and the present 
Dalan had been-constructed by them. at 
the same site and had always been in 
possession thereof and further- that the 
plaintiff’s suit was time barred on taat 
account. The defendants’ case was dis« 
believed: by both the courts below. 
Mr, Sankatha Rai urged that it was not 
open to the court to, set up a new case 
in favour of the Gaon Samaj. ‘ 


6. Further, in support of his submis- 
sion, Mr. Sankatha Rai urged that in view 
of the entry in the revenue records of 
1370 Fasli it could not be urged that the 
plaintifi’s right in the land in dispute, 
not as one of the intermediaries of the 
village, but as the tenuré-holder of the 
land in suit had vested in the State. He 
urged that all Gaon Samaj land was re~ 
corded as such in the revenue records 
after the abolition of the Zamindari aad 
if mhe Gaon Samaj or the State had any 
doubt or dispute about the entries in the 
records prepared by their own officers 
they would not have been slow to taxe 
action in.the matter and allow the entry 
in the plaintiffs’ favour to stand in 
1370 Fasli which must be presumed to 
have been based on the past entries 
particularly the position in 1356-1359 
Fasli. Now, there is a presumption in 
favour of. the correctness of the entries: 
It can be displaced, but to do so requires 
evidence. There is nothing on the record 
to indicate that the entry in the plain- 
tiffs favour in 1370 F was wrong. The 
defendant’s oral contention to the con- 
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trary was disbelieved. The plaintiff's 
case was believed in all particulars ex- 
cept the date of the creation of the mort- 
gage and although it was accepted by 
both the courts below that the mortgage 
must have been executed some time be- 
fore 1319 Fasli, they refused to go a 
little further and to hold that it was 
executed before 1310 Fasli although the 
entry in 1370 Fasli in the plaintiffs 
favour does indicate that the mortgage 
must have been executed sometime be- 
fore 1310 Fasli, 

7. The plaintiffs never claimed that 
the land in suit belonged to them in 
their proprietary right as one of the 
zamindars of the village. There is no 
pleading or evidence to that effect. The 
assumption made by the two courts be- 
low in this respect was illegal. As to 
the plaintiff’s claim of title in the land 
on the basis of the mortgage in favour 
of their predecessors in interest, I am 
constrained to observe that on this point 
also the finding of the two courts below 
that the plaintiffs have failed to prove 
the date when the mortgage was made 
fs erroneous in law. The plaintiff’s evid- 
ence on this point that the mortgage was 
of 1282 Fasli has wrongly been disbeliev- 
ed on a misconstruction of the statement 
of Satya Narain Singh on oath. In the 
absence of any other pleading or proof 
before the Court, the positive case of the 
plaintiffs duly proved by the statement 
on oath which is corroborated by the en- 
tries in the revenue records could not 
have in law been disbelieved in a suit of 
a civil nature. The burden of proof re- 
quired in civil cases is not that the plain- 
tiff must prove his. case beyond any 
shadow of doubt. There was no evidence 
or material on the basis of which the 
statement of Satya Narain Singh that the 
mortgage was of 1282 Fasli could have 
been disbelieved. The observation and 
findings of the two courts below are 
wholly conjectural and are not based on 
any evidence, and that being so they are 
not binding in second appeal. JI find that 
the plaintiffs’ case that the mortgage was _ 
of 1282 Fasli and was past the period 
of redemption before 1370 Fasli is true; 
and the defendants’ case having been dis- 
believed,. the plaintiffs were entitled to 
the decree for permanent injunction 
claimed by them in the suit. i 


8. In.the result, the appeal succeeds 
and is allowed. The judgments and 
decrees of the two courts below are set 
aside. ‘The plaintiffs’ suit for a perma- 
nent injunction for demolition of the 
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structures raised by the defendants and 
for possession over plot No. 676 of village 
Kala Ka Pura is decreed. The defen- 
dants are restrained from interfering 
with the plaintiff's possession over the 
land or from making any constructions 
on the land. The defendants shall have 
three-months time within which they 
themselves shall remove their construc- 
tions and remove the Malba from the 
land in suit failing which the plaintiffs 
shall be entitled to have the construc- 
tions demolished through the process of 
Court at the defendants’ cost and ex- 
pense and to obtain possession over the 
land, the costs of demolition being re- 
coverable from the value of the Malba 
which may for that purpose be sold by 
the court, the excess, if any, be paid 
over to the defendants and the defi- 
ciency, if any, be recoverable from them. 
The defendants shall pay the plaintiff’s 
costs throughout. . 
Appeal allowed. 
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Smt. Gomti Devi, Appellant v, Hari 
Shanker, Respondent. 

Second Appeal No. 240 of 1968, D/- 
27-4-1978.* 

Civil P. C. (5 of 1908), Section 149 and 
0O. 33, R. 7 — Application for permission 
to file suit informa pauperis dismissed — 
Court granting time for payment of 
court-fees — Court can grant further ex- 
tension of time — Institution of suit re- 
lates back to date of application for such 
permission, ' 

Where the court while dismissing an 
application for permission to file a suit 
in forma pauperis has granted time te 
the plaintiff for payment of court-fees, 
it can grant further extension of time for 
payment of the court-fees after the ex- 
piry of the time initially granted. (Case 
law discussed). (Para 15) 

If once the power under S. 149, C. P. C. 
is exercised by`a court there is no reason 
why under the same section the court 
cannot grant a further extension of time 
as and when found necessary. If at the 
time of dismissing the pauper application 
the court has power under S. 149, C. P. C. 
it has the same power even after the 


*(Against decree of H. L. Khare, 1st Addl, 
Dist. J., Allahabad, D/- 13-9-1967). 
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dismissal of the pauper application. The 
jurisdiction which the court will exercise 
while granting further extension of time 
would be a jurisdiction conferred upon 
it under S. 149, C. P. C, and the fact as 
to whether the proceedings . under 
O. XXXIII, R. 7 came to an end does not 
in any manner affect the further juris- 
diction of the court which it can exer- 
cise under S. 149, C. P. C. (Para 14) 

Section 149, cannot be limited to the 
time when the pauper application is dis~ 
missed. If as observed by the Privy 
Council in (1879) ILR 2 All 241, the ap- 
plication for permission to sue in forma 
pauperis consists of two parts, namely, 
one relating to the prayer for being al- 
lowed to sue as a pauper and the other 
part relating to the essential ingredients 
constituting the plaint the fact that the 
pauper application is dismissed does not 
disentitle the court to have seisin of the 
matter in regard to the other part of the 


plaint. (Para 15) 
This principle has. now been accepted 
by the Parliament also by adding 


O. XXXII, R. 15-A by the C. P. C. Amend- 
ment Act, 1976, wherein it has been 
clearly laid down that the court has the 
power to grant time to the applicant to 
pay the requisite court-fee from time ta 
time .and upon such payment the suit 
shall be deemed to have been instituted 
on the date on which the application for 
permission to sue as an indigent person 
was presented. (Para 16) 


Anno: AIR Comm., C. P. C.. S. 149, 
N. 10; O. 33, R. 7, N. 5. 
Cases Referred: Chronological Paras 
(1970) Civil Revn. No. 1005 of 1968, D/- 
4-9-1970 (All) (FB) 7.12,13 
1954 All LJ 749: AIR 1955 All 159 (FB) 
Tu 


l . 10 

1954 All LJ 752: AIR 1955 All 154 (FB) 
: 7,11 

1936 All LJ 760 : AIR 1936 All 584 (FB) 
7,9,10 

(1879) ILR 2 All 241 (PC) 8, 15 


G. P. Bhargava and A. N. Bhargava, 
for Appellant; S. P. Srivastava and Gopal 
Singh, for Respondent. 

JUDGMENT :— This is a plaintiff's se- 
cond appeal arising out of a suit filed by 
the plaintiff appellant against the defen~ 
dant respondent under O. XXXIV, R. 4, 
C. P. C. for enforcement of the mortgage 
deed dated 15th July 1950. The suit was 
filed in forma pauperis on I1th July 1963, 
During the hearing of ‘the application 
under O. XXXII, R. 7, C. P. C. and after 
one of the plaintifi’s witnesses was exa~ 
mined on 20th February 1965 the plain- 


1978 


tiff appellant gave a statement before tne 
court that-she was then in a position to 
pay the court-fee and two months’ time 
be granted to her for the.said purpose. 


On the same date the Civil and Sessioas- 


Judge, . Mirzapur, before whom the szid 
application was pending, passed the fol- 
lowing order: 

“The applicent is now prepared to pay 
court-fee. Application to sue as pauper 
fs dismissed. Court-fee should be paia 
within two months.” 


2. On 20th April 1965 the plaintiff ap- 


pellant again moved an application for. 


grant of fifteen days’ further time to pay 
the court-fee. This application was. `al- 
lowed and therefore on 5th May 1965 the 
plaintiff appellant paid’ the requis-te 
court-fee and the application was there- 


after ordered to be registered as a ae 


on 8th May 1965. 
3. The suit was contested by ‘the če- 


fendant respondents on merits as* well as: 


on the ground that the suit was barred 
by time. It was stated that the court 
had no jurisdiction “to extend the. time 
for the payment of court-fee ahd as such 
the plaint would be deemed to have been 


filed only on 5th May 1965- when the 


court-fee was paid by the plaintiff ap- 
pellant and if the date of.the filing. of 


suit is taken to be 5th May: 1965 the Sait 


was barred by: limitation: « 


4. The trial court, after examining 
the entire oral and documentary ‘evidence 
on record, upheld the case of the plain- 
tiff appellant that a mortgage deed: was 


executed by the defendant respondent in 


lieu of a loan taken ‘by him. The trial 


court further ‘held that-it:had- the juris-" 


diction to extend the time for payment of 
court-fee and as such the:-plaint would 
be taken to have-been filed: on 11'th: July: 
1968 and. as-such the suit was not-barr2d- 
by limitation. In‘ view: of these: findings. 
the trial court decreed: the` appellan:’s’ 
suit for recovery-of ‘Rs.::9,300/- with inte- 
rest pendente - lite and future at the 
rate of four per. cent per arnum: -from 
the date of the suit-on-a sum of Rupees 
§,000/-.- The defendant: respondent was 
allowed six months’. time.to make the 
payment -failing which -it was directed. 
that a decree would be prepared urider. 
0. XXXIV, R 4, C. P. C. 


"5. Aggrieved by the judgment of te 


trial court: civil appeal No. 15'of 1967 was- 


filed by the respondent. : The lower aD- 
pellate court. only’ ‘considered one’ issie 
in appeal, viz. as to’ whether. ‘the ‘suit? 
was barred by time or- nòt. The lower 
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appellate court came to the conclusion 
that” the trial court had no jurisdiction 
to grant. further 15 days time subsequent 
to the dismissal of the application to sue 
in forma pauperis and as such the suit 
was barred by time. In view of the 
above finding the: suit was dismissed and 
the appeal was allowed on 13th Septem- 
ber 1967. Against the judgment of the 
lower appellate court the present: appeal 
has been filed in this Court. 

6. The only question’ to be considered 
in the present appeal is’ as to’ whether 
the court having initially granted time 
while dismissing the pauper application 
ean further extend time under S. 149 of 
the Civil .P. C. after the expiry of the 
time initially granted. Counsel for the 
appellant has contended before me that . 
the instant case is a case of voluntary 
decision. of the appellant to pay the 
court-fee and not a: case of refusal by 
the court to the applicant to sue as a 
pauper under O. XXXIII, R. 7, C. P. C. 
and as- such principles -applicable in the 
case of a refusal of-an application under 
O. XXXII, R. 7, C..P: C. do not apply. 
His further contention is that since the 
provisions of O. XXXIII, -R. 7 did not. 
apply the application „should be taken: as 
a -plaint deficiently stamped . and- the 
court in such circumstances can exercise ` 
its powers under S. 149 of the Civil P. C. 
if it is so satisfied. 


7. Counsel“ for the respondent has, 
however, . ‘argued that. the court could 


-grant time only .once for. payment of 


court-fee at the time when it rejects the 
application under O. XXXIII, R. 7, C. P. C. 
and it has.,no- jurisdiction: to grant any. 
further time as with the dismissal .of, the 
pauper ‘application the. court loses -seisin 
of the case. He has-relied upon the four 
Full: Bench. decisions. of . this ‘Court in. 
Chunnamal v. Bhagwant Kishore (1936 All 
LJ 760): (AIR 1936 All 584) (FB); Kalap- 


‘nath Singh v. Shyama. Nand .(AIR 1955- 


All - 159) -: (1954 All LJ 749) (FB); 
Devendra “Kumar ` Bharti v- Mahanta 
Raghuraj“ Bharti (AIR “1955. All“ 154) 
(X954 AN LJ 752) (FB) and: 'an unreport- 
ed Full Bench decision- in Ram Nath v. 
Ram Swarup (Civil Revn. No. 1005 of 
1968‘ decided’ on 4th September 1970). 

8. It is not necessary to` go into the 
wider question. ‘as to whether in the in- 
stant ‘caSe the “order dismissing the ap- 


‘plication: for | ‘pauperism -comes under 


O:: XX XI, R. 7, sub- cl. -(3),-C. P. C. or 
not as "n as opinion even if the order is 
taken -have ` beeri3 passed under 
O. SKRIne R: 7; sub-cl.”(3}; Œ- P; C. as 
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contended by the respondent, the court 
had the jurisdiction to extend the time 
for the payment of court-fee, The Privy 
Council in Stuart Skinner alias Nawab 
Mirza v. William Orde ((1879) ILR 2 All 
241), as far back as in 1879, held that the 
Court had power to grant time for pay- 
ment -of court-fees as in the opinion of 
their Lordships of the Privy Council the 
application for permission to sue in forma 
pauperis consists of two parts, 
one relating to the.prayer to sue in forma 
pauperis and the other part relating to 
the essential ingredients constituting Biss 
plaint. 


9. In Chunnamal’s case (1936 all LJ 
760) (FB) (supra) the Full Bench consist~ 
ing of Sulaiman, C. J. Bennet and 
Allsop, JJ.- took the view that where an 
application for permission to sue as a 
pauper is rejected under. O,- XXXII, 
R. 5, C. P, C.-the court while rejecting 
the application can under S. 149, C. P. C. 
allow the applicant to pay the court-fees 
and treat the application as a plaint. H, 
however, the court ‘has refused to allow 
the application to sue as a pauper ‘under 
O. XXXII, R. 7, sub-cl. (3) then the 
court while rejecting the application for 
permission to sue asa pauper cannot 
under S. 149, C. P. C, allow the appli- 
“cant to pay- the requisite court-fee and 
treat the application ‘as a plaint. 


10. The view in Chunnamal’s case 
(1936 All LJ 760) (FB) was partly over- 
ruled in the Full’ Bench decision consist 


ing of five Judges of this Court in Kalap~ © 


nath Singh’s case (1954 All LJ 749) 
(supra) and it was held that an order 
under S. 149, ‘C, P: C. could be passed at, 
the time: of refusing to allow,’ to sue asa 
pauper under O; XXXII, R. "7, C. P, C, 
It was, ‘however; further held’ that., an 
order under S, 149, C, P. C, could not ‘te 
passed“ after an = application under. 
O. XXXI’ Thad been finally disposed of, 


- It was “observed as follows : — 


“There can be no doubt that an order- i 
under ; .§..149 can only be passed when, 


there i is a ‘document still before the Court; 

. and once ‘the Court has lost seisin of the 
case and there is.no document before it, 
it cannot grant time to pay the: court-fea 
under, that section, a 


11. 


ine 


‘In. the.: next- Full Bench case. of 


Devendra Kumar Bharti v. M. Raghuraj: 
Bharti (1954 -All ,LJ 752). (supra) also it 


was held that:vyhere a court has finally- 
disposed of an application. for leave to 


sue in forma pauperis so. that it has: 


ceased. to have seisin:of the: case, it.can=" 


Gomti Devi v. Hari Shanker (Agrawal J.) 


namely; - 


~ application. . 


ALR 


not, by -a subsequent order, grant time to 
the plaintiff to pay the court-fees. 

12. In the Full Bench case of Ram 
Nath (Civil Revn. No. 1005 of 1968, D/~ 
4-9-1970) (All) (supra) the question to be 
considered was as to whether a compo- 
site order passed by a court under 
O. XXXIIL, R. 7, C. P. C, refusing to 
grant permission to the plaintiff to sue in 
forma pauperis but-at the same time al- 
lowing him some time to pay the court 
fee on the plaint becomes final as soon 
as it is signed and dated, or whether it 
should be deemed that the Intention of 
the court was to keep the proceedings 
under O. XXXII, R. 7, pending and, 
therefore, they continue ‘as pending. The 
question arose as to. whether a second ap- 
plication under O. XXXIII, R. 1, C, P. C. 
was maintainable în view of O. XXXIII, 
R. 15, C. P. C. when the earlier applica- 
tion under O. XXXIII, R. 7, C. P. C. had 
been ‘fitially disposed of. ‘The Full Bench 
held that where a composite order under 
O. XXXIII, R. 7,.C. P..C. refusing to 
grant permission to the applicant to sue 
as a pauper and under S, 149, C, P. C. 
allowing him some: time`to pay the court- 
fee on the plaint is passed, it does not 
have the effect of keeping the proceed-~ 
ings under O. XXXII. R..7, C. P. C, 
pending and that such proceedings come 
to an end as soon as the composite order 
is signed and dated, The Full Bench furs 
ther held: 


“However, the -jurisdiction exercised 
under S. 149, C. P, C. at a time when if 
could be exercised will have its effect but 
not:so as -to render the closed proceed-: 
ings under O.-33. R.:7, C. P, C. as. pends 
ing proceedings under tbat „provision of 
law.” ` 

13. From the “above Full Bench deci= 
sion itis clear ‘that the- principls which 
was’ settled by this .Court- was that once 
the proceedings under O. XXXII, R. 7, 
C. P.. C. had -closed the court had ceased 
to have seisin over the -matter ang theres 
after the- -said proceedings ‘‘carinot : be 
deemed’ to be’: pénding.: This Court, 
therefore, took the view that the court 
had: jurisdiction to, grant “time for pay~ 
ment of court-fee under. S, 149, Civil P. Ca 
only at the time of ‘dismissing the pauper 
‘None of the above cases 
had considered the question involvéd in 
the present. appeal .as to whether the 
court had the further jurisdiction to ex~ 
tend the time or not. after. the expiry off 
the time granted under S. 149, C. P.-C, 
In Ram Nath’s: case (Civil Revn. No. 1008 
of 1968, D/~ 4-9-1970)..(All) (supra) the 
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Full Bench of this Court. had further ob- 
served as follows: 

“Further proceedings in ‘pursuance of 
the order of the court requiring the plain- 
tiff to pay the court-fees are not pro-< 
ceedings under R. 7 of O. 33, C. P. C., 
but are the natural consequence of the 
order of the court passed under S. 149, 
C. P. C. at a stage when the court was 
still seized of the case, had the document 
(proposed plaint) before. it, and . could 
validly exercise jurisdiction under S. 149, 
C. P, C” 


14. If once the power under S. 149, 
C. P. C. is exercised by a court I do mot 
see any. reason why under the same sec= 
tion the court cannot grant a further ex~ 
tension of time as and when found neces~ 
sary. If at the time of dismissing the 
pauper application the court has power 
under S. 149, C. P. C. it has the same 
power even after the dismissal of: the 
pauper application. The. - jurisdiction 
which the-court.will exercise while grant- 
ing further extension of ‘time would be 
a jurisdiction conferred. upon it under 
S. 149, C..P. C. and.the fact as to whe- 
ther the proceedings under O. XXXIII, 
R. 7 came to an end does not in any 
manner affect the further jurisdiction of 
the court which it can exercise under 
S, 149, C. P.. C. 


15.: I am unable to see as to why ope» 
ration of S. 149, C. P, C; should be limit- 
ed to the time when the pauper applica- 
tion is dismissed. If, as observed by the 
Privy Council in the case of Stuart. Skin~ 
ner (1879 ILR 2,-All 241) (supra) the zp- 
plication for permission to sue in forma 
‘ pauperis consists of two. parts, namely, 
one relating to the prayer for being 
allowed to sue as a pauper and the otker 
part relating jo the essential ingrediemts 
constituting the plaint-the fact that the 


pauper application is dismissed does rot. 


disentitle the’ court to, have seisin of the 
matter in regard to. the- other part of the 
plaint; In my view, therefore, the court 
has jurisdiction to extend the’ time in- 
itially granted while’ dismissing the 
pauper application. - > ert Vag 
16. This ‘principle has now been: ac- 
cepted by’ the Parliament also by adding 
O. XXXIII, R. 15-A by the Civil 'P. C. 
Amendment Act, 1976, wherein it“ kas 
been ‘clearly’ laid down that the: court 
has the power ‘to grant’ time to the appli- 
cant to pay the requisite court-fee from 
time to time and upon :such payment the 
suit shall be deemed to have been m-~ 
stituted on the date on.which the appli- 
cation for permission to sue as an indigent 
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person was presented. In view of the 
above I find that the view taken by the 
lower appellate court is wholly errone- 
ous in law. The court had the jurisdic- 
tion to grant further 15 days’ time for 
payment of the court~fee. In this view 
of the matter the suit would not be barred 


_ by time, 


17. The lower sagpallate court has de- 
cided the appeal only on the ground that 
the suit was barred by time. In the cir- 
cumstances I allow the appeal with costs, 
set aside the judgment of the lst Addi- 
tional District Judge, Allahabad, dated 
13th September. 1967 and remand the 
case to the lower appellate court to re- 


‘admit the appeal to its original number 


and proceed. to determine the same on 
merits in aocorgance with law. 
; Appeal allowed, 
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FULL BENCH 
SATISH CHANDRA, C. J., K. C. 
. AGRAWAL AND R. M. SAHAI, JJ. 
M/s. Saraya Sugar, Mills (P.) Ltd, 
Gorakhpur, Applicant v.’ The Commis- 
sioner of Income-tax, Respondent. 


Income-tax Reference No. 309 of 1974, 
D/- 11-5-1978. 

(A) Income-tax Act (43 of 1961), S. 37 (1) 
— Interest paid under S. 3 (3) of U. P. 
Sugarcane Purchase Tax Act on arrears 
of cane purchase tax -— Not deductible 
expense. (U. P. Sugarcane Purchase Tax 
Act (9 of 1961), S. 3 (3). 1975 Tax LR 
1036 (All), Overruled. . = 


Not only penalty but interest also paid 
under sub-sec. (3) of S, 3 of U. P. Sugar- 
cane Purchase Tax Act on arrears of 
cane purchase tax is not deductible ex- 
pense. 1975 Tax „LR 1036 .(All), Over~ 
ruled: (Case law “disctissed), . _ (Para 40) 

Interest as well as. penalty is a civil 
sanction, | against attempted evasion of 
tax. The ‘object of both is to render eva~ 
sion or infraction’ of the law unprofitable, 
and to secure to the State. compensation 
for damages - caused by attempted eva- 
sion.: Prosecution resulting in fine and/or 
imprisonment: is a criminal sanction. 

i (Para 18) 

"The: ‘allowable. business -expense or loss 
fs one which is incurred. in carrying -on 
the trade with a view to earn ` profits, 
bona fide and‘in good faith. Carrying on 
business in an unlawful manner, involv~ 
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' ing breach or infraction of the law is not 
carrying it on in good faith or bona fide, 
Any expenditure due to. infraction of law 
by the assessee is not a deductible item. 
(Para 38) 

Anno: AIR Manual (8rd Edn.), I. T, 
Act, S. 37, N. 6. 

(B) Income-tax Act (43 of 1961), S. 37 (1) 
— Payment of damages for delay in pay- 
ing contribution to the provident fund — 
Not a deductible. expense. Case law dis- 
cussed. (Employees’ Provident Funds and 
Miscellaneous Provisions Act (1952), Sec- 
tion 14-B). (Para 46) 

Anno: AIR Manual (8rd Edn.), I. T. 
Act, S. 37, N. 6. 


Cases Referred: Chronological Paras 
1977 Tax LR 472 : 109 ITR 212 (Gui) 35 
(1976) 103 ITR 298 (Gui) ~- 36 
1975 Tax LR 1036: 1975 UPTC 408 1,2, 
. 3, 14, 36, 37 
(1975) 100 ITR 67 (Bom) 36 
(1975) 100 ITR 143 (Pat) 33 
1972 Tax LR. 1145 : 85 ITR 320 (Delhi) 
22 
(1971) 79 ITR 493 (Ori) 31 
AIR 1970 All 620: 75 ITR 741 a 15 
(1969) 71 ITR 87 (AN) - 23 
(1968) 67 ITR- 667 (Bom) 30 
(1967) 64 ITR 669 (Ker). ; -17 
(1965) 56 ITR 561 (All) 28 
(1963) 48 ITR 182 (SC) 39 
AIR 1961 SC 663: 41 ITR 350 ~~ 20 
ATR 1961 SC 1100 : 42 ITR 57 f 38 
AIR 1961 SC 1265 : 42 ITR 123 13 
(1957) 32 ITR 133 (Mad) i 26 
AIR 1956 Bom 756 : 31 ITR 153 41 
(1955) 28 ITR 78 (All á 24 
1952 All LJ 167 : 21 ITR, 330 : AIR 1953 
All 8i e 24 
AIR 1943 Mad 670 : 11 ITR 454 ~ 25 


(1943) 317 US:-492 : 
v. United States 
(1938) -303 US 391 : 82 Law Ed 917, Hal. 
vering v. Mitchell os, 17 


© R. D. Misra, for Applicant; , Ashok 
Gupta, for Respondent. 

SATISH CHANDRA, C: J: :— One. of 
the questions, which arose in this refer- 
ence was: -whether interest paid on arrears 
of sugarcane purchase tax was an allow- 
able deduction. At the hearing of this 
reference learned ‘counsel for the asses- 
see placed reliance on M/s. Kamlapat 
Moti Lal y. Commr. of Income-tax, 1975 
UPTC 408 : (1975 Tax LR 1036)-in sup- 
port of his submission that interest so 
paid was a deductible ‘expenditure. 
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2. The Bench hearing this reference 
felt that M/s. Kamlapat. Moti Lal’s case 
(1975 Tax LR 1036) (All) requires re- 
consideration. It hence referred the case 
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to a Full Bench. That is how the matter 
has come up before us, 


3. In Kamlapat’s case (1975 Tax LR 
1036) this Court laid down two main pro- 
positions.— 

(1) The U. P. Sugarcane Purchase Tax 
Act did not cali interest as penalty. It 

made provision for: interest as well as 
penalty separately, and it also. made in- 
dependent provisions for their recovery. 
Interest was not penalty. In carrying on 
a business an assessee may not be able 
to discharge his financial commitments in 
time, and as a result may become liable 
to pay. damages or interest. Such a 
situation is a normal incident of business, 
and any loss incurred by an assessee 
under such circumstances is - deductible 
under S. 37 (1). 

(2) Payment cf purchase tax was a 
Statutory exaction and so was interest 
payable thereon. If the principal (i. e. 


- purchase tax) is a permissible deduction, 


the interest payable thereon would also 
be equally permissible, because principal 
and interest togather constitute the as- 
sessee’s liability, and so interest like the 
principal, represented a loss incidental to 
the carrying on the business and de- 
ductible while computing the assessable 
profits under S. 28 (1). 


4. The first question which ‘Tequires 
consideration is as to the true nature and 
character of interest and penalty charge-. 
able under the U. P. Sugarcane’  (Pur- 
chase Tax) Act, 1961. 


5. - Section 3 of the U. P. Sugarcane 
(Purchase Tax) Act, 1961,- imposes on 
every sugar factory a tax on the pur- 
chase of sugarcane-at the prescribed rates, 
Under sub-sec. (2) of S. 3 the tax is pay- 
able on such dates and at-such place and 
in such: instalments. as may be prescribed, 
Sub-section (3) provides— < 


i (3) Any tax payable under this Act,; 
if.not paid by the date prescribed.. for. 
payment thereof. shall. carry interést at. 
the rate of six ser cent from such. date 
till the date of payment”, . 


6. U. P. Act No. 1.: of. 1971, which 
came into force on 11-8-1970 raised the 
rate of interest to twelve per cent. Sub-. 
sec. (4) provides for levy of penalty, if 
the tax or the interest payable -under the 
Act remains unpaid for a period exceed- 
ing fifteen days beyond. the -prescribed 
date; at prescribed. rates, : 

7.° Section 8 provides for imprisonment 
up to one year or “with fine which may 
extend to five thousand rupees or with 
both on conviction of a person for, inter 
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' alia, contravening any provision of tne 
Act or the rules. 
8. Under S. 9 a court of Magistrate of 


first class alone is competent to try m’ 


To 


~ 
Ga 


offence punishable under that Act. 
these proceedings the Criminal P. 
1898 has been made applicable —_ vile 
S. 9 (8). 

_ 9. Under R. 8 (1) of the rules framed 
under this Act interest is payable on the 
first day of the month next following the 
month in respect of which ‘such interest 
is due. Rule 8 (2) provides that where 
any tax or interest payable under the 
Act remains unpaid for period exceeding 
fifteen days beyond the date mentioned 
in R. 4 or sub-r. (1), as the case may be, 
for the payment thereof, the owner of 
the factory shall, in addition to the 
amount due as tax and interest thereon, 
pay a penalty, which, for the first two 


months, shall be calculated at the rate of. 


one per cent, for the next. two months at 
the rate of four per cent, and for the 
further two months at the rate of six per 
cent on the total sums payable. The-e- 
after penalty at a higher rate, not ex- 
ceeding ten per cent, as may be fixed by 
the assessing officer, shall be payable by 
the owner of the factory in addition to- 
the arrears of tax and interest. The Act 
and the rules make identical provisions 
for recovery of interest as well as 
penalty. Both are recoverable as arrears 
of land revenue. 


10. It will be seen that accrual of inie- 
rest as well es penalty is automatic, de- 
pending on the extent of the delay. If 
the delay is of more than six months, the 
assessing officer has to pass an order levy- 
ing further penalty. 


11. Section 3 (2) provides for payment 
of the purchase tax on prescribed dates. 
Interest as well as penalty is charged for 
breach thereof, by delaying payment. 
The charge for delay for the first fifteen 
days is called. interest, while for the 
subsequent periods. it is described as 
penalty. Interest as well as penalty ior 
delay up to six months is chargea>le 
automatically, 


12. It is true ‘that the Legislature cells 
the payment for delay up to 15 days as 
interest, while for the subsequent- per-od 
as penalty. It.is also true that different 
sub-sections provide for ‘recovery of 
interest and penalty, though in the same 
manner, namely, as arrears of land reve- 
nue. But would that make the true na- 
ture and chsracter of a two _impcsts 
different? ~ à i 


_while interest is not. 
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13. The Supreme Court in Commr. of 
Income-tax v. Bhikaji- Dadabhai & Co. 
(42 ITR 123 at p. 128): (AIR 1961 sc 
1265 at p. 1267) held— i ; 

-This Court’ regarded penalty as an 

additional tax imposed upon a person in 
view “of his. dishonest or contumacious 
conduct. It is true that under the 
Hyderabad Income-tax Act, distinct pro- 
visions are made for recovery of tax due 
and penalty, but that in our judgment 
does not alter the true character of 
penalty imposed under the two Acts.” 
The description or label put on an inpost 
is not decisive of its true character. The 
correct test appears ta be to find its ob- 
ject and impact. 

14. In Kamlapat Moti Lal (1975 Tax 
LR 1036) (All), the Bench proceeded on 
the view that penalty is penal in nature. 
‘Penalty may not 
be a deductible expense, but the same is 
not true of interest. 

15. The question then arises 
penalty imposed under such’ 
stances has any penal element. This as- 
pect came up for consideration before a 
Full Bench’ of this Court in Ragunandan 
Prasad Mohan Lal v. Income-tax Appel- 


eheh: 
circum~ | 


late Tribunal, 75 m 741 : (AIR 1970 
All 620). . 
16. Gulati, J. (T. P. Mukheriee, J. 


concurring) held that Art. 20 affords pro- 
tection against conviction: and punish- 
ment for an offence by a court of law. 
Penalties are imposed by the income-tax 
authorities and cannot be regarded as 
punishment awarded on conviction for an 
offence. 

17. I elaborated the matter a little 
ae and observed (at p. 635 of AIR 

j= 


“It is well-known that the legislature 
can impose both a criminal as well as a 
civil sanction for the same act or omis- 
sion. In Helvering v. Mitchell (1938) 303 
US 391 it was held that civil sanctions 
are provided primarily. as a safeguard for 
the protection of the revenue and to 
reimburse ‘the Government for the heavy 
expense of investigation and the loss re- 
sulting from tax-payer’s fraud. Simi- 
larly, Jackson, J. said in Spies v. United 
States ((1943) 317 US 492) that the civil 
sanction consists of additions to the tax 
upon -determination of facts made by an 
administrative -agency ‘and with no bur- 
den on the Government to prove its case 
beyond a reasonable doubt whereas cri- 
minal sanction consists.of penal offences 
enforced ` by the criminal process in the 
familiar manner, Invocation of one does 
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not exclude resort to the other. Relying 
upon these decisions, the Kerala High 
Court in P. Ummali Umma’s case ((1967) 
64 ITR 669) held that the object of the 
penalty proceedings was to render eva- 
sion unprofitable and to secure to the 
State compensation for damages ‘caused 
by attempted evasion. 

Chapter XXI of the 1961 Act deals 
with penalty. A separate Chap. No, XXII 
provides for . offences and prosecutions, 
Penalty is imposed by the revenue au- 
thorities, Prosecution for. the offences has 
to be launched, in view-of S. 292, in the 
regular criminal court, which alone can 
convict and sentence, The authorities 
impose penalty if they are satisfied that 
a default has been committed. The reve- 
nue does not have to prove its case be- 
yond all reasonable doubt. In prosecu~ 
tion Chapter XXII the revenue will-have 
to prove its case beyond all. reasonable 
doubt, because that is a fundamental 
principle prevailing in the criminal courts. 
All these features indicate that prosecu- 
tions under Chap, XXII are criminal pro- 
ceedings, but penalty proceedings con= 
stitute a civil sanction. They are. reve- 
nue in nature, to which Art. 20 of the 
Constitution does not apply.” z 


18. Penalty is a civil sanction. So is 
interest. The object of both is to render 
evasion or infraction of the law unprofit- 
able, and to secure to the State compensa- 
tion for damages caused by attempted 
evasion. Prosecution resulting in fine 
and/or imprisonment is a criminal sanc- 
tion. 

19. The Sugarcane (Purchase Tax) Act 
makes provision for interest, penalty as 
well as prosecution. In the premises, it 
is evident that koth interest and penalty 
are civil sanctions of the same nature 
and character, provided to deter delay in 
payment of tax in violation or infraction 
of the law, and to compensate the Gov- 
ernment for. damages so caused, 

20. In Hajj Aziz and Abdul Shakoor 
Bros. v. Commr. of Income-tax, 41 ITR 
350 (AIR 196% SC 663) the Supreme 
Court held that fine paid for contraven- 
tion of the Sea Customs Act was paid by 
way of penalty for breach of law and 
such an expense could not be said to -be 
an amount wholly and exclusively laid 
out for the purpose of the business of the 
assessee within meaning of S. 10 (2) (xv) 
of the Income-tax Act, 1922. The Su- 
Court observed (at p. 668 of AIR 

SC)— a 

“Infraction of the law is not a normal 
incident of business and, therefore, ‘only 
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such disbursements can be deducted as 
are really incidental to the business it- 
self. They cannot bə deducted if they 
fall on the assessee in some character 
other than a trader. Therefore, where a 
penalty is incurred for the contravention 
of any specific statutory. provision, it 
cannot be said to be a commercial loss 
falling on the assessee as a trader... ... 

21, The position wculd, in my opinion,) 
be no different in the case of interest 
which is also a civil sanction payable for 
breach of the law. As a trader it was 
the duty of the assessee to pay the statu- 
tory demands on time. If he does not 
do so, the payment of interest as well as 
penalty is in a character other than that 
of a trader, 

22. In Commr. cf Income-tax v., 
Mahalaxmi Sugar Milis Ltd., 85 ITR 320: 
(1972 Tax LR 1145) (Delhi) the Delhi 
High Court held thet interest paid on 
arrears of sugarcane cess was not a per- 
missible deduction, as there was no dis- ` 
tinction between interest and penalty. 

23. In Mahabir Sugar Mills (P.) Ltd. 
v. Commr. of Income-tax, ((1969) 71 ITR 
87) (All) a Bench of this Court held that 
penalty under the U. P. Sugarcane Cess 
Act was imposed for failure to pay cess 
within the time prescribed by sub-sec. (2) 
of S. 3 of the Cess Act. It was payable 
for breach of law. 


24. In J. K. Cotton Spinning and 
Weaving Co. Ltd. v. Commr. of Income- 
tax ((1955) 28 ITR 78) (All) and in Gabdu- 
lal Tulsiram, In re 21 ITR 330 : (1952 
All LJ 167) this Court held that the 
amounts paid for compounding criminal 
proceedings were not allowable deduc- 
tions under S. 10 (2) (xv). Tt will be seen 
that in these cases penalty was not 
levied. The assessee incurred the expen- 
diture for compotinding the offence. : The 
ratio of this decision is that an expendi- 
ture caused because of violation or in- 
fraction of the law is not allowable. 

25. Expenditure incurred for paying 
damages for breach of contract has been 
disallowed on the finding that the asses- 
see -had acted with palpable dishonesty 
and the award of damages was not inci- 
dental to: the trade carried on by it. See 
Mask & Co. v. Commr. of Income-tax, 11 
ITR 454 : (AIR 1943 Mad 670). 

26. Senthikumara Nadar & Sons v, 
Commr. of Income-tax ({1957) 32 ITR 
138) (Mad) is a case where, though the 
amount. paid was described as liquidated 
damages, it was held that the payment 
was really akin to a penalty for commit- 
ting an act opposed to public policy; an 
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act which was found not to have been 
done in the course of the normal trading 
activities of the assessee, 

27. Let us now turn to a different set 
of authorities, where payment of penalty 
or liquidated damages or even compound~ 
ing fee have been held an allowable ex- 
pense, 

28. In Central Trading Agency v. 
Commr.. of Income-tax ((1965) 56 ITR 
561) (All) the assessee entered into a 


contract with the Government for supply. 


of 100 tons of dehydrated Onions by De- 
cember 31, 1943. The contract contain- 
ed a clause stipulating that, in the event 
of the assessee failing to deliver :supplies 
in accordance with the terms of the con- 
tract, it would be liable to a penalty of 
two annas per pound on the quantity 
which it failed to deliver by the cue 
date. As the assessee defaulted, 
Government cancelled the contract end 
imposed a penalty at:the rate of one 
anna per pound on the undelivered 
quantity. On the application of the as- 
sessee the Government extended he 
date of delivery of the supplies to Aug ist 
31, 1944, upon condition that the ass2s-< 
see paid liquidated damages at two per 
cent. The assessee accepted the terms 
and paid damages totalling Rs. 17,240/-. 
A Bench of this Court held that the 
amount was paid by the assessee for the 
purpose of keeping the contract alve 
and was, inter alia, a payment made Zor 
the purpose of enabling the assessee to 
completely execute the contract. It vras 
“not a payment made as damages or 
breach of contract. Had the Government 
maintained its original order cancelling 
the contract and imposing penalty, it may 
have been possible to contend that fhe 
payment was made on account of 
breach ‘of contract. But, in reality, the 
payment was in fulfilment of the condi- 
tion agreed to between the parties, en- 
abling the assessee to fulfil the contract 
and earn profits therefrom. The pay- 
ment was made by the ‘assessee as a 
trader for the purpose of enabling him to 
carry on and earn profits in the trade. 
The Bench observed that there could be 
little doubt that the payment was made 
by the assessee on the ground of com- 
mercial expediency, 


29. The distinguishing feature of this 
case is that it was held that the expense 
was incurred as a trader in -order to 
carry on the business and -earn profi-s, 
and not for breach of contract. . 

30. The decision of the Bombay High 
Court in- Commr, of  Income-tax. v, 


the - 
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Parmalal Narottamdas & Co., ((1968) 67 
ITR 667) is another case in this category. 
There in the course of its business the 
assessee purchased bills of lading and 
other shipping documents from certain 
parties in respect of some consignment 
of goods’ imported by them from a 
foreign country. - When the goods arrived 
in India and were sought to be 
cleared through customs by- the as- 
sessee on the basis of the docu- 
ments purchased by it, it was found 
that the imports were unauthorised 
and the.goods were liable to be con- 
fiscated and a penalty was liable to be 
imposed under the Sea Customs Act. The 
assessee paid an amount of Rs. 31,302/- 
as and by way of penalty for saving the 
goods from being confiscated. The Tri- 
funal found that the assessee had pur- 
chased the documents of title in good 
faith and for consideration and it had to 
pay the penalties in order not to lose 
the goods which had become its pro- 
perty, and so the penalty amount became 
part of the costs of the goods imported 
by it. 

The High Court held that on the find- 
ings the actual cost of the goods was 
not only what the assessee had paid to 
the importers but, in addition thereto 
what it had to pay by way of penalty 
in order to save the goods from being 
confiscated and lost to it. The penalty 
paid could, therefore, be regarded as part 
of the costs of the goods to it. It could 
also be regarded as an amount expend- 
ed by it wholly and. exclusively for pur- 
poses of business because unless the said 
amount was expended the goods could 
not have been saved from confiscation. 


-It was observed that this was not a 
case where a penalty had to be incurred 
because of the fault of the assessee him- 
self, or, for instance, for the reason of 
his having carried on the business in an 
unlawful -manner or in contravention 
of certain rules and regulations. 

31. In Govind Choudhury & Sons v. 
Commr. of Income-tax (1971) 79 ITR 
493 (Ori) the facts: were that the as- 
sessee carried on business, inter alia, 


in paddy. It entered into a contract 
with the Government for supplying 
paddy of particular ‘specification. In 


the course of the execution of the con- 
tract the assessee supplied paddy which 
was Slightly inferior in quality. The 
authorities levied penalty which was 
deducted from the ‘amount payable to 
the assessee. The Orissa High Court 
held that this loss arising out of the im- 
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position of penalty. was integrally con- 
nected with the carrying on of the busi- 
ness of paddy supply. The action of the 
assessee was not one contrary to law, 
but was in violation of the terms of 
agreement under which the business was 
carried on. It was held that the amount 
of penalty was deductible as a business 
loss under S. 10(1) of the Income-tax 
Act, 1922. 


32. In substance the basis of this deci- 
sion appears to be that the assessee did 
not consciously violate any law. He 
acted in good faith and incurred loss 
while carrying on his business in order 
to earn profits. The expenditure was 
incurred in his character as a trader. 


33. This question has been discussed, 
by the Patna High Court in Lakshmi 
Narayan Gouri: Shankar v. Commr. of 
Income-tax (1978) 100 ITR 143. In 
that case the assessee obtained a provi- 
sional licence to import artificial silk 
yarn. The provisional licence was, how- 
ever, not confirmed. One Sri, Kalyanam, 
claiming himself to. have influence in the 
Ministry of Finance, got the licence of 
the assessee duly confirmed. On 
basis the assessee imported the goods. 
Subsequently the -Customs authorities 
found that the licence was invalid, being 
a forged one. Sri Kalyanam was pro- 
secuted and senteneed to imprisonment. 
The assessee was, however, let off only 
with penalty. The Customs authorities 
confiscated the goods, the assessee being 
given an option under S. 183 of the Sea 
Customs Act to pay the ‘penalty. The 
assessee paid a sum of Rs. 11,02,500/~ 
as penalty for the release of the con- 
fiscated goods and also a personal penal- 
ty of Rs. 84,200/-. The assessee claimed 
these two amounts as deduction. The 
Tribunal held on an appraisal of all the 
materials on the record that the cumula- 
tive effect of all. the circumstances led 
to the irresistible conclusion that the im~ 
ports made by the assessee were not so 
mace in gooc faith The Patna High 
Court held that these amounts were not 
allowable deductions. In the course of 
the Judgment, S. K. Jha, J. N. L. 
Untwalia, C. J., concurring) illustrated 
the distinction— 


“Suppose a dealer - in , mustard oil 
agrees to supply pure mustard oil to an 
institution Y at the rate of, say Rs.-10/~ 
per kilogram. He purchased mustard oil 
in the market thinking -it -to be pure 
mustard oil at Rs.. 9/- per kilogram, The 
mustard oil supplied to Y is found to be 
adulterated.: For breach of warranty of. 


its . 
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the quality, the dealer gets Rs. 8/- per 
kilogram. Then the Joss of Re. Y/- per 
kilogram is a business loss, But if for 
selling adulterated mustard oil he is pro= 
secuted and a- penalty is imposed in res- 
pect of the very same transaction or his 
goods are seized and later on released on 
compounding then the loss resulting 
therefrom is not a business loss but 
arises as a result of the infraction of law 
by the dealer, In the same transaction 
is involved breach of warranty as well 
as breach of law; but different results 
follow from the different types of loss.” 


34. Shortly put, the allowable business 
expense or loss is one which is incurred 
in carrying on the trade with a view to 
earn profits, bona fide and in good faith. 
Carrying on business in an unlawful 
manner, involving breach or infraction of 
the law is not carrying it on in good 
faith or bona fide. Any expenditure due 
to infraction of lew by ‘the assessee is 
not a deductible item. i 


35. Learned counsel for the assessee 
placed reliance on Addl. Commr. of In- 
come-tax v. Arvind Millis Ltd. 109 ITR 
212 : (1977 Tax LR 478) (Gui). In that 
case the assessee paid a sum of money 
to cover the short fall in the export of 
agreed quantity of cloth. It was held 
by the Gujarat High Court that the 
payment was to cover the short fall 
which was contemplated by the parties, 
It was not in the nature of penalty for 
infraction of law or violation of public 
policy. It was a loss connected with and 
arising out of the trade and was de- 
Oe The cése is clearly distinguish- 
able, 


36. In Commr. of Income-tax v. Shri 
Vijayakuverba Saheb of Morvi ((1975) 100 
ITR 67) (Bom) and: Additional Commr. of 
Income-tax v. Rustam Jehangir Vakil 
Mills Ltd. ((1976) 103 ITR 298) (Gui) the 
finding was that the assessee was not 
guilty of any infraction or breach of law, 
The first proposition in Kamalapat’s case 
1975 Tax LR 1036 (Ail) is in my view, 
incorrect. 


37. The other proposition formulated 
in Kamalapat Moti Lal’s case (1975 Tax 
LR 1036) (All) that if the principal 
amount, namely, the purchase tax, is 
allowable deduction, interest payable on 
it will also be allowable, because princi» 
pal and interest together constitute the 
business liability of the assessee, seems 
to proceed on the view that purchase tax 
as well as interest are similar in origin 
and impact. Purchase tax ís payable on 
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the quantity of sugarcane puchased ky 
the assessee for carrying on its business 
of manufactura of sugar. It is, in a 
sense, part of the price. 
not a compulsory exaction in that sense, 
It is not imposable on purchase of sugar- 
cane, It is levied because of the con- 
tumacious conduct ‘in not paying the pur- 
chase tax by the prescribed time. It -s 
payable for breach of law. If a business- 
man pays the tax in due time, no liaki- 
lity for interest accrues, Interest is zo. 
doubt an addition to the tax, but as inte~ 
rest. -` 
38. In Bhor industvies Ltd. v. Commr, 
of Income-tax (42.ITR 57) : (AIR 1971 
SC 1100) the Supreme Court .consider=d- 
whether S. 23-A of the Indian Income- 
tax Act, 1922, which required the asse- 
sable 
amount of income-tax and super tax, in- 
cluded interest also. The Court held that 
there was nothing to show that interest 
was to be treated as tax. It retained —s 
character of interest, though it was r=- 
coverable along with the tax. 


39. In P. S. Subramanyam’ v. Simplex 


Mills Ltd. ((1963) 48 ITR 182) the S--: 


preme Court held that penal interest 
chargeable under the Income-tax Act was 
not a tax payable by the assessee.: - 


40. It is, therefore, not quite correet 


But interest :s 


income to be reduced by ` tze- 


to say that Zor the- purposés of dz- 


ductibility, purchase -tax- as well as intz- 
rest together constitute . the 
liability -of the. assessee. Purchase- tax 


busines: 


payable by the assessee is no doubt ïs- 


business liability, but payment of intz- 
„Test is a liability which accrues ` on. iz- 
fraction of the law, and is. hence not ir- 
curred in its character, as a trader. It is: 
not a loss incidental-to. business, so as z3. 
be deductible while computing the a=- 
sessable profits of. the: -business under . 
S. 28 of the Act. In my opinion the law. 
laid down in Kamlapat’s : case is næ, 
sound, 

4h. On fact the position . ‘is. ‘that the 
assessee in the present case, paid =: 
amount of Rs. 37,783/- as interest co 
arrears: of cane purchase tax in the az- 
sessment year 1964-65 and an amount 
Rs.. 1,47,524/- in the year 1966-67.. 
claimed it as a business expenditure. Te. 
Income-tax Officer disallowed, the claim ` 
He relied upon Aruna Mills Ltd. y. „Cor. 
missioner of. Income-tax (31. ITR 153) : 


(AIR 1956 Bom .756)* where -interest pay-- 


able for failure.to pay advance'tax wes: 


held not to be a deductible expense. 
42. The appellate Assistant Commis-_ 
sioner as well as the Tribumal’' affirmed” 


me 


“s 14-B of the Employées’ 


a 
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this view point, They held that violation 
or infringement of a statutory obligation 
cannot be said to be ‘a direct incident of 
business being carried on. 

43. At thé instance of the assessee the 
Tribunal has referred the following ques- 
tions of law for our opinion :— 

“(1) Where on the facts and in the cir- 
cumstances of the case, the Tribunal was 
justified in holding that the interest on 


“arrears of cane purchase tax amounting 


to Rs: 37,783/- and Rs. 1,47,524/- for the 
years 1964-65 and 1966- 67 respectively 
are not allowable as businsss expenditure 
holding that the payments are penal in 
nature and accordingly. not laid out 
wholly and exclusively for purposes of 
the business ? 

“(ay Whether on the. facts and in the 
circumstances of the case, the loss on 
sale of securities amounting to Rupees 
16,181/- and Rs. 3,071/- for the assess- 
ment ‘years 1965-66° and 1966-67 were 
capital loss and hence not allowable as a 
revenue deduction. 

(3) Whether in the facts and circum- 
stances of the case, the Tribunal was 
justified -in- holding: that the sum of 
Rs. 3,224/- paid to- the -Provident Fund 


- Commissioner. as -interest during 1965-66 


is not an admissible deduction under Sec- 
tion 37 (1).” 

Only the first and the ‘third. questions 
have been referred to this Full Bench. 


44. In my opinion the: first question 
is to be “answered in the affirmative, in- 
favour of the Deportment s ahd against the 
assessee, : 


45. In respect of ` ‘the third question, 
Provident 


Funds Act provides—'- ` 


“Where an employer makes default 3 in 
the’ payment of any contribution to the 
Fund or in the transfér of accumulations 
required to “be transferred by him under 
sub-sec, (2) óf 5: 15 or in the payment 
of: any charges payable under any other 
provision ‘of this Act or of any scheme 
or under any of the conditions specified 
under Š. 17, the” appropriate Government 


‘May’ recover from the employer such 


damages, not exceeding twentyfive per 
cent of the amount of arrears, as it may. 
think fit to: impose. “i 

The Act-goes -on-to ‘make provision for 
imposition of penalty for continued delay 
as well as’ for prosecution ` resulting ‘in. 
fine and/or imprisonment; ‘Section 14-B | 
calls the imposition. “damages”, It stands 
on: the Same footing as‘interest: under the : 
Sugarcane - (Purchase .. Tax) . Act -qua™ 
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penalty. Under S, 14-B the appropriate 
Government is entitled to recover 
damages. The Provident Fund Commis- 
sioner demanded payment of damages on 
behalf of the Government, The damages 
as well as penalty are civil sanctions, as 
opposed to prosecution resulting in fine 
or imprisonment, which is a criminal 
sanction. Damages as well as penalty are 
intrinsically of the same nature and 
character, 

46. In view of the legal position dis- 
cussed above, payments made as damages 
for delay in paying the contribution ta 
the provident fund stands on the same 
footing as interest payable for non-pay~ 
ment of purchase tax. 

The third question is answered in the 
affirmative, in favour of the Department 
and against the assessee, 

47-48. Let the papers be laid before 
the Division Bench with these answers to 
the two questions referred to the Full 
Bench. 

K. CŒ AGRAWAL AND RB. M. 
SAHAI, JJ.:— We agree. 

.BY THE COURT . 

49. At the instance of the assessee the 
Tribunal referred the following three 
questions of Bo: for the opinion of- this 
Court :— 


(1) Whether on the facts and in the 
circumstances of the case the Tribunal 
was justified in holding that the interest 
on arrears of- cane purchase tax amount- 
ing to Rs. 37,783/- and Rs. 1,47,524/~ for. 
the years. 1964-65 and: 1966-67 -respec- 
tively are not allowable as business ex- 
penditure holding that the payments are 
penal in nature and accordingly not. laid 
out wholly and exclusively. for purposes 
.of the business ? ? 


(2) Whether, on the facts and 1 in the 


circumstances of the case, the loss on sale: 


of securitiés ‘amounting to Rs. 16,181/~ 
and Rs. 3,017/- for the assessment years 
1965-66 and 1966-67 were capital loss and 
hence not alloweble as a revenue deduc- 
tion ? 

(3) Whether in ‘the facts and circum- 
stances of the.case the Tribunal was 


justified in. holding .that the. sum of 


Rs. 3,224/- paid to the. Provident -Fund 
Commissioner as interest, during 1965-66 
is not an admissible deduction ander ‘Bees 
tion 37 (1)? 

50. Only the first and. ‘the third: ques- 
tions were referred to this Full Bench, 

51. Our answer to both the questions 
is in the affirmative, in favour of the De« 
partment ‘and against the -assessee, 


[Pr. 1] Subodh Chandra v. Satish Chandra (Deoki Nandan J.) 


ALR. 


52. Let the papers be laid before the 
Division Bench with these answers to the 
two questions referred to the Full Bench, 

References answered in 
the affirmative, 
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Subodh Chandra Das, Appellant v. Satish 
Chandra Das and another, Respondents. 

Second Appeal No. 2587/A of 1966, D/- 
25-4-1978.° 

T. P. Act (4 of 1882), Ss. 95, 82 — 
Right of redeeming co-mortgagor to expenses 
— Amount of poundage incurred in saving - 
property by having sale set aside under O. 21, 
R. 89 C. P. C — Can be recovered as con- 
tribution from co-judgment-debtors, ‘though 
such sum would not come under Section 82. 
AIR 1948 Mad 429 (FB) and AIR 1914 All 


330, Referred. i (Para 3} 
Cases Referred: - Chronological Paras 
AIR 1948 Mad 429 (FB) 8 
AIR 1914 All 380 ; . 8 


K. S. Shukla, for Appellant; Palok Basu 
and S. K Verma, for- Respondents. 

JUDGMENT:— ‘This is a plaintiffs secon 
appeal in a suit for contribution for the 
amount paid by the plaintiff in execution of a 
decree on the foot. of a mortgage that. had- 
been passed against him and the defendants, 
in order to have the sale of the mortgaged 
property set aside under O. XXI, R. 89, 
C; P. C. The plaintif had claimed in all the 
sum of Rs. 3200/-, Rs. 1600/- each against . 
the two defendants, although according to tha 
figures worked out in the plaint the amount 
of claim worked out at Rs. 4801.50P. The 
trial court decreed the suit for recovery of 
Rs. 1173/- with proportionate, costs | against 
defendant No. 2 and for recovery of. Rupees 
985.09P. against defendant No.’ 1,' the costs 
being made easy in so far as the decree 
against defendant No. 1 was concerned. The 
defendant No. 2 was required to pay the 
amount within six months from the date of 
the decree, failing which the plaintiff was 
held entitled to realise ‘the same by ‘sale o8 
1/8rd share in House No. 7, Minto Park 
Kydganj. Allahabad, The defendant No. 2 
was also made liable. to pay interest at 6 per 
cent per annum. from the date of decree til 


"(Against Judgment and decree of Rajeshwar 
Singh, Ist Addl. Civil J.. Allahabad, D/- 21-5- 
1966.) 
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the date of actual payment. There were 20 
such directions m.respect of the amount Ce- 
creed against the defendant No. 1. 

2. The plaintiff appealed to the District 


Court. The appeal was heard by the Court. 


of the First Additional District Judge, Allaka- 
bad. The appeal against the first defendent 
was dismissed with costs while that against 
the second deferdant was allowed in part and 
the decree of the trial court against him was 
modified to the extent that the plaintiff was 
allowed interest from the date of the suit. 


8. Mr. Markendy Katju appearing for the 
. appellant has urged before me that the dis- 
missal of the claim for recovery of the amocnt 
and poundage against the defendants was tn- 
justified. He has invited my attention to the 
decision of the Madras High Court in Damo- 
daraswami Naicken v. Govindarajulu (AIR 
1943 Mad 429) (FB). That is a Full Bench 
decision and there is.reference to a Division 
Bench of this Court, Bhagwan Singh v. Mohd. 
Mazhar Ali Khan (AIR 1914 All 830) in the 
referring order of that case and it is in the 
referring order that it has been suggested 
that the fee chargeable for poundage from 
the mortgagor judgment-debtor forms no part 
of the amount payable to the mortgagee de- 
cree-holder but is a payment which the judg- 
ment-debtor whose property has been sold 
has'to make in order to regain his property 
because he was late with his money and that 
it cannot, therefore, be regarded as an 2x- 
pense properly incurred in redeeming the 
mortgage within S. 95. In. Bhagwan Singh's 
ease a Division Bench of this Court held that 
although poundage was not a sum which could 
come under S. 82 of the T. P. Act, yet it 
could only be awarded against the defendants 
upon equitable ground of salvage. The. D-vi- 
sion Bench of this Court does not say that 
the amount of. poundage. incurred by a per- 
son, in saving. the property by having the sale 
set aside under O. 21, R. 89, C: P. C- could 
not be recovered as a contribution from his 
co-judgment-debtor. The defendants 
have themselves saved -the property by pay-ng 
the decree-holder before the property was 
auctioned and before the plaintiff salvagec it 


by having the sale set aside but-after the sale’ 


it was possible only on his paying the amount 
of poundage in. addition to the decretal 
amount. The amount was paid by -the plin- 
_ {tiff to protect the property and the paymant 
was made in the interest of the defendants. I 
do not, therefore, see how the. plaintiff's cleim 


for contribution of the amount of poundage 


paid by him could. chave-been resisted by -he 
de lesdanie 

4. . The next point: raised by the learned 

f counsel for the appellant was with. regard -to 


Sheikh Minzar Hussain v. Mohd. Asghar 


could 


. All, 418 


the amounts of expenses incurred by the plain- 
tiff out of court in the execution proceedings 
It has been stated by the lower -appellate 
Court that although the plaintiff claimed 
Rs. 400/- but in his statement on oath lie 
stated that he had. spent Rs. 250/- on that 
account. It is not known how much of these | 
expenses were personal expenses of the plain- 
tiff although incurred in the course of con- 
ducting the litigation. At any rate it is gene- 
rally only the taxable costs which are paid 
and recovered although it is well known that 
the. parties spend quite a lot more than the 
taxable costs in litigation, This claim was 
under the circumstances not seriously pressed 
by Mr. Katju and the judgment of the court 
below in respect of this item is affirmed. 

5. The next claim of the plaintiff relates 
to the amount of interest and costs against 
the first defendant. The lower. appellate 
court has observed that the first defendant 
was not at fault for in reply to the plaintiff's 
notice he said that he was willing to pay the 
amount but it was the plaintiff who did not 
indicate the time and place where the amount 
could be tendered- to him. I do not see any 
error in this part of the judgment of the lower 
appellate court, and hold that interest and 
eosts were rightly. disallowed against the de- 
fendant No. 1. 


6. No other point was pressed ators me. 
7. In the result the appeal is allowed in 
part. The decree of the courts below is modi- 
fied by awarding to the plaintiff a further 
sum of Rs. 831.25P. from both the defen- 
dants with interest at six per-cent per annum 
from the date of the suit viz. November 2, 
1968 with proportionate costs throughout. The 
defendant-respondents_ shall bear their own 

costs of the S appeal 
Appeal. partly allowed. 
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Sheikh Minzar Hussain and others, Appel- 
lants v. Mohd. Asghar and another, Respon- 
dents. 

Second Appeal No. 1579 of 1968, D/- 24-4- 
1978. 

Civil P. C. (5 of 1908). S. 7 and O. 2l, 
R. 94 — Sale of immovable property in ex- 
ecution of decree of small cause Court — 
Validity —- Sale Certificate — Value of — 


“(Against ‘decree: of Prem Lal Sharma, 2nd 
Addl: Civil J. Moradabad, D/- 22-2-1968.) 


EV/EV/C100/78/KSB. 
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Transfer of small cause decree to regular side 
— Presumption — Burden of proof — (Evi- 
dence Act (1872), S.. 114 Ilus (e} — Hocus: 
rity of Official: acts).. 

‘A sale in execution of a decree passed by 
a Small Cause Court cannot be held to be 
- invali when the sale Certificate which is 
a solemn document purports to have been 
issued: by the Court of the Munsif. The mere 
fact that below the signatures, the Presiding 
Officer has ‘been described as Munsif and 


Judge: Small Cause Court, does not detract: 


from the validity or correctness of the sale 
certificate. The validity of the sale could not 
have been determined by reference to ‘the 
dakhalnama which. was‘ obviously a ‘subse- 
quent document. (Para 6y 

The sale certificate issued by the Court 
was conclusive of the fact stated therein that 
the sale had been effected by the Court of 
the Munsif, Sambhal, -and unless that fact 
was disproved by cogent evidence it was not 


open to’ the defendants to contend that’ it was” 


made by the Court of the Judge, Small Causes: 
and it cannot be said that the Court of Mun 
sif, Sambhal had no jurisdiction to sell the 
property. In the face of the sale-cettificate it 
was not necessary for the Plaintitis to estab- 
lish that the decree had in fact been transter- 
red for execution by the Court of the Judge, 
Small Causes to the: Couzt of the Munsif as 
official acts must be: presumed to have been 
performed: regularly.. (Para T) 

Aùno: AIR Comm. C: P. C. (9th 1976 


Edn.), S. 7, Notes I, 5; O: 21, R. 94. N. l; 


AIR Manual Evi Act, (2nd- 1971- Edah 


S: 114, ‘Notes 22, 23. 


l K.C. ‘Saksena, for Appellants; “Vinod Swa-. 
roop, for Respondents. 


JUDGMENT:— This is a plaintiff's second 
appeal arising from a suit for cancellation of 
a sale-deed executed: by- the second defendant 
in favour of the first defendant in respect 
of certain. land’ described: at the foot of the 
plaint to the’ extent of 1/5th share and for 
partition of the eee ‘share’ in the land 
in suit. 


2 The. plaintiffs’ case \ was. that Karim Bux, 


father of the second defendant was the owner 


of the house in dispute. Karim, Bux diedleav- — 


ing behind him his son, defendant No. 2.and 
three . daughters, -Smt Mehtabi, , Smt. 
Sughra and Smt. Sayyedan. The ` share 
of Smt., Mehtabi in the house was 
one fifth. ‘Smt. Mehtabi owed a debt to 


Sheikh Mohammed Yusuf, .the father of ‘the ` 
plaintiffs, in, respect oft which Sheikh. Mohd. ` 


Yusuf filed::a suit in the Small Cause Court. 
Sambhal, being Suit No. 46 of.1940: The suit 
was decreed against the assets of Smt: Meh- 
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tabi and in’execution of the said decree Sheikh 
Mohd. Yusuf ptirchased Smt. Mehtabi’s 1/5th 
share in the house in suit on Dec. 1. 1948 and 
obtained possession over it. Sheikh Mohd. 
Yusuf then became co-sharer in the house 
in suit to the extent of 1/5th share. He died 
leaving the plaintiffs as his heirs. It was fur- 
ther alleged that during his- lifetime Sheikh 
Mohd. Yusuf hed gifted his entire pro- 
perty in favour of the first. : plaintiff 
and. accordingly the whole of the 1/5th share 
in the house in suit came to belong to the 
first plaintiff. The second defendant removed 
and misappropriated materials of the house 
on March 6, 1968, and sold the entire land © 
pertaining to the house to the first defendant 
and during the plaintiffs’ absence the defen- 
dant No. 2 converted. the uaa into an ahata 
hence the suit. 


8. In defence it was pleaded by the first 
defendant that Karim Bux and ‘his brother 
Rahim Bux were the owners -of the land; that 
there were two Kotharis and Khaprail which 
previously stood thereon; that Rahim Bux 
transferred his one half share in the land and 
the’ said Kotharis and Khaprail.to the second 
defendant by means of a sale-deed dated 
September 10, 1945; Karim Bux died leaving 
a widow, a son and: three daughters; that later 
on the widow also died and was survived by 
the son and the daughters.‘ The two daughters 
gifted their shares to the son,- namely, the 
second defendant. who in this way held 1460 
sehans out of 16C0 sehans in the-‘property. 
The remaining 140 sehans having gone “to 
the share of Smt. Mehtabi, his sister.. It was 
claimed: that the second defendarit -had a 
right to sell the land in suit’ to the contesting 
defendants who raised constructions ‘on the 
land at a cost of Rs. 200/- in the knowledge 
of the plaintiffs; that the suit was barred by 
estoppel and acquiescence; that the plaintiffs 
had never -beén‘in’possession arid ‘the ..suit 
was: barred by limitation. The last but not 
the least plea was that immovable ‘property 
could not be sold in: execution of the decree 
by a Small Cause. Court; hence the sale of 
the property in suit--by- ‘that Court ‘was in- 
valid..-It- was .alleged:;that ‘thus the plaintiffs 
had no share in-the land in suit. ~ 

‘4, The trial court framed three issues: 

(i) Whether the plaintiff has 1/5th ‘share 
in the property in suit? If; so whether the 
sale deed is valid to the extent of the’ plain- 
tiffs’ sharéP 

(ii) Whether: the suit is barred by’ ‘estoppel 
and acquiescence? + i 

(iii) To what relief, if- any; is the plant 
entitled? : 

‘5. ‘Thé trial court found on issue: No. 1 
that the plaintiff No.-I‘had’no share in ‘the 
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land in suit; and on issue No. 2 it found that 
the suit was barred by estoppel and acquies- 
cence. In the result, the trial court fouad 
that the plainitfls were not entitled to any 
relief and dismissed the suit. 

6. On appeal the main point urged befcre 
the lower appellate court was that the -sele 
of the property was made not by the. Small 
Cause Court, Sambhal but by the Court of 
the Munsif, Sambhal. The courts were pre- 
sided over by the same officer and the lower 


appellate: court found that there. was no orcer | 


transferring the execution proceedings in 
which the proparty was sold by the Small 
Cause .Court to the Munsif’s Court, aad 
that the sale must be held to have been made 
by the Small Cause Court which had a0 
jurisdiction to execute a decree in respect of 
an immoveable property. The lower appellete 
court also confirmed the learned Muns-f’s 
finding that the suit was barred by estoppel 
and acquiescence. The learned Additional 
Civil Judge has found on the basis of. the 
sale-certificate (Ex. 1) and the dakhalnama 
(Ex. 2) that the clerical staff which prepared 
these two documents had no clear concep- 
tion of the two distinct jurisdictions exercised 
by Munsif Sambhal, as such in his capacity as 
Judge, Small Cause Court, and absolutely no 
reliance can be placed on these documeats 
for inferring that the sale was ordered by the 
Munsif, Sambhal and not by him as a Judze, 
Small Cause Court. I regret my inability to 
agree with the above finding of the learred 
Additional Civil Judge. The sale-certificate 
(Ext. 1) is dated 11th Nov., 1944 and is a 
solemn document which clearly. purports on 
its face to have been issued by the Court of 
the Munsif, Sambhal at Sambhal, District 
Moradabad in Suit No. 46 of 1940 and Ex 
ecution case No, 146 of 1948. The mere fact 
that below the signatures, the Presiding Offi- 
cer has been described as Munsif and Judze, 
Small Cause Court, does not detract from the 
validity or correctness of the sale certificcte. 
In fact it correctly described the Presid-ng 
Officer’s designation as a Presiding Offizer 
who was not only the Munsif, Sambhal, but 
also enjoyed the powers of a Judge, Small 
Cause Court. The reliance placed by the learn- 
ed Additional Civil Judge on the dakhalnama 
is neither here nor there. The validity of zhe 
sale could not have been determined by re- 
ference to the dakhalnama (Ex. 2) which was 
obviously a subsequent document. 


7. As to the point raised by the learmed 
Additional Civil Judge that the burden of 
proving the fact that the decree passed by 
the Court of the Judge, Small Causes had 
been transferred to the Court of Munsif, 
Sambhal and the sale was ordered by 


v. Vidya Sagar 


the 
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Munsif, Sambhal was on the Piaintiff-appel- 
lants, is again not correct. The sale certificate 


-issued by the Court was conclusive of the fact 


stated therein that the sale had ‘been effected 
by the Court -of the Munsif, Sambhal, and 
unless that fact was disproved by cogent evi- 
dence it was not open to.the détendants to 
contend that it was made by the Court of the 
Judge, Small Cause and it cannot be said 
that the Court of Munsif, Sambhal had no 
jurisdiction to sell the property. In the face of 
the sale-certificate it was not necessary tor 
the Plaintiffs to establish that the decree had 
in fact been transferred for execution by the 
Court of the Judge, Small Causes to the Court 
of the Munsif as official acts must be presum- 
ed to have been performed regularly. In this 
view of the matter the sale of the property 
in the plaintiffs’ favour was valid and the 
subsequent sale of the same property by the 
second defendant in favour of the first defen- 
dant would be invalid. 

8. The courts below have also held that 
the suit was barred by estoppel and acquies- 
cence, It is clear that they have not appreciat- 
ed the true legal concept of acquiescence and 
estoppel, and the point need not be discussed 
further. 


9. In the resale the appeal succeeds.and 
is allowed. The plaintiffs? suit is decreed for 
cancellation of the 1/5th share in the sale- 
deed dated March 6, 1963 executed by the 
second defendant in favour of defendant No. 1 
in respect of the property in suit. The sale- 
deed to that extent is declared to be invalid 
and a preliminary decree for partition declar- 
ing the plaintiffs’ share as 1/5th in the pro- 
perty in suit shall be prepared. The trial court 
will take steps and prepare a final decree of 
partition in accordance with law. The plain- 
tiffs will -be entitled to recover their costs 
from the defendants throughout. 

Appeal allowed. 
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Narendra Babu and another, Applicants v. 
Vidya Sagar Awasthi and others. Respondents. 


Civil Revn. No. 188 of 1976, D/- 8-8- 
1978. ° 

‘Civil P. C. (5 of 1908), Ss. 115, 151 — 
Revisional Court holding revision as barred 


° Against judgment ` D/- 25-11-1973 and 
Final order D/- 25-2-1976 Passed by B. L. 
Loomba, 2nd Addl. Dist. J. Lucknow. ` 
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by limitation — Becomes: functus officio — 
Further observations about irregularities com- 
mitted by Lower Court — Not permissible 
being without jurisdiction. (Para 10) 


Anno: AIR Comm. CPC (9th Edn), 
S. 115, N. 17; S. 151, N. 8 


ORDER:— This is a revision by the defen- 
dants against a part of the order of learned 
Second Addl. District Judge, Lucknow, in re- 
vision No. 154 of 1974 by which he gave 
certain directions to the Lower Court while 
_ holding that revision was barred by time. 


2, The relevant facts in brief are that the 
plaintif opposite~party No. 1 had filed a suit 
No. 18 of 1964 against the applicants for 
cancellation of a will alleged to have been 
made in favour of applicant No. 1 by Smt. 
Sundari Devi on 20-6-59. His allegation was 
that the will was not executed by Smt. Sun- 
dari and in case it was found to have been 
executed, it was under fraud. 


8. Sometime during the hearing of a revi- 
sion in connection with some other proceed- 
ing in that earlier suit, the plaintiff-opposite 
party No. 1 filed another suit No. 58 of 1967 
against those very: applicants for possession. 
He claimed that he was owner of the pro- 
perty being heir of Smt. Sundari Devi and 
that he had been dispossessed by the defen- 
dants-applicants. 


4 The applicants filed a written statement 
claiming to be heirs under the will dated 
20-6-59. They also alleged that as the ques- 
tion of validity of the will, which will be in 
issue in this subssquent suit, was already in 
issue in the earlier suit No. 18 of 1964 filed 
by the plaintiff respondent, that subsequent 
suit should be stayed under S. 10 C. P. C. 


5. The learned Munsif accepted the later 
contention of the defendants-applicants and 
stayed the hearing of the subsequent suit 
vide order dated 21-8-78. 


6. The plaintiff-respondent then filed a re- 
vision No. 154 of 1974 on 1-1-74 in the court 
of the District Judge, Lucknow. That revision 
was transferred to the Second Addi. District 
Judge for disposal. 


7. The learned Addl. District Judge held 
that the revision was time-barred and so was 
liable to be rejected. However while parting 
with the revision, he proceeded to make cer- 
tain observation. He observed that an earlier 
application moved by the plaintiff respondent 
for striking off the issue of ownership had 
not been decided by the Munsif and that he 
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should have decided it before disposing of the ` 
application -about -stay of the ‘subsequent suit 
under S. 10 C. P. C. end that, if necessary, 
the issue about title could have been struck 
off. He also observed that if necessary, the 
Munsif could have directed the  plaintiff-res- 
pondent to seek amendrnents so as to delete 
the basis of ownership in the subsequent suit. 
He further observed that if the plea of owner- 
ship was struck off, the suit would remain 
under S. 9 of the Specific Relief Act and then 
it may not be necessary to stay the.suit under 
S. 10 C. P. C. Accordirgly he directed the 
trial court to dispose of that application 
(58-C) and then to redetermine the question 
of stay of the suit under S. 10 C. P. C. 


8. It is against this part of the order deal- 
ing with the above referred observations and 
directions that the defendants have come in 
revision before this court. They contend that 
once the court had held that revision was 
barred by time. it became functus ofticio and 
had no longer any right or power to issue any 
direction or give any advice to the Lower 
Court. 


9. The respondents have not appeared in 
spite of notice. So the case is being heard ex 
parte. 


16. The contention raised by the defen- 
dants-applicants has- force. Once the courti 
comes to a conclusion that the revision was 
beyond time and so was liable to be dismis- 
sed, it no longer had anv jurisdiction to deal 
with any matter how so irregular it might 
have been. An Additional District Judge can- 
not take cognisance of any irregularity suo 
motu. That is the jurisdiction of a District 
Judge. He hears only those cases which are 
transferred to his court by the District Judge. 
These observations were also not necessary 
for the finding that the revision was barred 
by time. 


11. Hence the revision succeeds. This part 
of the order of the learned Addl. District 
Judge beginning with the words, “There are 
however, certain matters on which I would 
like to make observation........ keeping in 
view the observations made in this order,” is 
quashed. 


12. In the circumstances of the case, the 
costs would be easy. 


Revision allowed, 
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Smt. Iqbal Kaur, Appellant v. Chief of 
Army Staff, Respondent. 

F. A. F. O. No, 261 of 1973, D/- 26-5- 
1978.* ; 

(A) Torts — Vicarious liability — Lia- 
bility of Govt. for acts of its servant. 

Where an accident occurred due to 
negligent driving by sepoy of Govern- 
ment truck and he was going with truck 
for imparting training in motor driving 
to new M., T Recruits. Held that it will 
not constitute an act in exercise of 
sovereign power and the Driver and 
Union of India were liable for damages. 
AIR 1962 Punj 315 (FB), AIR 1869 Bom 
13, AIR 1974 SC 890, Rel. on. 

(Paras 16. 17, 18) 

(B) M. V. Act (4 of 1939), S. 110-C — 
Claims ‘Tribunal — Procedure — Evi- 
dence of witness before Tribunal end 
previous contradictory statement. 


A witness before Claims Tribunal when 
confronted with copy of statement pur- 
porting to have been made by lim 
before Military Court of enquiry dened 
that he had made such a statement. He 
was not confronted with any certified 
copy of statement. The person who ze- 
corded the statement was not examin=d. 
The original record was not called for. 


Held that the Tribunal erred in čis- 
believing the | statement made before it 
on the basis of uncertified copy of his 
previous statement. (Paras 10, 14) 

Anno: AIR Comm, M. V, Act (ist 
Edn.) S. 110C, N. 2; AIR Manual (érd 
Edn.) Evi. Act, S. 3 N, 29, S. 145 N. 4. 

(C) Motor Vehicles Act (4 of 1929), 
S. 110-B — Award of compensation — 
Factors to be taken into consideration. 

Deceased was about 50 years of ege 
at- the time of accident. His widow geve 
evidence that his salary -as agent in 
R. T. O. was Rs. 450 or 500 but no docu- 
ment was’ produced, She stated that she 
was paying Rs, 13 for tuition fees for 
her daughter and Rs, 10 per month for 
rickshaw to take her to College. The 
Tribunal has held that he would be 
contributing Rs. 160/- on his family cut 
of a salary which it fixed at Rs, 250, 
that he would have been an earning 


*(Against Judgment and Order of Akhiar 
Hussain, Mctor Accident Claims Tzi- 
‘bunal Meerut, D/- 30-7-1973.) 
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member for another ten years and 
awarded compensation of Rs. 20,000/-. 

Held that though the ‘Tribunal erred 
in assessing probable income on lower 
side, ag it did not make any deduction 
towards lump sum payment, there was no 
necessity to interfere with its award of 
compensation, Interest at 6% per annum 
on the said sum from the date on which 
claim petition was filed till date of pay- 
ment was allowed under S. 110-CC of 
the Act. (Paras 18, 19, 20) 

Anno: AIR Comm, M, V. Act (1st Edn.) 
S. 110-B, N. 2, 


Cases Referred: Chronological Paras 
AIR 1974 SC 890: 1974 Lab iC 598 17 
AIR 1969 Bom 13 16 
AIR 1962 Punj 315 (FB) 16 


Gur Pratap Singh, for Appellant; J, N. 
Tewai, Standing Counsel, for Respon- 
dent. 3 


SINHA, J.:— This appeal is directed 
against an order dated 30th of July, 
1973, passed by Motor Accident Claims 
Tribunal, Meerut, 


2. The fact leading to this appeal can 
briefly be stated as under: 

On lith of Nov., 1970 at about 8 a.m. 
Sri Jaswant Singh Dhillan, aged 50 
years, a Transport Agent. died im an 
accident with military truck on the 
junction of Delhi-Baghpat Road at Mee- 
rut. Smt. Iqbal Kaur and Km. Gorinder- 
jit Kaur, the widow and minor daughter 
respectively of Jaswant Singh Dhillan 
deceased, filed’ a claim before the 


| Claims Tribunal for Rs, 50,000/- as com- 


pensation for the loss suffered by them. 
The allegation made by them in the 
claim petition briefly stated was that the 
accident took place as a result of the 
rash and negligent driving by Sepoy 
Ram Niwas, respondent No, 4, who was 
driving the vehicle at the time of the 
accident. Besides sepoy Ram Niwas the 
Chief of Army Staff, the Commandant 
A. S. C. Centre (North), and Sub-Area 
Commander, Meerut were impleaded as 
C. Ps, It appears at a later stage Union 
of India was also impleaded. 

3. The petition was opposed on behalf 
of the opposite - parties. In the written 
statement filed by them it was-not denied 
that the accident culminating in the death 
of Jaswant Singh. Dhillan took place with 
the military vehicle driven by sepoy Ram 
Niwas. It was, however, pleaded that the 
accident took place asa result of the 
negligence of the deceased himself and 
not on account of the negligence of Sepoy 
Ram Niwas, It was also pleaded that -the 
petition was not maintainable against the 
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Chief of Army staff, respondent No. 1, the 
Commandant A, S. C, Centre (North), 
respondent: No. 2 and the Sub-Area Com- 
mander, Meerut, respondent No. 3, be~ 
cause the vehicle did not belong to any- 
one of them, and further that the Union 
of India, respondent No. 5, wag also not 
liable to pay any compensation ` because 
the vehicle was detailed for training of 
M. T. recruits and.the driver of the 
vehicle was performing a statutory duty 
when the accident took place, In regard 
to the quantum of compensation claimed’ 
by the claimants, the respondents pleaded 
that it was excessive, - 

` 4, The Claims Tribunal 


framed the 
following issues in the case, 7 


1. Whether the accident took place due 


to rash and negligent driving of-.vehicle 
No. 43420 or whether the deceased him- 
self dashed against the rear. wheel of the 
vehicle and was negligent? 

2. Whether the petition is maintainable 
against O, Ps. 1 io 3, as alleged in para 26 
of the written statement, 

3. Whether the 
liable to pay any compensation because 
when the alleged accident took place, the 
vehicle was detailed for training’ of 
M. T. recruits and the driver of the vehi- 
cle was performing a statutory duty? 


4. To what compensation, if any, are 
the applicants entitled and from. which 
of the opposite parties 7 

. In answer to issue No. 1, the Claims 
Tribunal ‘held that the : „Military Truck 
was not being driven rashly and negligent- 
ly and the truck driver was not. res- 

` ponsible for the fatal accident. In answer 

to issue No.. 2 the Claims Tribunal held 
that respondents Nos. 1 to 3 wére not 
liable for the consequences: of the fatal 
accident’ as the truck did not belong to 
any one of them, but belonged to the Uni- 
on of India, In answer to issue No, 3 the 
Claims Tribunal held that, since respon= 
dent No, 4 was performing the statutory 
duty in driving the truck at the time of 
the accident, the Union of India was not 
liable to give any ‘compensation. In 
answer to issue No. 4 the Claims Tribu- 
nal held that, if the’ finding on ‘issues 
Nos. 1 and 3 were’ not in favour of the 
claimants, they would have been entitled 
to’ get a sum of Rs, 20,000/- as compensa- 
tion, 

5. In Goniednenee of the findings ‘on 
issues Nos, 1 to 3 the ‘Claims Tribunal 
dismissed the claim for tampensanon and 

‘hence this appeal. - 

6. The first dueton that falls for 

consideration is whether the claimants 
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succeeded in proving negligence on the 
part of respondent No. 4, who was driv- 
ing the vehicle at the time’ of the ac~ 
cident. 

7. The claimant examined Kartar 
Singh (P. W. 1) and Sher Singh (P, W. 2) 
in order to establish that fact. Kartar 
Singh deposed that on the date of the 
occurrence he was going to his company 
situate near Baghpat Bus. Station and that 
he then saw a military ‘truck No. UD 
43420 coming from in front at a. very 
high speed. Kartar Singh further deposed 
that all of a sudden the truck turned on the. 
Baghpat Road as a result of which one. 
person who was moving on a cycle was 
knocked down ‘by the front wheel 
thereof, According. to him, he witnessed 
the accident from a distance of about 30 
or 40 paces, Sher Singh deposed that at 
the time of the accident he was present 
at a tea stall and that he saw the military 
truck coming at a fast speed from the - 
city side. He further deposed that- the 
deceased was at that time going on a cycle 
along the left side of the road and that 
the truck struck against him when. it 
turned towards the Baghpat Road, 


8. As opposed to tha. above, respon- 
dent No. 4 only. examined himself in that 
‘connection. He. did not deny that he was 


driving the truck when the accident took 


place..He, however, said that the truck 
was not being driven at a fast speed and 
that he had sounded the horn twice, be- 
fore he turned the truck on the Baghpat 
Road. According to. him he came ‘to know 


‘about. the. accident when he had covered. 


a distance of about 25 paces . from the 
turning. , 
9. Now, it is worthy of notice that, 


while Kartar. Singh and Sher Singh are 
independent witnesses, Ram Niwas, res- 
pondent No. 4 (D. W. 1) was an interested 
witness for, obviously, he could ‘not make 


‘a statement -that he was driving the 


truck rashly and negligently. The evi~ 
dence of Kartar Singh and: Sher Singh 
should, therefore, be preferred over: the 
testimony of Ram”Niwas. The Claims Tri- 
bunal; however, refused to rely on the 


. evidence ‘of Kartar Singh and Sher Singh, 


because, during their 2xamination before 
the Military Court of Enquiry, they de- 
posed that on reaching the place’ of -oc+. ` 
currence, they enquired from the crowd 
assembled there and came to know that. 
Jaswant Singh eyclist had met an 
accident with, a Military “Vehicle, On the 
basis of the statements ` made’ by .Kartar 
Singh and Sher Singh before the Military 
‘Court of Enquiry, the Claims Tribunal 
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held. that in all probability Kartar Singh 
and Sher Singh reached the‘place after 
the accident was over: and did not see 
anything for themselves, There is more 
than one reason for which this criticism 
does not appear to be justified, 


10. The record of the Military Court 

- of Enquiry, on which reliance was placed 
by the Claims Tribunal to disbelieve the 

- evidence of Kartar Singh and Sher Singh, 
was filed by Ram Niwas, respondent 
No. 4, That record does contain copies of 
the statements purporting to have been 
made by Kartar ‘Singh and Sher Singh 
before the Military Court of Enquiry. 
They are,. however, not certified copies. 
Kartar Singh on being confronted with 
the statement purporting’ to have been 
made before the Military Court of En- 
quiry denied to have stated what was 
contained therein. Sher Singh, on being 
confronted with that statement first said 
that he did say before the Military Court 
of Enquiry that on enquiry from persons 
assembled at the spot, he came to know 
that Jaswant Singh, a cyclist, had met an 
accident. He, however, added that he him- 
self had seen the accident, In the context 
of the aforesaid statements ‘made by 
Kartar Singh and Sher Singh and parti- 
icularly in view of the denial made by 
Kartar Singh, it was necessary for the 
respondents to have produced the original 
record and further to have examined the 
person who had recorded the statements 
of Kartar Singh and- Sher Singh. We do 
not think the Claims Tribunal could dis- 
believe the statement of Kartar Singh end 
Sher Singh made before it on the basis 
of uncertified copies filed by Ram Niwas, 
respondent No, 4, 


11. Yet another thing worthy ‘of notice 
is that on the first page of the record of 
the Military Court of Enquiry filed by 
respondent no. 4 it-is -written: ` 


' “Additional Summary of “Evidence ve- 
corded by Capt. Dilbagh Singh.” 

In the context of the aforesaid endorsement 
existing on the top of the record of the 
‘Military Court of Enquiry, it cannot be 
‘said with certainty that-the statements 
‘contained in the record are the only 
statements made by’ Kartar Singh and 
Sher Singh. It is quite likely that Kartar 
Singh and Sher Singh had been examired 
earlier as well and thereafter they were 
examined again and the additional sum- 
mary of evidence filed by respondent 
No. 4 onlyconsists of statements made 
by Kartar Singh and Sher Singh for the 
second time. 
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12. Again, while Kartar Singh and Sher 


‘Singh during their examination before the 


Military Court of Enquiry did state that 
on reaching’ the place of occurrence they 
asked the crowd assembled there and 
came toknow that Jaswant Singh had met 
the accident with a truck. They did not 
say that they did not themselves see any 
person. being knocked down by the Mili- . 
tary truck, It is quite likely that Kartar 

Singh and Sher Singh first saw the man 
being knocked down by the Military 
truck and on reaching the place of oc- 
currence they enquired of the people as- 
sembled there about the identity of the 
person who was knocked down and the 


people assembled there told them about 


it, The record of their statement filed by 
respondent, No, 4 being merely a summary 
of evidence, cannot belie. the statements 
made by Kartar Singh and Sher Singh in 
Court that they had also seen the accident 
for themselves. 


13. The Claims Tribunal hag also ob- 
served in its judgment that, according to 
the statement made by Kartar Singh and 
Sher Singh, the road was clear so much 
so that they could see the track from a 
distance of 30 to 40. yards. The Claims 
Tribunal has further observed that in 
that contèxt it does riot appear probable 
that the driver of the truck was acting 
rashly and negligently and the accident 
was the result of his rash and negligent 
act. We are once again unable to agree, 
All that can be inferred from the state- 
ments made by Kartar Singh and Sher 
Singh is that there was no heavy traffic 
on the road. The fact .that there was 
traffic on.the road is borne out from the 
statement of Ram Niwas, respondent No. 4 
himself, who said that from Begum Pul 
up to. the place where the road for Bagh- 
pat meets there remains sufficient traffic, 
The fact that there was no heavy traffic 
on the road could prompt respondent 
No. 4 to drive the truck with greater 
speed: than was warranted which could 
result in the unfortunate accident that 
culminated in the death of Jaswant Singh 
The criticism made by the Claims Tribu- 
nal is therefore not well founded, 

14. In the result,. therefore, on the 
basis of the ‘statements on oath made by 
Kartar Singh and Sher- Singh we find 
that the Claimants succeeded in proving 
that respondent No. 4 was ' driving the 
truck rashly and negligently and it was 
as a result thereof that the accident took 
place. 

15. The second auestion that falls for 
consideration is whether’ respondent No. 5 
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could be held liable for the damages 
suffered. by the claimants. It was urged 
by the learned Standing Counsel before 
us, as was also done before the Claims 
Tribunal, that the act of respondent 
No, 4 in driving the vehicle at the timg 
of the accident fell within the sovereign 
powers of the State and, consequently, 
respondent No. 5 could not be held liable 
for any damage resulting out of the ac- 
cident. We have given our. careful thought 
to the contention raised, but we regret our 
inability to accept this argument. 


16. It is true that the State cannot be 
held liable for damages for any act dona 
in exercise of its sovereign powers. Every 
act of a government servant cannot, how~ 
ever, constitute an act done in the exer- 
cise of sovereign power. In the instant 
case, respondent No.4 was going with the 
truck for imparting training in motor 
driving to new recruits, We do not think 
that that can constitute an act in exercise 
of sovereign power, In the case of Union 
of India v. Smt. Jasso, (AIR 1962 Punj 
315 (FB)). an accident took place by a 
Military truck when it was transporting 
coal to General Headquarters at Simla. 
The act wag being done by the driver of 
the vehicle in discharge of his duties, 
One of the contentions raised before the 
Full Bench wag that the Union of India 
was not liable for any damages, the act 
having been committed during the per- 
formance of sovereign powers. The Full 
Bench after takmg into consideration . a 
number of decisions rejected the conten- 
tion with the following observation (at 
p. 318) :— . 


“Applying this test to the present casa 
it is difficult to see how it can possibly 
be held that such a routine task as the 
driving of a truck loaded with coal from 
some depot or store tothe General Head- 
quarters’ building at Simla presumably 
for the purpose of heating the rooms, is 
something done in exercise of a sovereign 
power, since such a thing could obviously 
be done by a private person.” 


This question also arose in the case of 
Union of India y. Sugrabai, (AIR 1969 
Bom 13). In that case also an accident 
took place with a Military Vehicle as a 
result of which one Abdul Majid died. 
His wife and children filed a pauper suit. 
The plea ofsovereign power ofthe State 
wag raised in that case also and rejected 
with the following observations (at p, 15): 

“The principles which determine the 
immunity of the State in respect of the 
torts committed by its servants during the 
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course of their duty can now be taken 
as well settled. The «extent of the im- 
munity of the State is the same as the 
extent .to which the East India Company: 
was immuned from liability for similar 
torts committed by its employee while 
performing a duty which amounted to the 
exercise of a sovereign power delegated _ 
to him. In other cases the vicarious liabi-~ 
lity of the East India Company was the 
same as the liability of an ordinary em- 
ployer. It follows that the Union of India 
would be liable for the tort of defendant 
No. 1 unless it is found that defendant 
No. 1, while driving the truck from the 
Military workshop to the School of Artil- 
lery, was doing a duty in discharge of 
a sovereign power delegated to him.” 
17. In the case of Shyam Sunder v, 
State of Rajasthan, (AIR 1974 SC 890). 
Navneetlal, an Executive Engineer. was 
going by a Government truck from Bhil- 
wara to Banswara in connection with 
famine relief work undertaken by the 
Government, The engine of the truck 
eaught fire. Naveneetlal jumped out of 
the truck. While doing so, Navneetlal 
struck. against a stone lying by the side 
of the road and died instantaneously. The 
widow of Navneetlal filed a suit against 


. the State of Rajasthan for damages, One 


of the. contentions raised in the case was 
that the accident .took place when the 
State was engaged in performing functions 
pertaining to its character as sovereign 
and, consequently, the State was not 
liable for any damage. This contention 
was turned down with the following ob- 
servation (at p. 894) :— 

“We are of the view that, as the law 
stands today, it is not possible to say that 
famine relief work is a sovereign function 


_of the state as it has been traditionally 


understood. It is a work which can be and 
is being undertaken by private indivi- 
duals, There is nothing peculiar about it 
so that it might be predicated that the 
State alone can legitimately undertake 
the work.” i ' 


-In view of what has been stated above, 
the contention raised by the learned 
Standing -Counsel that the Union of India, 
respondent No. 5; is not ‘liable for any 
damages cannot be accepted, ; 

18. As already stated earlier, the court 
below has held that respondents Nos. I 
to 3 are not liable for the damages as ‘the 
vehicle with which the accident took place 
did not belong to any one of them, That 
finding has not been assailed before us. In 


. view of our conclusion .recorded - earlier, 


that. the accident took place as.a result of 
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he negligence on the part of respondent 
No. 4 and further in.view of the fact that 
the truck belonged to respondent No, 5, 
it is respondents Nos, 4 and 5 who shall 
be liable for damages. 

19. The only question that remains for 
consideration is as to what amount of 
damages are the claimants entitled. Smt. 
Iqbal Kaur, claimant, (P. W. 3) stated 
that deceased Jaswant Singh was worx~ 
ing as an agent in R, T. O. and used to 
earn Rs. 450/- or Rs. 500/- per month 
from the Khatauli Motor Union. In cross~ 


examination she conceded that she was’ 


not aware if any accounts were maintain- 
ed in the office of the Union regarding 
the remuneration paid to her husband 
and that she had not summoned any 
papers. Since the statement made by Smt. 
Iqbal Kaur regarding the monthly income 
of her husband was not supported by any 
document, the Tribunal held that the de- 
ceased Jaswant Singh was probably rot 
earning more than Rs, 250/- per mensen. 
The Claims Tribunal has further held 
that the deceased must have been spend- 
ing about one-third of his earning on him- 
self, In other words, according to the 
Claims Tribunal, the deceased contributed 
about Rs, 1€0/- on his family. The 
deceased ‘was about 50 years of age at the 
time of accident. The Claims Tribunal 
has held that he would have been an 
earning member for another ten years. 
On that basis the Claims ‘Tribunal kas 
held that the Claimants can be entitled 
to a sum of Rs. 20,000/- only. In our 
opinion the probable’ monthly income 
assessed by the Claims Tribunal errs pon 
the lower side, 


According to the statement on oeth 
made by Smt. Iqbal. Kaur, besides herself 
the deceased left behind one daughter 
who wag aged about 16 or 17 years. She 
also deposed that her daughter was read- 
ing in Raghunath Girls College in Inter- 
mediate second year and that she used to 
go to the College in a rikshaw for which 
she paid Rs, 10/- per month. She also 
stated that she paid Rs. 13/- towards 
tuition fee of her daughter, In view of 
that statement made by Smt, Iqbal Kaur, 
it appears that the deceased must have 
been earning more than Rs. 250/- fer 
month, otherwise he could not have in- 
curred all that expenditure. Since, how- 
ever, the Claims Tribunal did not maxe 
any deduction towards the lump sum pay~ 
ment, we do not consider it necessary to 
interfere with the finding recorded by the 
Claims Tribunal regarding the probable 
income and we agree‘that the claimants 
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should be entitled to get Rs. 20,000/- as 
compensation to be shared. half and -hal 
between them, Hs 


20. According to S. 110-CC, where any 
court allows a claim for compensation, 
such court may direct that in addition to 
the amount of compensation, simple in- 
terest shall also be paid at such rate and 
from such date not earlier than the date 
of making the claims as it may specify 
in this behalf. We accordingly direct that 
the claimants shall also get simple in- 
compensation 
awarded to them from the date on which 
the claim petition was filed viz. 8rd May, 
1971, to the date of the payment thereof. 


21. The appeal is, accordingly, allowed, 
the judgment and decree passed by the 
Claims Tribunal are set aside and it is 
held that the claimants shall get 
Rs, 20,000/- as damages from respondents 
Nos, 4 and 5 together with simple interest 
at the rate of 6% P. A, from 3rd of May, 
1971 up to the date of the payment, and 
the costs of both the courts. This amount 
shall be shared half and half between the 
two claimants. 

£ Appeal allowed. 
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Beni Prasad and others, Appellants v. 
Smt, Ujji and others, Respondents. 


Second Appeal No. 2672 of 1968, D/- 
1€6-5-1978,* 2 
(A) Specific Relief Act (47 of 1963), 


S. 31 — Suit for cancellation of sale deed 
— Plaint allegations showing instrument 
to be void or voidable against plaintiffs 
and injurious to their rights—Maintain- 
ability, 

The plaintiffs brought a suit for can- 
cellation of a sale deed executed by a 
widowed daughter deft. 1 in favour of - 
deft. 2 on the allegations that they wera 


‘members of a Hindu joint family, that 


the property in suit was ancestral and it 
was got entered in the name of deft. 1 
after the death of her father for securing 
her maintenance, that in fact she was not 
the owner and was not in actual posses 
sion over any Part of the land, that the 





* (Against Judgment and Decree of D. D. 
Agarwal Ist Temporary Civil and Sessions 
J. Banda, D/- 30-7- 1968). 
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sale-deed executed was fictitious and was 
motivated by a desire to deprive the 
plaintiffs of their right to the property, 
The two lower Courts had dismissed- the 
suit ag not maintainable under S. 31 
Specific Relief Act, 

Held that on the plaint allegations, it 
cannot be denied that the plaintiffs were 
the persons against whom the ‘sale-deed 
was void or, voidable and they © had 
reasonable .apprehension that if the 
instrument was left 
cause serious injury to their rights. It is 
one thing to say that the suit was not 
maintainable and quite another thing to 
dismiss the suit onthe. ground that the 
plaintiffs’ allegations are not made out, 
. The matter has not yet been tried at all: 
The suit was, - therefore, --maintainable 
under S. 31 Specific Relief Act and: the 
conclusion of lower. Courts was not cor- 
rect. (Para 3) 

Pacis AIR Man. (3rd Edn.) P Rel, Act 

. 31 N. 1, 2 

E Civil P. C. 6 of 1903), S. 9 — Suit 
for cancellation of’ sale of agricultural 
land and house — Jurisdiction of Civil 
Court held not ousted by S. 331 U. P, 
Zamindari Abolition and Land Reforms 
Act, (U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), S. 331). 

Held that the jurisdiction of Civil Court 
Was not ousted as on the allegations made 
by the plaintiffs, they could not get any 
relief from the Revenue Courts, and, it 


could not be claimed that the suit” as . 


framed was _ triable by the revenue 


‘courts. (Para 5) 
Anno: AIR Comm. C. P. C. (9th Edn.) 
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A, N. Bhargava, .G, P. Bhargava, for 
Appellants; V. K. S. Chaudhary, for Res- 
pondents. 

JUDGMENT :— This is a plaintiffs’ 
second appeal arising from a suit for can- 
cellation of. an instrument of sale execut- 
ed by one Smt. Ujji in favour of the se~ 
cond defendant on the 18th April, 1963 in 
respect of a large. number of, plots of 
agricultural land and a house’ detailed at 
the foot of the plaint, The plaintiffs’ 
allegations were that they were members 
of a Hindu joint family, in which Smt. 
Ujji was a widowed daughter of Jokhu 
Lal; that the property in suit was-ances- 
tral and it was got entered in the name of 
Smt. Ujji after the death of Jokhu -Lal 
for securing her maintenance; that in 
fact she was not the owner and was not 
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outstanding it may. 


‘ reasonable 


.the. property in her own right, it- 
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in actual possession over any part of the 
land; that the sale-deed . executed was 


. fictitious and was motivated by a desire 


to deprive the plaintitis of their right to 
the property. The defendants contested the 
suit on the grounds, arnong others that the 
Civil Court had no jurisdiction to try the 
suit.and that the suit was not maintain- 
able. , 

2. Of the issues framed by the trial 
court, issues Nos, 2 and 3, namely, “Is the 
suit not maintainable? and, “Is the suit not 
triable by this Court?’' were tried as pre- 


“liminary issues. The learned Munsif found 
` that the suit is not maintainable and that 


the Civil Court had no jurisdiction to try 
it inasmuch -as the substance of the re- 
lief claimed, i e, a declaration of the 
rights of: the parties could be obtained by 
the plaintiffs from ‘the revenue courts, On 
appeal, the lower appellate court hag said 
nothing about the finding of. the 
trial court on the -point of -juris- 
diction of the. Civil.Court to try the suit 
but'has confirmed the decree of. the trial . 
court. dismissing. the suit on the ground 
that it was not maintainable under Sec- 
tion 31 of the Specific Relief Act. 


3. On the plaint allegations, which 
have already been reférred to above, it 
cannot be denied that the plaintiffs’ were 
the persons against whom the sale deed 
was void or yoidable and they had 
_apprehension that. 
instrument was left outstanding it may 
cause serious injury to their rights. I have 
said, void, or voidable becatise thé plaint 


"allegations were thet Smt. Ujji was not 


the ‘real owner of the property.’ It is one 
thing to say that the suit was not main- 
tainable -and quite another- thing to dis- 
miss the suit on the ground that thej ` 
plaintiffs’ allegations are :not made. out. 
The matter has not yet been tried at all. 
T entirely fail to see hew the learned Civil 
Judge who heard the. appeal came .to the 
conclusion that the suit was not maintain- 
ablé under S. 31 of the Specific Relief Act. 
4. The learned counsel for the- res- 
pondents invited my attention to the case 
of Debi Prasad 'v. Smt, Maika, (AIR 1972 
All 376). Now, in the present case if the 
exéCutant.:of the -sale-deed was holding 
could 
certainly bind the members of the Hindu 
joint family to which she belongs, On the 
otther hand, if the proverty was orily held 
in her name to secure’ for her a right of; 
maintenance, and she was in fact not the’ 
owner of the property as alleged-in the 
plaint, then in that case the sale-deed was 
certainly’ one which- purported. to wrong- 


if thej 


t 
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fully deprive the plaintiffs of their right 
to the property, and they. were certainly 


- entitled to have it cancelled in order to 


safeguard their rights. The principle laid 
down in that case does not, perem 
help the respondents, 


5. With regard to the point about the 
jurisdiction of the Civil Court to try the 
suit, it must firstly be observed that the 
trial court hag failed to notice in its find~ 
ings, the fact. that besides the plots of 
agricultural land, a house was also in- 
volved, and the lower appellate court has 
not dealt with this point at all, At any 
Jrate from a reading of the plaint allega- 
tions, and the fact that the suit was fil=d 
for cancellation of the sale-deed, it is 
apparent that the jurisdiction of the Civil 
Court was not ousted in this case by Sec~ 
tion 331 of the U. P.. Zamindari Abolition 
and Land Reforms Act. The plainti=fs 
could not get any declaration of their 
rights in the Revenue Courts on the 
grounds alleged in the plaint for it is 
admitted in the plaint that the land was 
recorded as the bhumidhari of the execu- 
tant Smt, Ujji. The revenue law does rot 
recognise the theory of Hindu joint family 
ownership, The relief claimed was for 
cancellation of the sale-deed on the 
ground that the land and-the house cid 
not in fact belong to. the executant. If the 
plaintiffs succeeded in proving their cease 
the relief which they would get is that 
after adjudging the sale-deed void or 
voidable, the Court will direct it to be 
delivered up and cancelled and also send 
a copy of its: decree to. the officer in 
whose office the instrument had been re- 
gistered and such an officer. would be 
required to note- the fact of its cancella~ 
tion on the copy of the instrument main- 
tained in his books, On the allegaticns 
made by the plaintiffs, they could not. get 
any relief from the Revenue Courts, and 
it is not claimed, indeed it could not be 
claimed, that the suit as framed is triable 
by the revenue courts. Moreover, it is un- 
disputed that no relief could have been 
granted to the plaintiffs by the Revenue 
Courts in respect of the house property. 


6. In the result, the appeal succeeds 
and is allowed. The judgment and decrees 
of the two courts below are set aside. 
The suit. shall now be restored to its 
original number and tried in accordance 
with law on issues other than isstes 
Nos, 2 and 3. The costs shall abide the 
result, im. S 
Appeal allowed. | 
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i . DEOKI NANDAN, J. 
Latif Ahmad and another, Appellants 
v. Smt. Amtul Rahman and another, Res- 
pondents. 


Second Appeal No. 1304 of 1968, D/- 
10-5-1978.* 


Limitation Act (9 of 1908), Arts. 109 
and 120 — Suit for damages for unlawful 
use and occupation filed on 26-5-1965 — 
Article 120 and not Art. 109 held ap- 
plicable — Limitation of 6 years not 
expiring before new Act came into force 
— Suit not barred by virtue of saving 
clause in S. 30 (a) of Limitation Act, 1963. 
(Limitation Act (1963), S. 30 (a); Arti- 
cles 51 and 113). 


The plaintiff filed a suit on 26-5-1965 
for damages for unlawful use and. oc- 
cupation for the period from 12-5-1959 to 
16-10-1964 against his tenant deft. 1 and 
his sub-lessee deft. 2 against whom -a 
final decree for ejectment, arrears of ‘rent 
and damages had been passed on 12-5- 
1959 and also against deft. 3 who had un- 
successfully obstructed the execution of 
that decree. The question raised in se- 
cond appeal was whether the claim was 
governed by Art. 109 or by. Art. 120 of 
the old Limitation Act, 1908. > i 

Held (i) that the proper Article ap- 
plicable.-to the instant suit was Art. 120 
and not Art. 109 of the old Act. The 
limitation prescribed was 6 years which 
had not expired when the new Act came 
into force and the suit having been filed 
before the expiry of the 6 years period 
of limitation prescribed by the old Act, 
it would ‘be within time in view of the 
savings clause contained in S. 30 (a) of 
the new Act, notwithstanding that the 
period of limitation prescribed therefor 
‘under Art. 113 of the new Act is shorter. 
1968 All LJ 687, Rel. on. (Para 4) 


-(ii) that the right to recover damages 
for use and occupation does not arise out 
of anything contained in the T. P. Act 
but it is a right under the General Law 
for the recovery by the owner of damages 
from a person who has used the pro- 
perty. There is no question of any pri- 
vity of contract in such a case. As de- 
fendants 2 and 3 were admittedly in pos- 


*(Against decree and judgment of R. A. 
Singh, 2nd Tempy. Civil and S. Ja 
Sharanpur, _D/- 2-3-1968). 
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session they were rightly held liable to 
pay damages. AIR 1956 All 272, Rel. on. 


(Para 5) 

Cases Referred: Chronological Paras 
1968 All LJ 687 4 
AIR 1956 All 272 f 5 
H. S. Nigam, for Appellants; Dhrwa 


Narain and N. A. Kazmi, for Respondents. 

JUDGMENT :— This is a defendants’ 
second appeal in a suit for recovery of 
Rs. 2,235/-. The plaintiff came to the 
court with the allegations that the first 
defendant Jeet Ram was the tenant on 
payment of a rent of Rs. 50/- per month 
of certain land in the nature of a Gher; 
that the said defendant No. 1 sub-let the 
Gher to the second defendant Latif 
Ahmad without the plaintiffs permission 
and a suit, being Suit No. 225 of 1959, 
was instituted by the plaintiff for their 
ejectment and arrears of rent, as well 
as damages for unlawful use and occupa- 
tion for the period ending on May 12, 
1959. The suit was decreed.. The first 
defendant in the present suit, namely, 
Jeet Ram, filed an appeal and prayed for 
the - facility o? paying. the decretal 
amount in instalments. The second de- 
fendant Latif Ahmad also filed an ap- 
peal. His case was that he was not a 
sub-tenant but a tenant of the plaintiff 
and was accordingly not liable to eject- 
ment. Jeet Ram’s appeal was allowed 
but that of Latif Ahmad was dismissed. 
When the decree was put into execution, 
one Faiz Mohammad Khan, who has been 
impleaded as third defendant in the pre- 
sent suit, obstructed the execution of the 
decree and proceedings were taken under 
O. 21, R. 97 of the Civil P. C. which was 
decided in favour of the plaintiff. There- 
upon Faiz Mohammed Khan filed a suit, 
being Suit No. 41 of 1962, for getting 
over the order under O. 21, R. 98 of the 
Civil P..C, The suit was dismissed. His 
appeal against that decree was also dis- 
missed. 

2. The present suit was filed on May 
26, 1965 for recovery of damages for un- 
lawful use and occupation for the period 
from 12th May, 1959 to 16th Oct. 1964. 
The question which was raised in the 
forefront by the defendants in the pre- 
sent suit was of limitation. According to 
the plaintiff, the suit was governed by 
Art. 120 of the Indian Limitation Act, 
1908 which prescribed a period of 6 years. 
` The learned Munsif held that the suit 
was governed by Art. 113 of the Indian 
Limitation Act, 1963 which prescribed a 
limitation of three years only and in this 
- view of the matter decreed the suit for 


Latif Ahmad v. Amtul Rahman (Deoki Nandan J.) 


A. I. R. 


recovery of Rs. 800/- only against the 
first defendant with proportionate costs, 
but dismissed the suit as against cefen- 
dants Nos. 2 and 3. For decreeing the 
suit only against the first defendant and 
dismissing it against. defendants Nos. 2 
and.3, the trial court held that there was 
a privity of contract only between the 
plaintiff and the first defendant and on 
termination of that privity of -contract, 
the first defendant ceased to have any 
right to retain possession over the land 
in suit and was under an obligation to 
deliver back the same to the plaintiff. 
He alone was thus liable to pay damages 
to the plaintiff, in the present suit. 


3. The plaintiff-respondent and the 
first defendant Jeet Ram, who is defen- 
dant-respondent No. 2 in the second ap- 
peal before this Court, appealed to the 
District Court. Jeet Ram’s appeal was 
dismissed but the appeal of the plaintiff- 
respondent was allowed and the trial 
courts decree was modified by decrzeing 
the suit for Rs, 1,635/- and against all 
the defendants with proportionate costs. 
It may be stated here that originally the 
amount for which the suit was decreed 
by the lower appellate court was Rupees 
1,935/-, but later on this figure was sub- 
stituted by the figure of Rs. 1635/- by 
an order dated April 23, 1968. 


4. Mr. H. S. Nigam, learned ‘counsel 
for the defendants appellants, that is, de- 
fendants Nos. 2 and 3, contended that the 
claim for the mesne profits for more than 
3 years next before the date of the suit 
was barred by time inasmuch as the 
proper Article applicable to a claim for 
mesne profits under the Indian Limita- 
tion Act 1908 (hereinafter referred to as 
the old Act) was Art. 109 and the cor- 
responding Article under the Limitation 
Act, 1963 (hereinafter referred to as the 
new Act) was Art. 51. Now, a reading 
of the two Arts. 109 of the old Act and 
51 of the new Act, shows that in order 
that either of them may apply the pro- 
fits of immovable property must have 
been “wrongfully received by the de- 
fendant”. In Radhey Shyam v. Nanak 
Ram (1968 All LJ 687), a Division Bench 
of this Court held that: 


“for the application of Art. 109 it is 
necessary that the defendant should have 
received profits in respect of property 
belonging to the plaintiff from somebody 
else and wrongfully. Therefore, a suit 
to recover compensation for use and oc- 
cupation from an ex tenant who remains 
in possession after the determination of 
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the tenancy with the consent of the land- 
lord is governed by the residuary Arti- 
cle 120,: Indian Limitation Act and not 
Art. 109.” - Oe 

There is no allegation in the plaint that 
the first defendant Jeet Ram who is res- 
pondent No. 2 had received any profits 
from either of the two defendant-app=l- 
lants nor is there any such allegation in 
the written statement of the defendarts. 
There is no evidence either to show that 
defendant No. 1 received any procits 
from either of the defendants Nos. 2 and 
3 during the period of his wrongiul 
occupation after determination of the 
tenancy. Indeed a plea to this effct 
would have been contrary to the defen- 
dants’ cases on other points. Under the 
circumstances I am ‘bound to hold that 
the proper Article applicable to the n- 
stant suit was Art. 120 of the old Act. 
The limitation prescribed was 6 years 
which had not expired when the n2w 
Act came into force and the suit having 
been filed before the expiry of the 6 
years period of limitation prescribed by 
the old Act, it would be within time in 
view of the savings clause contained in 
S. 30 (a) of the new Act, notwithstand- 
ing that the period of limitation pze- 
scribed therefor. under Art. 113 of the 
new Act is shorter. - 


5. It was then claimed by Mr. Nigam 
that no decree could have been passed 
against either of the defendants Nos. 2 
and 3, but he was unable to justify the 


reasoning adopted by the trial court, . 


namely, on the ground that there was 
no privity of contract between the plan- 
tiff and the defendants Nos. 2 and 3. 
In Zawar Hasan v. Rakhaldas Banerji 
(AIR 1956 All 272) it has been held by 
a learned single Judge of this Court 
that the right to recover damages Zor 
use and occupation does not arise out of 
anything contained in the Transfer of 
Property Act but it is a right under the. 
general law for the recovery by ‘the 
owner of damages from a person who 
has used the property. There is na 
question of any privity of contract in 
such a case. It is the own case of ce- 
fendants Nos. 2 and 3 that they were in 
possession of the property. They heve 
accordingly been rightly held to be 
liable to pay damages decreed. by the 
lower appellate court. 

6. In the result the appeal fails and 
is dismissed with costs. : 


Appeal dismissed. 
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S. D. AGARWAL, J. 

The Hindustan Aluminium Corporation 
Ltd., Appellant v. The Zila Parishad, 
Mirzapur, Respondent. 

Second Appeal No. 1780 of 1968, D/- 
25-5-1978.* } 

U. P. Kshettra Samitis and Zilla Pari- 
shad Adhiniyam (33 of 1961), S. -257 (1) 
and sub-cl. (3), Proviso — Suit for in- 
junction restraining Zilla Parishad from 
recovering property tax — Exemption 
from giving two months’ notice before 
institution of suit under Proviso — To 
whom available, 


The proviso to sub-cl. (3) clearly lays 
down that sub-cl. (1) of S. 257 will not 
apply where the only relief. claimed is 
an injunction of which “object would be 
defeated by the giving of the notice or 
the postponement of the commencement 
of the suit or proceeding.” Mere incon- 
venience to a party, however, does not 
come under the expression “defeat” used 
in the section. (Para 11) 


In the instant case an injunction was 
sought in pursuance of a notice issued 
to the plaintiff for the recovery of the 
amount of Rs. 4,000/- towards circum- 
stances and property tax. The notice 
was admittedly issued by the Zilla Pari- 


- shad and the Zilla Parishad purporting 


to act under the provisions of the Act 
demanded a sum of Rs. 4,000/- from the 
plaintiff and it was thereafter that the 
suit for injunction was filed; 


Held that even if the injunction was 
refused then too the plaintiff could have 
recovered the amount back from the 
Zilla Parishad and as.such the proviso 
would not apply. (Para 13) 


- Held further that the words used in 
5. 257, sub-cl. (1) were ‘act done or pur- 
porting to have been done’.. ‘Even if it 
could be held that it was not an act 
done but in any case it would clearly 
rome -under the expression ‘purporting 
to have been done’ and as such the pro- 
visions of S. 257, sub-cl. (1), would 
tlearly apply and. therefore the suit 
would be bad for want of notice. AIR 
1952 All 711 (FB) Followed; AIR 1949 


All 301, Distinguished. (Para 9) 
Cases Referred: Chronological Paras 
ATR 1965 SC 555 10 
AIR 1952 All 711 (FB) 12 





*(Against decree of K. C. Singh Addl, 
Civil J. Mirzapur, D/- 20-4-1968.) 
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AIR 1949 All 30F . 14 
AIR 1948 All 382 (FB) 14 


P. Srivastava, for Appellant; .V. B. 
Singh, Anshuman Singh, Fa Sinha, for 
Respondent. 


JUDGMENT :— This is a plaintiffs 
second appeal arising out of a suit for an 
injunction restraining the respondent 
from ‘realising the circumstance and 
property tax amounting toi Rs. 4,000/- for 
the assessment years 1964-65 and 1965-66. 
>- 2. On 13th May 1964 ‘the Zilla Pari- 
shad, Mirzapur, sent a notice to the ap- 
pellant demanding from the Hindustan 
Aluminium Corporation Ltd., Mirzapur, 
circumstance and property tax amounting 
to Rs. 2,000/-- for the assessment year 
‘1964-65. Another notice dated 13th Aug. 
1964 was issued by the. Zilla Parishad, 
Mirzapur for the year 1965-66. On 3rd 
March 1966 the Secretary of the Zilla 
Parishad demanded a consolidated 
amount of Rs: 4,000/-' for the assessment 
. years 1964-65 and 1965-66: Immediately’ 


thereafter the present suit was filed by -- 


the. Hindustan Aluminium Corporation 
Ltd. for an ` injunction. as mentioned: 
above. The suit was filed on the ground 
_ that the appellant does not ply any truck 
or bus on hire within -the jurisdiction 


of Zilla.Parishad and as‘ such it does — 


not carry on any business within the 
jurisdiction of the Zilla Parishad. 


3. In defence the Zilla. Parishad cón- 


tested the suit on the ground that the. 


plaintiff does carry. on ‘business of trans- 
port, bricks and: construction’ of works 
in the rural ‘area’ within -the jurisdiction 
of the Zilla’ Parishad: It. was’ further 
alleged that no objection - “having been 


raised’ against the assessmient order ‘the ` 


suit was not maintainable. in law. A 
specific plea was. taken. to the effect that 
. the suit was bad. for. want.of notice under 
S: 257 of the U.. P. Kshettra Samitis and 
Zilla Parishads Adhiniyam, 1961. 

4.. The trial court held that, the eivil 
court had jurisdiction to try the suit. 
It further -held that the plaintiff appel- 


lant is. not liable to be assessed for cir-- 


cumstanee and property tax and ‘that 
the suit was not bad for want of notice 
under S$- 257 of ‘the .Aet:: and -henée 
decreed the 
filed an appeal. The lower appellate 
court agreed with the trial court on the 
question that the plaintiff appellant. did 
not carry on business in the rural: area 
but further held that the suit was not 
maintainable and” was barred by S. 257 
of the Act. In view of the finding ‘that 


- Hindustan Aluminium: Corpn, v. Zila Parishad 


suit. The -Zille - Parishad 


AER. 


the suit does not lie and that: the suit. 
was barred under S. 257 of the Act the 
appeal was allowed and the suit was 
dismissed. Aggrieved the plaintiff has 
filed the present appeal in this court. 
5.. Counsel for the appellant has, chale 
lenged both the findings. of the trial court.. 
His contention is that the- suit' for the: 
relief sought lies in the civil court and 
that the suit is not barred by S. 257 @} 
of the Act. On the other hand learned! 
counsel for the Zilla Parishad has.. con- 
tended that the view. taken by ‘the lower: 
appellate court that the appellant was: 


‘hot carrying on businéss in- the rurab 


area is not a correct. view on the: basis 
of the facts: on. record. : 

6. I. have -heard learned. seine for 
the parties at length. I will first consi= 
der the question in regard to the bar 
ot. S. 257 (1) of the U. P., Kshettra Sami- 
tis and Zilla- Parishad Adhiniyam’ 1961. 

7. Section 257 (1) of the Adhiniyam 
lays down that no suit shall be instituted: 
against the Parishad or -its officers in 
respect of an act done or purported to 


` have been done in its or his official duty _ 


until the expiration of two months next’ 
after the notice in- writing has been 
given by the plaintiff: It is admitted on 
record that no such notice: was given by: 
she. plaintiff appellant. “The plaintiff. 
appellant has, however, contended that 
S. 257 of the Adhiniyam does not at. all. 
apply to the case and: in the alternative 


.even if it applies he sought benefit. of 


the proviso to sub-él. (3) of, 5S. 257 of 


“the Act. 


8. Sub-sec. (1) and the proviso to: sub- 
sec. (3), which are relevant for the pur- 
pose of this case, are as follows: ; 

(1) No suit shall be instituted against 
a Parishad or a Kshettra Samiti. or 
against a member officer or servant of a 
Parishad or a Kshettra. Samiti, in respect 
of an act done or- purporting to- have: 
been done in its or his ‘official capacity 
until the expiration” of two months’ next., 
after notice in writing has been, im the’ | 
ease of a Parishad or a Kshettra Samiti,- 
left at its office, and; in the case of a 
member, officer or servant delivered: to 
him or left at his office or place of abode, 
explicitly stating the cause of action, the 
nature of the relief sought, the amount 
of compensation. claimed and’ the name 
and place of abode of tħe intending . 
plaintiff, and. the plaint: shall contain. :a. 
statement that such notice has. been. deli= 
vered or left: 
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Provided that nothing in sub-sec. (1) 
shall be construed to apply to a suit 
wherein the only relief claimed is -an in- 
junction of which the. object would be 
defeated by the giving of the notice or 
ithe postponement of the. ‘commencement 
of the suit or proceedings.”. 


9. Sub-sec. (1) clearly provides that 
no suit shall be instituted unless a notice 
is given in respect of any act done or 
purported to have been done in it or 
his official capacity. The appellant’s 
contention ‘is that since in the instant 
case. the appellant was not ‘carrying on 
business in the rural area no tax could 
‘be levied and as such it cannot be keld 
to be an act done within the mearing 
of S. 257 of the Act. This argument is 
without any substance. In the instant 
vase an injunction has been sought in 
kpursuance of a notice issued to the plain- 
aff for the recovery of the amount of 
Rs. 4,000/-. This notice is. admittedly 
lissued by the. Zila Parishad and the Zila 
Parishad -purporting ‘to act. under the 
‘provisions of the Act demanded a sum 
of Rs. 4,000/- from the plaintiff appellant 
and it was thereafter that the present 
suit for injunction was: filed. The -wcrds 
“sed in S. 257, sub-cl..(1) are ‘act done 
lor purporting to have beer. done.” Even 
if it-is held as contended -by the appel- 
dant that it is not an :act’:done but in 
any :case it ‘would clearly corhe under the 
expression ..‘purporting to have been 
done’ and as such the’ provisions of 
S. 257, sub-cl. (1), would epleariys apply. 





> 40. ln this eanncwien. adane ot the 
-appellänt ‘has relied -ón Poona Municipa- 
‘lity v. Dattatraya (AIR 1965 SC-555). He 
has in particular relied on para 21 of 
the said decision. ._The Supreme Ccurt 
was considering the provisions of S. 487, 
Bombay Provincial Municipal Corpora- 
tion ‘Act, 194%. -The words, used in’S. -487 
are entirely different .from the werds 
occurring in 'S..:2570f the:U. P. Kshe-tra 
Samitis and Zilla Parishads Adhiniyam. 
£961. There the act purported to be 
done. has to be in pursuance of:or the 
execution or intended execution. of the 
Act. These. words are not present in 


the present section and as such the case 


wf. the Supreme Court is clearly disting- 
bestadige and does not apply. 


‘$1. -The -alternative:. ‘argument of the 
earned counsel for ‘the appellant: that 
‘even Hf in any case S. 257 applies then 
he is entitled to the benefit of the pro- 
viso. The proviso clearly lays down: ‘that 
sub-cl, (1) of S. 257 will not ‘apply ‘where 


Hindustan Aluminium Corpn. v. Zila Parishad 


. Court in Ahmad Raza v. 


‘in regard to` the 
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the only relief claimed is an injunction 
of which “object would be defeated by 
the giving of the notice or the postpone- 
ment of the commencement of the suit 
or proceedings.” 

12. A similar provision came up for 
consideration before a Full Bench of this 
_v. Allahabad Mu- 
nicipality (AIR `. 1952 All 711). Bind 
Basni Prasad, J., as he then was, who. 
opined for the Court, had observed . as 
follows (at p. 713): 

“The crucial point for determination 
is whether the object of the suit would 
be ‘defeated’ by the giving of the notice 
or the postponement `of the commence- 
ment of the suit. If the answer is in 
the affirmative then no notice was neces- 
sary, but if it is.in the negative the 
suit. must fail for want of notice. No 
doubt; the plaintiffs would have been 
inconvenienced by a delay of two months 
in the institution of the suit, but it can- 
not be said that the object of .their suit 
would have. been ‘defeated’ by such 
delay. If the impugned bye-law is ille- 
gal the plaintiffs and all members of 
their community can be amply compen- 
sated by damages. -It is cnly in cases 
where the loss cannot be adequately 
compensated by damages that the provi- 
sions of: sub-sec. (4) of S. 326 of the 
Municipalities Act are attracted.” 4 


13. . Thereafter his Lordship further 
drew a distinction between the ‘defeat. of 
the suit’ and ‘the inconvenience, to a 
party’ and it was held that the mere in- 
convenience to a party cannot be held 
tò come under -the expression ‘defeat’ 
used in the section.. The view of the 
Full Bench, therefore, was that if a 
party can be adequately compensated by 
damages then the ‘provision would not 
apply. In‘ the instant case the suit is 
for an injunction restraining the Zilla 
Parishad from recovering. a sum of 
Rs. 4,000/-. In-casé.the injunction is 
refused then too the ‘appellant could 
have recovered the. amount back from 
the “Zilla Parishad and as such in view 
of the principles laid down by. the Full 


. Bench the : appellant cannot take the 


benefit of the- proviso.. 


14. The appellant then ` relied . upon 
Distt. Board Farrukhabad v. Prag Dutt 
(ATR 1948 All 382 (FB)) and Municipal 
Board, “Mathura v. “Dr. 
(AIR, 1949. All 301). . It, may be. pointed 
out that in both these cases the question 
interpretation of an 
analogous provision to that of S. 257 of 


the Adhiniyam did not ‘come up for con- -4 


‘Radha . Ballabh - 
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-Sideration. Those cases were in regard 


to the maintainability .of the suit. © In- 


the case of Municipal Board, Mathura v. 
Dr. Radha Ballabh (supra) however in 
para 4 an observation has been made 
that the suit being a suit for injunction 
the object of the suit would be defeated 
by the giving of the notice or the post- 
ponement of the commencement of the 
suit or proceedings. In that case the in- 
junction had been specifically sought in. 
respect to resort to distress of property. 
In that para a distinction has been drawn 
between distress of property and a gene- 
tal injunction restraining the Board from 
recovering the Tax from the plaintiff. In 
the circumstances the fact of that case 
are entirely” different. Otherwise also 
even if it is taken that the observation 
apply to the. case of a similar nature as 
the present then too it is no longer good 
law in view of the subsequent Full 
Bench decision of this Court in Ahmad 
Raza’s case (supra). In the instant case 
since admittedly no notice. was given the 
suit was bad for want of notice under 
S. 257 (1) of the Adhiniyam. In the cir- 
cumstances the view taken by the lower 
appellate court is correct. ` 


15. Since I have accepted the finding 
of the lower appellate court on S. 257 
of the Adhiniyam I do not think it neces- 
sary to go into the merits of the other 
contentions raised on behalf of the ap- 
pelaj and the respondent. 


` 16. In the result the appeal fails and 
is dismissed with costs. 
i ; Appeal dismissed, 
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Hafizur Rehman and others, Applicants 
v. Mohammad Askari and another, Op- 
posite Party. 

. Civil Revn. No. 233 of 1978, D/- 24-5- 
1978.* 

Civil P. C. (5 of 1908),: S..7 a) (iii) ie 
0. L, R. 1 — Suit for ejectment of ten- 
ant — Jurisdiction to hear suchi suits 
transferred to Small Cause Courts by 
local. Act — Decree of ejectment. obtained 

„in such suit — Execution . of — Such 





*(Against order of Sushil Kumar Srivas-~ 


tava, Munsif, North Lucknow, D/- 8-12- 


1977). 
GV/GV/C701/78/AGT/VBB =: ©. - 


Hafizur Rehman y. Mohd. Askari. . (Goyal J.) 


é Law, : 


decree not: executable: ‘by Small n Cause 
‘Court. : . 

Transferring suh decree for execution: 
to Munsiff’s Court competent and proper 
Clause (a) (ii) of S. 7 has . the effect of 
excluding application of provisions of 
O. 21, Rr. 35 and 36 to decrees against 
immovable, property passed by Small 
Cause Court: 1975. Mah LJ 97 Dissented 
from; AIR 1975 <All 13 Followed; 
AIR 1970 All 604 (FB) and AIR 1970 
Madh Pra 237 (FB) Applied. 

(Paras 5, 6, 9) 

Anno: AIR Comm., C. P. C. (9th Edn.) 
S. 7 N, 5. 


Cases Referred : Chronological Paras 
AIR 1975 A 13 ' 

1975 Mah LJ 97 ` 6 
AIR 1970 All 604 (FB) 9 
AIR 1970 Madh Pra 237 (FB) . 9 


P. S. Dwivedi and Alop Dwivedi, for 
P Shanti Swaroop, for Opposite 
Part 

ORDER : — In this revision preferred 
by the judgment debtors the only ques- 
tion pressed before me is that the eject- 
ment decree passed by the Small Cause 
Court could not be transferred by it for 
execution to the Munsif’s Court and that 
the latter had no jurisdiction to execute 
the decree, The decree holder opposite 
party. No. 1 was the landlord of the suit - 
property while the judgment debtors ap- 
plicants were tenants. In view of certain 
Uttar Pradesh amendments suits by land- 
lords for ejectment ‘are now cognizable 
by Small. Cause Courts., It is: contended 
by learned counsel for the petitioners that 
as the. suit itself is cognizable by Small 
Cause Court, therefore, the decree can 
also be. executed by that court alone and 
not. by. Munsif’s court. 


- 2, Relevant portion of S. T €. P. C. 
reads as under: 
-“The ‘following ` ‘provisions shall not 
extend‘ to courts. constituted under. ‘the 
Provincial Small Cause Courts Act, 1887, 
or under the Berar Small Cause Courts 
1905, or to courts exercis- 
ing the jurisdiction of a Court of 
Small Causes under: the said Act or law, 
or to courts in any part of India to which 
the said Act does not extend exercising a 
corresponding jurisdiction, that is to say— 

(a) so much of the body of. the. code 
as relates to— 

(i) suits excepted. from the cognizance 
of a Court of Small Causes; 

i) the execution of decrees. in such 
suits; . 

äi) the execution of ` decrees against 

immovable property; ?. -3 | PO 
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Order L Rule I ot C. P, C. reads as 
follows : 

“The provisions hireihafer specified 
shall not extend to courts constituted un- 
der the Provincial Small Cause Courts 
Act, 1887 (9 of 1887), or under the Small 
Cause Courts Law, 1905, or to Courts 
exercising the jurisdiction of a court of 
Small Causes under the said Act or Law, 
or to courts in any part of India to which 
the said Act does not extend exercisirg a 
corresponding jurisdiction, that is to sey— 

(a) so much of this Schedule as relates 
to— 

(i) suits excepted from the cognizance 
of a court of Small Causes or the execu- 
tion of decrees in such suits; 

(ii) the execution of decrees against 
immovable property or the interest of a 
partner in: partnership property; 

(iii) the settlement of issues; and 

(b) the following rules and orders? 

Order IJ, rule I (frame of suit); 

Order X, rule 3 (record of examination 


“ of parties); 


Order XV, except so much of Rule 4 
as provides for the pronouncement at 
once of judgment; 

Order XVIII, Rules 5 to 12 (eviderce); 

Order XLI to XLV Gppeals); 


Order XLVII, Rules 2, 3, 5, 6, 7; (re 
view); 

Order LI.” 

3. In Section ‘17(a)(ii) the expression 
“such suits” means suits excepted from 
the cognizance of the Court. of Small 
Causes as mentioned under clause (i) 


thereof. Thus if the matter rested with 
clauses (i) and (ii) then it could no 
doubt be argued that imasmuch as suits 
for eviction of tenants from immovable 
property are no longer excepted from 
the cognizance of Small Cause Court 
therefore, the execution of decrees passed 
by it'in such suits ig also not barred. 
However the matter does not rest there. 
Clause (iii) quoted above does not refer 
to “such suits” at all. It provides for an 
absolute bar of execution of a decree by 
a Small Cause Court against immoveablé 
property irrespective of whether the de- 
cree is passed by that very court or not. 
4. The same is the position in respect 
of Order L Rule I. As would appear from 
clause (a)(i) of Order L Rule I quoted 
above, this clause corresponds to classes 
(iY and (ii) of Section 7(a), while the 
first part of clause (ii) of Order L Rule I 
corresponds to clause (iii) of Section %(a). 
In sub-clause (i)-under Order L-Rule I - 
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also, there is reference to “such suits” 
although. in sub-clause. - (ii) these words 
have not been. used. i > 


5. It has been argued that. Order L 
Rule I C, P. C. does not exclude the 
application of Order XXI Rules 35 and 
36 to Courts of Small Causes,. This con- 
tention does not appear to be correct as 
clause (a)(ii) has the effect of excluding 
all those provisions of Order XXI from 
their application to Small Cause Courts 
as relate either to the execution of de- 
cree against immoveable property or to 
execution of decrees against the interest 
of a partner in partnership property. In 
view of the express provisions contained 
in clause (a)(ii) it was not necessary to 
repeat the same in clause (b) of Order L 
Rule I. By way of comparison it may be 
noted that Order XIV is also not noted 
in clause (b) because of a specifie provi- 
sion in that behalf in clause (a) (iii). 


6. Learned Counsel for the revisionist 
has placed reliance on a ruling ofa 
learned single Judge in Brij Mohan v. 
Dattatreya, 1975 Mah. LJ 97. This ruling 
does support the argument of learned 
counsel, With due respect to the learned 
Judge who decided the case J find it 
difficult to accept the view expressed by 
him that Order XXI Rules 35 and 36 
extend to Small Cause Courts merely 
because these provisions are not men- 
tioned in clause (b) of Rule 1 of Order L. 
As observed earlier, it would have been 
redundant to repeat in clause (b) what- 
ever is already covered by clause (a). 
Clause’ (a) as well as clause (b) of Or- 
der L Rule { relate to the provisions of 
the Schedule, and only those specific 
provisions of the Schedule were men- 
tioned. in clause (b) which were not 
covered by the. general provisions con- 
tained in clause (a). The view expressed 
by the learned Judge about the inter- 
pretation of S, 7 is also coloured by 
the interpretation pores by him on 
Order L, Rule I. 


7. The learned Judge further observed 
in the same ruling that execution ofa 
decree for delivery of possession of pre- 
mises in suit does not amount to “execu- 
tion of the decree against immoveable 
property” within the meaning of Sec- 
tion 7(a)(iii) and Order L, Rule 1(a)(ii). 
With the utmost respect, i find myself 
unable to accept the view that execution 
of a decree for delivery of possession of 
immoveable property is not covered by 
expression ' ‘execution | of decree against 
immoveable prope tes 
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8. The view taken by me above 
accords with a division bench ruling of 
this court reported in Sarjoo Prasad v. 
Addl. District Judge AIR 1975 All 13 
(vide paragraphs 10, 11 and 12), 

9. The amendment made in Section 39 
by. Act No. 104 of 1976 should not make 
any difference to this legal position. It 
‘cannot be said that the Munsif’s Court is 
not a court of competent 
within the meaning of the new Expla- 
nation to Section 39. As held in Manzurul 
Haq v. Hakim Mohsin Ali AIR 1970 All 
604 (FB) by a Full Bench of this Court 
and also in Bhaiyalal v. Tikaram AIR 1970 
Madh Pra 237 (FB), the Small Cause Court 
is a court merely of preferential jurisdic- 
tion in respect of suits of the nature 
specified in Section 15(2) of the Provin- 
cial Small Cause Courts Act 1887 and 
not a court of exclusive jurisdiction. 
Accordingly the Munsif’s Court or the 
Civil Judge’s Court, according to the 
value of the suit, must also ba held to 
be a competent court for purposes of 
Section 39. Inasmuch as the jurisdiction 
’ of the Small Cause Court is excluded so 
far as execution against immoveable pro- 
perty is concerned, it could not be the 
intention of the Legislature that an 
ejectment decree passed by a Small 
Cause Court (under the local amend- 
ments of Maharashtra and Uttar Pradesh 
which are prior to Act No, 104 of 1976) 
would be executable neither by that 
court nor by a regular civil court, 


10. I thus find no force in the objec- . 


tions raised on behalf of revisionist 
' against the execution of the decree by 
Munsif’s Court. 

11. In the result the Revision has no 
force and is - dismissed accordingly. No 
order is made as to costs, . 

Revision dismissed. 
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Ram Dawar (since dead and therefore 
represented by his son Chandrajeet) ‘and 
others, Petitioners v. D. D..C, Azamgarh 
and others, Respondents. . 
` Civil Mise. Writ No. 4108 of 1971, D/- 
22-5-1978. 

(A) Limitation Act (36 of 1963), S. 14 
{1) — Court not in a position to decree 
the suit as framed — Party permitted to 
withdraw and file fresh suit — Entitied 
to benefit under S. 14(1). 
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Ram Dawar v. D, D. C, Azamgarh (Sapru J.) 


jurisdiction - 


ALR., 


The plaintif filed a suit under Sec- 
tions 229-B/209 of U, P, Zamindari Abo~ 
lition and Land Reforms Act -(1 of 1951) 
for his title and possession of certain 
plots, Afterwards he found during the 
pendency of suit that it could not be 
Cecreed as framed for two reasons. 
Firstly, because of the misdescription of 
cne of the defendants against whom no 
relief was sought, Secondly,’ because of 
failure to give description of entire hold- 
ing though only some plots were involv- 
ed in the dispute (description of which 
vas only given in the plaint) which was 


` the requirement of the law. The plaintiff 


applied for withdrawal of the suit and 
filed fresh suit with permission of the 
Court. There was no evidence that the 
plaintiff did not act with care end due 
diligence when he filed earlier suit. 
Held that the period between the 
institution and withdrawal of the earlier 
suit should be excluded for the purpose 
of limitation in respect of the subsequent 
suit. In the previous suit there'was no 
decision on merits and as the relief could 
not be granted by the court on the suit 
as framed, it could be held to have fail- 
ed because of the defect analogous to the 


_ defect of jurisdiction. (Case law discuss- 


ed), (Paras 12, 14, 15) 

Anno: AIR Comm. Limitation Act 
(1963) (5th Edn.) 5. 14 N. 24, 

(B) Constitution of India, Art. 226 — 
Subordinate authority exercising judicial 
functions committing manifest error of 
law apparent, on the face of record — 
Authority’s decision amenable to a writ 
of certiorari, (Case law discussed), 


(Para 17) 
Anno: AIR Coram. Constn. cf India 
(2nd Edn.) Art. 226 N. 171, 161(A), 
Cases Referred: Chronological Paras 
AIR 1977 SC 640 Í 14 
AIR 1971 SC 2313: (1971) 1 SCC 24 
` 11, 17 
AIR 1970 SC 1334: 1970 Lab IC i071 16 
AIR 1963 SC 734 16 
AIR 1961 AH 169. Mn 4 16 
AIR 1960 All 399 16 
AIR 1958 SC 398 ES 16 
AIR 1944 Lab 136 14 
(1900) ILR. 22 All 248 Z 14 
(1899) ILR 26 Cal, 414 (FB) - HM 
(1897) ILR 19 All 348 (FB)_ . 14 
(1883) ILR 10 Cal, 83 14 
K. M. Sinha, for Petitioners; G. N. 


Singh and Standing Counsel, for Opposite 
Parties. 

ORDER :— By this writ petition the 
petitioner challenges an order of the 
Settlement Officer, Consolidation and 
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also an order passed in revision. Eoth 
these orders are adverse to the pəti- 
tioner. 

2. The brief facts leading to this writ 
petition are that the petitioner had fled 
a suit on 26th March, 1962 under sec- 
tion 229-B/209.-of the U. P. Zamindari 
Abolition and Land Reforms Act agacnst 
the contesting respondents. He had pra- 
yed for a declaration that he was sirdar 
of the aforesaid plots. He also prayed 
that if he be found out of possession, he 
be also granted a decree for possession 
as against the contesting respondents, 

3. 
from plots Nos. 60 and 94 certain -other 
plots were also part of the khata concern- 
ed. " Š 


4. According to the allegations made 
_by -the petitioner, he -filed an amendment 
application in the suit praying that in 
place of the Gaon ` Samaj, Gaon Sabha 
should be impleaded. He pleaded that 
apart from the aforesaid plots Nos, 60 
and ‘94, there were ‘other plots in the 
holding about which there was no dis- 
pute, It was prayed that though there 
was no dispute about those plots, their 
numbers should be incorporated in the 


plaint as that Was the requirement of the. 


law, 


5, The application was E on h 
June, 1964. Thereupon the petitioner filed 
an application for withdrawal of the suit 


It must be made clear that apart. 
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was submitted that their rights had not 
extinguished by adverse possession as: 
they were entitled to exclusion of the 
period between 26-3-1962 when they hadi 
instituted their. first suit and 28-6-1964 
when it was withdrawn with the permis- 
sion. of the Court, 

9. The Settlement Officer, Consolida~ 
tion who decided the appeal decided it in 
favour of the. contesting respondents, The 
Settlement Officer was of the view that 
the petitioners could not have been en- 
titled to the benefit of S., 14 .of 
the Indian Limitation Act as the 
first suit had not failed because of 
want of jurisdiction in the revenue 
court, The petitioners preferred a 
revision which was dismissed by the 
Deputy Director of Consolidation, as men- 
tioned earlier. The Deputy Director affir- 
med the view of the Settlement Officer: 
He also held that. the mistake made by 
the petitioner in filing a suit without 
impleading the Gaon Sabha and incor- 
porating plots of the entire holding had 
not been explained. It was further found! 
that the court in which the first suit had! 
been instituted had jurisdiction to try the 
matter, In this view of the matter, as 


‘mentioned earlier, it was held by the 


. that the petitioners 


in the trial court with. permission to file. 


a‘ fresh suit. This application was allowed 
by an order dated 28-6-1964. In -other 
words, the petitioner .was permitted. to 
withdraw: the suit and file a fresh sui:. 


6. On 18-9-1964 a fresh suit was filed by 


the petitioner. This suit-was dismissed by 
the trial court and -the first appeal filed 
by the petitioners was also dismissed, The 
petitioners preferred a second. appeal 
which was dismissed as abated. as a noti- 
fication under S, 4 of the U. P, Consoli- 


dation of Holdings Act was published on. 


30-12-1967 in the gazette dated 13-1-1968. 


"4, When the consolidation proceedings 
started the petitioners... were reeorded in 
the, basic: year,. The contesting respon- 


dents filed an objection, The Consolida- 


tion Officer, dismissed -the objection, 


8. The contesting respondents filed an 


appeal, It was allowed, Before the Settle- 
ment Officer, Consolidation concern- 
ed it was argued on behalf of the cen- 
testing’ respondents that the petition=rs 
lost their’ rights in view of the admitted 
adverse possession of the contesting -ras- 
pondents, On Beker the: petitioners it 


-Act for excliding the 


Deputy Director of Consolidation also 
were; not entitled 
to the benefit of S..14: of the Limitation 
-period between 
26-3-1962 and 28-6-1964.. 


- 10. Aggrieved by the decision of the 
Deputy Director of Consolidation in revi- ` 
sion and of the Settlement Officer, Con- 
solidation the petitioners have preferred 
the instant writ petition. Only one argu- 
ment has been addressed on behalf of the 
petitioners in this writ‘petition. It.is sub- 
mitted that the Settlement Officer, Con- 
solidation committed a manifest error of 


-Iaw manifest on the face of the record in 


holding that the petitioners were not en- 
titled to the benefit of S. 14 of the Indian 
Limitation Act. It is submitted that the 
same mistake has been committed by the 
Deputy Director of “Consolidation, when 
he dismissed the petitioners’ revision. 
Il. The ‘argument on behalf of the 
pétitioners is that under S, 14 of the In- 
dian Limitation Act the words “or any 
case” should not be read ejusdem generis. 
with the words “from defective jurisdic- 
tion” mentioned in’ S, 14 (1). In this’ con- 
nection the petitioners have relied on a 
decision of the Supreme Court in. the 
ease of India Electric: Works Ltd v; 
James Mantosh (1971 (1) SCC 24): (AIR 
1971 SC 2313. Fhe Supreme Court in 
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that case has held that the words ‘or 
other cause of a like nature’ must be 
construed liberally. In that case what 
happened was that a suit had been filed 
for recovery of money. The suit was de- 
creed for money as well as for future 
profit on appeal the High Court held 
that the suit for money was rightly de- 
creed by the trial court, but that in a 
suit for money simpliciter future profits 
could not be decreed. Thereafter a sub- 
sequent suit was filed for future profits. 
A plea was raised on behalf of the de- 
fendants that the suit was barred by 


limitation. On behalf of the plaintiff it- 


was pleaded that they were entitled to 
the benefit of S. 14. It was nobody’s 
case that the court in the previous suit 
had no jurisdiction to entertain the suit 
for future profits. In that connection the 
Supreme Court held that the previous 
suit had failed in appeal because of the 
frame of the suit and not for want of 
jurisdiction, Nevertheless, it held that the 
plaintiff was entitled to the benefit of 
S. 14 of the Limitation Act. This view of 
the Calcutta High Court was affirmed by 
the Supreme Court. ` 


12, As has been mentioned earlier the 
previous suit could not have been decreed 
under S. 229-B as in view of the law as 
laid down by the Board of Revenue a suit. 
under S, 229-B had to be filed in respect 
of the entire holding, though only some 
plots may be involved in a dispute, The 
Board of Revenue is the highest revenue 
jauthority in the State, and its views of 
law unless reversed by the 
Court or by this Court are binding on 
subordinate revenue courts, 


13. The Settlement Officer Consolida- 
tion and the Deputy Director of Con- 
solidation have, in this view of the 


matter. committed an error of law mani-. 


fest on the face of the record in holding 
that the petitioner was not entitled 


to the benefit of S, 14 of the Limitation - 


. Act for the period 26-3-1962 to 28-6-1964. 
14. Learned counsel for the appellant 


has also referred to a Full Bench deci- _ 


sion of this Court in the case of Mathura 
Singh v. Bhawani Singh, ((1900) ILR. 22 
All 248). In that case a Full Bench of 
this Court observed as follows at page 
257 i— 

“I think that the result of the authori- 
ties taken as a whole, and the view which 
I take of the true principle, may be fair- 
ly summarized by saying that if there 
‘was an inability in the Court to entertain 
the former suit produced by any causé 


-Singh v. Munsha Singh, 
640). He has referred in particular to the 


Supreme 


A.LR. 


not connected in any way with want of 
good faith or due diligence in the plain- 
tiff, that cause is of like nature to defect 
of jurisdiction within the meaning of 
S. 14 of the Act, I think that this view 
of the words “other cause of a like 
nature” corresponds most closely with 
the object of the Legislature | in enacting 
the section ag stated by me in the earlier 
part of this judgment, Now, applying 
this principle to the present case, the in- 
ability of the Court to entertain the 
former suit arose from misjoinder of 
plaintiffs and cause of action. There was 
cn the plaintifi’s part in that former suit 
no want of good faith or due diligence, 
That being so, it is immaterial that the 
plaintiff in framing that suit made a bona 
fide mistake of procedure, I think that in- 
the present suit he is entitled under S. 14 
to the exclusion of the whole of the 
period from the 14th March 1893 to the 
19th September 1896, that consequently 
the present suit was within time, and 
that the Court below was wrong in dis- 
missing it as barred by limitation. That 
is the answer I would give to this refe~ 
rence to the Full Bench.” 


Sri G. N. Singh appearing on behalf of 
the respondents has submitted that Sec- 
tion 14 of the Indian Limitation Act has 
been considered in the case of Gurdit 
(AIR 1977 SC 


observations of the Supreme Court in 
paras 16 and 17 of the judgment which 
are -as follows :— 


“It would be noticed that three import~ 
ant conditions have to be satisfied befora 
the section can be pressed into service, 
These three conditions are (1) that the 
plaintiff must have prosecuted the earlier 
civil proceeding with due diligence; (2) the 
former proceeding must have been pro- 
secuted in good faith in a court which 
from defect of jurisdiction or other cause 
ofa like nature was unable to entertain 
it and (3) the earlier proceeding and the 
later proceeding must be based on the 
same cause of action, 


Now the words “or other cause ‘of a 
like nature” which follow the words “de-~ 
fect of jurisdiction” ini the above quoted 
provision are very important. Their scope 
has to be determined according to the rule 
of ejusdem generis. According to that 
rule, they take their colour from the pre~, 
ceding words “defect of jurisdiction” 
which mean that the defect must have 
been of an anologous character barring the 


court from entertaining: the previous suit, 
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A Full Bench of the Lahore High Court 
consisting of Harries C. -J., Abdus Rah- 
man, J, and Mahajan J, (as he then was) 
expressed a similar view in Bhai Jai 
Kishan Singh v. People Bank of Northern 
India, (AIR 1944 Lah 136).” 

The Supreme Court while considering the 
meaning to be given to the phrase “or 
other cause of a like nature” in S. 14 of 
the Indian Limitation Act has laiq down 
that the defect must have been of an 
analogous character, barring the court 
from entertaining the previous suit, The 
Supreme Court, however, has not made 
any attempt to define the various catego- 
ries of defects which could be analogous 
to a defect of jurisdiction. .The learned 
Chief Justice in the Full Bench case of 
Mathura Singh v. Bhawani Singh refèr- 
red to above has in his judgment at p. 254 
observed as follows :—~ 


. "The result may, I think, be stated as 
follows:— First, if the Court’s inability 
to entertain the suit results from ny 
cause connected with any want of good 
faith or due diligence on the plainti=f’s 
part, that cause is not of a like nature to 
defect of jurisdiction. Secondly, if -he 
Court’s inability to entertain the suit re- 
sults from a cause quite unconnected with 
any want of good faith or due diligence 
on the plaintiff's part, that cause is ož a 
like nature to defect of jurisdiction, There 
is a third proposition which, I think is 
established by later cases, namely, tkat, 
given good faith and due diligence, 


a cause ig not prevented from be- 
ing of like nature to defect of 
jurisdiction + merely because it . was 


in the plaintiff’s own power, to avoid, or 
resulted from his own act or from a bcna 
fide mistake of law or procedure. I think 
that is the result of the decision of the 
Full Bench in Brij Mohan Das, v. Marnu 
Bibi (1897) ILR 19 All 348 and of the 
Calcutta High Court, Deo Prosad Singk v. 
Pertab Koeree, (1883) ILR 10 Cal 86 end 
the observations of the Division Bench in 
Bishmbhur Haldar v. Bonomali Haldar 
(1899) ILR 26 Cal “414 at pp, 416, 417.” 
Now let us consider ‘whether the Full 
Bench decision in the above mentiored 
case has in any way been overruled by 
the Supreme Court in the case of Gurdit 
Singh v. Munsha Singh. (supra). As bas 
been mentioned above, the. plaintiff dur- 
ing the pendency of the earlier suit be- 
came aware of the fact that.the suit could 
not be decreed as framed for two reasons: 


(1) Because there - was a misdescription 
of- one of the defendants sgainst whom 
no relief was sought, and“: : 
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(2) Because all the plots in the holding] 
had not been included in the plaint. 


15. The plaintiff, therefore, applied for 
an amendment of the plaint which ap- 
plication was rejected. Immediately after 
the rejection of the amendment applica- 
tion the plaintiff applied for permission to 
withdraw the suit with permission to file 
a fresh suit, This application was allowed. 
It is nobody’s case and the consolidation 
authorities have not found that the plain- 
tiff did not act with care ard due dili- 
gence when he filed the first suit, The 
suit under S. 229-B could nct have been 
decreed as framed. In the previous suit 
there was no decision on merits, In fact, 
the court had permitted the’ plaintiff to 
withdraw the suit with permission to file 
a fresh suit, The position, therefore, is that | 
while the earlier suit had been filed ina 
court competent to entertain it, the relief| 
could not be granted by that court on the; 
suit as framed, It can, therefore, be held! 
that the previous suit had failed because: 
of a “defect analogous to a defect of juris~' 
diction,” 


16. Sri G. N. Singh appearing on be- 
half of the respondents has urged that 
this Court should not interfere under 
Art, 226 of the Constitution, In this con- 
nection he has relied upon a decision of 
the Supreme Court in M/s. Parry and Co. 
Ltd. v. P. C. Pal (AIR. 1970 SC 13834): 
(1970 Lab IC 1071) where it was held that 
merely on the ground that the decision 
is wrong, the High Court should not in- 
terfere under Art. 226 of the Constitution. 
It is next submitted’on the basis of an 
authority of a decision of the Supreme 
Court in the case of Nagendra Nath Bora 
v. Commr, of Hills Division, (AIR 1958 
SC 398) that this Court does not sit as a 
court of appeal against a decision of the 
subordinate courts. It is then submitted 
that no writ can issue if a finding given 
by the courts below is erronecus, Reliance 
is placed upon a Supreme Court decision 
in the case of M/s. Pioneer Traders v. 
Chief Controller of Imports and Exports, 
(AIR 1963 SC 734). The case of Rame- 
shwar Deva v, District Magistrate Saha- 
ranpur, (AIR 1960 All 399) is also relied 
upon where it was held that the High 
Court should not interfere on a question 
of fact even if the decision of the inferior 
court is erroneous. Thereafter reliance 
was placed on the decision of the Allaha- 


‘bad High Court in the case of Rajpat 


Singh v. Deputy Superintendent of Police, 


‘Basti reported in AIR 1961 AIl 169, where 
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it was held inter alia that while exercis- 
ing jurisdiction under Art. 226 the High 
Court does not and cannot usurp the func- 
tions of a court of appeal. It is further 
held in that a question as to the jurisdic- 
tion of a subordinate authority cannot be 
raised when it was not raised before the 
subordinate authority, 


17. I have noticed all the decisions re- 
lied upon on behalf of the contesting res- 
pondents on the basis of which it is sub- 
mitted that this Court should not inter- 
fere under Art. 226 of the Constitution, 
even if the view of the authorities, whose 
orders are impugned in this writ petition, 
was erroneous, I cannot accept this posi- 
tion. It is well settled that where a sub- 
ordinate authority exercising judicial 
functions commits a manifest error of law 
apparent on the face of the record, its 
decison is amenable to a writ of cértio- 
rari. The authorities concerned have given 
their reasons, Those reasons cannot be 
accepted in view of the law laid down by 
the Supreme Court in the case of M/s. 
India Electric Works Ltd. v. James Man- 
tosh (1971 (1) SCC 24): (AIR 1971 SC 
2313) noticed earlier. 


18. In the result, the writ petition is 
allowed. The orders of the Settlement 
Officer, Consolidation and of the Deputy 
Director of Consolidation are quashed, 
The matter will now go back to the De- 
puty Director of Consolidation concerned. 
He may decide the matter afresh himself 
or may send it to the Settlement Officer, 
Consolidation for a.fresh decision. The 
consolidation authorities while determin- 
ing the question as to the applicability of 
S. 14 of the Limitation Act in regard to 
the period from 26-3-1962 to 28-6-1964 
will be guided by. the decision of this 
Court on this question, As far as the 
other questions involved in the matter 
are concérned, there is no expression of 
opinion by this Court and the consolida- 
tion authorities are free to decide them 
in any manner they choose, 


19. There will be no order as to costs, 


_ Petition allowed. 
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Dr.. Syed Maqsood Ali, Applicant v. Smt. 
Zahara Begum and others, Opposite Par- 
ties. 

Civil Reyn. No. 128 of 1976, D/- 12-5- 
1978.* 

(A) Provincial Insolvency Act (5 of 
1920), S. 9 (a) read with S, 47 — “Debt 
owing by the debtor to the creditor” in 
S. 9 (a) — What is. 

Secured debt or debt, which has not be- 
come at the time of application payable, 
is not covered by the expression. Secured 
debt cannot be included in a petition for 
insolvency unless such debtor relinquishes 


his security. (Para 8) 
(B) Provincial Insolvency Act’ (5 of 
1920), S. 9 (a) — Debt owing — Dower 


whether debt within the section, 


Deferred dower becomes. payable only 
when the marriage is dissolved on death 
or by divorce. Dower becomes a debt only 
when it becomes payable. Such: debtor is 
not includible in petition for insolvency 
under S, 9 (a), Even a prompt dower be- 
comes payable only when demanded not 
till then, (Para 10) 

Anno: AIR Manual, (ra Edn.), Prov, 
Insol, Act, S. 9, Notes 3, 4 

H. N. Tillhari for Applicant; Chief Stand- 
ing Counsel, for Respondents Nos, 3 to 6. 

ORDER :— This is a revision against 
the order of the Ist’ Additional District 
Judge Unnao dismissing his appeal against 
the order of the Insolvency Judge reject- 
ing his application for being adjudged an 
insolvent. | 

2. Relevant facts are that the applicant 
filed a petition under S, 10/13 of the Pro- 
vincial Insolvency Act (hereinafter refer- 
red to as the Act) for being adjudged an 
insolvent. His allegations were that he 
was indebted to the extent of Rs. 11,900/- 
which comprised of the following four 
(sic) (five ?) debts :— 

1. U. P, State through Deputy Com- 
missioner 

(i) District Industries Officer for start- 
ing an industry uae Rs, 4000/~ 

(ii) District Live Stock Officer, Unnao 
for starting poultry farm ...Rs, 500/~ 
Both the debts were secured by a mort- 
gage of a house. 


*(Against order of L. S. P, Singh 1st Addl. 
Dist, Judge, Unnao, D/- 20-2-1976). 


GV/GV/C705/78/AGT/VBB 


1978 


2, Unsecured loans: 

ü) Smt. Zahra Begum, wife of the ap- 
plicant-dower debt. save Rs. 50(0/- 

(ii) Siddiq Ahmad on pon dated 
January, 1965 Rs, 20C0/- 

(iii) Sales tax Department. dresie Rs. 4C0/- 
He further alleged that he was not in a 
position to pay debts from his assets, his 
income was also quite low. 


3. The opposite parties filed objections. 
Their contention was that the applicant 
had sufficient means ‘to pay and he had 
not disclosed his entire property. 

4. The learned Insolvency Judge keld 
that dower debt had not become due as 
there was no judicial separation and the 
wife was still living. He also held that 
the debt shown due to Siddiq Ahmad 
was also not due because it was a time- 
barred debt. 

5. As regards the other debts to the 
State Government he held that the hcuse 
onthe security of which loans . were taken 
was shown worth Rs. 7500/- at the. time 
of the mortgage in 1964 and so the -pre- 
sent value must have increased. This ac- 

cording to him was about Rs. 20,030/- 
Thus, he held that his liability did. not 
exceed his assets and so he dismissed the 
petition. 
. 6. In appeal before the learned District 
Judge the point argued was about the 
secured debts alone, The learned District 
Judge held that in view of S. 47 of the 
Insolvency Act, proceedings in respect of 
secured debts were not entertainable, Ac- 
cordingly he dismissed the same. 


- 7. In revision it ig contended that the 
learned lower court had taken a wrong 
view of .S. 47 of the Act. He also held 
that the Insolvency Judge was also wrong 
in holding that no dower debt would be 
due until a divorce took place. 

8. So far as the first contention is con- 
cerned, that has no force, A debtor has 
no right .to include the seurced debt in 
his petition for insolvency unless the se- 
cured creditor released the security. Sec- 
tion 47 of the Act authorises a cred tor 
to take part in the insolvency proceedings 
and he has three options under “his 
section. He may in accordance vith 
law applicable proceed. to realise 
his debt from the security and if 
anything is left due, then he may 
come before the Insolvency court to 
prove the balance. The second option is 
that he may give up his security and 
then may come to the Insolvency Ccurt 
to prove his debt along with other credi- 
.tors. The third option is that he may 
value his security and then come to the 
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Insolvency Court and. prove his debt, The 
court may redeem his security according 
to the valuation given, The creditor will 
be entitled to receive dividend only in 
respect of the balance due to him after 
deducting the value so assessed. So until 
a secured creditor makes any of these 
options, it is not open to a debtor to in- 
clude his secured debt in the petition for 
insolvency, The learned lower court, 
therefore, was right in holding that ‘the 
petition was not maintainable in so far’. 
as it included the secured debts. 


9. There then remained only three un- 
secured debts, The major portion of these 
debts included a dower debt worth 
Rs, 5000/- to the wife of the applicant 
himself. The learned Insolvency Judge 
was of the view that this debt was not 
payable at the time when the petition 
was moved. It becomes payable either on 
the death of the husband or on the dis- 
solution of the marriage but none of those 
contingencies had taken place, 


10. As regards the second point, the 
contention of the learned counsel for the 
applicant is that a dower is presumed to 
be -prompt and so it becomes payable on 
demand unless there is contract to the 
contrary and so the dower in this case be- 
ing prompt it was payable and not either 
on the dissolution of marriage or on the 
death of husband as was the view of the 
learned Insolvency Judge, He also con- 
tended that even if it was a deferred 
dower, it still remains a debt and it was 
open to the husband to pay it any time 
if he so liked, These contentions also have 
no force. From the Nikahnama on record 
it is clear that the dower was described 
as a deferred one. Thus it wag not 
prompt. A deferred dower according to 
clause 290 of the Mahomedan Law by 
Mulla 18th edition is payable on the dis- 
solution of marriage on death or divorce. 
None of these contingencies arises in this 
ease, So it was not payable. A dower be- 
comes debt only when it becomes’ paya- 
ble. Even a prompt dower which is paya- 
ble on demand does not become debt un- 
til demanded. So the learned lower court 
was right in holding that the dower 
amount was not a debt and so it could 
not be included in the petition for insol- 
vency, _ , 


“11. The spoe has not challenged 
the view of the learned lower court with 
regard to the time barred debt on the 
pronote of 1965 in his revision petition. 
Otherwise also it is clear that although a 
time barred pronote remains a debt it is 
not recoverable. So when it is not re- 
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coverable, there will be no pressure on 
the applicant and it cannot be included 
in the petition for insolvency. 7 


12. Even if it could be so included, th 
property in possession of the applicant 
appears to be of a greater value than the 
debt. The house of the applicant was 
mortgaged to secure certain debts, So 
even after paying of the secured debts 
there would remain enough balance for 
payment of this time barred debt and 
some other small dues, So the petition 
was rightly dismissed. , 

13. In the result, the revision has no 
force and it ig dismissed with costs. 

Petition dismissed, 
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DEOKI NANDAN, J. 
- Basant Lal and others, 
Dr. Dwarka Prasad Varshney and others, 
Respondents, f 
Second Appeal No. 110 of 1978, D/- 2-5- 
1978.* - 


(A) Civil P. C. (5 of 1908), S. 60 (1) (m). 


-— ‘Expectancy of succession’ — Con- 
notation — Liability to pay — Unpaid 
purchase money does not fall under 
S. 60 (1) (m) and is attachable. 


Expression “an expectancy of succes- 
SION veseceeee » in Cl. (m) of sub-sec, (1) of 
S. 60, connotes what is usually called 
spes successionis i. e, absence of pre- 
sent vested interest in the property. It 
was held that the purchaser’s liability to 
pay unpaid purchase money to the ven- 
dors, being a present vested right avail- 
able to the vendors, could be attached and 
the mere fact that the vendors’ individual 
share in the joint family property remain~ 
ed to be demarcated by allotment in a 
partition suit pending between them did 
not make their right to recover the un~ 
paid purchase money one in expectancy. 

(Para 8) 

Anno: C. P, C. (8th Edn.) S. 60, N. 21. 


(B) Limitation Act (9 of 1968), Arts. 132 
and 111 — Unpaid purchase money left 
as “Amanat” is a charge on property — 
Art, 132 and not Art. 111 governs suit to 
recover — Starting point of limitation — 
(T. P. Act (1882), S.. 55 (4) (b))- 

Where the sale deed stated that unpaid 
purchase money was left with the pur- 
chaser as ‘amanat, i e, in trust. it was 





“(Against judgment and decree of R., R. 
Agrawal, Addl. Civil J., Aligarh, D/« 
16-10-1967). l 


EV/GV/C97/78/TVN 


131 and (1908) ILR 30 All 172 


Appellants v. 


A.I. R. 


not just unpaid purchase money but was 
more in the nature of security and, in the 
absence of term to the contrary, was, by 
reason of S, 55 (4) (b) T. P. Act, a 
charge on the property sold, A suit to re-s 
cover such money was governed by Art, 
132 and not by Art, 111, Limitation Act 
of 1908. Where the unpaid purchase 
money was made payable upon the de- 
eree being passed in the pending suit for 
partition betweer: the vendors and in the 
manner such decree provided the suit 
could be filed within 12 years from tha 
date of. decree in such suit: AIR 1914 All 
(FB) Ref. 
(Para 10) 


` Anno: AIR Comm. Limitation Act, (5th 
Edn.), 1963, Art. 53, N. 4; Art, 62, N. 7, 
AIR Comm: T. P, Act, S. 55 (4) (b), N. 12. 


Cases Referred : Chronological. Paras 
AIR 1914 All 131 : 10 
(1908) ILR 30 Ali 172 (FB) i 10 


Raja Ram Agrawal, for Appellants} 
G. P. Bhargava, zor Respondents. : 

JUDGMENT: This is a defendant's se- 
cond appeal in a suit for recovery of 
Rs. 3760-00, and, in order to ensure re- 
covery, for a charge on a single storeyed 
house with land and chabutra pertaining 
thereto situated in the Court of Wards 
compound at Aligarh. There were two 
sets of defendants in the case. The threa 
appellants were defendants of the first 
set. The defendant-respondents Nos. 4 to 
10 were the defendants of the second set, 

2. The case of the plaintiff-respon~ 
dents was that Hari Mohan, the ancestor 
of the defendants second set, had sold 
the aforesaid house on which charge for 
securing recovery of the amount. claimed 
was sought, for the sum of Rs, 15,000/- on 
November 7, 1951 in favour of Smt. 
Bhagwati Devi, wife of Sri Murari Lal, 
the father of the Jefendants first set; that 
out of the sale consideration Rs. 2500/= 
were paid as earnest money and Rs. 8750/~ 
were paid at the time of the registration 
of the sale-deed ‘leaving a balance of 
Rs. 3750/- which was left by the vendor 
with the vendee Smt. Bhagwati Devi as 
unpaid purchase money; that Lala Ram 
Swarup, the father of the first and the 
third plaintiffs and husband of the second 
plaintiff, respondents Nos, 1, 3 and 2 res- 
pectively had two decrees in Suits Nos. 
550 of 1953 and 211 of 1955 of the Court 
of the Munsif, Koil, District Aligarh 
against Sri Hari Mohan, father of the de- 
fendants Nos. 4, 5 and 7 and husband of 
defendant No. 5 who are defendant-res~ 


` pondents Nos, 4, 9, 10 and 8 respectively, 
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the defendant-respondents ‘Nos, 5, 6 and 
7 being the sons of Man Mohan defendant 
respondent No. 4, that the said unpzid 
purchase money amounting to Rs. 3756/- 
in the hands of Smt. Bhagwati Devi was 
attached and sold as the property of Hari 
Mohan, the vendor, now represented Dy 
the defendants second set (defendant-res- 


pondents Nos, 4 to 10); that Lela 
Ram Swarup now represented >y 
plaintiff-respondents Nos, 1 to 3 če- 


manded payment of the said amount of 
Rs, 3750/- from the defendants first set 
now represented by the defendant- 
appellants and even served a notice, 
but the defendant-appellants did not pay 
any heed, hence the. suit. It was. akso 
alleged that Lala Ram Swarup died'as 
a member of a Hindu joint family and 
his interest was now duly represented Dy 
the plaintiff-respondents who were kis 
survivors and entitled to recover the 
amount due without obtaining any succes- 
sion certificate; that Smt. Bhagwati Devi 
had also died and the defendants first set 
(appellants) were her heirg in possession 
of the property and responsible for pay- 
ment of unpaid purchase money: and 
that Hari Mohan, the original ven- 
dor, had also died and was now Ye- 
presented by the defendants secoad 
set who were his heirs and were being 
impleaded as defendants in order to avoid 
any dispute in future The dates 
of the . accrual of cause of action 
for the suit as alleged in the plaint ere 
November 7, 1951, the date of the sale- 
deed and July 26, 1955, the date of the 
auction sale of the liability. for payment 
of the unpaid purchase money. 


3. The defendants first set, namely, 
the appellants, contested the suit on the 
plea that the payment of Rs, 3750/- was 
dependent on fulfilment of certain condi- 
tions and as those conditions had not 
been fulfilled, the suit was premature; 
that in a partition suit decided on Novem- 
ber 1, 1955, the house in question had 
been allotted to other co-sharers and 
against that decree First Appeal No. €21 
of 1956 was pending in the High Court; 
that another Suit No. 7 of 1959 of fhe 
Court of the Civil Judge, Aligarh, In- 
dian Manufacturing Company v. Niranjan 
Singh and others, for partition of the said 
house which had fallen in the lot of the 
other co-sharers, had been stayed under 
S. 10 of the Code of Civil Procedure in 
view of the pendency of the First 
Appeal No. 621 of 1956 in the High Court; 


that the present suit was accordingly 
liable to be stayed under Ss, 10/151. of 
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the Code of Civil Procedure; that the 
present suit was bad for non-joinder of 
necessary parties and was barred by time; 
and that the sale in favour of Ram 
Swarup was invalid and the plaintiffs did 
not get any rights thereunder; and that 
the plaintiffs had no right to any charge 
on the house for recovery of the amount 
claimed. 

4. The defendants second set do not 
appear to have filed any written state- 
ment, 

5. The learned Munsif who tried the 
suit held that attachment and sale of the 
liability, of the debt due by the defen- 
dants. first set, for payment of the unpaid 
purchase money was lawful and valid 
and that, therefore, the plaitiffs were 
the owners of the same; that the matters 
in dispute on the settlement of which the 
unpaid purchase money under the sale- 
deed dated November 7, 1951 became 
payable, had been settled, and that the 
defendants first set were liable to pay 
the same; that the suit filed within limi- 
tation; that the suit was not bad for non- 
joinder of the necessary parties and was 
not liable to be stayed on account of the 
pendency of Suit No. 7 of 1959 in the 
Court of the Civil Judge, Aligarh or the 
First Appeal No. 621 of 1959 pending in 
the High Court; that the plaintiffs were 
entitled to a decree even without a suc- 
cession certificate and also to a charge 
on the aforesaid house for the recovery 
of the amount; and in the result he de- 
creed the suit in favour of the plaintiffs 
for of recovery of Rs, 3750/- along. with 
future interest at four per cent per an- 
num, Further, six months’ time was 
allowed for payment of the decretal 
amount. failing which the aforesaid 
house was declared liable to be sold for 
its recovery and a preliminary decree un- 
der order XXXIV, Rule 4 of the Code of 
Civil Procedure was ordered to be pre- 
pared accordingly, | 


6. The defendants first set appealed to 
the District Court. The appeal was heard 
by the Court of Additional Civil Judge, 
Aligarh and dismissed by judgment dated 
October 16, 1967 confirming the findings 
and decree of the trial court. i 


7. Mr. R. R. Agarwal, learned counsel 
for the appellants, urged before me, first- 
ly that the plaintiff-respondents had no 
right to sue as the attachment and sale 
of the liability for unpaid purchase money 
in question was contingent on the hap- 
pening of an event which may or may 
not happen at all and was, therefore, not 
liable to be attached or sold in execution 
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of a decree by reason of the prohibition 
contained in clause (m) of the proviso to 
sub-sec, (1) of S, 60 of the Code of Civil 
Procedure, 1908; and secondly that the suit 
being one for recovery: of unpaid purchase 
money, it was barred by time under Arti- 
cle 111 of the Indian Limitation Act, 
1908 the corresponding Article of the 
Limitation Act, 1963 being Article 53 
which prescribes a limitation of three 
years from the time fixed for completing 
the sale, or (where the title is accepted 
after the time fixed for completion) the 
date of the acceptance, which according 
to the learned counsel was November 1, 
1955, when the suit for partition was de- 
cided, 


8. With regard to the first contention 
raised by the learned counsel for the 
appellants the relevant terms of the sale 
„deed must now be noticed. The suit for 
partition (Suit No. 54 of 1949) was pend- 
ing when the sale deed was executed, It 
was stipulated that in case the property 
in suit goes out of the possession of 
Smt, Bhagwati Devi under the decree in 
Suit No, 54 of 1949 then in that case the 
purchaser shall have a right to choose 
and take ‘any property of the rental 
value of Rs, 50/- per month out of the 
properties allotted to the vendee Hari 
Mohan and he will be bound to transfer 
to her property so chosen by Smt. 
Bhagwati Devi and in case the vendor 
failed to do so the purchaser Smt. 
Bhagwati Devi would be entitled to re- 
cover the entire sale consideration with 
interest thereon at 6 per cent per annum. 
It was also agreed that in case the ven- 
dor Hari Mohan was allotted property 
of a rental value less than Rs. 50/- per 
month, then in that case, the vendor will 
be entitled to that property and for re- 
covery ofa proportionate amount of 
balance out of the sale consideration. 
The amount of Rs, 3750/- was left as 
amanat, ie., in trust for fulfilment of 
these conditions and was to be payable 
to the vendor when the said conditions 
were fulfilled. Now Suit No, 54 of 1949 
was decided on November 1, 1955. Under 
the decree in that suit some of the land 
included in the property sold to Smt. 
Bhagwati Devi was allotted to the Qura 
of the plaintiff of Suit No. 54 of 1949 
and instead some cash amount was 
awarded as compensation to the defen- 
dant-appellants in the present case, On 
these facts.it was found by the two 
courts below that the conditions on the 
fulfilment of which the amount of 
Rs. 3750/- was payable had been fulfilled. 
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It may also be mentioned here that the 
parties to Suit No. 54 of 1949 other than 
the defendant-appellants in the present 
proceedings did not prefer any appeal 
against the decree in Suit No, 54 of 1949, 
with the result that so far as the other 
parties are concerned, the decree in that 
suit has become final, On the conditions 
stipulated in the sale-deed on the fulfil- 
ment of which the amount of Rs, 3750/- 
was payable, the only question which 
now arises is whether the liability for 
payment of the same was liable to 
attachment and sale when it was in fact 
So attached and sold, the dates of attach- 
ment and sale being both prior to the 
decision of Suit No. 54 of 1949. Now the 
only possibilities in Suit No. 54 of 1949 
were the allotment of the entire property 
to vendor’s share or the allotment of a 
part or the whole or part of the property 
to the share of others who were parties 
to Suit No. 54 of 1949. The sale-deed ‘took 
note of either of these possibilities and 
made provision for the same, It cannot 
be said that the decision of Suit No, 54 
of 1949 one way or the other was an 
event which may or may not happen. 
The decision was bound to be given 
some day or the other; and in the deci- 
sion, the property was bound to be 
allotted in either of the aforesaid ways. 
Under the circumstances the reference 
by the learned Counsel.to clause (m) of 
the proviso to sub-section (1) of Sec- 
tion 60 of the Code of Civil Procedure 
was wholly misplaced. The clause refers 
to “an expectancy of succession by survi- 
vorship or other merely contingent or 
possible right or interest.” The expect- 
ancy of successian by survivorship refer- 
red to thereunder is what is usually 
called spes successionis. The principle 
behind the clause is that the property in 
such a case does not vest in praesenti and 
consequently the person having such an 
expectancy of succession hag no property 
which could be attached or sold. In the 
present case on the other hand the ven- 
dors were definitely owners of property, 
namely the share which they had in 
joint family property ang the share had 
only to be demarcated by allotment of 
specific properties to them by .the final 
decree of partition, Their interest was 
not contingent. It was vested in them. 
They had a lien in the nature of property, 
and could enforce the same. That being 
so, they were bound to be allotted some 
property at the partition and the condi- 
tions of the sale-deed only provided that 
if they were allotted a property different 
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from those which had been sold by them 
then in that case they would be bound 
to convey property of an equal valuation 
(the measure of which was fixed at the 
annual rental value of Rs. 50/-) to tae 
purchaser and, if they did so,- the 
amount of Rs, 3750/- which was left as 
amanat, i.e., in trust, immediately became 
payable to them by the purchaser, The 
vendors had a-vested interest in the 
amount of Rs, 3750/- inasmuch as if the 
purchaser did not pay the amount ev2n 
on the fulfilment of the conditions: of the 
sale-deed, he could have enforced its 
recovery by suit, 

9. The first contention raised by. the 
learned Counsel, therefore, fails, . 


10. With regard to the second conten- 
tion that the suit was barred by time, 
it must be observed as the first thing 
that the suit was instituted in “193, 
that is tó say, at a time when the Indian 
Limitation Act, 1908 - was is force, The 
contention of the learned Counsel is that 
it was governed by Article 111 of that 
Act, The terms on which the amount of 
Rs. 3750/- was left with the’ purchaser 
as Amanat, that is in trust, and on the 
fulfilment of which it became payable 3y 
the purchaser to the vendor are contain- 
ed in the sale-deed itself which is a 
registered document. The amount was 
not left with the purchaser ag unpzid 
purchase money but was specifically 
left with the purchaser as Amanat i.e. 
in trust, The nature of the money. so 


money but it was more;in the nature of 
security. Be that as it may, a vendo:’s 
right to unpaid purchase money; whether 
under an express stipulation in . the 
instrument of sale or by virtue of the 
statutory obligation under Section 55(5){b) 
of the Transfer of Property Act, 1882, is 
a right to reccver the amount personally 
from the purchaser and in addition, in 
the absence of a contract to the contrary 
a statutory charge on the property scld 
is created for the unpaid purchase mon2y 
under Section 55(4)(b) of the Transfer of 
Property Act. Suits to enforce the charge 
were not governed by Article 111 of the 
Indian Limitation Act, 1908 but by 
Article 132 and the remedy was availatle 
even where the personal remedy for the 
unpaid purchase money became barr2d 
by time. (See Megh Raj v. Abdullah 
Khan (AIR 1914 „All 131) and Munir-un- 
nissa v. Akbar Khan (1908) ILR 30 All 
172 at pp. 173-174 (FB), The limitation 
for a suit to enforce a personal remecy, 
where the right arose from an expressed 
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left wag not exactly unpaid purchese . 
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stipulation in the registered sale-deed, 
was governed by Article 116 and not 
Article 111 of the Indian Limitation Act, 
inasmuch as Article 116 was a special 
Article governing all suits on contracts 
in writing registered, In the case in hand 
the decree under appeal is in the nature 
of a decree enforcing a charge on the 
property. The limitation for a suit to en- 
force payment of money charged upon 
immoveable property was 12 years under 
Article 132 of the Indian Limitation Act, 
1908, and that such a charge was created 
under the deed has not been disputed 
before me by the learned Counsel for the 
appellants, : The: suit wag accordingly 
governed by Article 132 of the Indian 
Limitation Act, and 12 years had obvi- 
ously not elapsed from the date when 
the money sued became due which ‘was 
November 1, 1955, when according to the 
own contention of the learned Counsel 
for the appellant, the suit for partition 
was decidéd. The second contention of 
the learned Counsel has thus no merits. 


“11. No. other point was pressed before 
me by. the learned Counsel for the appel- 
lants.. 


12. In the result, the appeal fails and 
is accordingly dismissed with costs 
throughout, 
z“ - Appeal. dismissed. 


AIR 1978 ALLAHABAD 439 
-DEOKI NANDAN, J. 


‘Gopal Prasad Chaturvedi; Appellant v. 
State of Uttar Pradesh and others, Res- 
pondents. 

Second Appeals Nos. 2864 and 2866 of 
1968, D/- 26-5-1978.* ` 


Constitution of India, Art. 300 — Tort 
by State Government servants during 
non-governmental activity — Liability of 
State.. 


Where the plaintift was wrongfully 
arrested by the public servants acting as 
agents of the State Government in the 
course of recovery proceedings which 
did not relate to any sovereign act of the 
State but related to an amount which 
became due in the course of a commer- 
cial transaction of advance made by the 
State, the State along with the public 
servants was clearly liable in damages 


*(Against decree of P. C. Saxena, Civil 
J., Mathura, D/- 1-5-1968.) 
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for the wrongful arrest of the plaintiff 
effected by its agents and employees. 
AIR 1965 SC 1039, Rel. on. (Para 10) 

Anno: AIR Comm. Const. of India, 
(2nd Edn.), Art. 300, N. 5. 


Cases Referred: _ Chronological Paras 
AIR 1965 SC 1039: 1965 2) Cri LJ 144. 
6, 7, 10 


G. P. Bhargava and A. N. Bhargava, 
for Appellant; Standing Counsel, for Res- 
pondents, 


JUDGMENT :— These are two second 
appeals arising from two connected suits: 
(1) Suit No. 127 of 1964 which was the 
leading case and the plaintiffs in which 
were Gopal Prasad and 3 others, who are 
the four appellants in Second Appeal 
No. 2866 of 1968; and (2) Suit No. 206 of 
,1965 in which the plaintiff was Gopal 
‘Prasad Chaturvedi who is- the sole appel- 
lant in Second Appeal No. 2864 of 1968. 
The first of these two suits was for a 
permanent injunction for restraining the 
defendant State of Uttar Pradesh from 
realising in one lump sum or by arresting 
the plaintiff, the amount of a loan which 
had been taken by him. The other suit 
was for damages against the defendant 
State of Uttar Pradesh and Sri R. C. 
Saxena, the then Tehsildar, Mathura; and 
Sri Raghunandan Swarup, the then Dis- 
trict Industries Officer, Mathura, in the 
sum of Rs. 2,000/-, for wrongfully arrest- 
ing the plaintiff in order to recover ano- 
ther loan. 


2. The trial court decreed both the 
suits, by issue of a permanent injunction 
in Suit. No. 127 of 1964 restraining the 
defendant State of Uttar Pradesh and its 
officers from making a lump sum reco- 
very of the loan as arrears of land re- 
venue, under certificate dated 14th Nov. 
1962 (Paper No. 72/A in Suit No. 206 of 

- 1965); and by decreeing recovery of 
Rs. 2,000/- as damages against all the 
three defendants in Suit No. 206 of 1965. 
The defendants appealed to the District 
Court from the decrees.in both the suits. 
The appeals were allowed and both the 
suits for injunction and. damages were 
dismissed. . : 


_ 3. The learned counsel for the plain- 
tiff-appellant in Second Appeal No. 2866 
of 1968 stated before that the amount of 
loan for the recovery of which proceed- 
ings had been taken against the plaintiff 
Sri Gopal Prasad Chaturvedi, and in res- 
pect of which injunction was sought in 
Suit No. 127 of 1964. must have been paid 
off by now under the interim order of 
this Court dated Nov: 29, “1968,:-and con- 


Gopal Prasad v. State (Deoki Nandan J.) 


A. LR. 


sequently Second Appeal No: 2866 of 
1968 arising from the suit for injunction 
has become infructuous and was liable 
to be dismissed as such but prayed that 
there may be no order as to costs. 

4. In the suit for damages giving rise 
to Second Appeal No. 2864 of 1968, the 
following six issues were framed by the 
trial court ;— 

“(1) Whether the plaintiff was wrong- 


fully and maliciously arrested as alleged 


in the plaint? If so which defendant is 
responsible? 

(2) Whether the plaintiff suffered any 
damages? If so to what compensation 
the plaintiff is entitled? 

(3) Whether defendant No. I' is also 
liable for the acts of any of the other 
defendants? 

(4) Whether defendants Nos. 2 end 3 
are. not liable as alleged in para 11 of 
the written ‘statement of defendant 
No. 3 and para 9 of the written statement 
of defendant No. 2? 

_ (5) Whether the notice under S. 80 
C. P. C. is valid? l 
(6) Plaintiff's relief?” -t 


5. The trial court, on: issues Nos. 1, 
3 and 4, held that the plaintiff did com- 
mit a breach of cls. 2 and 3 of the agree- 
ment (Ext. A-4), and the creditor was 
authorised: by cl. 8 (4) to recover the 
whole amount then due as arrears of 
land revenue by sale of the property 
pledged or any other propérty of the 
borrower or the sureties in’ addition, or 
in the alternative to forthwith enforce 
the charge’ on the property pledged or 
any ‘part thereof, by way of the remedies 
of a holder of a simple mortgage, but 


. could ‘in no case arrest the. plaintiff for 


the recovery of the loan of Rs. 4,500/- 
under the terms of that agreement: that 
the arrest of the plaintiff was thus wrong- 
ful but the plaintiff led no satisfactory 
evidence to show that there was any 
malice on the part of the District Indus- 
tries Officer (defendant-respondent No. 3). 
On the question which of the. defen- 
dants was responsible for the arrest’ of 
the plaintiff, the trial court held that 
defendant-respondent No. 2 had ordered 
the plaintiff's arrest under the documents 
which were papers Nos. 72-A in Suit 
No. 127 of 1964 and Ex. 3, in Suit No. 206 
of 1965,. and the stand of the defendant 
respondent No. 2 that he arrested the 
plaintiff . under the directions obtained 
therein was wrong; that ‘under the law, 
the plaintiff could not have been arrest- 
ed for recovery of èither' of the loans, 
and-since the defendant-respondent’-No. 3 


‘not liable. 
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had recommended the recovery of the 
two loans as arrears of land revenue 
against the terms of the agreement, and 
since ‘it was his action which ultimately 
led to the arrest of the plaintiff, both the 
defendant-respondents Nos. 2 and 3 were 
liable to pay damages for the wrong ul 
arrest of the plaintiff. As to the liabi- 
lity of the first defendant-respondent, ` it 
was held that although the State is not 
liable for the acts of omission and com- 
mission by its officers acting in exercise 
of powers under a statute or in matters 
relating to the exercise of the sovereign 
power of the State, yet it was vicariously 


. liable for the wrongful acts of its sər- 


vants in commercial and other transac- 
tions, and, accordingly,. all the three de- 
fendant-respondents were responsible for 
and liable to pay damages for, che 
wrongful arrest of the plaintiff. On issue 
No. 2, the plaintiff’s claim of Rs. 2,000/- 
as damages, was found reasonable end 
proved. On issue No. 5, the notice under 
S. 80 C. P. C. was found to be valid, end 
in the result the plaintiff was found en- 
titled to the relief claimed; and the suit 
was decreed accordingly. 


6. On appeal it was urged before the 
lower appellate court that the State can- 
not be responsible for the tortious ects 
of its employees and reliance was plazed 
on certain cases including the decision of 
the Supreme Court in Kasturi Lal v. 
State of U.. P. (AIR 1965 SC 1039). It 
was held. by the lower appellate Court 
that even if the act of the Tehsildar in 
pursuance of the orders of the Distzict 
Magistrate; Mathura, on the report of the 
District Industries Officer may not have 
been legal, or may have been even torti- 
ous, the State could not be liable for the 
same. It was further held, in the con- 
text of the cases relied upon on behalf 
of the plaintiff, that the State could not 
be said to have ratified the wrongful 
acts of its servants and was, therefore, 
With regard to the two other 
defendants who were the officers held by 
the trial court to be primarily respons:ble 
for the wrongful arrest of the plaintiff, 
the lower appellate court observed that 
they had not appealed from the decree, 


but the’ decree could not be allowed to 


stand in view of the fact that the plain- 
tiff had failed to prove that his arzest 
was malicious in addition to proving that 
it was illegal.’ The lower appellate court 
further held that the process for recovery 


of the amount as arrears of land revenue. 


having been issued, a. warrant. for arrest 
could: be issued ‘and, it was. therefore, 
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not unnatural or abnormal if the Tehsil- 
dar sought to recover the amount by 
arresting the plaintiff, and consequently 
the act of the Tehsildar in arresting the 
plaintiff could not be said to be. malicious. 
In the result the lower appellate court 
held that neither of the three defendant- 
respondents was liable to pay any dama- 
ges for the plaintiff’s arrest. 

7. Mr. G. P. Bhargava, learned coun- 
sel for the plaintiff-appellant, has urged 
before me that in a suit for damages for 
false imprisonment, the law does not re- 
quire the plaintiff to establish that the 


_ defendants were actuated by malice in 


addition to proving that the arrest was 
unwarranted by law or illegal, and fur- 
ther that the principle laid down by the 
Supreme Court in Kasturi Lal’s case does 
not apply to the present case, as the 
matter did not relate to any sovereign 
act of the State, nor had it been shown 
that the arrest was made by the defen- 
dant-respondents Nos. 2 and 3 under any 
statutory authority. The learned Stand- 
ing Counsel relied upon cases of malici- 
ous prosecution where it is well estab- 
lished that in addition to proving the 
absence of reasonable and probable cause 
for the prosecution, the plaintiff has also 
to prove that the defendant was actuat- 
ed by malice in prosecuting the plaintiff. 

8 In Winfield on Tort: (7th Edn, 
page 162) the law has béen stated thus :— 

.“False imprisonment must be sharply 
distinguished from the tort of malicious 
prosecution...,........... the plaintiff in an 
action for it (malicious prosecution) must 
prove that the defendant -(a) instituted a 
prosecution of him which (b) ended in 
the plaintiff's favour, and (c) was insti- 
tuted without reasonable or probable 
cause, and (d) was malicious. Compare 
this with the much lighter burden of 
proof in an action for false imprisonment. 
All that the plaintiff need prove is the 
restraint by the defendant. He need not 
prove that it was unlawful. The burden 
of proof is on the defendant ‘to show that 
it was lawful.” 

In Salmond ‘on Tort (12th Edn., pages 
299-300) the position of the law has been 
stated thus :— 


While in an action for malicious pro- 


secution “the plaintiff can succeed only 
if he proves both malice and the absence 


.of any reasonable and probable cause for 


proceedings complained of............ in ` an 
action for false imprisonment, just as in 
all other cases of trespass to person or. 
property, liability is created, in general, - 
even. by honest and inevitable -mistake.” 


442 All. [Prs. 9-11] 


9. In view of the above position of the 
law I put it to the learned Standing 
Counsel whether any warrant of arrest 
was issued by an authority competent to 
do so in the course of proceedings for 
recovery of the sums of money of the 
kind involved in the present case, and 
if so whether there was any recovery 
certificate for initiating the proceedings 
for recovery of the amounts in question 
as arrears of land revenue, and whether 
the steps of issuing a citation, and the 
notice to show cause why the defaulter 
may not be arrested, were taken before 
the plaintiff’s arrest by the Naib Tehsil- 
dar, defendant-respondent No. 2, in the 
present case Mr. M. G. Negi, learned 
Standing Counsel, frankly conceded be- 
fore me that there was nothing on the 
record to show that any warrant of 
arrest, or recovery certificates, or cita- 
tion, or notice to show cause were issued 
before the plaintiff’s arrest by the defen- 
dant-respondent No. 2. All that he could 
point out was Ex. A-3 in ‘the suit for 
damages and paper No. 72-A’in the suit 
for injunction. Both these are dated 
Nov. 14, 1962 and addressed to Chief 
Revenue Accountant, Mathura, by the 
District Industries Officer, Mathura. 
Ex. A-3 was accompanied by a letter duly 
approved by the District Magistrate, 
Mathura for effecting the recovery of.the 
loan amount. advanced to M/s. Cloth and 
Hand Printers Industrial Co-operative 
Society Limited, and shows that the prin- 
cipal amount was Rs. 4,500/-.. Simple 
interest was chargeable’ thereon at 3% 
‘per annum from 13th Dec. 1960 up to the 
date of recovery, and penal interest was 
chargeable at the rate of 8 per cent per 
annum on the principal amount of 
Rs. 4,500/- plus the amount of simple 
interest accrued up to 13th Dec. 1962. The 
letter thereafter mentions the name of 
the plaintiff as the Managing Director of 
the Society and the names of the two 
sureties. On the back of this letter there 
is a note by the Naib Tehsildar dated 
2ist Nov. 1962 apparently addressed to 
the District Magistrate which runs as 
follows :— 


“Submitted. Citation may please be 


issued against Managing Director. 
Sd/- Illegible. 

N. T.C. 

; 21/XL” 
Thereunder -there is an order 

“Amin to realise. on the spot. 

Sd/- Illegible. 
21/11/62.” - 
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Thereunder, there is a note showing 
that the three amounts of Rs. 3,000/-, 
Rs. 1,500/- and Rs. 978/- had been depo- 
sited, which is followed by a note for- 
warding the document to the O. C. Col- 
lection. This document cannot be con- 
strued by any stretch as a recovery certi- 
ficate or an order of the District Magis- 
trate authorising the arrest of the plain- 
tiff. It has, therefore, to be held that the 
arrest of the piaintiff was whollly un- 
warranted by law and was accordingly 
illegal and wrongful. I need not go into 
the question whether under the agree- 
ment of loan any proceedings for reco- 
very of the amount could be taken by 
way of arrears of land revenue, inasmuch 
as it has not been. established that the 
plaintiff was arrested in the course of 
any proceeding which may answer the 
description of proceedings for recovery of 
arrears of land revenue. ` 


10. The question which then arises is 
about the liability of the defendants. It 
is undisputed that.the second defendant- 
respondent effected. the plaintiff's arrest 
at the instance of the third defendant- 
respondent. Both of them were acting 
as agents of. the. Government of Uttar 
Pradesh and it has not been shown that 
they were acting in the exercise of any 
powers conferred on either of them under 
any statute. The proceedings did not 
relate to any sovereign act of the State 
and the amount became due in the course 
of a commercial transaction of advance 
made by the State. In Kasturi Lal v. 
State of U. P. (AIR 1965 SC 1039) a 
distinction was drawn in clear terms be- 
tween acts committed by the State 
employees in the course of the exercise 
of its sovereign power and the acts com- 
mitted by them in the course of perform- 
ing the non-governmental or . 
sovereign activitizs of the State. 
being so, the defendant State of Uttar 
Pradesh was clearly liable for the wrong- 
ful arrest of the. ‘plaintiff by its agents 
and employees in the course of recovery 
of amounts of loan advanced by the Gov- 
ernment to the Co-operative Society o 
which he was the. Managing Director. 
The defendant-respondents Nos. 2 and 3, 
are. of course directly liable for the 
wrongful arrest of the plaintiff. As to 
the amount of damages claimed by the 
plaintiff and awarded by the. trial court, . 
nothing. was shown that it was in any 
way excessive. 













11. No other point was pressed before 
me by the learned Standing Counsel. ` 


£ 
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12. In the result, Second Appeal 
No. 2864 of 1968 succeeds and is allowed. 
The judgment and decree of the Court 
of the Civil Judge, Mathura in Civil 
Appeal No. 22& of 1966 are set aside ard 
the decree. of the Court of the Muns-f, 
Mathura in Suit No. 206 of 1965 decre2- 
ing the suit for recovery of Rs. 2,00C/- 
as damages against all the three defen- 
dants is restored with costs: throughout. 
Second Appeal No. 2866 of 1968 is dis- 
missed as infructuous, without any order 
as to costs. 

Appeal allowed. 
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M/s. Ramchand and Sons Sugar Mitls, 


Appellant v. State of U. P., Respondent. 


Civil Ref. No. 1 of 1968, D/- 5-12-1977.* 
Stamp Act (2 of 1899), S. 2 (17) and 


Sch. I-B (as applicable to U. P.) Arts. 40 


(b) and 57 — “Mortgage deed” — Com- 
parison of definition with that under T.P. 
Act — Applicability of Arts, 40 (b) and 57. 
((i) Companies Act (1956), S. 46; (ii) T. P. 
Act (1882), S. 58). 


In a suit filed by a company, the aa 
directed the company to furnish security 
either in cash or of the properties of -he 
plaintiff company. In compliance, some 
Directors of the Company executed a 
bond and thereby pledged the Compary’s 
property for the payment of the amount 
that may be found ultimately due by che 
Court against the Company. 

On the interpretation of the document, 
held, 


(i) the bond..was epeotted by the Direc- 
tors on behalf of the Company and in 
view: of S. 46 of the Companies Act, it 
was not necessary that the deed sho.ld 
specifically mention that it was being 
made in the name of the Company. (ii) 
The Company being the plaintiff Art. 57 
of Sch. I-B would not be attracted. “he 
Article applies only where the bond is 
executed not by the party concerned Sut 
by the third party. (iii) The definition of 
the “mortgage deed” in the Stamp Acz is 
wider than is contained in the T. P. Act 
and includes every instrument for the 
purpose of securing moneys mentionec in 
the definition, even if the transaction Goes 


“(Against Judgment of K. P. Asthana 
Civil J. Barabanki, D/- 2-5-1967). 
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not ultimately result in the transfer of 
an interest in immovable property. It 
the deed creates to, or in favour of, an- 
other, even a right over or in respect of 
specified property, it will be a mortgage 
deed. The deed in question, therefore, 
would fall within the definition of “mort- 
gage deed” contained in S. 2 (17) of the 
Stamp Act; and as the possession of the 
property had not been transferred, Cl. (b) 
of Art. 40 of. Schedule I-B shall be ap- 
plicable. (Paras 8, 4, 5) 

Anno: AIR Manual (3rd Edn.), Comp. 
Act, S. 46, N. 3; Stamp Act, S. 2 (17), N. 2; 
AIR Comm., T. P. Act (ith Edn.), S. 58, 
N. 2. 


Cases Referred : Chronological Paras 
AIR 1970 All 644 (SB) _. 5 
ATR 1964 All 519 ` 4 
AIR 1942 Oudh 371 (SB) 4 


HARI SWARUP, J. :— This is a refer- 
ence under the Stamp Act in a suit filed 
by a Company (M/s. Ram Chand and 
Sons Sugar Mills Private Limited). The 
plaintif was required by the court per 
its order dated 21-7-1962 the furnishing 
of security as a condition for the main- 
tenance of the injunction order. The 
relevant portion of the order was: f 

“Having regard to all the facts and cir- 
cumstances of the case, I am of the opin-- 


‘ion that the plaintiff must furnish ade- 


quate security.to the extent of Rs. 22.61 
lacs, The plaintiff has filed registration 
certificate showing that the mill property 
is free from encumbrance. According to 
the plaintiff's estimate its value is in the 
neighbourhood of 80 lacs, while accord- 
ing to the defendant, its value is near- 
about 40 lacs. The plaintiff-applicant is, 
therefore, required to furnish security 
either in cash or of the aforesaid mill 
property to the extent of Rs. 22.61 lacs 
or for any other balance -found due on 
account of cane cess tax or purchase tax. 
This security must be furnished to the 
satisfaction of this court by 18-8-1962.” 


_ On the basis of this order, the company 
passed a resolution authorising some of 
its Directors to execute the necessary se- 
curity bond. The resolution of the Board 
of Directors was passed on August 20, 
1962, and it runs as under: 


“Resolved that Shri Roshan Lal, Shri 
Jugal Kishore, Shri Ram Sarup and Smt. 
Padmavati are hereby authorised in their 
individual capacity to execute security 
bond as-per orders of the District: Judge 
Barabanki, in Suit No. 1° of 1962 for 
pledging the property of the company 
and incurring liability of payment in- 
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dividually on their moveable and im- 
moveable property.” 


On the basis of this ane: the bond 
in dispute was executed on 25th August, 
1962. The above resolution was ` subse- 
quently rectified at the meeting of the 
shareholders held on 14-8-1967 and the 
following further resolution was passed: 


“Resolved further that the Company 
and its property shall be liable for the 
amount for which the security has been 
given.” 


2. When the document was filed stamp 
duty was paid on the basis of the duty 
payable under Art, 57 of the Schedule I-B 
of the Stamp Act. An objection was 
raised to the quantum of stamp duty paid 
on the document. The contention of the 
Revenue was that the document was 
_ chargeable with stamp duty under Art. 40 
of Schedule I-B and not Art. 57.. The 
contention was not accepted by the 
learned Civil Judge. He held that the 
document had not been executed by or 
on behalf of the plaintiff company and 
accordingly fell under Art. 57 of Sche- 
dule I-B of the. Act. The Chief Inspec- 
tor of Stamps acting as Collector under 
the Stamp Act, feeling aggrieved by the 
order, has referred the following quesa 
tion for our opinion: 


“Whether the document dated August 
25, 1962 referred to above is a “Mortgage 
Deed” within the meaning of S. 2, sub- 
sec. (17) of the Stamp Act, chargeable 
with a duty of Rs. 33,915.00 p. under Arti- 
cle 40 (b), Sch. I-B of the U. P. Stamp 
(Amendment) Act 1959.” 


‘3. The character of the document has 
to be seen in the light of the order pass- 

ed by the court and the resolution of the 
` company because the document itself 
refers to the court’s order and the resolu- 
tion of the Company. As. already seen, 
the court had directed the plaintiff 
company to furnish the security either 
in cash or of the properties of the 
plaintiffs mill. The resolution of the 
Company had authorised the Directors 
Lala Roshan Lal, Lala Jugal Kishore, 
Lala Ram Sarup and Smt. Padmavati to 
execute the document for the purpose of 
“Pledging the property of the company 
and incurring liability of payment in- 
dividually on their moveable and im- 
moveable property.” The reference in 
the resolution is to the order of the Dis- 
trict Judge. In this context the word 
“their” should be deemed to refer to the 
company and not to the individual Direc- 
ters. The resolution therefore clearly 


authorised .these Directors to pledge the 
properties of the company by way of 
security required. under the order of the 
court, The intention of the company is 
further clear from the subsequent reso- 
lution passed by the share-holders of the 
Company on 14-8-1967 in which, even 
after the order of the learned civil Judge, 
it was resolved that the company and its 
property shall be liable for the amount 
for which the security had been given, 
The bond in dispute also shows that the 
security was in connection with the order - 
of the court and was in respect of the 
properties mentioned in the schedule 
attached to the Deed. The schedule of 
properties given in the document contains 
the following eniry: 

“The Sugar Mill Building, ‘Machinery 


. and all furnitures and fixtures and all 
‘rights and interest situate at Barabanki 


bounded as below.” 
Then the boundaries are given. Later 
on, again in the Deed is the assertion: 

“The property mentioned in the Sche- 
dule below shall remain charged and be 
liable for payment of the amount as per 
order of the: Hon’ble court or of the 
Appellate court that may be passed the 
property described in the schedule below 
can be sold and the amount mentioned 
above be realised.” 

A reading of the document in question 
thus shows that the bond had been exe- 
cuted by the four Directors of the com- 
pany on behalf of the company and they 
had by- this document pledged the com- 
pany’s property for the payment of the 
amount that may be found ultimately 
due by the court against the Company. 
Under the Companies Act, S. 46, “con- 
tract” on behalf of a company may be 
made as follows: 

“(a) a contract which, if made between 
private persons, would by law be re- 
quired to be in writing signed by the 
parties to be charged therewith, may be 
made on behalf of the company in writ- 
ing signed by any person acting under 
its authority, express or implied, and 
may in the same manner be varied or 
discharged; 

(b) 


(2) A contract made according to this, 
section shall bind the company.” 

Hence it is not necessary that the deed 
should specifically state that the con- 
tract was being made in the name of the 
company. If the document shows that 
it was executed on behalf of the com- 
pany, it will bind the company and will 
be deemed to be a document ‘entered 


mi 
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into by the company itself. We ere 
therefore unable to accept the view of 
the learned Civil Judge that the present 
document has not been executed on be= 
half of the company. 

4. The company in the present case 
was the plaintiff. Article 57 of Sch. LB 
will therefore not be attracted. Thais 

(contd. on col. 2) 
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view finds support from a decision of this 
court in K. K.- Industries (P) Ltd. v. 
Board of Revenue (AIR 1964 All 519). 
In Hunter v. Emperor (AIR 1942 Oudh 
371) (SB) it was held that Art. 57 applies 
only to the cases where the bond is exe- 
cuted not by the party concerned but 
by a third party. Art. 57 was according- 
ly not applicable to the present deed, 


5. Article 40 in Sch. I-B of the Stamp Act reads as under: 


“Mortgage-Deed, not being an agree- 
ment relating to Deposit of Title-deeds 
Pawn or Pledge (No. 6), Bottomry Bond 
(No. 16). Mortgage of a Crop (No. 41), 
Respondentia Bond (No. 56) or Security. 
Bond (No. 57) — 

(a) When possession of the property 
or any part of the propertr 
comprised in such deed is given 
by the mortgage or agreed to 
be given: 

_ b) When possession is not given o? 
agreed to be given as aforesaid. 


The term “Mortgage-deed” has been 

defined in sub-sec. (17) of S. 2 of che 
Stamp Act, as under: 
_" “Mortgage-deed” includes every in- 
strument whereby for the purpose of 
securing money advanced, or to be ad- 
vanced, by way of loan, or an existing 
or future debt, or the performance of an 
engagement, one person transfers, or 
creates to, or in favour of, another, a 
right over or in respect of specified pro- 
perty.” 


The definition of the “mortgage-de2d” 


. in the Stamp Act is thus a wider defini- 


tion than is contained in the Transfer of 
Property Act, which runs as under: 


."A mortgage is the transfer of an in- 
terest in specific immoveable property 
for the purpose of securing the payment 
of money advanced or to be advanred 
by way of lcan, an existing or future 
debt, or the performance of an engage- 
ment which may give rise to a pecuniary 
liability.” 

The definition in the Stamp Act in- 
cludes every instrument for the purpose 
of securing moneys mentioned in the 
definition, even if the transaction Coes 
not ultimately result in the transfer of 
an interest in immoveable property. If 
the deed creates to, or in favour of, an- 
other, even a right over or in respec: of 
specified property, it will be a mortgage- 
deed. In Padamchand v. Chief Control- 
ling R. A. (AIR 1970 All 644) (SB) it was 


The same duty as a Convey- 
ance (No. 23) for a consideration 
equal to the amount secured by 
such deed. 


The same duty as a bond 
(No. 15) for the amount secured 
by such deed. 


eee see cee one 


$9 
observed in the judgment of T. P. Mu- 
kherjee, J. (at p. 645): 

“It would be noticed that the connota- 

tion of mortgage involved in the defini- 
tion given in S. 2 (17) of the Act is much 
wider; in the first place, it is not restrict- 
ed to immoveable property and, there- 
fore, it includes pawn or pledge of 
movables, secondly, it is not restricted to 
transfer of an interest or right to pro- > 
perty; it also includes a charge which 
creates a right to property, that is, a 
jus ad rem, as distinguished for a jus in 
rem created by a mortgage under the 
Transfer of Property Act.” 
The deed in question, therefore, in our 
opinion, will fall within the definition of 
“mortgage-deed” contained in S. 2 (17) of 
the Stamp Act; and as it is nobody’s case 
that the possession of the property had 
been transferred, cl. (b) of Art. 40 of 
Sch. I-B shall be applicable. 


6. Nobody has urged before us that 
în case the deed in question is chargeable 
as a mortgage-deed under Art. 40 (b) of 
Sch. I-B of the Stamp Act, the amount 
of duty will not be Rs. 33,915.00 P. as 
suggested by the Chief Inspector of 
Stamps. 


7. In the result, we are of opinion 
that the document in question is charge- 
able as a mortgage-deed under Art. 40 (b) 
of Sch. I-B of the Stamp Act with a duty 
of Rs. 33,915.00 P. 
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8& Let a copy of this order be sent to 
the Chief Inspector of Stamps acting as 
Collector under the Stamp Act, U. P, 
Allahabad. 

Reference answered accordingly. 
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Govind Lal Chawla, Appellant v. C. K. 
Sharma and others, Respondents. 

Second Appeal No. 1379 of 1974, D/- 
19-5-1978.* 

(A) Civil P. C. (5 of 1908), S. 100 — Con- 
struction of document. 

The construction of a document of title 
or of a document: which is the foundation 
of the rights of parties necessarily raises 
a question of law. AIR 1962 SC 1314; AIR 
1966 SC 1652, Rel. on. (Para 6) 

Anno: AIR Comm., C. P. C., S. 100, 
N. 29. 

(B) Contract Act (9 of 1872), S. 55 — 
Time whether essence of contract — Con- 
tract for sale of land. 

There is a presumption that in cases of 
immovable property time is not the 
essence of the contract. It has therefore 
to be inferred from the terms of the 
agreement and circumstances whether 
the time was the essence of the contract 
or not. 

According to condition 3 of the agree- 
ment the mortgage deed in favour of one 
G. Alphanzo was to be cleared and paid 
by the vendors before the execution of 
the sale-deed. According to condition 4, 
the vendors were to execute the sale deed 
within a period of six weeks from the 
date of the agreement and in case of his 
failure to do so, the second party was to 
adopt legal proceedings, and, according 
to the fifth condition in case of default of 
the vendees, the earnest money was to 
be forfeited : 


Held that these stipulations showed 
that before the sale deed could be ex- 
ecuted the mortgage of G. Alphanzo was 
to be satisfied and the sale deed was to 
be executed by “he vendors within six 
weeks. Thus, in a case like this the time 
could not be essence of the contract. The 
vendee had to be satisfied about the fact 
that mortgage was cleared. It was also 
stated that before the sale deed could be 
executed the vendors had to get their 
names mutated over the property. These 
conditions had therefore to be satisfied, 





*(Against judgment and decree of P. Dayal 
1st Addl. Dist. J., Allahabad, D/- 18-4- 
1974), 
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and, till they were satisfied the sale deed 
could not be executed. AIR 1977 SC 1005, 
Rel. on. (Para 7) 
- Anno: AIR Manual, Contract Act, 5. 55, 
N. 9. f 

Cases Referred : 
AIR 1977 SC 1005 
AIR 1967 SC 868 
AIR 1966 SC 1652 
AIR 1962 SC 1314 
AIR 1949 Cal 661 
AIR 1931 Lah 696 
AIR 1915 PC 83 

B. Dayal and V. Sahai, for Appellant; 
N. C. Upadhyaya, K. C. Saxena and R.K. 
Dwivedi, for Respondents. 

JUDGMENT :— This second appeal has 
been filed by defendant Govind Lal 
Chawla against the decree passed by the 
trial court cancelling the sale deed dated 
24-12-1966 executed by respondent No. 2 
and Mrs. Lucas, predecessor-in-interest of 
respondents Nos. 3, 4 and § in favour of 
the appellant. That decree was confirm- 
ed by the Additional District Judge, 
Allahabad. Mrs. C. Gordon and Mrs. 
Lucas own house No. 34 Muir Road, 
Allahabad. Its corresponding old Corpo- 
ration Number was 20. Both these ladies 
entered into an agreement for sale in 
favour of respondent Sri C. K. Sharma 
for a consideration of Rs. 17,000/- on 4-8- 
1966. A sum of Rs. 5,000/- was paid to- 
wards the earnest money. Some time 
later a further sum of Rs. 750/- was paid 
to these two ladies towards the earnest 
money. According to the agreement, 
the sale deed was to be executed 
within a period of six weeks from the 
date of the agreement. Subsequently on 
1-12-1966 Madanlal who is a pro forma 
respondent, sent a notice to vendors and 
endorsed its copy to Sri C. K. Sharma. 
On 15-12-1966 the vendors in reply to 
notice dated 1-12-1966 refuted the allega- 
tions contained in it. They asserted that 
respondent Madanlal did not get the sale- 
deed executed within six weeks accord- 
ing to the stipulation conteined in the 
agreement dated 10-1-1966 executed by 
the aforesaid ladies in his favour. They 
denied the existence of the agreement 
and they informed him of the agreement 
dated 4-8-1966 between the plaintiff-res- 
pondent Sri C. K. Sharma and them- 
selves. Subsequently, under the influence 
of some persons the two ladies did not 
support the fact of the execution of the 
agreement for sale in favour of the_res- 
pondent Sri C. K. Sharma. On 20-12-1966 
the plaintiff respondent Sri C. K. Sharma 


sent a registered letter to the two ladies 
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to receive the sum of Rs. 11,250/- and to 
execute the sale deed and be present Hr 
registration in the office of the Registrar 
on 26-12-1966. The two ladies did not 
reach the office of the Registrar and fal- 


. ed to execute the sale deed. Later on tne 


respondent Sri C. K. Sharma receiv2d 
letter dated 31-12-1966 from Mrs. C. 
Gordon informing him that they had ex- 
ecuted the sale deed in favour of the ap- 
pellant on 24-12-1966. The sale deed, 
according to the plaintiff-respondent Sri 
C. K. Sharma was illegal, inoperative and 
it was not binding on the plaintiff respon- 
dent. The sale deed was challenged >n 
the ground that there did not exist any 
agreement for sale between the two ladies 
and respondent Madanlal, Even if- any 
such agreement existed, it stood cancelled 
and vitiated on account of non-compliarce 
with the terms of the agreement. It was 
also cancelled: by these two ladies. Plain- 
tiff respondent Sri C. K..Sharma was 
entitled to get a valid sale deed executed 
in his favour under his valid agreemeat. 
The sale deed executed in favour of the 
appellant was void. The -vendors were 
estopped from transferring the property 
in suit by sale in favour of the appellant. 
The sale deed, according to the terms of 
the agreement in favour of respondent 
Madanlal was to be executed within six 
weeks but it was not done. The agree- 
ment, therefore, stood cancelled, Plaintiff- 
respondent Sri C. K. Sharma claimed 
that he was always ready and was 
still ready to’ perform his part of 
the contract. On these allegations fhe 
plaintiff’ respondent claimed relief for a 
direction to the respondents Nos. 1 and 2 
to execute a sale deed in respect of 
34 Muir Road, Allahabad, in favour of 
the plaintiff-respondent Sri C. K. Sharma 
on receipt of the sum of Rs, 11,250/- from 
him. The alternative relief was for the 
refund of the sum of Bs.’ 5,750/-. 


2. The respondent-vendors claimed 
that the appellant was a bona fide par- 
chaser of the said property on the. besis 
of the agreement dated 10-1-1966. The 
agreement provided that the sale deed 
would be executed in favour of respon- 
dent Madanlal or his nominee, The 
agreement with the respondent Madarlal 
dated 10-1-1966 contained the condition 
that the vendors would get their names 
mutated and they would satisfy a mert- 
gage-debt due to Sri G. Alphanzo. It was 
claimed further that under. the agr2e- 


ment dated 10-1-1966 the time was not ` 


the essence of the contract. Plaintiff- 
respondent Shi C. K. Sharma had kncw- 
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ledge of the agreement dated 10-1-1966, 
The respondent, however, got another 
agreement for sale executed subsequently 
for a consideration of Rs. 17,000/-. The 
subsequent. agreement was inoperative, 
void and ineffective., The agreement 
dated 4-8-1966 was not.binding on the 
vendors. The plaintiff-respondent pre- 
vented the vendors from complying with 
the agreement in favour of respondent 
Madanlal. Respondent Madanlal as well 
as the appellant filed the written state- 
ments. Madanlal claimed that the agree- 
ment for sale in favour of himself or his 
nominee dated 10-1-1966 was a perfectly 
valid document and subsisted till the sale 
deed was executed in favour of Madanlal 
or his nominee the appellant. in his case. 
Under that agreement it was incumbent 
upon the vendors to satisfy Madanlal or 
his nominee about their title and its being 
free from any incumbrance and as such 
time was not the essence of the contract 
under agreement dated 10-1-1966. That 
agreement was never cancelled. Plain~ 
tiff-respondent. Sri C. K. Sharma had full 
knowledge of the said agreement... The 
agreement was not binding on respondent 
Madanlal. Respondent No. 1 had no right 
to purchase the property and he had na 
cause of action. To similar effect is the 
written statement of the .appellant. 


3. The main issues that’ arose before 
the trial court which are relevant for the 
purposes of this appeal related to the 
questions whether under agreament dated 
10-1-1966 the time was the essence of the 
contract; and, whether the vendors had 
cancelled that agreement. The other 
questions related to the question whether 
the agreement in favour of the plaintiff- 
respondent was void. 


4. In appeal before the lower appel- 
late court the following points: arose for 
decision: 

“1, Whether time was the essence of 
the contract between the defendants Nos. 
1 and 2/1 to 2/3 and ‘the defendant No. 3? 

2. Whether the agreement for sale in 
favour of the defendant No. 3 was revok~ 
ed? 


3. Whether the sale executed in favour 


‘of the defendant No. 4 was validly ex- 


ecuted according to the terms of agrees 
ment dated 10-1-1966 ? 

4, Whether the agreement dated 4-8- 
1966 in favour of the plaintiff is void ? 


5. Appellant’s relief, if any ?” 
' 45. On these points the learned Addi- 
tional District Judge who heard the ap- 
peal held that the time was the essence 
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of the contract between the vendors and 
Madanlal. On point No. 2 it was held that 
the agreement in favour of Mandanlal 
stood revoked. On point no. 3-also it was 
held that the sale deed executed in 
favour of the appellant is against the 
terms of the agreement dated 10-1-1966. 
Point No. 4 was also decided against the 
appellant, As a result of these findings 
the appeal was dismissed. 


6. The main contentions that have 
been raised in this-appeal relate to the 
question whether in the agreement 
dated 10-1-1966 time was the essence of 
the contract and whether the agreement 
dated 10-1-1966 stood revoked. The third 
contention relates to the validity of the 
sale deed executed in favour of the ap- 
pellant on ‘24-12-1966. Before dealing 
with the question whether in this case 
time was essence of the contract or not, 
I shall deal with the objection raised by 
the counsel for the respondent. He has 
contended that the question whether the 
time was the essence of the contract or 
not is a finding of fact and there being 
the concurrent findings of the two courts 
below, the question cannot be agitated in 
second appeal. He has relied on Beni 
Sah v. Sew Sah (AIR 1949 Cal 661). It 
was held by Blank J. in that case, that 
the question whether the time was. of 
the essence of the contract depended on 
the intention of the parties. The inten- 
tion of the parties is a question of fact 
and this court will be bound by the pro- 
ceedings of the courts below on the matter 
of fact. While taking this view the learn- 
ed Judge distinguished the Privy Council 
case— Jamshed Kodaram Irani v. Burjorji 
Dhunjibhai (AIR 1915 PC 83). He also 
placed reliance on Jwala Ram v. Mathura 
Das (AIR 1931 Lah 696). 
was held that while interpreting the 
terms of a compromise decree, the ques- 
tion whether a default has or has. not 
taken place is one of fact to be decided 
on facts of each case. It cannot be laid 
down as a matter of law that the time 
was not the essence of the contract in 
such cases. In these cases the question 
of interpretation of a compromise - decree 
arose. They were not the cases in which 
the terms of a mere agreement between 
the parties came up for interpretation. 
It has, however, been held in numerous 
cases: by the Supreme Court that the con- 
struction of a document is a question of 
law. If any cases are needed to be cited 
for, this proposition they. are to be found 
in AIR 1962 SC.1314, Chuni Lal V. Mehta 


and Sons Ltd: v--Century Spinning “and 
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In that case it. 
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Manufacturing Co. Ltd. and AIR 1966 SC 
1652, Bhusawal Borough Municipality v. 
Amalgamated Electricity Co. Ltd. Bhusa- 
wal. It has been laid down in these cases 
that the construction of a document of 
fitle or of a document which is the foun- 
dation of the rights of parties neces~ . 
sarily raises a question of law. . 


7. I now proceed to examine whether - 
the time was of the essence of the con- 
tract under the agreement in question. 
The vendors in this case had executed an 
agreement in favour of one Madanlal on 
10-1-1966. The terms of the agreement 
Ex. B-20 have to be construed. The 
agreement was executed by Mrs. M. 
Lucas and Mrs. C. Gordon who claim to be 
the owners of 20, Muir Road. The agree- 
ment was executed in favour of Madanial. 
According to the agreement the sale deed 
was to be executed in favour of Madanlal 
and/or his’ nominee or nominees. The 
consideration for sale was to be Rupees 
16,000/-. The sum of Rs. 500/- was paid 
as earnest money, The: stipulations in 
the deed of agreement were as below :— 


"1. That in pursuance of the said agree~ 
ment and in consideration of the said sum ' 
of Rs. 16,000 (Rupees sixteen thousand : 
only), to be paid by the second party 
and/or the nominee or nominees of the 
second party, the first party shall trans- 
fer by way of absolute sale, the said pre- 
mises No. 20, Muir Road, Allahabad, 
together with all the rights of the First 
Party in the land, and constructions to 
the Second Party and/or the nominee or 
nominees of the Second Party free of 
enumbrances.” : 

2. That, out of the said sum of Rupees 
16,000/- the First Party has this day been 
paid a sum of Rs. 500/- (Rupees five” 


hundred only) by way of earnest money, 


and the balance of Rs. 15,500/-- (Rupees 
fifteen thousand and five hundred only) 
shall be paid to the First Party on the 
execution of the sale-deed, ‘before the 
Sub-Registrar, Allahabad. 


3. That the said property is subject to 
a mortgage in favour of Mr. G. Alphanzo 
and the dues of the mortgagee will be 
cleared and paid by the First Party be- 
fore the execution of the sale-deed. 


‘4, That the First: Party shall executé ` 
the sale deed within a period of six weeks ` 
from this date and in case of failure on 
his part to do .so, the Second Party may ` 
adopt .legal proceedings: for’ specific per- 
formance or refund of his earnest, ‘money, ! 
as he may chooses: -- ls otoo ce o etai 
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5. That in case the second party com- 
mits a default, the earnest money skall 
be forfeited.” 


Conditions 3 and 4 are quite: important, 
According to Condition 3, the mortgage 
deed in favour of Sri G. Alphanzo was to 
be cleared and paid by the vendors 5e- 
fore the execution of the sale-deed. Ac- 
cording to Condition 4, the vendors ware 
to execute the sale deed within a period 
of six weeks from the date of the agree- 
ment and in ease of his failure to do so, 
the Second Party was to adopt legal pro- 
ceedings, and, according to the fifth. con- 
dition in case of default of the vendees, 
the earnest money was to be forfeited. 
These stipulations show that before the 
sale deed could be executed the mortgage 
of Sri G. Alphanzo. was to be satisfied and 
the sale deed was to be executed by the 
vendors within six weeks: Thus, ir a 
case like the one before me the t-me 
could not be the essence of the contract, 
So far as the vendee in this case is con- 
cerned, he had to be satisfied about the 
fact that mortgage. was cleared.. It is also 
stated that before the sale deed could be 
executed the vendors had to get their 
names mutated over the property. These 
conditions- had therefore to be satisfied, 
and, till they were satisfied the sale deed 
could not be executed. In Govind- Prasad 
v. Hari Dutt (AIR 1977 SC 1005) follow- 
ing Gomathinayagam Pillai v. Palaniswami 
Nadar (AIR 1967 SC 868) it was held that, 
it is settled law that, “the fixation of the 


. period within which the contract has to 


be performed does not make the stipula- 


tion as to time of the essence of the con- 


tract. If the contract relates to sale of 
immoveable property it would normally 
be presumed that time is not of the 
essence of the contract... The intention to 
treat time as the essence of the contzact 
may be evidenced by circumstances which 
should be sufficiently strong to disp_ace 
the normal . presumption that in a con- 
tract of sale of land stipulation as to time 
js not the essence of the contract.” The 
lower appellate court has committed a 
grievous error by ignoring the- basic rule 
laid down in these two cases, about pre- 
sumption that in cases of immovable pro- 
perty time is not the essence of the con- 
tract. It has therefore to be inferred 
from the terms of the agreement and ‘cir- 
cumstances “whether the time was the 
essence of the contract or’ not. So faz as 
this case is concerned, as I have observed 
above, the time could not be. the essence 
of the contract. Be 
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8. The next question that needs con- 
sideration is whether the agreement - dated 
10-1-1966 stood revoked. It is . obvious 
that within six weeks, .as' mentioned in 
the deed. of agreement dated 10-1-1966,- 
the sale deed by the vendors was not ex- 
ecuted in favour of Madanlal. Madanlal’ 
was bound to get the deed executed after- 
the conditions of redeeming the mortgage 
and mutation were satisfied. Madanlal, 
however, on behalf of the appellant sent 
letter Ex. 1 dated 1-12-1966. This letter 
is a letter of demand against the vendors 
requiring them to execute the sale deed 
in their favour. This letter starts by re- 
ferring to his registered letter dated 
18-2-1966 sent to the vendors through his 
legal advisor. Although a copy of letter 


‘Ex, B-19 dated 18-2-1966 was filed by the 


appellant but the courts below have not 
found that any such letter was sent. ` In 
letter Ex. 1 there is no mention about the 
conditions of redeeming of the mortgage 
or of the mutation. In reply to this 


- notice the vendors sent reply Ex. 11 dated 


15-12-1966. In letter Ex. 11 it was denied 
that any letter dated 18-2-1966 referred 
to in Ex. 1 was received. It was admitted 
that the vendors had entered into an 
agreement dated 10-1-1966 for. sale of 
premises known as 20, Muir Road and 
also for having received earnest money 
of Rs. 500. It was, however, asserted in 
this letter that the sale deed was to be 
executed within six weeks and the earnest 
money was to be forfeited on his failure 
to get the sale deed executed. He had 
failed to get the sale deed executed with- 
in that period. It was asserted that 
Madanlal had not paid the balance nor 
he has fixed any date on which he will be 
ready with the money in the registration 
office within the stipulated period. He 
was accused of having no ready money 
with him. -It was further asserted that 
since he failed to get the-sale deed ex- 
ecuted within the stipulated time- his 
right to get the sale deed executed was 
lost. It was also mentioned that the 
mortgage deed was redeemed in time bui 
he still failed to get the sale deed ex-- 
ecuted after paying the balance of the 
agreed consideration. It was: also men- 
tioned that since the vendors, were in 
urgent need of money they entered into 
another agreement with the . plaintiff 


` Mr. C. K. Sharma who is a tenant in those 


premises. It was further mentioned that 
on account of failure of Madanlal to. get 
the .sale_deed..executed the vendors : had 
no other option but to honour, the agree- 
ment. entered into: with: Mr. C. K. Sharma.: 


450 All. [Prs. 8-9] 


It appears that a copy of this letter was 
also sent to Mr. C. K. Sharma. After this 
letter things developed differently against 
Mr. C. K. Sharma. The sale deed wag 
executed in favour of the appellant 
Govind Lal Chawla who claimed to be 
the nominee of Madanlal. From the cor- 
respondence it does not appear ‘that at 
any stage the vendors had given notice 
to Madanlal about their- having satisfied 
the conditions of the agreement that the 
mortgage in favour of Mr. G. Alphanzo 
was redeemed by: them and also that they 
had got their names mutated. Unless 
Madanlal had intimation of the satisfac~ 
tion of these conditions he could not get 
the sale deed executed. It is also wrongly 


mentioned in Ex. 11 that the: mortgage 


was satisfied in time as Mr. G. Gordon, 
the witness (D..W. 1), who- is the hus- 
band of one of the vendors, has stated 
that the mortgage in favour of Mr. G, 
Alphanzo was redeemed after the agree~ 
ment for sale was executed in favour of- 
Mr. C. K. Sharma. Thus, it is obvious 
that the agreement subsisted and it was 
open to Madanlal to get the sale deed ex- 
ecuted within the period of limitation of. 
three years. The lower appellate court 
has observed that the appellant or Madan- 
lal were bound by the statement of the 
vendors contained in the statement in his 
agreement. This is queer logic that the 
notices were bound by the statement of 
the person, who gave them notice for re- 
voking the contract. The mere fact that 
at a later stage.the vendors. executed the 
sale deed in their favour would not place 
them in such a position which would 
estop them from challenging the state- 
ment contained in Ex. 11. I have there- 
fore no hesitation in coming to the con- 
clusion that the agreement dated 10-1- 
1966 did not stand revoked. Section 39 
of the Indian Contract Act lays down that 
when a party to the contract has refused 
to perform, or disabled himself from per- 
forming his promise in its entirety, the 
promises may put to an‘end to the con- 
tract, unless he has signified by words or 
conduct, his acquiescence in its continu- 
ance. This section gives a right to re- 
pudiate a contract when a party to the 
contract has not performed his part of the 


contract or has disabled himself from — 


performing the contract. So far as this 
case is concerned, there was no disability 
on the part of the vendee to perform any 
part of the contract. The. conditions 


under the agreement.had to be perform- - 


ed by the vendors and they did not give 
notice to the vendee of satisfying the 


Govind Lal -v. C.. K. Sharma (Gupta J.) 


ALR. 


conditions of the agreement. ‘The vendee 
had only to get the sale deed executed, 
The agreement could not, therefore, be 
repudiated by the vendors on the ground 
that the vendee had not performed his 
part of the contract. 


‘8. I now take up the last question 
about the competénce of the appellant 
vendee. Govind Lal Chawla to'get the sale 
deed ‘executed in his favour. The agree- 
ment mentioned. that ihe vendors had 
agreed to sell their’ said property to the 
second party and/or the nominee or 
nominees of the second party. The agree~ 
ment was between Madanlal and the 
vendors but the sale-deed was to be exe- 
cuted in favour of either Madanlal or 
bis nominee or nominees. Madanlal has 
not been examined. The only witness 
examined is the appellant himself. ` He 
has stated. in his  examination-in-chief 
that he was the real purchaser, The 
agreement dated 10-1-1966 was entered 
by Madanlal on his behalf. It was a 
Benami' ‘transaction in his favour. 
Madanlal was not the real purchaser. He 
was the real purchaser. He has also 
stated that on 8-1-1966 he had himself 
paid the sum of Rs. 500/- to Madanlal for 
Passing it ‘on as earnest money ‘to the 
vendors. In his cross-examination he has 
also stated that he had a feeling that if 
his name was mentioned directly in the 
agreement the vendors may show their 
unwillingness to execute the agreement in 
his favour. The only writing giving an 
authority to the appellant to get the 
sale-deed executed from Madanlal is Ex, 
B-16. This document is dated 8-12-1966. 
It is stated in it; In reality I made the 


‘contract on behalf of Sri Govind Lal 


Chawla, resident of 20, Muir Road, 
Allahabad (‘He was the tenant in the pre- 
mises in dispute) Benamii for -certain rea- 
sons.’ Jt was also stated in case the 
vendors did not execute the contract of 
their own accord the executant will file 
a suit for specific performance of the 
contract and make the appellant a co- 
plaintiff with him, who will properly look 
after the case with kim provided Sri 
Chawla spent money over litigation in 
court expenses and if he fails in that suit 
appellant would be responsible for the 
costs of the suit. This document does not - 
mention anywhere that Chawla was the’ 
nominee of Madanlal and all that was 
mentioned in it was that the agreement 
was entered into Benami in favour of 
Chawla although the vendee shown in 
the agreement was Madanlal. All that 


te 
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the. agreement dated 10-1-1966 means is 
that the sale-deed would be executed in 


favour of Madanlal and/or his nomine2 or 
nominees. 


That only . means: that the 
nominee. would get the sale-deed execut- 
ed on behalf of Madanlal and not in his 
own right. Moreover, there is no dacu- 
ment of nomination in favour of the ap- 
pellant to get the sale-deed executed 
which might have been executed by 
Madanlal. The appellant had admitted 
in his statement. on oath that there was 
no need for him to obtain any nominetion 
in writing in his favour. A peculiar fea- 
ture of this case is also the admission of 
Sri Chawla that before getting the sale- 
deed. executed in: his. favour on 24-12-1966 
he had threatened: the vendors. His 
statement is: 


“Main 22-12-1966 Ko personally Farty 

No. 1 Va Do Ko Threaten’ Kar Aaya Ki 
Agar Vey Mere Hak Men Bainama Na 
Karenge to Main Unke. Khilaf Fauzdari 
Va Dewani Karyawaii Karenge.” 
It is perhaps in this background that he 
succeeded in getting the sale-deed exe- 
cuted! in his. favour after the vendees had 
sent letter Ex. B-11 on 15-12-1966. The 
courts below: were perfectly justified in 
holding that the appellant was not the 
nominee of Madanlal. Madanlal had a 
right to get the sale-deed executed in his 
favour in- preference: tò plaintiff-respon- 
dent but. the appellant had: no right to 
get any preference over the agreement 
executed in favour of the. plaintiff-res- 
pondent. Both the ‘courts were, there- 
fore, perfectly justified im cancelling the 
sale-deed executed in favour of the ap- 
pellant. 


10. The appeal is, therefore, dismissed. 
However, in the circumstances of the 
case, the parties are ordered to bear their 


Appeal dismissed. 
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Adya Pd. and others, Appellants v. 
Durga Ji and another, Respondents. 


Second. Appeal: No. 2440 of 1968, D/- 
15-5-1978.* 
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"(Against judgment and decree of Sachi- 
danand, Civil and Sessions J. Gyanpur, 
D/- 31-5-1968.) 


Ji (Deoki Nandan J3 [Pr-1] All. 451 


(A) Civil P. C. (5 of 1908), O. 41, R. 27 
— Power of appellate Court to inspect 
property — Scope — Finding of appellate 
Court based on impressions gathered at 
local. inspection held vitiated. 


Where in an appeal the appellate Court 
made the local inspection and allowing 
the appeal of ‘defendants observed that 
the plaintiffs were not in possession of 
the land in dispute within 12 years when 
they filed the suit as claimed and that 
the defendants had been holding the land 
in suit adversely since 1940; 

Held that the question whether the 
plaintiff discontinued possession of the 
land some nine years before the suit as 
claimed, or that the defendants dispos- 
sessed him -and were in adverse posses- 
sion for about 30 to 40 years before the 
date of suit, was a question which could 
not in any way be resolved by a local 
inspection. The finding of the appellate 
court on the. questions of possession and 
limitation were thus clearly vitiated by 
the use which the appellate court had 
made of his observations, and the impres- 
sions gathered by him at the local ins- 
ection. (Paras 8, 12) 

Anno: AIR Comm. C. P. C. (8th Edn.) 
O. 41, R. 27, N. 7. 


(B) Civil P. C. (5 of 1908), O. 41, R. 27 
& O. 18, R. 18 — Power of appellate 
Court to inspect property — Duty to 
record reasons. 


Power to make the. local inspection 
under Order 18, Rule 18, C. P. C. is a 
power given to the trial court during the 
course of. hearing of a suit and examina- 
tion of witnesses, and assuming that the 
appellate court can also exercise that 
power, it can do so under the power of 
admitting fresh evidence but the appel- 
late Court is bound to record reasons for 
making the local inspection. 

(Paras 9, 13) 

Anno: AIR Comm. C. P. C. (8th Edn.), 
O. 41, R. 27, N. 10; C. P. C. (9th Edn.) 
O. 18, R. 18, N. L ; 


Cases: Referred: Chronological Paras 


AIR 1958 Mad 331 an 14 
AIR 1945 Bom 302 12 
(1907) ILR 31 Bom 381 10 


K. C. Saksena, for Appellants: S. K. 
Verma and A. S. Rai, for Respondents. 


JUDGMENT :— This is plaintiffs’ se- 
cond appeal in a suit for permanent 
injunction restraining the defendants 
from interfering with their possession 
over certain land described at the foot of 


the plaint.. 
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2. It was the admitted case of the 
parties that the land was appurtenant to 
house No. 320 of Gopiganj Bazar, Par- 
‘gana Bhadoi, district Varanasi. The 
dimensions of the land were given as 10’ 
on the north, 16’ on the south, 97’ on the 
east and .94’ on the west. There were 
two defendants in the suit-.and they are 
the two defendant respondents in. this 
appeal, namely, Shri Durga Ji, through 
Shri Sita Ram Mali, Panda Shri Durga 
Ji, and Shri Sita Ram son of Shri Durga 
Mali. On the pleadings of the parties 
the trial court framed the following 
seven issues :— 


1. Whether the house standing on the 
land in suit belonged to Kamta? If not 
to whom the. house belonged? 

2. Whether the house -in suit was pur- 
chased by Anant Ram from Kamta? 

3. Whether the plaintiffs are owners 
of the land in suit? © f 

4. Whether the plaintiffs: are in. pos- 
session over the lana in coo If not its 
effect? . 

--5. Whether the suit is’. barred’ by 12 
‘years rule of limitation? 

6. Whether the suit is undervalued 
and the court fee paid is insufficient? 

7. To what relief, if any, are the plain- 
tiffs entitled? 


3. On the first issue, the trial -court . 


held that the land in suit belonged to 
Kamta: on issue No. 2, it held that the 
house standing on the land in suit was 
purchased by Anant Prasad, on issue 


No. 3, that the plaintiffs are owners of © 


the land in suit, and, on’ issue No. 4, that 
the plaintiffs demolished the house about 
11 years’ back and got the stone slab laid, 
and have .been in possession, over the 
land in suit.: Accordingly, it was held 
on issue No. 5, that the suit is not time 
barred, Issue No. 6 had been decided 
earlier with the finding that the court fee 
paid was ‘insufficient, and the deficiency 
was made good by the plaintiffs before 
the trial started. In the result the trial 
court held the.. plaintiffs entitled to the 
relief claimed and decreed the suit. 


4. The defendants appealed to the 
District Court. The appeal was assigned 
to the court of Civil & Sessions Judge, 
Gyanpur. Before the lower appellate 
court an application dated March 14, 1967 
appears to have been made: by the appel- 
lants for local inspection of the property. 
This application is paper No. 16-Ga-2/129 
of: the: lower court record. The only 
ground on which application for local ins- 


pection was made, was that it was very 
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necessary in the case and without local 
inspection many of the things will not 
be clear, and it would make it easy to 
understand and appreciate the evidence. 
On March 14, 1967 the then Civil & Ses- 
sions Judge, Gyanpur, Sri S. P. Sharma, 
ordered that the application will be con= 
sidered at the time of arguments. There- 
after on March 17, 1967, he passed the 
following order :— 

“Local inspection on the evening of 
30/3.. Date of argument ait ‘then be 
fixed. 

ga. Illegible 
17/3” - 

Be The: dnapertion Note of the learned 
Civil & Sessions: Judge, Sri S. P. Sharma, 
is Paper No. Ka-+1/18/-131 dated March, 
30, 1967. The learned Civil & Sessions 
Judge, Sri S. P. Sharma, who had made 
the local inspection, could not, however, 
hear arguments in the appeal and it ap- 
pears Mr..Sachidanand was posted in his 
place. When the appeal was taken up 
for hearing before him on March 16, 
1968, the need for making local inspection 
appears to have been reiterated by the 
learned counsel for the appellants in his 
arguments and the learned Judge fixed 
April 7, 1968 and then 21-4-1968, for local 
inspection. His inspection note is dated 
April 22, 1968 and is also on the record.. 
The learned Civil & Sessions Judge gave . 
the parties an opportunity to file objec- 
tions, but no objection having been filed 
to his inspection note, hearing of argu- 
ments in the appeal was adjourned to 
17th May, 1968. Thereafter, the appeal 
was allowed- by the learned Civil & Ses- 
sions Judge by his judgment dated May. 
13, 1968. 

6. The learned Civil & Sessions Judge 
has accepted the findings of the trial 
court on Issues Nos. 1, 2 and 3, but has 
reversed its findings on Issues Nos. 4 & 
5. The learned Civil & Sessions -Judge 
has found that the plaintiff-respondents 
were not in possession of the land in dis- 
pute within 12 years when they filed the 
suit. According to the learned Judge the 
defendants had been holding the land in 
suit adversely, since 1940. In the result, 
the decree of the trial court was reversed 
and the suit was dismissed. 


7. Mr. K. C. ' Saxena, learned PER 
for the plaintiff-appellants has in the 
forefront of his arguments attacked the 
action of the lower appellate court in 
making a ‘local inspection and then:.in 
using the observations made and the 
impressions gathered at the local inspec- 
tion for arriving at the finding that the- 
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plaintiffs had been dispossessed from the 
land in the year 1940. He has urged that 
the finding of the lower appellate court 
on the question of possession, particular- 
ly the length of possession and.the poin“ 
of time when it became ‘adverse are 
clearly vitiated by the use made by the 
learned Civil & Sessions Judge of the 
observations and the impressions gather- 
ed by him at the local inspection. Now, 
it was the admitted case of the parties 
that the land was open: The plaintiffs 
case was that he demolished the con- 
struction thereon 9 years before, and 
that the land was lying vacant since ther, 
but the worshippers at the temple of Sr 
Durga Ji, which is situate adjacent to th= 
land in suit, used to pass over the lanc 
The case of the defendant was that they 
had paved the land after having obtain- 


ed it from the Manzooridars in 1940, and. 


that they were using the land eversince 
as of right openly and adversely. Now, 
as to what had happened 9 years’ ago, 5I 
alleged by the plaintiff, or in 1940 a 
alleged by the defendants, is a fact whica 
could not be perceived by a local inspec 
tion of the land. The local inspection 
only showed that the defendants were in 
possession over the land. The question 
on which the decision of the case turned 
was not whether the defendants were in 
possession on the date of local inspection. 
The question was whether the plaintifs 
had been in possession within 12 years 
before the filing of the suit. í 


8. I agree with the contention of the 
learned counsel for the plaintiffs-appel- 
lants that the findings of the lower am- 
pellate court on the question of length 


of possession and limitation will have <o | 


be taken to be vitiated, unless it cou_d 
be established, as a matter of law, that 
the learned Civil & Sessions Judge was 
justified in. making the local inspection 
and could have based his findings on what 
he saw rather than on the’ evidence en 
record. It has already been pointed out 
above that the question whether the 
plaintiffs were dispossessed nine years 
before the suit or in 1940 involved facts 
which could not have been perceived by 
a local inspection.. Sri Rajeshwari Pra- 
sad, who appeared for the defendart- 


respondents, contended that there was- 


sufficient evidence to support the findings 
of the lower appellate court on the twin 
questions of possession and limitation 
apart from what the learned Judge sew 
and observed in-his local inspection. The 
two pieces of evidence are: (1) the Izazat- 
nama of 1940, and (2) the mutation of the 
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land in defendants’ favour in 1954. Now 
the Ijazatnama has been held to be with- 


.out title and it is improbable that if the 


defendants had .entered into possession of 
the land in 1940 on the basis of Ijazat- 
nama, they would -have failed to apply 
for. mutation for 14 years thereafter, 
The mutation in their favour in 1954 is 
certainly evidence of their possession, but 
that fits in with the. plaintiffs’ case that 
he got the house demolished 9 years be- 
fore the suit (the suit having been filed 
in 1962) and thereafter the land has been 
lying vacant. It is not clear from the 
judgment of the. appellate court whether | 
the Ijazatnama of 1940 or the mutation 
proceedings were within the knowledge 
of the plaintiff-appellants. Be that as it 
may, if the learned Civil & Sessions Judge 
had come fo the findings, on the basis of 
this evidence and the oral evidence on 
record that ‘the plaintiffs had been dis- 
possessed in the year 1940, it would have 
been difficult for a court of second appeal 
to interfere with that finding. But the 
fact remains that the finding of the lower 
appellate court on these two questions of 
Possession and limitation are clearly 
vitiated by the use which the learned 
Civil & Sessions Judge has made of his 
observations, and the impressions gather- 
ed by him, at the local inspection. 


9. Sri Rajeshwari Prasad then con~ 
tended that the lower appellate court 
had power to make the local inspection 
under: O. 18, R. 18 C. P. C. That is a 
power given to the trial court during the 
course of hearing of a suit and examina- 
tion of witnesses,.and assuming that the 
lower appellate court can also exercise 
that power, it is clear that the-doing so 
amounts to admitting fresh evidence, 
but the lower appellate. court has not 
recorded any reasons for making the 
local inspection.. From the grounds men- 
tioned-in the defendants’ application for 
local inspection, it is clear that the con- 
ditions prescribed by R. 27 for admitting 
fresh evidence by the appellate court did 
not exist, 


10. A somewhat similar situation arose 
in Kessowji Isser v. G, I. P. Railway Co. 
(ILR 31 Bom 381). .There the suit was 
for damages for personal injuries alleged 
to have been sustained due to negligence 
of the defendant. The plaintiff in that 
case was a passenger in a train from Bom- 
bay to Sion Station and the train having 
overshot the platform at Sion he had to. 
alight at the place where the train had 
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stopped, that there were no lamps and 
it was dark at that place that no warn- 
ing was given to the plaintiff that the 
train had crossed the platform and special 
care might be taken in getting down, 
and the result was that the plaintiff fell 
down and was seriously injured. Judg- 
ment was given by the trial court in 
plaintiffs favour, but the Railway Com- 
pany applied for review of the judgment 
before the trial court on the ground of 
discovery of some new facts, That ap- 
plication was rejected. 


ll.’ Fresh evidence was taken before 
the High Court which differed from the 
trial court’s judgment. No reason was 
given for admission of fresh evidence. 
Further, when the appeal was heard on 
merits the learned Judges of the 
High Court on their own suggestion, wel- 
comed by counsel for both sides, decided 
to make a local inspection and on that 
basis allowed the appeal. The Privy 
Council made the following observations 
with regard to the procedure adopted by 
the High Court in that case. 


“but even if it had been tentatively 
carried out, it did not necessarily follow 
that the court would cast to the winds 
the legal evidence in the case, and decide 
on impressions arising on the concerted 
‘representation. It would-be too strict to 
hold that it is the duty of counsél, at 
their peril, to restrain Judges within the 
eoursus curia, and to insist on their 
abstaining from experiments which to 
some may prove too alluring to admit of 
adherence to legal’ media concludendi.” 


12. Sri Rajeshwari Prasad, however, 
relied upon three decisions to support the 
action of the appellate court in making 
the local: inspection and in deciding the 
case on the basis of its observations and 
impressions. The first case relied upon 
by him is that of Amara Lal v. Land 
Acquisition Officer (AIR 1945 Bom 302). 
That case relates to local inspection made 
by the trial court but even there it has 
been clearly held that “the purpose of 
local inspection is not to make it a sub- 
stitute for the evidence but to assist in 
its process.” In the present case, how- 
ver, it is clear that the questions whe- 
ther the plaintiffs discontinued possession 
of the land some nine years’ before 
the suit, or that the defendants disposses« 
sed him and were in adverse possession 
for about 30 to 40 years before the date 
of suit, was a question which could not 
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in any way be resolved by a local inspec- 
tion. 


! 


13. This case does not, therefore, help 
the respondents in any way. It may be 


- added that the learned Civil & Sessions 


Judge did not record any reasons for 
making the local inspection which he was 
bound to do under O. 41, R. 27 C. P. C. 


14. The next case relied upon by Sri 


‘Rajeshwari Prasad is that of Kaliammal 


v. Pongiammal (AIR 1958 Mad 331). In 
that case the Judge did not place on re- 
cord the necessary note of the observa- 
tions and impressions gathered by him at 
the local inspection. Failure to make a 
note and keep it on record was held to 
vitiate his judgment. In the present case 
the notes of the local inspection are on, 
record and the parties were given an 
opportunity to file objection. Neverthe- 
less, the real question in controversy be- 
tween the parties in the present case was 
about something which happened some 
nine years’ or 30-40 years’ ago and I fail 
fo understand how the evidence on record 
with regard to that question could have 
been appreciated better by having a look 
at the property. a 


- 15. In the result, the appeal mus? 
succeed. As already noticed ‘above, the 
evidence on the question of possession 
and limitation may or may not be suffie 
cient for deciding the case one way or 
I have not looked into the 
evidence either, and, in the circumstances 
of the case, I am of the view that it 
would be in the interest of justice that 
the appeal be reheard by.the lower appel 
late court in accordance with law. 


16. The appeal is, accordingly, allowed 
and the judgment and decree of the 
court of Civil & Sessions. Judge, Gyanpur 
in Civil Appeal No. 119 of 1964 are set 
aside. The appeal shall be restored to 
its original number and reheard in ac- 
cordance with law on the evidence and 
material already on record, after exclud- 
ing from consideration the two notes of 
local inspection dated March 30, 1967 and 
April 22, 1968. Costs in this court shall 
abide the result, 


Appeal allowed, 
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R. B. MISRA AND 
J. M: 'L. SINHA, JJ. 


Maganlal Devji Mewawala and 
others, Petitioners “v,. Satya Narain 
and others, Respondents, ` f 

F. A, F. O. No, 215 of 1978, D} 


23-5-1978.* 

(A) Civil P. C. (5 of 1908), S. 20 — 
Suit on contract — Agreement limit- 
ing jurisdiction. 


If two couris have territorial juris- 
diction to try a particular case, it :s 
open to the parties to enter into an 
agreement that the court at one place 
will have exclusive jurisdiction to try 
that suit. AIR 1971 sc 740 Foll. 

(Para 7) 


Anno: AIR Comm. C.P.C. 9th 


(1976) Edn. S. 20 N. 16-A; AIR. Man. 


8rd Edn. Contract Act, S. 28 N. 2: 

(B) Civil P. C. (5 of 1908), S. 20.— 
Suit on contract — Contract for ' sup- 
ply of goods. with German Company 
— Breach of contract by - Indian firm 
— Jurisdiction of . Indian Courts. wh2- 
ther excluded by contract — Intentien 
of parties. _..- 


The plaintiff a areak company 
at Hamburg in West Germany entered 
into a contract through an agent wiih 
the defendants carrying on business of 
manufacturing . Indian - woollen carpets 


and rugs at G in U. P. State, Dist. 
Varanasi, The terms of the contract 
were all incorporated in the earlier 


part of the letter-pad which was sign- 
ed by the Representatives of both tne 
parties and at the foot of the letter 
pad, it was noted: 

“All offers are without engagement 
unless otherwise stated. Subject ` to 
Hamburg Jurisdiction.” 


The defendants” failed to comply 
with the terms of the contract and 
eventually refused to send the goods. 


The plaintiffs thereupon filed a suit 
in a Court at G in District Varanasi 
On a preliminary issue as to territo- 
rial jurisdiction: .being raised by the 
defendants the court at G held that 
the courts ‘in India had no jurisdiction: 
to try the suit and only the court at 


*(Against judgment and order passed 
by M. M. H. Siddiqui, Addl. Dist. Ji, 
Gyanpur, Varanasi, D/- 10-4-1978, 


Gv/HV/D181/78/KSB 
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Hamburg had jurisdiction to try it 
and this decision was confirmed in 


appeal by the Addl. District Judge. On 
further appeal: 

Held: (i) that as the defendants ac- 
tually and voluntarily resided at the 
time of the suit or carried on busi- 
ness at G, the suit could ‘be filed in 
the court at G by virtue of Sec- 
tion 20 Cls. (a) & (b) But in 
view of cl. (c) of Section 20, a 
part of cause of action may be said 
to have arisen at Hamburg inasmuch 
as the contract was for the supply of 
the goods at Hamburg and payment 
was also to be made through some 
bank at Hamburg. If the cause of ac“ 
tion is one which had ‘partly arisen in 
one: Court and partly in another, both 
the courts’ could have jurisdiction to 
try the suit. Therefore, the real ques- 
tion for consideration, was whether 
the endorsement made at the foot of | 
the letter pad was in the contempla- 
tion of the parties of the suit. 

(Para 5) 

(ii) that as there was no stipulation 
between the parties that the term of 
the agreement will be subject to -what 
is printed at the foot of the letter pad 
and as the suit even if brought in 
Hamburg. would not be beneficial to 
both the parties never contemplated 
as a.part of the contract that the 
court at Hamburg. alone will have 
jurisdiction to try the suit. In this 
view of the matter the order of, the 


‘court below returning the plaint for 


presentation to the proper court can- 
not be sustained and has to be set 
aside. AIR 1959 Mad 227, AIR 1968 
Andh Pra 330 and AIR 1941 Oudh 254 
Rel. on; AIR 1977 NOC 189 (All) :and 
AIR 1962 Cal 311 -Dist.; AIR 1963 Guj 
148 Criticised, (Paras 10, 13, 14) 


Anno: AIR Comm,’ Civil P. C. (1976), 
Sth Edn. S. 20 Notes 15, 16 and 16-A. 
Cases Referred: Chronological Paras 


AIR 1977 NOC 189 (All) 10. 11 
AIR 1971 SC 740 7 
AIR 1968 Andh Pra 330 i 8 
AIR 1963 Guj 148 ~ 12 
AIR 1962 Cal 311 13 
AIR 1959 Mad 227 ° . | 8 
ATR 1941 Oudh 254 9 


R. N. Singh, for Appellants, 

R. B. MISRA, J.: :=—— The present ap- 
peal is directed against the order of 
the Additional District Judge, Gyan- 
pur, district Varanasi, -dated 10th 
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April, 1978, disposing. of the prelimi- 
nary issue thet the court at Gyanpur 
had no territorial. jurisdiction to try 
the suit, 


2. The facts leading 
are as follows: 


3. Plaintiff-appellants 
carried on business in partnership in 
the name as “Rekha Warenhandels 
G. m. b. H & Co, K. G 2, Hamburg. 
West Germany.” Defendant respon- 
dent No.. 1 carried on business of 
manufacturing Indian hand-knitted 
woollen carpets and rugs in the name 
-and style of M/s. Satya Narain Lal & 
Sons, Bhadohi, district Varanasi. The, 
plaintiffs entered into & contract 
through one. Sri M. P. ..Ramchandran. 
on 9th of Jan. 1973 with the defen- 
dants for the purchase of Indian 
hand-knitted woollen .carpets and rugs. 
The details and particulars of the con- 
tract are given in para 3 of the. plaint. 
The terms of the contract were incor- 
porated in a letter-pad ` at the foot of 
which was noted; 


“All offers are without T 
unless otherwise stated. Subject ‘to 
Hamburg. jurisdiction.” 


The terms of the contract were all in- 
corporated in the earlier part of the 
letter-pad which was Signed by the 
representatives of both the ` parties 
under the terms of the contract, the 
` defendants were to supply certain: 
quantities of carpets and rugs of cer- 
tain size as contemplated in the con- 
tract. The defendants failed to comply: 
with the: terms of the contract’ and 
eventually refused to send the ` goods. 
Under the terms of the ‘contract the 
goods were to be. delivered at Ham- 
burg and the payment was to be “made 
through some’ bank at Hamburg. In 
these circumstances - the plaintiffs 
were obliged to file a suit agemet 
the defendants.. 


‘4. The claim was resisted.by the 
defendants, We are not. concerned for 
the present with the other pleas taken 
by the defendants. We. are only con- 
cerned with the plea of the defen- 
dants that the Court in India had no 
jurisdiction to try the suit. The learn- 
ed Additional District Judge tried 
this preliminary issue: and came to the 
conclusion ‘that only the” court --at 
Hamburg ‘in Germany - had jurisdiction 
; to try the = ‘suit and the court, in India 


to this appeal 


Nos. 1 and 2 
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had no jurisdiction to try: the ‘same. 
-On this view he directed the return 
of the plaint for presentation to the 
proper court. The plaintiffs, being ag- 
grieved by the order of the learned 
Additional District Judge, have ` filed 
the present appeal. 


5. The only point for consideration 
in this appeal is whether the court in 
India has jurisdiction to try the suit. 
The jurisdiction of the court .is dealt 
with by S. 20 C. P, C. S. 20; in so far 
as material for the purposes: of this 
Case, reads: 

“Subject to the limitations afore- 
Said, every suit shall be instituted in 
a Court within the local limits of 
whose jurisdiction:— 

(a) the defendant. or each of the 
defendants, where there are more than 
one, at the time of the commencement 
of the suit, actually and voluntarily 
resides, or carries on business, or per- 
sonally works for gain; or 

(b) any of the detenas: where 
there -are more than one, at- the time 
of the commencement of the. suit, ae- - 
tually and voluntarily resides. or car- 
ries on business, or personally’ works’ 
for gain,. provided that in such case 
either the leave of the Court is given, 
or the defendants who dp not. reside, 
or carry on business, or personally: 
work for gain, as aforesaid, acquiesce 
in such institution, or 

.{c) the cause of acs 
in. part arises,” 


wholly or 


Obviously. in view of cls, (a) and (b) 
of S. 20, the. defendants actually and 
voluntarily resided at the time of the 
suit or carried on business at Gyan- 
pur, Therefore, the suit could be filed 
in the court, at Gyanpur. But, in view 
of cl. (c) of S. 20, a part of cause of 
action: may be said ‘to have arisen at 
Hamburg inasmuch as the contract 
was for the - supply. of the goods at 
Hamburg and payment was also to be 
made through some bank at Hamburg. 
If the cause of action is one which 
arisen in one court and 
partly “in another, both: courts could 
have jurisdiction to try the suit. 
Therefore, in this ‘view’ of the matter, 
even if it is accepted that the ‘court 
at Hamburg could also try the suit,.as 
it could be tried by the court of India. 
it ‘shall ‘be open to the parties to enteri 
into such a contract ‘whereby. the| 
court at one place might be chosen as, 


had partly 
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the forum of the suit. If- the note at 
the foot-note of the letter-pad is taken 
to .be a part of the contract between 
the parties, the court, at Hamburg cer- 
tainly had the 
suit could be filed there. Therefo-e, 
the real question for. consideration is 
whether the endorsement made at the 
foot of the letter pad was in the cœ- 
templation of the parties of the. suk.. 


6. Counsel for the appellants emn- 
tends that it was never in contemp.a- 
tion of the parties that the Courts at 


Hamburg will have the jurisdiction, 
while Sri G. P. Bhargava, appearing 
for the respondents, contends that 


that was in contemplation of the par- 
ties and the agreement entered into 
between the parties was subject to ~he 
general condition that only the courts 
at Hamburg will have jurisdiction to 
try .the suit, Both the parties heve 
cited cases in. support of pneg conten- 
tions. , 


7. It may. be at the very outset 
pointed out that there is no dispute on 
the proposition that if two courts have 
territorial jurisdiction to try a parti- 
cular case, it is open to the parties to 
enter into an agreement that the coart 
at one place will. have exclusive juris- 
diction to try that suit, If . authority 
be needed, reference can -be had to 
Hakam Singh v. M/s. Gammon (Incia) 
Ltd. (AIR 1971 SC 740) wherein deal- 
ing with this question the Supreme 
Court observed: (At p. 741) A 


'“It is not open to the parties by 
agreement to’ confer by their agr2e- 
ment jurisdiction on a court whick it 
does not possess under the Code. But 
where two courts or more have under 
the Civil P. C. jurisdiction to try a 
suit or proceeding an agreement bet- 
ween the parties that the dispute bet- 
ween them shall be tried in one of 
such Courts is not contrary to public 
policy. Such an agreement does not 
contravene S, 28 of the Contract Act.” 
With this legal position it is evident 
that it was open to the parties to heve 
entered into an agreement that ‘-he 
courts at Hamburg -alone will have 
jurisdiction. The only question is whe- 
ther the parties had any such coritem- 
plation in their minds and whether 
the note at the foot-note of the lett=r- 
pad was. contemplated to be a term of 
the agreement between the- parties, 
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8. Sri R. N. Singh appearing for 
the appellants referred to M/s. Patel 
Bros, v. M/s. Vadilal Kashidas Ltd., 


(AIR 1959 Mad 227). In that case the 
plaintiff a firm, carrying on business 
at Madras entered - into a contract at 
Bombay for the purchase of one bale 
of cotton cloth with the defendants, a 
limited” liability company carrying on 
business at Bombay. According to the 
plaintiffs, delivery was to be made at 
Madras. The defendants ccntested the 
claim and one of thé objections was 
that the Madras court had no juris- 
diction over the subject-matter of the 
suit. Beyond filing the contract, no 
other evidence was led in the case. 
The bill issued by the defendant to the 
plaintiff evidenced the contract. ‘At 
the top of the bill werds “subject to 
Bombay jurisdiction” were mentioned 
and underlined. There was ‘nothing. to 
indicate in the contract itself that the 
delivery was to be made at Bombay. 
The document stated that “the gocds 
were -to be despatched to Madras and 
specific mention was also made to 
No. 7, Godown Street, Madras.” There 
was no evidence as to how the price 
was to be realised by the plaintiffs. 
Nor was there any evidence to show 
as to when the properties.in the goods 
were intended to. pass to the buyer. 
The averments in the plaint seemed 
to suggest that the delivery was in- 
tended to be at Madras. In these cir- 
cumstances it was held that the mere 
printing of the words “subject to 
Bombay jurisdiction” in Ex. P. I could 
not amount -to a contract that «both 
the parties agreed to have Bom- 
bay as the venue for the settlement of 
disputes. The mere recital on the top 
of the. bill could not be incorporated 
as a term of the contract, Ouster of 
jurisdiction of a court to which a per- 
son is entitled to resort to under the 
Civil Procedure Code or any other 
statute,. cannot be a matter of assump- 
tion or presumption but one to be 
proved by express words contained in 
the contract or at least by . necessary 
or inevitable implication, In C. Sat- 
yanarayana v. K. Lakshmi Narasim- 
han (AIR 1968 Andh Pra 330) dealing 
with this point the court ‘observed: 


“The real question ‘in such cases is 
whether the parties agreed as a part 
of; the transaction that any... dispute 
arising - out ‘of the transaction would 
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be heard and decided by a particular 
Court. No single party can impose any 
term of the contract upon the other, 
unless it is agreed to by the other 
party. Merely because the defendants 
have written a letter on the top of 
which “subject to Madras jurisdiction” 
is printed, it cannot become a part 
of the contract unless it is expressly 
agreed to ‘by the- plaintiff.” 


9. In Deputy Commr., Kheri v. Dr. 
Ram Kumar (AIR 1941 Oudh 254) the 
plaintiff of that (case) claimed interest, 
but he did not base his claim on some 
contract or usage., He said that under 
the practice. of his shop, he charged in- 
terest at 1 per cent. It was held that. 
his practice does not amount to usage. 
The mere writing, on the bills that in- 
terest at 1- per cent. will be charged 
cannot amount to a contract, 


10. Sri G. P. Bhargava, on the 
other hand, referred to a recent un- 
reported decision of this Court in ‘Sri 
Tulasi Ram v. Jeet Goods Carrier 
Branch (F. A. F. O. No. 381 of 1973, de- 
cided on 11-11-1976): (AIR 1977 NOC 
189 (All)). In that case at the top of 
the Biki the following condition was 
printed : 


“All subject to Agra jurisdiction.” 
It was also printed on the face of. the 
receipt that “all goods are carried un- 
der the Jeet Goods Carrier (Regd.) 
conditions of carriage are given on re- 
verse.” On the back of the Bilti con- 
dition No. 15 was to the following. 
effect? 


“All the disputes shall be settled in 
the court at Agra only.” 


The argument advanced in that case 
‘was: that, since the Bilti did not con- 
tain the signature of the plaintiff, the 
terms printed. on the back of it would 
not be binding on him and secondly 
that it was not open to the parties 
even by agreement to confer jurisdic- 
tion on a court which it did not pos- 
sess under the Code of Civil Proced- 
ure. Both the contentions were repel- 
led, but the facts of that case were 
materially different from the facts of 
the present case. In that case it was 
clearly stipulated that the defendants 
agreed to carry the goods on the terms 
given on the back of the receipt and 


the reverse of the receipt did contain. 


a term to the effect that “all the dis- 


putes shall be -settled' in the court at 
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Agra only.” In this view of the mat- 
ter it cannot be argued that that part 
cannot form the agreement between the 
parties, But, in the present case, all 
the terms of the: agreement between 
the parties have been incorporated in 
a letter- -pad at the foot of which is 
printed “subject to Hamburg jurisdic- 
tion” and have been signed by both 
the parties. There is no such stipula- 
tion ‘between the parties that the terms 
of the agreement’ will be subject to 
what is printed at. the foot of the let- 
ter-pad. Under this circumstance wel 
feel difficulty in accepting that what 
is contained in the printed note at the 
foot of the letter pad was really in 
the contemplation of the parties, 


11., The next reliance was placed 
by Sri G. P, Bhargava) on the case 
T. Motandas & Co: v. L, Hakumat Rai. 
In. that case a firm of Jammu -placed 
an. order with the, firm at Bombay for 
supply of ten boxes of beer and sign- 
ed the order form in which there was 
a clause “we agree to the conditions 
printed on reverse.” Condition No, 5. 
at the back of this document was “all 
disputes to be settled in Bombay 
Courts.” The above case is identica! to 
the unreported decision of the Allaha- 
bad High Court in the case of Tulasi 
Ram v. Jeet Goods Carrier Branch, 
(AIR 1977 NOC 189 (All) (supra) as in. 
that case also there was a clear stipu- 
lation that the conditions printed on. 
the reverse were part of the condi- 
tions of the agreement between the 


parties. Therefore, that case is also 
distinguishable from the facts of the 
Present case. 

12. Learned counsel for the op- 


posite parties also placed reliance on 
the case of S. Manuel Raj and Co. v. 
J. Manilal and Co, {AIR 1963 Guj: 148). 
It was observed by a learned single 
Judge in that case that when one of 
the: parties to: a: contract signs an order 
form printed by the other party con- 
taining the words “subject to Madras 
Jurisdiction” and sends the order form. 
to the other party. it must be assum- 
ed that that party agreed that Madras 
is: the place for the settlement of dis- 
putes: It is not open ‘to a person who 
signs an order form of the opposite: 


_ party containing the printed words to 


say that the printed words are not 
part of the contract, To take the view 
that the words did! not form part of 
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the contract would be to. upset he 
ommercial practice of India. The ob- 
ject of printing such words like “snb- 
ject to Madras Jurisdiction” in -the 
contract is to exclude the jurisdiction 
of other courts and to give sole juris- 
diction to one Court. It appears that 
the learned Judge . has taken expedi- 
ncy more into consideration than 
the fact whether the term: was reelly 
in contemplation of the parties. 


13. Learned counsel lastly -relied ‘on 
the case of Smt, Mukul Datta Gupta 
v. Indian Airlines Corporation (AIR 
“1962 Cal 311). In that case in the office 
‘of the Indian Air Lines Corporation a 
-board was affixed at the door in which 
the conditions of the carriage were 
written in’ bold letters. In the ticket 
issued to the passenger itself it was 
stated that the ticket was issued sub- 
ject to the conditions of carriage. The 
conditions of carriage were printed in- 
sidé’ the caver page of the ti2ket 
though in very small letters. In ‘these 
circumstances it was ‘held that the Cor- 
poration did take steps to bring it 
to the notice of the -passengers that 
the tickets were being issued subject 
‘to certain conditions of carriage. The 
facts of that case are also materially 
different from the facts of the’ present 
case. In the instant case in add:-tion 
there are two other considerafions 
which weighed with us: . 


(i) Even if -the suit is filed at Ham- 
‘burg., the plaintiffs will have a decree 
which cannot be executed in India and, 
therefore, the decree would be al- 
‘together a dead letter. 


(ii) The plaintiffs could have never . 


contemplated such a situation, nor is 
it to the: benefit of the defendants that 
the case should be fought .at Hamburg. 
(For all these reasons, we are of the 
\definite view that the parties’ never 
{contemplated as a part of the concract 
Ithat the court at Hamburg alone will 
have jurisdiction to try the suit. In 
lithis view of the matter the order of 
the court ‘below -cannot . be sustained. 


14. ` The appeal is, therefore, allow- 
'ed. The order of the court below is 
set aside. The case is sent back tc the 
court below for deciding the suit 


on 
‘merits. However, there--will ‘be ‘no 
‘order ‘as to costs. í 

15. An oral request was made- for 


@ certificate of fitness for filing an 
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“ing. 
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appeal to the Supreme:. Court against 
our order passed in this appeal. We 
are not satisfied that the question in- 
volved in the case is of such impor- 
tance which deserves to be decided by 
the Supreme Court. We. therefore, de- 
cline to certify the case. The prayer 
iis rejected, 


Brij Nandan 


Appeal allowed. 
Certificate of fitness 
for appeal refused. 
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K. N, SETH, J. 
Chandra Bhushan Khanna and 
‘others, Appellants v. Brij Nandan 
Singh and another, Opposite Parties. 


Civil Revn. No. 1603 of 1974, D/- 
25-5-1978.* 


(A) Civil P. C.. (5 of 1908), S. 9 — 
Court lacking inherent jurisdiction to 
try a suit — Consent, waiver or ac- 
quiescence by parties to the suit can- 
not confer it; 


Jurisdiction cannot be conferred on 
a court by, consent, acquiescence of 
waiver where there is none, nor can 


.it be ousted where it is. Acquiescence. 
waiver or consent of the parties may 
‘be relevant in objections relating to 
‘pecuniary or territorial jurisdiction of 
the court but these factors have no re- 
levance where the court lacks inherent 
jurisdiction which strikes at the very 
authority of the court to pass .any 
decree and renders the decree if pass- 
ed, a nullity. (Case law discussed), 
(Para 5) 


Anne ATR ‘Comm: C. P.C. (9th Edn), 
S. 9, N. 5. 


(B) Civil P. C. (5 of 1908), S. 21 — 
Delay in taking objection to jurisdic- 
tion of the court to try the suit — 
‘Court Jacking inherent jurisdiction — 
Delay: cannot be a ground for confer- 
ring it impliedly. AIR 1954 SC 340. 
‘Rel. on; AIR 1977 All 103 (FB) Dist- 
_ (Para 9) 

Anno: AIR Comm. C.P.C. ee ae 
S. 21, N. 3. 


*(Against . Judgment and decree of 
_ V. S. Kulshrestha, 5th Addl. Dist. J. 
Moradabad, D/- 28-11-1974.) 
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Cases Referred: Chronological Paras 
AIR 1977 All 103: (1976) 2 All 

LR 324° (FB) S 


AIR 1970 All 604 (FB) 
AIR 1970 Madh Pra 237 (FB) 
AIR 1954 SC 340 
AIR 1938 Rang 35 
(1903) ILR 25 All. 135 
(1894) ILR 21 Cal 249 
(1886) 13 Ind App 134: ue 9 All 
. 191 (PC) 
S. P. Gupta, for Apocan H. S. 
Joshi, for Opposite Parties. 
ORDER:— This. revision by the. 
fendants is directed against the order 
of the learned Additional District 
Judge decreeing the plaintiff’s claim 
for ejectment in a suit tried as a small 
cause court suit. The only -. quéstion 
pressed for . consideration is that the 
decree passed by the learned Judge is 
a nullity as the Small Cause Court 
Judge lacked. inherent . ragon to 
uy the suit. 


de- 


2. The suit _was originally. filed in 
the court of Munsif, Moradabad, for 
ejectment of the defendants from the 
shop in dispute and for 
mesne profits and damages. The case 
set up by the plaintiff was that the 
shop in dispute was let out to Ram 
Ratan Lal Khanna, father. of defendant 
applicants No. 1 to 4 and husband of 
defendant applicant No. 5, on 2-6-1946 
for a period of. two years. During the 
continuance of the tenancy, U. P. Act 
No. III of 1947 came into force .and 
Ram Ratan Lal continued to remain 
in possession as a tenant of the shop. 
His tenancy was terminated by a 


‘notice dated 5-6-1969. Ram Ratan Lal: 


died on 2-12-1969, It was asserted. that 
since Ram Ratan Lal was only a statu- 
tory tenant at the time of his death, 
no tenancy right devolved on the de- 
fendants and they were liable . to 
.ejectment and damages. for wrongful 
occupation of the shop. After enforce- 
ment.of the Uttar Pradesh Civil Laws 
‘Amendment: Act, -1972 (U. P. Act No. 
37 of 1972) the suit was transferred to 
the Judge Small Causes. Court.. The 
trial court decreed the. suit for reco- 
very of mesne profits and . damages 
only. On revision by the plaintiff 
the learned Additional District Judge 
granted the relief for. ejectment also. 


whether the suit 
Judge Small. 


3. The question 
was cognisable by: the 
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_ recovery of- 


-eviction of a 
‘mination 
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Causes Court depends on the’ nature 
of the suit as originally brought and 
has to be ‘determined on ‘the’ allega- 
tions made in the plaint. On the plaint 
allegations it is evident that the’ plain- 
tiff treated the defendants as unautho- 
rised occupants of the shop in question 
and reliefs for ejectment and recovery 
of.mesne profits and. damages were 
claimed only’ on that basis,’ The rele- 
vant part of S. 15 of the provincial 
Small Cause Courts Act, 1887, . pro- 
vides that a Court of. Small Causes 
shall not take cognizance of the suit 
specified in the second Schedule as 
suits excepted from the cognizance ofa 
Court of Small Causes, The Second 
Sch, enumerates the suits excepted 
fromthe cognizance of a court of small 
Causes. Art. 4 of the Sch, as it ori- 
ginally stood, excepted a suit for the 
possession of immovable. property or 
for the recovery of an interest in such 
property from the. cognizance of a 
Court of Small Causes. By the Uttar 
Pradesh Civil Laws Amendment Act, 
1972.. Art. 4 has been substituted by 
the following . Article:—. 


“(4) a suit for the possession of 
immovable property or for the reco- 
very of an interest in such property, 
but not including a suit by a lessor. 
for the eviction of a lessee from a 
building after the determination of his 
lease, and for the recovery from him 
cf compensation for the use and oc- 
cupation of that building after- such 
determination of lease. - i 


Explanation— For the 
this Article,’ the 


l purposes of 
expression ‘building’ 


“means a` residential ‘or non-residential 


roofed structure, and includes any 
‘land (including any garden), garages 
and outhouses, © appurtenant to such 


‘building, and*’also’ includes any fittings 


‘affixed to the building 
‘beneficial enjoyment 


and fixtures 
for the more 
thereof.” 


_ 4. The Article as it originally stood 
excepted the jurisdiction of the Court 
cf Small Causes in respect of a suit 
for the posséssion : of immovable pro- 
perty or for the recovery of an inte- 
rest in such property. An exception 


tas, however, now been carved out in 


respect of a suit by a lessor for the 
lessee after the deter- 
‘of his lease. ie, a-suit ` for 


A 


P 
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possession of. immvoable property Dor 
for the recovery of an interest in such 
property would be cognizable by a 
Judge of Small: Causes if the suit is 
not on title but on the basis that a 
relationship of lessor and lessee existəd 
between the plaintiff and the defen- 
dant and that relationship was termi- 
nated before the institution of the 
suit, 


5. As noticed earlier, the nature of 
the suit has io be determined on the 
allegations made in the plaint. In the 
present case the plaintiff came to the 
court on the allegation that the rela- 
tionship of .lessor and lessee, which 
existed between the plaintiff and Ram 
Ratan Lal Khanna, was terminated by 
a- valid notice before the  latter’s 
death. On the termination of his ten- 
ancy he. could claim only the protec- 
tion provided by U. P. Act No. 3 of 
1947, On his death, -however, his heirs 
did not inherit any right or interast 
in the property as the statutory ten- 
ancy rights which Sri Khanna Trad 
after the termination of his contractual 
tenancy was not inheritable. There is 
no, assertion in the plaint that ‘he 
plaintiff and the defendants stood, in 
the relationship of lessor. and lessee at 
any stage. On the plaint allegation it 
is. obvious that the suit was not cogni- 
zable by the Court of Small Causes as 
envisaged in Art. 4 of the second Sch. 
The suit was rightly instituted in the 
court of Munsif and its transfer to 
the Court of Small Causes on the en- 
forcement of U. P. Act No, 37 of 1972 
was illegal. It is true that both -he 
parties submitted to the illegal trans- 
fer of the suit to the Court of Small 
Causes and no objection to the juris- 
diction of the court .was raised either 
in the trial court or in the revisional 
court but since the Court of. Small 
Causes lacked inherent jurisdiction to 
entertain the suit, the acquiescence -or 
even consent of the parties could. not 
confer jurisdiction on it. Acquiescence 
waiver or ‘consent of the parties may 
be relevant in objections relating to 


the pecuniary or territorial iuriscic- 
tion of the court but these factors 
have no relevance where the court 


lacks inherent jurisdiction. The Privy 
[Council in Ledgard v. Bull (1886) 13 
Ind App 134) observed as follows :— 


“When the Judge 
jurisdiction 


has no inherent 
over the subject matter 


‘of a suit, the parties 


.observations in Bhaiyalal 


-nature, not excepted 
-zance of a Court of. Small Causes, of 
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cannot: by their 
convert it into a proper 
judicial process, .........ssecee But there 
are numerous authorities which esta- 
blish that when, in a cause which the 
Judge is competent to try, the parties 
without objection ‘join issue, and go 


mutual consent, 


to trial upon the merits, the defen- 
dant cannot subsequently dispute his 
jurisdiction upon the grounds that 


there were irregularities in the initial 
procedure, which if' objected -to at 
the time, would have led to the dis- 
missal of the suit.” - 


Jurisdiction cannot be conferred on a 
court by consent, acquiescence’ or wai- 
ver where there is none ncr can it be 
ousted where it is, Lack of inherent} 
jurisdiction strikes at the very autho- 
rity of the court to pass any decree 
and renders the decree a nullity. Since 
the Judge Small - Causes lacked in- 
herent jurisdiction to try the present! | 
suit, the decree passed. by the courts| 
below must be held to be a nullity. 


6. Learned counsel for the plaintiff 
opposite party relying on certain 
Girdharitlal 
Shrivastava - v, Tikaram Udaichand 
Jain (AIR 1970 Madh Pra 237) (FB) 
contended that the decree passed by 
the learned Additional District. Judge 
could not be held to be a nullity and 
since no objection to the jurisdiction 
of the Court of Small Causes was 
raised at any earlier stage of the case 
the objection should not be entertained 
at this stage. The question before the 
Full Bench was whether. the judgment 
rendered in a suit. of small cause 
nature instituted and tried as a regular 
suit in contravention. of the provisions 
of Section 16 of the Provincial Small 
Cause Courts Act was one without 
jurisdiction and. nullity. The majority 
answered the question in the negative. 
The rule laid down in that case can 
be of no assistance to the plaintiff in 
the present case. The scheme of the 
Provincial Small Cause Courts Act is 
that out: of the civil suits triable by 
regular courts all suits of a civil 
from the cogni- 


a certain valuation shall be cognizable 
by-a Court of Small Causes and by 


no other court. Where Courts: of Small 
Causes have not been established in 
any area,.all civil suits for. that area, 


- such a court its decree 
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which could have been tried by a 
Court of Small Causes will have to be 
tried by an ordinary court of Munsif 
as a regular suit. It is, therefore, obvi- 
„ous that the court of Munsif does not 
lose initial jurisdiction of suits of a 
civil nature which may otherwise be 
cognizable by a Court of Small Causes. 
The regular civil court having juris- 


diction ` over all disputes of a 
civil nature does not lack inherent 
jurisdiction to try suits of small 
cause nature but the converse is 


not correct. The Court of Small Causes 
is not competent to, try those suits 
which are excepted from its jurisdic- 
tion and if such suits are tried by 
would bea 
nullity on the ground that the court 
lacked inherent jurisdiction. 


7. The observations made in Man- 
zurul Haq v. Hakim Mohain Ali (AIR 
1970 All 604) (FB) are equally of no 
assistance to the plaintiff, In that case 
the question for consideration before 
the Court was whether the decision 
given by a Court of Small Causes in 
a suit for arrears of rent will operate 
as res judicata in a suit filed later in 
the court of Munsif for the recovery 
of arrears of rent for a' different 
period and for ejectment. While ` deal- 
ing with this’ question the majority 
observed that the Court of small 
causes is a court of preferential juris- 


‘diction “and -not of exclusive juris- 
diction” and that it cannot be said 
that the Civil Court lacks inherent 


jurisdiction to try suits of the nature 
specified in S. 15 (2) of the Provincial 
Small Cause Courts Act. In this case 
the Court was not at all concerned 
‘with the question whether the decree 
-passed by a Court of Small Causes in 
a suit which it was not competent to 
try could be held to be valid. 


8. The rule laid down in U. K. Seal 
v. A. B. A. Agamugan Chettyar (AIR 
1928 Rang 35) and Suresh Chunder 
Maitra v, Kristo Rangisi Dasi (1894) 
TLR 21 Calcutta 249), for the afore- 
said reason. does not apply in the pre- 
sent case. In Ram Lal v. Kabul Singh 
(1903) ILR 25 All 135) this Court re- 
jected the reference on the reasoning 
that the plea of want of ‘jurisdiction 
could have been met by facts showing 
that the want alleged did not exist, 


.and if the other side had had notice, 


A.L R. 


it might have shown that the alleged 
act was an act of wanton mischief, or 
some similar kind which would have 
rebutted the piea.of want of jurisdic- 
tion, In the case in hand it cannot 
possibly be disputed that on the plaint 
allegations the suit was not cognizable 
by the Court of Small Causes, 


9, Learned counsel next contended 
that this Court would be justified in 
refusing to exercise its discretion in 
favour of the applicants on the 
grounds that the objection relating to 
the jurisdiction of the courts below 
was not raised at the initial stage and 
it has resulted in a prolonged litiga- 
tion extending over eight years, Refer- 
erce in this connection was made to 


Bisheshwar Prasad Gautam v. Dr. 
R. K. Agarwal (1976) 2 All LR 324: 
(AIR 1977 All 103) (FB), The cir- 


cumstances in which this Court refu- 
sed to exercise discretion in that case 
were entirely different and the case 
cannot be a proper guide in the mat- 
ter of exercise of discretion in the 
case of the present nature. In the cir- 
cumstances of the present case I feel 


that refusal to exercise my discretion 


would not be a sound exercise of judi- 
cial discretion in view of the fact that 
the decree passed by the court below 
is a nullity and its invalidity could be 
set up whenever and wherever it is 
sought to be enforced or relied upon, 
even at the stage of execution and 
even in collateral proceedings as laid 
down by the Supreme Court in Kiran 


Singh v. Chaman Paswan (AIR 1954 
SC 340). 
10. I accordingly allow the revi- 


sion, set aside the decree of the courts 
below and direct that the record’ be 
sent to the court of Munsif. Morada- 
bad, who shall re-register the suit at 
its original number and try it afresh 
in accordance with law. Parties shall 
bear their own costs throughout, 


Petition allowed. 
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R. B., MISRA AND J. M. L. SINHA, JJ. 
Mahmood Khan and another, Appel- 
lants v. Ayub Khan and others, Res« 
pondents. 


Second Appéal No, . 1899 of. 1975, Dj“ 
22-5-1978.* 


Specific Relief - Act (47 of 1962), 
S. 16 (c) Explanation (ii) — Non-aver- 
ment in plaint — Effect — Whether de- 
fect can be cured by amendment of 
plaint — (Civil P. C. (1908), O. 6, R. 17, 
First Schedule. Appendix A Form 47). 


In view of the requirements of para. 3 
of the Form No. 47 of Appendix “A” of 
the First Schedule of the Civil Proce< 
dure Code and in view of the mandete 


of S. 16 (c) of the Specific Relief .A>t, . 


it has become obligatory for the plain- 
tiff not only to aver in the plaint, but 
also to prove by evidence that the 
plaintiff has always been ready . and 
willing to perform his part of the ccn< 
tract, The first. requirement is that he 
must aver in the plaint. Indeed, . tha 
question of evidence of proving a par- 
ticular fact would come only when 
there is -an allegation in the plaint- to 
that effect, The compliance of require- 
ments of S. 15 (c) of the Specific Relef 
Act is mandatory -and in absence of. the 
necessary averment in the plaint and in 
the absence of proof of the same -— 


that the plaintiff had been ready and- 


willing to perform his part of the cons 
tract — the suit. cannot succeed, Though 
the defendants had not raised any plea 
to that effect in the written statement 
nor was there any issue, the mandate, 
of the statute required that the plain- 
tiff must aver in the plaint and must 
give proof of the fact that he was and 
has been ready. and willing to perform 
his part of the contract. „Merely giving 
proof of the fact will not‘be a substitute 
for the necessary averment in the plaiat. 


The amendment in the plaint in suck a- 


case cannot be allowed for two reasons; 


firstly, because a valuable right has ace 


rued to the defendant and, ‘secondly, hes 
cause the amendment seeks to bring cut 
a cause of action in the plaint, which 
was conspicuous by its absence in . the 
plaint as originally filed,- Case law dis- 
cussed, (Paras 9, 12, 18, -24) 


*(Against judgment and decree of B. K, 
Rathi 1st Addl. Civil J., Meerut, Dja 
12-9-1975). - 
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R. 17, Notes 5,:12, 


Cases Referred: Chronological Parag 
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AIR 1977: All 36 a 15 
AIR 1977 All 210. © > 22 
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AIR 1971 SC 1238 16 
(1969) 2 SCC 539 : o M 
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AIR 1966 SC 997:1965 SC Notes 212 
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B. D. Tripathi and R. H. Zaidi, for 
Appellants; A. K. Jog and B, D, Mandh- 
yan, for Respondents. a 


JUDGMENT:— The present second ap 
peal came up for hearing before a 
learned single Judge, but because of the 
importance of the questions. of law in- 
volved in the case, he referred the cass 
to a larger Bench. . This is how this ape 
peal has come before us. 

2. The present appeal by. the defen« 
dants arises out of a suit for specific 
performance. of a contract, The parties 
belong to the same family and descend 
from Ajib. Khan, as would be evident 
from the pedigree, given below; 


ne AJIB KHAN 

I I l ) , 
Amir Buniyad Jhandu Altaf 
Baksh Khan Khan Em 

| 
Abdul fn Abdul Masooga 
Razzaq an Sattar au 

l. l . 
Mahmud Khan Maboe Khan FEU Khan 


Abdul Razzaq was the bhumidhar and. 
sirdar of the disputed plots.. On 10th 
December, 1969, he entered into an 
agreement with Ayub Khan to sell. away 
the same for a. consideration of Rupees 
1600/-. A sum of Rs, 1200/- was paid. 
towards earnest money, It was stipulata 
ed that Abdul Razzaq . would acquire 
bhumidhari rights in respect of the sir, 
dari plots by depositing ten times ren- 
tal within four months, and,’ thereafter, 
he would transfer the plots. It was fur- 
ther stipulated that along with the 
plots, the crops standing thereon on the 
date of the agreement would also bs 
transferred by Abdul Razzaq to Ayub 
Khan. Abdul Razzaq, however, instead 
of executing the sale deed in favour of 
Ayub Khan, executed a sale deed dated 


29th Dec., 1969, in favour of his cousins, 


464 AH, [Prs. 2-9] 
i e. defendant Nos. 2 and 3, The plain< 


tiff requested Abdul. Razzaq to ‘execute. 
the sale deed in his favour, but he re« 


fused, Under the circumstances, the plain< 
tiff was obliged to file a suit for’ speci- 
fic performance of the contract. He im-« 
pleaded the transferees under the salg 
deed dated 29th Dec., 1969 also as par 
ties, 


3. It appears that during the pend< 
ency of the suit, Abdul Razzaq died and 
the plaintiff inherited one-third share- in 
the property of the deceased defendant 
and the remaining two third share vest- 
ed in the defendants, The plaintiff, 
therefore,. deducting his own share, con< 
fined his suit for the performance . of 
contract only for two-third share of Ab- 
dul Razzaq, after making payment of 
the reduced balance’ amount of Rupees 
266.65 P. 

4. The suit was contested by defen- 
dant No. 1 with the allegations that he 
-never executed any deed: of agreement 
nor was possession delivered ` to the 
plaintiff, 
were taken by the plaintiff fraudulent- 
ly on blank papers.on the pretext that 
the same was required for demarcation 
of the boundary. The deed of agree- 
ment is as a result of fraud, that’ he 
executed the sale deed in favour of de- 


fendant Nos. 2 and 3 and he . delivered: 


possession to them, 


5. Defendants Nos. 2 and 3 filed a 
separate written statement. Their stand 
was that after executing the sale deed 
in their favour, defendant No. 1 wanted 
to harm them and thus executed an 
agreement deed in favour of the plain- 
tiff antedating the same, that the agree- 
ment was fictitious 


purchasers for value without notice of 
any previous agreement, . if any, that 
they have been in possession from the 
date of the sale deed dated 29th Dec, 
1969. 


6. The trial Court decreed the suit 
holding that the agreement dated 10th 
Dec., 
defendants Nos. 2 to 4 in whose favour 
Abdul Razzaq executed the ‘sale deed 
had full knowledge of the agreement 
dated . 10th’ .Dec:, 
plaintiff and Abdul Razzaq and, ag 
such, they were not the bona fide pur- 
chasers for value without’ notice ‘and; ag 
such, the sale’ deed ‘dated 29th Dec, 
- 1969, in favour of the defendants was 
ineffective,- The-defendants feeling. ag- 
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that his ‘thumb “impressions 


and without any: 
consideration, that they were bona fide’ 


1969, was a valid agreement . and 


1969, ‘between ' tha’ 


A.LR. 


grieved by the judgment and decree of 
the trial Court went up in appeal before 
the lower appellate Court and a plea 
was raised on behalf of the defendants, 
for the first time, that it had not been 
alleged by the plaintiff in the plaint 
that he had been ready and‘ willing ta 
perform his part of the contract and; 
therefore, the suit for ‘specific perform= 
ance should not have been decreed. 
Elucidating the point, it was argued 
that Form No. 47 of Appendix ‘A’ to the 
Civil Procedure Code and S, 16. (c) of 
the Specific Relief Act requires that tha 
plaintiff should aver in the plaint that 
he has been and is still ready and will« 
ing to perform his part of the contract 
and in support of this contention, reli-~ 
ance was placed by the appellant on 
Rajendra Prasad v. Rajdeva, AIR 1974 
All 294. ; 

7. All that. the plaintif has said in 
para. 12 of the plaint is that the plain- 


tiff has been saying to the defendant: ta 


execute the sale deed, but the defene 
dants are not ready, In his deposition, 
however, the plaintiff, Ayub. Khan, stat- 
ed that he had always been- ready and 
willing to execute: the sale deed.’ The 
learned Judge, however, overruled the 
plea holding that there' was substantial 


. compliance of the requirements of law: 


On other points, he confirmed the find- 
ings of the trial Court and dismissed 
the appeal. The defendants have now 
come. up in second appeal. 


8 The only point urged in the ap~ 
peal is that in the absence of necessary. 
averment in the plaint, as required by 
S. 16 (c) of the Specific Relief Act and’ 
Form No. 47 of Appendix ‘A’ of the 
Civil Procedure Code, the plaintiff has 
no cause of action and the suit was li~ 
able to be dismissed on this score alone 
and the courts below have erred in des 
creeing the suit, 


9. It- appears that during the. penile 
ency of the appeal,: an application for 
amendment was.also moved before tha. 
learned single Judge. By that - amendw 
ment, the plaintiff sought to add the 
necessary averments in the plaint, as res. 
quired by S. 16 (c) of the Specific Res 
lief Act and in accordance with: Form'. 
No. 47 of Appendix ‘A’? of the Civil.. 
Procedure Code.: The learned single.’ 
Judge has referred the entire case for . 
decision of the two „points; i at 


1. Whether the statement of:.the sai í 


tiff in- his- deposition, that he has been 
ready and willing to- Paeon u = 
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of the contract would satisfy the re~ 
quirements of S, 16 (c) of the Speci-ie 
Relief Act, and, 

2. Whether the amendment application 

should be allowed after 
lapse of time to fill up the lacuna in 
the plaint? 
Before dealing with the arguments ad- 
vanced by the learned counsel for tne 
parties, it will be proper at this stage ta 
refer to S. 16 of the Specific Relief Act. 
Section 16 of the Specific Relief Act, in 
so far as material for this case, reads 
(at p. 295): - 

“16. Specific performance of a contract 
„cannot be enforced in favour of a per- 
son— 

(a), (D) sscisiriasssos dees 

(c) Who fails to aver and prove that 
he has performed or has always bean 
ready and willing to perform the esse- 
tial terms of the contract which are to 
be performed by him, other than terms 
the performance of which has been pre- 
vented or waived by the defendant. 


Explanation:—- For the purposes of 
Cl, (c),— . 
(ij) Where a contract involved the 


payment of money, it is not essent-al 
for the plaintiff to actually tender to 
the defendant or to deposit in court 
any money except when so directed 3y 
the court: 


(ii) the plaintiff must aver perform- 
ance of; or readiness and willingness to 
perform, the contract according to its 
true construction.” : 
Form No. 47, of Appendix ‘A’ of the 
First Schedule of the Civil Procedure 


Code is also to the same effect. Para 3 . 


of Form 47 contemplates that in a suit 
for “specific performance, it must be 
averred in the plaint that the plaintiff 
has been and still is ready and willing 
specifically to perform the agreement m 
his part of which the defendant has had 
_|notice, In view of the requirements of 
para 3 of the Form No, 47 of Appencix 
‘A’ of the First Schedule of the Civil 
Procedure Code and in view of the man- 
date of S. 16 (c) of the Specific Relief 
Act, it has become obligatory for tne 
plaintiff not only to aver in the plaint, 
but also to prove by evidence that tne 
plaintiff has always been ready and 
willing to perform his part of the con- 
tract. If the requirement of law is that 
there should be an averment in tae 
plaint and also proof, the plaintiff can- 
not succeed merely by giving evidence 
of his readiness to perform his part of 
the contract. The first requirement is 
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such a long. 
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that he must aver in the plaint, Indeed, 
the question of evidence of proving 4 
particular fact would come only when 
there. is an allegation in the plaint ta 
that effect. 

10. In para. 12 of the plaint, the | 
plaintiff has alleged that the plaintiff 
has been saying to execute the sale deed 
to the defendants, but the defendants 
are not ready. In his statement, the 
plaintiff deposed that he kad always 
been ready to get the sale deed execut~ 
ed. It is, therefore, clear that one re~ 
quirement of S. 16 (c) of the Specific 
Relief Act has been complied with by 
the plaintiff by giving statement that ha 
had been ready to get the sale deed 
executed. To that extent, a part of the 
requirement of S. 16 (c) of the Specific 
Relief Act has been complied with, But 
the question is whether the first part of 
the requirements of S, 16 (2) of the 
Specific Relief Act has been complied 
with. The first part of the requirement 
is that there should be an averment in 
the plaint. Whether the allegations 
made in para. 12 of the plaint or in any 
other paragraph of the plaint satisfy 
that requirement is to be examined. 
Para 12 of the plaint, which is the mate- 
rial paragraph on the question, only 
states that he had been asking the de~ 


- fendant to execute the sale deed, but 


they are not ready, There is absolute- 
ly no averment about the plaintiff's 
readiness to perform his part of the 
contract. 


11. We have examined the various 
paragraphs of the plaint, but we failed 
to find any such averment in any, of 
the paragraphs. The lower appellate 
court, however, came to the conclusion 
that there was substantial compliance of 
the requirements of S. 16 (c) of the 
Specific Relief Act, as the plaintiff in 
his deposition has clearly said that he 
-had been ready and willing to perform. 
his part of the contract. The lower ap- 
pellate ‘court, however, ignored the 
other requirements of S. 16 (c) of the 
Specific Relief Act. 


12. The law on the subject is very 
clear and the uniform authorities of 
various High Courts, including that of 
the Supreme Court are to the effect 
that the compliance of requirements of 
S. 16 (c) of the Specific Relief Act is 
mandatory and in absence of the neces~ 
sary averment in the plaint. and in the 
absence of proof of the same — that the 
plaintiff had been ready ‘and willing to 
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perform his part of the contract — the 
suit cannot succeed, As pointed out ear- 
lier, the plainti stated in his deposition 
that he had been ready and willing . ta 
perform his part of the contract, but 
there is no averment to that effect in 
the plaintiffs suit, It is the plaint al- 
legations, which are to be proved by 
means of evidence, The well establish~ 
ed rule is that no amount of evidence 
can be looked into unless there is a 
pleading to that effect, In this view of 
the matter, the observation of the lo« 
wer appellate court, that the statement 
of the plaintiff, that he had been ready 
and willing to perform his part of the 
contract, will, satisfy the requirements 
of S. 16 (c) of the Specific Relief Act, 
is not justified by law. 


_ 13. In Rajendra Prasad v.. Rajdeva, 
AIR 1974 All 294 the plaintiff failed to 
aver that. he was ready and willing to 
perform his part of the contract, as re- 
quired by S. 16 (2) of the Specific Relief 
Act and as mentioned in Form No. 47 
of Appendix ‘A’ of the First Schedule 
of the Civil Procedure Code and there 
was no notice to the defendant or any 
documentary evidence to show that the 
plaintiff was willing to perform his part 
of the contract. It was held that the 
plaintiff failed to.-make out any cause of 
action with regard to the specific per- 
formance of the contract and that the 
suit should have been dismissed, even 
though the defendant failed to take an 
objection. 


14. In Ouseph Varghese v, Joseph 
Aley (1969) 2 SCC 539 the plaintiff did 
not ‘inform the Court that he was ready 
and willing to accept the agreement 
pleaded by defendant or that. he was 
` willing to perform his part of the con~ 
- tract. The plaintiff did not plead in 

the plaint or at any subsequent stage 

that he was ready and willing to pers 
form his part of the contract. The Sup- 
reme Court observed that a suit for 
specific performance has to conform ta 

the requirements prescribed in Forms 47 

and 48 of the 1st Schedule in the Civil 

Procedure Code and it is well settled 

that in a suit for specific performance 
the plaintiff should allege that he is 
ready and willing to perform his part of 
the contract and in the absence of such 
an allegation, the suit is not maintain« 
able. 

15. In Manohar Lal v. Smt, Rajesh- 


wari Devi, AIR 1977 All 36 the suit for 
specific performance of the contract was 


‘of the particular 


` treated 
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dismissed on the- ground that there wag 
non-compliance of S, 16 (c) of the Spee 
cific Relief Act, 

16. Again, in Prem Raj v. D. L. F, 
Housing and Construction (Pvt.) Ltd. 
AIR 1968 SC 1355 in the absence of tha 
necessary avermenit in the plaint, as re« 
quired by Sec, 16 (c) of the Specific 
Relief Act, the Supreme Court helds 
(at p. 1357): 

“There is also another reason fof 
holding that the appellant has made out 
no cause of action with regard to the 
relief of specific performance of tha 
contract, It is well settled that ina 
suit for specific performance the plains 
tiff should allege that he is ready and 
willing to perform his part of the cons 
tract. In the present case no such avers 
ment is made in the plaint. On the 
other hand, the plaintiff has alleged 
that the agreement was a result of fraud 
and undue influence and was not bind- 
ing upon him, For these reasons it 
must be heid that so far as the relief of 
specific performance is concerned, the 
plaintiff has no cause of action.” 


Sri A. K., Yog, appearing for the respon- 
dents, however cited Ramesh Chandra 
Chandlok v., Chuni Lal Sabharwal, AIR 
1971 . SC 1238. In that case, the neces< 
sary averment, as required by S. 16 (c) 
of the Specific Relief Act, was made in 
the plaint and the dispute was about tha 
proof of such readiness and willingness 
and taking into consideration the facts 
case, the Supreme 
Court observed (at p. 1242): 


"Readiness and willingness cannot bg 
‘as. a strait-jacket formula. 
These have to be determined from the 
entirety of facts and circumstances re~ 
Jevant to the intention and conduct of 
the party concerned.” 

On the facts and circumstances of that 
case, it was held that there was nothing 
to indicate that the appellants at any 
stage were not ready and willing te 
perform their part of the contract, This 
case, therefore, is not of much avail ta 
the respondents. 


17. It was further contended by Sri 
A, K. Yog that the defendants had 
never raised such an objection with re- 
gard: to the non-compliance of the res 
quirements of S. 16 (c) of the Specifie 
Relief Act before the trial Court nor 
was any issue framed. No ground had 
been taken even before the first appel= 
late court. It was only during the 
course of arguments that the counsel for 
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the defendants raised a plea, for tha 
first time that the plaintiffs suit should 


be dismissed because of the non-comp_i+. 


ance of the requirements of S, 16-(2) of 
the Specific Relief Act, 


18. It is true that the defendants had 
not raised any plea to that effect in 
the written statement nor was there any 
issue, but the mandate of the statrta 
requires that the plaintiff must aver in 
the plaint and must give proof of tha 
fact that he was and has been ready 
and willing to perform his part of tha 
contract. Even if the defendants were 
absent and did not take part in the pro“ 
ceedings, it was the duty of the plaintiff 
to make the necessary averment, as re+ 
quired in S. 16 (c) of the Specific Re< 
lief Act and to give proof of the same, 
Merely giving proof of the fact will rot 
be a substitute for the necessary aver- 
ment in the plaint. Indeed, the question 
of evidence comes only after the neces- 
sary allegation has been made in the 
plaint. Therefore, this argument has no 
force and cannot be accepted. 


19. This leads us to the question 
whether the application for amendment 
of the plaint can be allowed in second 
appeal, Order 6, Rule 17, C. P. C. gives 
a very wide power to the court to al- 
low amendment at any stage of the pro- 
ceedings, but the one guiding principle 
should be kept in mind that the amerd- 
ment should not be allowed where al- 
lowing the amendment should result in 
depriving a party of the right that has 
accrued to it by efflux of time. 


20. Sri R. H. Zaidi, appearing jor 
the appellants, contended that in the 
absence of the necessary averment, as 
required by S, 16 (c) there was no 
cause of action for the suit and if there 
was no cause of action, the suit must 
be dismissed and the Court should be 
reluctant to allow an amendment so as 
to bring out a cause of action by the 
amendment. In support of his conten< 
tion, he placed reliance on Prem Eaj 
v. D. L. F. Housing and Construction 
(Private) Ltd. (AIR 1968 SC 1355) (supra) 
In that case, it was held that in the ab- 
sence of an averment in the plaint that 
the plaintiff was ready and willing to 
perform his part of the contract, there 
was no cause of action for the snit. 
There may be a defect in the cause of 


action as mentioned in the plaint, 
but there may be a case wh:2re 
there is no cause -of action in the 


plaint, If there is a defect in the cause 
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of action, the amendment may be allow- 
ed to rectify it, but if there is no causa 
of action, no amendment should be al- 
lowed to bring a cause of action, In the 
absence of a cause of action, the- plaint 
must be rejected, 

21. In Khali v, Sadhaba Bewa, AIR 
1967 Orissa 58 the trial Court allowed 
the application for amendment with the 
following observations (at p, 58):— 


“After going through the pleadings 
and the evidence adduced, I find that 
the evidence led by the plaintiff does 
not speak in terms of the plaint allega- 


tions. Such variation is due to the fact 
that after the institution of the suit 
some more circumstances have been 


cropped up. Therefore, in order to read 
the evidence in terms of pleadings. I 
felt that it would be just and necessary 
to give the plaintiff an opportunity to 
amend the plaint. In the interest of 
justice and in order to keep the evi- 
dence in par with the pleadings, the 
plaintiff is given an opportunity to 
amend his plaint.’ 

This order was found by the Orissa 
High Court to be wholly illegal and 
without jurisdiction, Observing that if 
the evidence is not in consonance with 


-the pleadings, it may be thrown out. It 


is open to the Judge also to accept the 
evidence if the conflict is not of a seri- 
ous nature and both can be reconciled. 
But in no circumstance an amendment 
should be suggested, and allowed by a 
judge merely because evidence and the 
pleadings do not tally, 


22. Learned counsel for the respon~ 
dents, on the other hand, relied upon a 
Single Judge decision of this Court in 
Ganga Prasad Sarraf v. Smt. Sukra, AIR 
1977 All 210. In that case, this Court 
observed as under: i 


“The Çourts have a wide discretion in 
the matter of amendment of pleadings. 
Ordinarily the Court will not allow an 
amendment which takes away a right 
which has accrued in favour of a party 
on the basis of limitation but there may 
be circumstances in which an amend- 
ment may be allowed even though it 
may be in relation to a time-barred 
claim: $ 
In Nichhalbhai Vallabhai v. Jaswant- 
lal Zinabhai, 1965 SC Notes 213 


‘Item No. 258 : (AIR 1966 SC 997) deal- 


ing with O. 6, R. 17, C. P. C. the Court 
observed : 


“If amendment is refused, the plain- 
tiffs have to bring another suit and the 
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object of the rule for allowing amend~ 
ment to the plaint is to avoid multipli« 
city of suits.” 

Lastly, reference was made to the la- 
test Supreme Court decision in M/s 
Ganesh Trading Co. v, Moji Ram, AIR 
1978 SC 484. In that case, the Supreme 
Court dealing with the provisions re~ 
lating to pleadings observed (at p, 485): 


“Procedural law is intended to facili 


tate and not to obstruct the course of. 


substantive justice, Provisions relating 
to pleadings in civil cases are meant to 
give to each side intimation of the case 
of the other so that it may be met, to 
enable courts to determine what is 
really at issue between parties, and to 
prevent deviations from the course 
which litigation on particular causes of 
action must take’ 


But all the same, the Supreme Court 
further observed (at p, 486): 


“It is true that, if a plaintiff seeks to 
alter the cause of action itself and to 
introduce indirectly through an amend~ 
ment of his pleadings, an entirely new 
or inconsistent cause of action, amount~ 
ing virtually to the substitution of a 
new plaint or a new cause of action in 
place of what was originally there, the 
court will refuse to permit it if it 
amounts to depriving the party against 
which a suit is pending of any right 
which may be accrued in its favour due 
to lapse of time. But, mere failure to 
set out even an essential fact does not 
by itself constitute a new cause of ac« 
tion, A cause of action is constituted 
by the whole bundle of essential facts 
which the plaintiff must prove before he 
can succeed in his suit, It must be 
antecedent to the institution of the suit. 
If any essential fact is lacking from 
‘averments in the plaint the -cause. of 
action will be defective. In that case, 
an attempt to supply the omission has 
been and could sometime be viewed as 
equivalent to an introduction of a new 
cause of action which cured of its 
shortcomings, has really become a good 
cause of action., This, however, is not 
the only possible interpretation to be 
put on every defective state of plead- 
ings. Defective pleadings are generally 
curable if the cause of action sought to 
be brought out was not ab initio com- 
pletely absent, Even very defective 
pleadings may be permitted to be cured, 
so as to constitute a cause of action 
where there was none, provided - neces- 


sary conditions, such as payment of ei~ 


_ment application 
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ther any additional court-fees, which 
may be payable, or, of costs of the 
other side are complied with. It is only 
if lapse of time has barred the remedy 
on a newly constituted cause. of action 
that the Courts should, ordinarily, .re- 
fuse prayers for amendment of plead~ 
ings.” 

The Supreme Court has made a distinc- 
tion in case of amendment, where by 
amendment, the plaintiff seeks to bring 
a cause of action, which was conspicu- 
ous by its absence in the plaint, But 
where there is a cause of action shown 
in the plaint as defective, the amend- 
can be allowed to 
rectify the mistake. But if a valuable 
right:has accrued to the other side on 
account of the efflux of time, the Court 
should be reluctant to allow the am- 
endment. In the instant case, as shown 
above, the plaintiff by omitting to aver 
in the plaint that he was ready and wil= 
ling to perform his part of the contract, 
omitted to show the cause of action and, 
therefore, to allow such an amendment 
would be to allow the plaintiff to bring 
a cause of action in the suit by such 
amendment which should not be done 
in view of the observations made by 
the Supreme Court in the case cited 
above. 


23. The amendment could also not be 
allowed in the plaint merely- because 
the plaintiff has given evidence on the 
point on which he seeks to bring an am~« 
endment in the plaint, No amount of evi- 
dence. can be looked into unless thera 
is a pleading to that. effect, In view of - 
the mandatory requirement of S. 16 (c) 
of the Specific Relief Act, there was no 
escape for the plaintiff and he had got 
to aver in the plaint and also to give 
proof that he was and has been ready 
and willing to perform his part of the 
contract. Toug 


24. For the foregoing discussion, we 
are of the view that mere giving evi- 
dence that the plaintif? was ready and 
willing to perform his part of 
the contract- in the absence of 
any such averment in the plaint 
will not satisfy the requirement 
of S. 16 (c) of the Specific Relief Act 
and Form No. 47 of Appendix ‘A’ of 
First Schedule of the Civil Procedure 
Code, We are further of the view that 
the amendment in such a case could not 
be allowed for two reasons; firstly, þe- 
cause a valuable right has accrued to 
the respondents and, secondly, because 


“— 
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the amendment seeks to bring out a 
cause of action in the’ plaint, which was 


conspicuous by its absence in the plaint 


as originally filed. 

25. There is yet another reason why 
the amendment should not be allowed. 
The defendant appellants have raised a 
plea before the first appellate court tnat 
there was a defect in the plaint and zhe 
suit should be dismissed on that ground 
alone, Yet the plaintiff did not care to 
get the plaint amended and he 
moved the amendment application for 
the first time, in second appeal. 

26. For the reasons given above, the 
appeal must be allowed. It is, according- 
ly, allowed and the judgment and decree 
of the courts below are set aside and 
the suit stands dismissed. In the zir- 
cumstances of the case the parties will 
bear their own costs, 

Appeal allowed, 
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Dhanya Kumar Jain, Appellant v. Ra- 
jendra Prasad and another, Respondents. 

Second Appeal No, 2646 of 1968, D/- 
12-5-1978.* 

Specific Relief Act (1963), S. 3& — 
Perpetual injunction — When can he 
granted, 

In a suit for perpetual injunction # is 
incumbent on the plaintiff to affirma- 
tively establish the right on the basis of 


- which he claims to restrain the defen- 


dant from doing certain act, (Para 2) 
Where a suit was brought by the 


plaintiff for perpetual injunction re- 
straining the defendant from  opering 
the ventilators merely on the ground 


that the latter could look at the chabu~ 
tra of the former, the plaintiff, held, 
could not get any right to have the ven- 
tilators closed and consequently was not 
entitled for perpetual injunction to chat 
effect. (Paras 1, 2) 

Anno; AIR, Manual (8rd Edn.) Specific 
Relief Act, 5. 38 Notes 4, 5. 


Shambhu Prasad, for Appellant; J. N, 
Agarwal, Yogesh Agarwal, for Respon- 
dents, 


JUDGMENT:— This is a defendant’s 
second appeal in a suit for mandatory 


*(Against judgment and decree of Civil 
and S. J., Etah, D/- 1-6-1968.) 


GV/HV/D35/78/AMG/DVT 


Dhanya Kumar v. Rajendra Pd, (Deoki Nandan J.) 


has. 
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injunction , for closing -down certain 
water spouts and ventilators. There were 
two defendants, Smt. Chandra Prabha, 
who is the second respondent, and Sri 
Dhanya 'Kumar Jain, defendant-appel- 
lant. The trial court decreed the suit 
and the lower appellate court has con~ 
firmed that decree. Smt, Chandra Prabha 
was concerned with one of the water 
spouts. She has not appealed. Sri Sinha 
learned counsel for the defendant-appel- 
lant has confined his case to the decree 
directing the closure of the -ventilators. 
He urges that even if the ventilators 
were recently constructed, the defen- 
dant-appellant had constructed them in 
his own wall. The only complaint was 
that they overlooked the plaintiff’s Cha- 
butra. But these facts alone did not give 
the plaintiff a right to have them closed. 
A person has a right to use his own 
property in any manner he likes and it 
has not been shown in the present case 
that the opening of the ventilators in- 


` fringed any right of the plaintiff, Mere- 


ly because the defendant-apvellant could 
look at the Chabutra of ithe plaintiff 
through the ventilators opened by him 
in his own wall, does not give the 
plaintiff any right to have the ventila- 
tors closed. Mr, Sinha urges that any- 
body walking on the street can have a 


-look on the Chabutra. The plaintiff had 


no right of privacy or any other right 
to prevent people from overlooking on 
his Chabutra which was open to the 
sky: 

2. The two courts below have not 
considered this aspect of the case at all. 
In a suit of this nature, namely, for per- 
petual injunction restraining a person 
from exercising his proprietary rights, 
it was incumbent on the plaintiff to 
affirmatively establish the right on the 
basis of which he claimed to restrain 
the defendant. The mere fact that the 
Chabutra was overlooked from the ven-f 
tilators is in law not sufficient to givef 
the plaintiff any right to have the venti: 
lators closed. Mr, Yogesh Agarwal, who 
appeared for the plaintiff-respondent 
was unable to show anything in support 
of the decree of the courts below on 
this aspect of the matter, 

3. In the result the appeal succeeds 
and is allowed in part. The decree of the 
two courts below is set aside in respect 
of the direction for closing the ventila- 
tors. In the circumstances the parties 
shall bear their own costs throughout. ' 
Appeal allowed, 
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Mohammed Fasi, Applicant v. Abdul 
Qyayum, Respondent, 

Civil Revn. No. 597 of 1976, D/- 9-5- 
1978.* 

(A) Provincial Small Cause Courts 
. Act (9 of 1887), S. 23 — Scope — Juris- 
diction of small cause court to deter- 
mine question of title to immoveable pro- 
perty — Not taken away. 

S, 23 is only an enabling section and 
enables the court at any stage of pro- 
ceeding to return the plaint in order 
that it may be presented to a court 
which could determine the title, The 
section does not say that such suits are 
not cognizable by the Small Cause 
_ Court, It also does not say that Small 
Cause Court has not got jurisdiction to 
determine the question of title to im- 
moveable property. It gives that court 
an option to send the case to the court 
having jurisdiction to determine the title 
probably on the ground of convenience. 
Another aspect is that the enquiry is 
limited under this provision to the right 
of the plaintiff and to the relief claimed 


by him and it is the right 
of the plaintiff and the relef 
claimed by him which has got 
to be considered. There is no war- 


rant for an inference that the plaintiff 
and the defendant would be rival claim- 
ants to the immoveable property. AIR 
1926 All 344;. AIR 1926 All 760; AIR 
1935 All 148;. AIR 1937 All 676, AIR 1962 
Him Pra 17, Rel. on. (Para 5) 


Anno: AIR Manual (3rd Edn.), Prov. 
Small Cause Courts Act, S. 23 N. 4. 


(B) Provincial Small Cause Courts 
Act (9 of 1887), S. 23 — Defendant ad- 
mitting that he is tenant under the 
plaintiff but asserting that there are 
some more landlords — Held it was not 
a case of denial of relationship of land- 
lord and tenant — Small Cause Court 
could proceed with the case and no in- 
tricate question of title was involved. 
AIR-1975 SC 398, Foll. (Paras 10, 11) 


Anno: AIR Manual (8rd Edn.), Prov. 
Small Cause Courts Act, S. 23 N. 1 
Cases Referred: Chronological Paras 
AIR 1975 SC 398: 1975 Ren CJ 141 2, 10 


nes iio Si eS 
*(Against decree of Prem Singh, Ist 


Addl. Dist, J, Varanasi, D/- 10-2- 
1976.) : ` 
FV/GV/C472/78/EWM 


_ ALR 
AIR 1962 Him Pra 17 9 
AIR 1937 All 676 ; 8 
AIR 1935 All 148 7 
AIR 1926 All 344 2, 6 
AIR 1926 All 760 6 


Shanti Swarup Bhatnagar, for Appli- 
cant; Sayeed Ahmad Khan, for Respon- 
dent. 

ORDER:— This is defendant’s applica- 
tion in revision arising out of a suit fil- 
ed by the plaintiff-opposite party Abdul 
Quayum in the court of Judge Small 
Causes for ejectment of the defendant 
from shop No. C-1/20 situated in Mo- 
halla Phatak Sheikh Saleem, Varanasi 
and for recovery of rent and damages. 
The defendant did not deny in his writ- 
ten statement, as filed originally, that 
the plaintiff was the owner of the shop 
and he was its tenant, but by a subse- 
quent application added para 34-B to 
the written statement stating that be- 
sides the plaintiff his other three bro- 
thers as well were owners of the shop. 
An application was also moved, paper 
No. 110-C, stating that since intricate 
question of title regarding the property 
was involved in the suit the plaint might 
be returned to the plaintiff for presen- 
tation to the proper court. The plaintiff 
filed an objection to that application. 

2. The trial court took note of cer- 
tain circumstances which were: 

(1) that in the written statement as 
filed originally Paras 1 and 2 of the 
plaint were admitted; 


(2) In Miscellaneous Case No. 188 of 
1970 under S. 7-C of the U. P. (Tempo- 
rary) Control of Rent and Eviction Act, 
1947 between the same parties the defen- 
dant who was the applicant in that case 
admitted the plaintiff to be the owner 
of the disputed shop; 

(3) In reply to the notice of the plain- 
tiff dated 7-6-1967 the defendant did not 
deny the ownership of the plaintiff of 
the disputed shop and 


(4) In the municipal records the plain- 

tiff was shown as the exclusive owner 
of the disputed shop. 
The trial court thus held that no intri- 
cate question of title in respect of tha 
disputed property arose in this suit for 
determination. Reliance was placed on a 
decision of this Court in Mohammad 
Iliyas v. Hari Ram (AIR 1926 All 344) 
and of the Supreme Court in Smt. Eela 
Das v. Samrendra Nath Bose, 1975 Ren 
Cy 141: (AIR 1975 SC 398). In the re- 
sult the defendant’s application was re- 
jected, 
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3. A revison was filed against that 
order before the District Judge, Vara- 


nasi, The Ist Additional District Jucge, 
who decided the revision, has agreed 
with the findings given by the tzial 
court and has confirmed its order, Now, 
a second revision has been filed before 
this court. 


4. It was submitted on behalf of the 
applicant that the courts below erred in 
taking the view that the defendant-ap- 
plicant was estopped from taking the 
plea that the plaintiff was not the ex- 
clusive owner of the disputed shop be- 
cause in proceedings under S. 7-C of 
U. P. Act No. 3 of 1947 it was not neces- 
sary that all the owners should have 
been made parties. As for reply to the 
notice under S. 106 of the Transfer of 
Property Act, the defendant was under 
no obligation to give any such reply. It 
was stated that the applicant had taken 
the disputed shop on rent from plain- 
tiffs father, that plaintiffs father died 
leaving behind four sons and all of them 
are owners of the disputed shop, The 
defendant-applicant, therefore, was 
quite justified in taking this plea and 
under S. 23 of the Small Cause Courts 
Act, the trial court was not compe-cent 
to decide this case. 


5. In my opinion the above submis- 
sions do not have much force. Sec, 23 
of the Small Cause Courts Act lays 
down;— 


“(1) Notwithstanding anything in the 
foregoing provisions of this Act, when 
the right of a plaintiff and the relief 
claimed by him in a Court of Small 
Causes, depend upon the proof or dis- 
proof of a title to immoveable property 
or other title which such a Court ean- 
not finally determine, the Court maw at 
any state of the proceedings, return the 
plaint to be presented to a Court hav- 
ing jurisdiction to determine the ticle.” 
It would appear that in order to attract 
the application of this sub-section it is 
necessary that the court in whick a 
suit has been filed must either be a 
Court of Small Causes or a court in- 
vested with Small Causes powers and 
the suit must be of the nature of Small 
Causes. The purpose and intention of 
this provision is to enable the cour: of 
Small Causes to save its time by return- 
ing the plaint which involves inquiry 
into the questions of title and is, thare- 
fore, likely to take time. It is only an 
enabling section and enables the court 
at any stage of proceeding to return the 
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plaint in order that it may be presented 
to a court which could determine the 
title, The section does not say that such 
suits are not cognizable by the Small 
Cause Court, It also does not say that 
Small Cause Court has not got jurisdic- 
tion to determine the question of title 
to immoveable property. It gives that 


. court an option to send the case to the 


eourt having jurisdiction to determine 
the title probably on the ground of con- 
venience. Another aspect is that the 
enquiry is limited under this provision 
to the right of the plaintiff and to the 
relief claimed by him and it is the right 
of the plaintiff and the relief claimed 
by him which has got to be considered. 


‘There is no warrant for an inference 


that the plaintiff and the defendant 
should be rival claimanis to the immove- 
able property. g 


6. In Mohammad Hiyas v, Hari Ram 
(AIR 1926 All 344) it was held that 
where one party is precluded from dis- 
puting the title of the other party by 
virtue of estoppel it will be wrong to. 
apply S5. 23, Further there is a Division 
Bench decision of this Court in Deoki 
Rai v. Harakh Narain Lai (AIR 1926 
All 760) in which it has been observed 
that in order to decide whether a suit 
is one of a Small Cause Court nature or 
not, one should refer to the allegations 
of the plaintiff contained in the plaint. 
If those allegations make out a case 
which is exempt from the cognizance of 
the Small Cause Court, it is immaterial 
what the defence raised and what the 
actual findings arrived at by the court 
are. If the defendants were held to be 
estopped from contending that the suit 
was exempt from the cognizance of the 
Small Cause Court, merely because he 
had not admitted the commission of any 
offence, the result would be that the 
plaintiff would always be entitled to 
prefer a second appeal if the decision 
went against him, but the defendant 
would be estopped from doing so. 


- 7. In Noola v. L, Chimman Lal (AIR 
1935 All 148) the. view taken was that. 
S. 23 says that a Small Cause Court is' 
competent to decide a question of title 
but then it should finally determine the 
same and not in a cursory manner; it is 
not always convenient for a Small Cause 
Court Judge to decide an intricate ques- 
tion of title and the object of S. 23 is to 
meet cases in which the Judge is satis- 
fied that the question of title is so in- 
tricate that it should. not be. decided 
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summarily and that it should return the 
plaint for presentation to a proper court. 
It was also held that under this section 
the enquiry is limited to the right of the 
plaintiff and to the relief claimed by 
him and it is the right of the plaintiff 
and the relief claimed by him which has 
got to be considered. 


8. Similarly in Ram Dayal Sonar v. 
Sukh Mangal Kalwar (AIR 1937 All 676) 
it was held that S. 23 does not lay down 
that the Small Cause Court has got no 
jurisdiction to determine the question of 
title to immoveable property. It gives 
that court an option to send the case to 
the court having jurisdiction to deter- 
mine the title, probably on the ground 
of. convenience. 

9. The Himachal Pradesh High Court 
in Ata Mohammad v. Ghera (AIR 1962 
Him Pra 17) has taken the same view. 

10. Lastly the Supreme Court in Smt. 
Bela Das v. Samrendra Nath Bose (AIR 
1975 SC 398) (supra) has taken the view 
that where it has been held that the 
defendant admitted that he was tenant 
under the plaintiff but was merely as- 
serting that there were some more land- 
lords of the disputed premises, it was 
not a case of denial of relationship of 
landlord and tenant between the parties. 

11. It would thus appear that the 
courts below did not act beyond their 
jurisdiction in holding that the Court 
of Small Causes could proceed with the 
suit and no intricate question of title 
was involved, This is apart from the 
finding that the defendant in all earlier 
proceedings had admitted the plaintiff 
to be his sole landlord. 


12. Thus, there is no substance in 
the revision and it is dismissed with 
costs. - 

Revision dismissed. 
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Durga Prasad, Appellant v. Subedar 
Singh and another, Respondents. 


Second Appeal No. 976 of 1968, D/- 
25-4-1978.* 

(A) Hindu Law — Adoption deed — 
Execution — Proof — Burden of proof 





*(Against judgment and decree of S, N. 


Sahay, 4th Addi, Civil J., Varanasi, 


D/- 30-11-1967.) 
FV/FV/C367/78/VBB 


A.I. R. 
— Execution proved by production of 
one attesting witness — No burden cast 


on the party to doubly prove the adop- 
tion deed by producing the other attest- 
ing witness — (Evidence Act (1 of 1872), 
Ss. 101-104 — Adoption), 

Once the execution of the adoption 
deed was duly proved in accordance 
with law by production of one attesting 
witness, and the law does not require 
the production of more than one attest- 
ing witness to prove a deed, the burden 
to disprove that it was executed by. him 
shifted on to the defendant who denied 
its due execution. It was for him to 
establish by expert evidence if he could, 
that the adoption deed did not bear his 
thumb impression and signature. Where 
the fact that the other attesting witness 
was ill was stated on oath by the other 
attesting witness and the court felt that 
in order.to satisfy its conscience it was 
necessary to examine the other attesting 
witness, then there- was nothing in law 
to stop it from summoning the other 
attesting witness. There was no burden 
cast on the plaintiff to doubly prove the 
adoption deed by producing the other 
attesting witness also. (Para 7) 


Anno: AIR Manual (8rd Edn.) Evi- 


dence Act, Ss.101-104 N. 20. 

(B) Civil P. C. (5 of 1908), Ss. 160, 
100-A and 101 — Finding by lower courts 
that plaintiff was not adopted son — 
Finding, though on a question of fact, is 
liable to be set aside in second appeal, 
if it is vitiated by- errors of law — 
(Hindu law — Adoption). (Para 5) 

Anno: AIR Comm, Civil P., C. (9th 
Edn.) Ss. 100, 100A and 101 N. 53. 

(C) Evidence Act (1 of 1872), S. 35 — 
School leaving certificate — Evidentiary 
value. 

Once the School Leaving Certificate 
was duly proved in accordance with 
law, it was not necessary to produce the 
Headmaster of the School who had issu- 
ed the certificate. The document speaks 
for itself and if the defendants challeng- 
ed its contents, it was for them to dis- 
prove the same, by such evidence as 
they could have produced. (Para 7) 

Anno: AIR Manual (8rd Edn.) Evid. 
Act, S. 35 N. 17. 


V. B. Upadhyaya, for Appellant; K. P. 
Singh and R. M. Singh, for Respondents. 


JUDGMENT:— This is a plaintiff's’ 
second appeal in a suit for can- 
cellation of a sale-deed dated July 
22, 1966 executed by the. second defen- 
dant Jagtamba Singh in favour of the 
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first defendant Subedar Singh in respect 
of certain plots of land detailed at the 
foot of the plaint. 


2. The plaintiff came to court with 
the allegations that he was adopted on 
Feb. 9, 1943 by the second defendaat 
Jagtamba Singh as his son, that the pro- 
perty transferred under the  sale-dead 
was ancestral in which he had an inte- 
rest by birth as a son of Jagtamva 
Singh; that there was no legal necessity 
for the sale and his consent not having 
been taken the sale was liable to be set 
aside. It was also pleaded that the cm- 
sideration for the sale was wholly m- 
adequate and indeed the consideration 
shown in the sale-deed was fictitious and 
that the execution of the sale-deed was 
an imprudent act on behalf of the se- 
cond defendant. The plaintiff further 
pleaded that he was in possession over 
the land covered by the sale-deed but 
when the first defendant declared on 
Aug. 10, 1966 that he had obtained a 
sale-deed executed by the second defen- 
dant in respect of the land and would 
forcibly take possession thereof, he had 
no option but to file the suit. 


3. Both the defendants contested <he 
suit and filed a joint written statement. 
The execution of the sale-deed was ad- 
mitted but the other plaint allegations 
were denied and it was alleged that zhe 
plaintiff was never ‘adopted as a son by 
the second defendant that the plaintiff 
was the only son of his father Pal Sirgh 
and the alleged adoption had never 
been given effect to; and the plaintiff 
was ever living. with his natural fatner 


. Pal Singh who was a very clever and 


cunning person, It was also alleged that 
the second defendant was not addicted 
to Ganja and wine nor was he wasting 
the property; that the plaintiff had no 
right to interfere with defendant Nc, 2 
in disposing of his property and that 
even if the plaintiff was proved to be 
the adopted son of second defendant, he 
could not be a coparcener with him, 
that he had no interest in the plots 
covered by the sale-deed; that the second 
defendant was indebted to the first de- 
fendant and the payment of that cebt 
was the legal necessity . for the same; 
that there was no fraud or undue in- 
fluence in the execution of the sale-ceed 
and that the first defendant had keen 
in possession over the land ever since 
the sale. The execution of the sale-ceed 


was alleged to be a prudent act by the 


- second defendant and the possession of 


` 
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the plaintiff over the land covered by 
the sale-deed was denied. There was a 
plea that the suit was under-valued and 
the court-fee paid was insufficient; and 
the jurisdiction of the court who tried 
the suit was also challenged. 


4. The trial court framed 6 issues. 
The first issue was: Whether the plain- 
tiff was the adopted son of defendant 
No.. 2. On this issue the trial court -held 
that the plaintiff was not the . adopted 
son of the second defendant Jagtamba 
Singh. Accordingly the trial court held 
that he had no interest in the suit pro- 
perty and the second issue was also de- 
cided in the negative. On issue No. 3 
which was, whether the sale-deed was 
liable to be cancelled for the reasons 
mentioned in paragraph 5 of the plaint; 
the trial court held that in view of the 
finding that the plaintiff was not the 
adopted son of the second defendant, his” 
consent was not required for the execu-. 
tion of the sale-deed by the second de- 
fendant and further that since the se- 
cond defendant had himself admitted 
the consideration for the sale and assert- ` 
ed the fact that the sale-deed was exe- 
cuted for legal necessity and that he 
made the transfer on a full considera- 
tion of its effect, it was not possible to 
accept the plaintiffs case on this point. 
The suit was, in view of these findings 
dismissed by the trial court. On appeal 
the lower appellate court has considered 
only the question whether the plaintiff 
was the adopted son of Jagtamba Singh 
and having come to the conclusion that 
he was not, the lower appellate court 
did not take the other points into con- 
sideration and dismissed the appeal. 

5. Having heard Mr. V. B. Upa- 
dhyaya, for the plaintifi-appellant > and 
Mr. R. N. Singh, learned counsel for - 
the defendant-respondents, I am satis- 


fied that the finding of the trial court) | 


that the plaintiff appellant was not the 
adopted son of Jagtamba Singh, the 
second defendant-respondent, though on 
a question of fact, is vitiated by errors! . 
of law; and consequently the judgment. 
of the. lower: appellate court is. liable to 
be set aside. 


6. The lower appellate court has pro- 
ceeded. to disbelieve the plaintiff's case 
on the following considerations:~— 

(i) Pal Singh, the natural father of the 
Plaintiff had proved the necessary for- 
malities relating to adoptian and regis- 
tered deed of adoption, of which he was 
an attesting witness, but his evidence 
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could not be believed because he was 
an interested person; 


(ii) The plaintiff ought to have proved 
the execution. of the adoption deed by 
producing the other attesting witnesses 
was withheld on the plea that he was ill 
and could not come to court; 


(ili) In face of the denial on oath of 
the execution of the adoption deed by 
Jagtamba Singh, the plaintiff ought to 
have produced expert evidence to prove 
the adoption deed; 


(iv) The plaintiff could not take ad- 
vantage of the presumption under S. 90 
of the Indian Evidence Act in respect of 
the adoption deed. 

(v) The only other document which 
was the school leaving certificate dated 
Sept. 1, 1966, and was marked as Ext. 6, 
showed that the plaintiff was the son 
of Jagtamba Singh, could not be believ- 
ed because the Head Master of the 
School under whose signatures the cer- 
tificate was issued aad not been exa- 
mined by the plaintiff as a witness, 

. % It is apparent that the lower 
appellate court has come to the 
finding which he did on a wholly 
wrong approach and more on  conjec- 
tures and surmises than on evidence on 
the record. Once the execution of the 
adoption deed was duly proved in ac- 
cordance with law, and the law does not 
require the production of more than one 
attesting witness to prove a deed, the 
burden to disprove that it was executed 
by him shifted on to the defendant who 
denied its due execution, It was for him 
to establish by expert evidence if he 
could,. that the adoption deed did not 
bear his thumb impression and signa- 
ture. The fact that the other attesting 
witness was ill was stated on oath by 
(P.W. 1), the other attesting witness. If 
the court felt that in order to satisfy 
its conscience it was necessary to exa- 
mine the other attesting witness then 
there was nothing in law to stop it from 
summoning the other attesting witness. 
There was no burden cast on the plain- 
{tiff to doubly prove the adoption deed 
by producing the other attesting witness 
also, Moreover, the adoption deed was 
duly registered and was more than 20 
years old, I have looked into the thumb 
impression, signature and the writing 
of Jagtamba Singh on the adoption deed 
and compared that thumb impression, 
signature and writing of Jagtamba Singh 
` with those on two other registered docu- 
ments Exts, 9 and 1). Prima facie the 
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thumb impression, writing and signature 
purporting to be of Jagtamba Singh on 
the adoption deed do appear to be his 
and a heavy burden lay on Jagtamba 
Singh to disprove the fact of the execu- 
tion of adoption deed when he denied 
the same in his evidence on oath. In 
fact it was Jagtamba Singh .who was 
highly interested and the court below 
has not given any reason for believing 
his evidence, and at the same time dis- 
believing the evidence of Pal Singh, who 
was the natural father of the plaintiff, 
on the ground that the latter was an in- 
terested witness, when in'fact after the 
adoption, if it was a fact, Pal Singh 
could not have, as a matter of law, any 
interest in the affairs of the plaintiff. 
Learned counsel urged that Jagtamba 
Singh could not be said to be a person 
interested because he had already sold 
the property to the first defendant. He 
has, however, forgotten the fact that a 
joint written statement was filed by the 
two defendants and Jegtamba Singh ac- 
tively supported the case of the first 
defendant. Indeed it was the plaintiff’s 
case that the consideration for the sale 
which was shown in the sale-deed was 
fictitious. With regard to the other docu~ 
ment, which has been brushed aside by 
the lower appellate court, namely, the 
School Leaving Certificate, I find that 
the document has been duly marked as 
Ext. 6. This means that the document 
must have been duly proved in accord- 
ance with law. Once the document was 
duly proved in accordance with law it 
was not necessary to produce the Head- 
master of the School who had issued the 
certificate. The document speaks for it- 
self and if the defendants challenged its 
contents, it was for them to disprove 
the same, by such evidence as they 
could have produced, There is a further 
circumstance which has been relied up- 
on by the lower appellate court for dis- 
believing the plaintiff’s case and that is 
the non-production of the Kutumb Re~ 
gister to show that the plaintiff was as 
a matter of fact transferred from the 
family of his natural father to that of 
his adoptive father, Now, the question 
was not whether the plaintiff was living 
with his natural father or with his adop- 
tive father. The question was whether 
the plaintiff was lawfully and validly 
adopted. It is not the law that after the 
adoption the adopted son must continue 
always to live with his adoptive father. 
It is not unusual that after the adoption 


the adoptive father may find that he z 
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committed a mistake and the adopticn 
was undesirable. In this view of tke 
matter the fact that the Kutumb Regis- 
ter was not produced to prove that the 
plaintiff continued to reside with -the 
second defendant is not a circumstance 
on the basis of which the fact of adop- 
tion could have been disbelieved, 


8. On a careful analysis of the judg- 
ment of the lower appellate court I am 
satisfied that its finding that the plain- 
tiff was not the adopted son of Jagtamba 
Singh, the second defendant, is vitiated 
in law and must be set-aside, At tkis 
stage, learned counsel for the respon- 
dents submitted that I must hear tie 
matter as a first appeal or remand tne 
case to the lower appellate court for a 
fresh finding. I do not think it necessary 
to do so as I have gone into the evidenze 
in the course of analysing the finding of 
the lower appellate court on this point 
I have looked into the evidence on the 
record and I am satisfied that the plain- 
tiff was in fact lawfully adopted by tne 
second defendant as alleged by tne 
plaintiff. 


9. That, however, is not the end of 
the matter. The other issues which have 
not been gone into by the lower appel- 
late court must now be gone into for 
deciding whether the sale-deed in ques- 
tion was liable to be set aside. It is, 
therefore, necessary to remand the mat- 
ter to the lower appellate court for a 
on those 
issues, 


10. In the result the appeal succeeds 
and is allowed. The judgment and de- 
cree of the court of IVth Additional 
Civil Judge, Varanasi in Civil App2al 
No, 305 of 1957 are set aside. It is held 
that the plaintiff is the adopted son of 
the second defendant Jagtamba Singh. 
The said Civil Appeal No, 305 of 1967 
shall, however, stand restored to its cri- 
ginal number and be heard in accord- 
ance with law. The costs shall abide the 
result. 


Appeal allow2d. 
Case remanded. 
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Brij Bhushan Lal Sinha and others, 
Petitioners v. State of U, P. and others, 
Respondents. 
` Writ Petn. No. 2076 of 1975, D/- 2-9- 
1978. 


U. P. Intermediate Education Act (2 of 
1921), S. 7 (4); U. P. High School and 
Intermediate Colleges (Payment of Sala- 
ries of Teachers and Other Employees) 
Act (24 of 1971) (as amended by U. P. 
Act 26 of 1976), Ss. 10, 2 (b) — Recogni- 


tion of Junior High School as High 
School — Continuation of payment of 
grant to school, after recognition — Tea- 


chers and employees of school are en- 
titled to be paid their salaries by Govt. 
under S. 10 of Payment of Salaries of 
Teachers Act. 


Where a Junior High School was ac- 
corded recognition as High School under 
S. 7 (4) of the Intermediate Education 
Act and the maintenance grant being 
paid to it before recognition was conti- 
nued to be paid after recognition, all the 
teachers and employees of that school 
were entitled to be paid their salaries 
by the Govt. under S. 10 of the Pay- 
ment of Salaries of Teachers Act, 1971. 
In such a case, the mere fact that such 
institution was not brought on the list 
of grants-in-aid did not make any differ- 
ence. The maintenance grant paid by 
the State Government after recognition 
could not be to Junior High School, It 
was grant-in-aid to High School. The 
effect of recognition was thet the tea- 
chers, working in the Junior High School 
became teachers of High School after its 
recognition. They did not continue as 
teachers of Basic School, It would be 
incongruous to suggest that the institu- 
tion after its recognition comprised of 
two parts, Junior High School and High 
School, In law it could not. What could 
not exist in law could not be said to 
exist in fact. AIR 1977 SC 334 and 1978 


Lab IC NOC 117: 1978 <All WC 446, 
Disting. (Paras 6, 11, 14) 
Cases Referred: Chronological Paras 
1978 Lab IC NOC 117 : 1978 All WC 446 
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AIR 1977 SC 334 : 1977 Lab IC 169 7 
V, C. Misra, for Petitioners. 


R. M. SAHAI, J.:— An important 
question regarding applicability of Sec- 
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tion 10 of the Uttar Pradesh Act 24 of 
1971 (The Uttar Pradesh High School 
and -Intermediate Colleges (Payment of 
Salaries of Teachers and other Emplo- 
yees) Act 1971) as amended by U. P. 
Act 26 of 1975 (hereinafter referred as 
the Act) to an institution upgraded as 
High School from Junior High School 
arises in this petition, filed by teacher 
and employees of a Higher Secondary 
School at Allahabad. The controversy 
centres round the meaning of the words 
‘institution’ and ‘maintenance grant’ as 
defined in the Act. 


2. Before considering the impact of 
submissions made at the Bar we may 
point out that a scrutiny of the various 
provisions of the Act clearly brings out 
it to be a beneficent legislation aimed 
at protecting the teachers and employees 
of the Government aided institutions 
which had in course of time deteriorated 
and acquired the notoriety of drifting 
from the philanthropic objective of edu- 
cation to concentration on exploitation of 
helpless teachers and employees who 
had to choose betvreen starvation and 
exploitation. Section 3 (1) ensures pay- 
ment of salary by twentieth of each 
month. Section 3 (3) empowers District 
Inspector of Schools to make payment in 
default. Section 5 lays down the proce- 


dure for deposit of money by the mana- - 


gement in a Scheduled Bank to be ope- 
rated jointly by the representative of 
the management and the Inspector. Sec- 
tion 6’ deals with enforcement of the 
provisions and directions by the Inspec- 
tor. And the most vital provision is 
contained in S. 10 which makes State 
Government liable for payment of salary 
of teachers and employees of every in- 
stitution due in respect of any period 
after. 31st March 1971. By forcing. the 
management to deposit a minimum of 
eighty percent of fees realised from stu- 
dents and making State Govt. liable for 
payment of salaries the Act has, on the 
one hand safeguarded against the wn- 
scrupulous tendency, if any, of the ma- 
nagement and, on the other hand saved 
the teachers from plight of being ex- 
posed to exploitation. Such a legislation 
has to be interpreted liberally and its 
provisions have to be construed in fav- 
our of the subject for whose protection 
it is enacted. 


3. Admittedly Lau Kush Higher 
Secondary School was a Junior High 
School (Class VIth to VIIth), till 1966. 
It was accorded recognition by the Board 
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in 1967 under S. 7 (4) of U. P, Intermes 
diate Education Act, (hereinafter refers 
red as U. P. 1 Act), The effect of the 
recognition was that the Junior High. 
School became Higher Secondary School 
and a recognised institution within the 
meaning cf S. 2 (b) of the U, P. 1 Act. 


4. As the affairs of the School were ' 


not in proper state an authorised Con- 
troller was appointed in 1971. A dispute 
arose in 1974 regarding payment of 
salary which, ‘according to petitioners, 
was settled after the teachers and em- 
ployees resorted to hunger strike. The 
dispute, again arose in 1976 when the 
Authorised Controller expressed his in- 


ability as-the institution was not on 
grants-in-aid list. 

5. The petitioners therefore invoked 
the extraordinary jurisdiction of this 


Court under Art. 226 of the Constitution 
of India and have sought a Mandamus 
against the respondents viz, State of 
U. P. Director of Education, District In~ 
spector of Schools and Authorised Con- 
troller to pay their salaries for different 
periods between June 76 and October: 
77. The respondents’ contest is founded 
on the allegation that ‘payment of main- 
tenance grant to the institution by the 
State Government commenced when it 
was Junior High School, The same con- 
tinued even after the Junior High School 
was raised to the status of High School; 
but maintenance grant to the High 
School. as such, was never paid by the 
State Government to the institutions re- 
ceiving maintenance grant for the first 
time before Ist Feb., 1978, on which 
date the institution was brought on the 
list of institutions.” 


6. The question at the outset, there- 
fore, is the effect of recognition by the 


Board. Did the institution become one 
or it continued to be a Ju- 
nior High School and High School 
either in fact or in law? A Higher 


Secondary School as defined in sub-para-~ 
graph (xxvi) of para, i of the Education 
Code means, ‘a school which with or 
without lower classes maintains classes 
IX and X/or XI and XII and prepares 
students for the High School and/or In- 
termediate Examinations of the Interme~ 
diate Board or a University’. A High 
School, therefore, where education is im- 
parted from VI to X is a Higher Secon~ 
dary School, The effect of recognition 
by the Board of a Junior High School as 
High School is that it ceases to be a 
Junior High School, and comes within 
the purview of U, P. Intermediate Act. 


. 1978 


Education in a Junior High: School used 
to be governed by different rules contain- 
ed in Education Code. It was usually 
-under local bodies, In 1972 the State 
Legislature passed U, P, Basic Educat-on 
Act, 1972 (hereinafter referred to as Act 

34 of 1972), providing for the establish- 
a of a Board of Basic Education and 
for matters connected therewith, S. 2 (b) 
of the Act defines Basic Education as 
under : 

“S. 2 (bj— ‘basic education’ means edu- 

cation up to the eighth class imparted in 
schools other than High Schools or Intera 
mediate Colleges and the expression 
"basic schools’ shall be construed ac= 
cordingly.” 
The words in Schools other than High 
Schools and Intermediate College are 
clear and unambiguous. The basic edu-« 
cation means imparting of education up to 
VII class in a school other than High 
School, In other words if education is im- 
parted from Classes VI to VIIi ira 
High School it shall not be governed by 
the Basic Education Act, The matter 
has been put beyond any controversy by 
framing of regulation four of Chap, II 
in July 1976 under S, 15 of U. P, I Act, 
It has made explicit what was otherw-se 
implicit but clear, Regulation 4 reads as 
under: 

“Where any Junior High School is re- 
cognised as a High School under S, 7, a 
permanent or temporary teacher of such 
school, possessing the minimum quali- 
cations under regulation 1, shall be 
deemed to be permanent or temporary 
teacher, as the case may be, of such 
High School provided that the services 
of a temporary teacher who isnot select- 
ed for appointment in accordance with 
the provisions of the Act and the regula- 
tions shall be dispensed with after giv- 
ing him one month’s notice in that b2- 
half or one month’s pay in lieu of such 
notice, 

Explanation. Nothing in this regula- 
tion shall be construed to mean that 
High School includes classes 1 to V.” 
The teachers, therefore, working ina 
Junior High School become teachers f 
High School ‘after its recognition, They 
do not continue as teachers of Basic 
School. It is incongruous to suggest that 
an. institution after its recognition cone 
prises of two parts Junior High School 
and High School, In law it cannct, 
What cannot exist in law cannot be ae- 
cepted to exist in fact. 

i. The learned Chief Standing Coun- 
sel relied on . Commissioner, Lucknow 


_ Brij Bhushan: -Lal v, -State R M. Sahai 3) 


IPrs, 6-8] All, 477 
Division v. Ku, Prem Lata Misra (AIR. 
1977 SC 334) and urged that the Sup- 
reme Court has settled the controversy, 
by holding, that the basic section of a- 


School cannot be part of a re- 
cognised institution, . From the facts 
mentioned in the judgment it appears 


‘that the College started with Classes VI 


to XII but later on Classes I to V were ` 
opened i.e, Primary or Junior Basic 
Sections, The respondent of that case 
appears to have been appointed in the 
Basic Section, namely, as a teacher in 
the primary section. The question was 
whether her services were governed by 
provisions contained in U, P. Interme< 
diate Act, It was found that the basic 
section having been opened subsequently 
and it being not an integral part of the 
College the teacher was not governed by 
the provisions of U. P. Intermediate Edu- 
cation Act. The reason for the decision 
was the averment in the counter-affida~ 
vit filed on behalf of the College that: 


“The College is running the basic edu- 
cation independently and is neither re- 
gistered by the Government or affiliated 
to any local body and neither any grant- 
in-aid is being taken by the Department 
to run the section accordingly. The Col- 
lege has its own rules and regulations to 
conduct the basic education.” 


The facts of the case were peculiar and 
the decision cannot be an authority for 
the proposition that in every case where 
an institution is a Higher Secondary 
School it should be split up in two parts, 
the basic and the Higher Secondary, 


8. The petitioners were, therefore. 
teachers and employees of an institution 
which was recognised by the Board, For 
the applicability of Section 10 it has 
further to be seen. whether the institu- 
tion was receiving maintenance grant, It © 
is not denied that the maintenance grant 
which was being paid to Junior High 
School was continued to be paid even 
after it was recognised as High 
School, According to the learned Chief 
Standing Counsel the maintenance grant 
was paid to the Junior High School and 
not to recognised institution, within the 
meaning of Section 2 (b) of the Act. read 
with Section 2 (c) of the Act, as such the 
petitioners were not. entitled to claim 
benefit of Section 10-(1) of the Act. He 
maintains that as the High School sec- 
tion did not come on the grants-in-aid list 
the continued payment of the mainten~ 
ance grant cannot be deemed to be pay- 
ment of maintenance grant to High School 
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and the petitioners were not entitled to 
the Mandamus claimed by them, 


9. The argument is not convincing. 
“It is in complete disregard of various 
Statutes dealing with the problem of edu~ 
cation in the State, 


10. There are no provisions deal- 
ing with maintenance grant. In pur- 
suance of Section 15 (1) of U, P. I Act 
empowering the Board to frame regula- 
tions, rules regarding grants-in-aid to 
recognised institutions have been framed 
and are contained in Chapter X. Sub- 
rule (4) of the Chapter X of the Regu~ 
lations provides that provisions of the 
Educational Code, Uttar Pradesh, with 
regard to grants-in-aid shall apply to all 
institutions recognised by the Board, so 
far as they are not inconsistent with the 
regulations. Chapter IX of the Educa- 
tion Code lays down the conditions and 
the nature of different grants to which 
an institution might be entitled, Chap- 
ter X of the Code deals with grants-in- 
aid to local bodies towards the total ex~ 
penditure incurred by them on educa- 
tion ; 

1, Senior Basic (Junior High) School 
for boys; 

2. Junior Basic (Primary) Schools and 

3. Senior Basic (Junior High) School 

for girls (Chapter X paragraph 324 of 
Education Code). 
The rules for grant-in-aid for recognised 
institution and to local bodies establish 
that the nature and procedure of two 
grants are different. The same has been 
maintained in U, P, I Act and Act 34 of 
1972. 

11. The maintenance grant paid by 
the State Government after 1967 could 
not be to Junior High School. It was 
grant-in-aid to High School. The mere 
fact that the institution was not brought 

‘fon the list of grants-in-aid did not, in 
our opinion, make any difference. As 
seen earlier, after the recognition of the 
Junior High School as High School it 
became a Higher Secondary School im- 
parting education in lower classes also 
and its teachers and employees ceased 
to be teachers and employees of Junior 
High. School. It is difficult to agree that 
the nature of the grant remained the 
same. In our opinion the grant paid by 
the State Government was grant to 8 
recognised institution irrespective of the 
fact whether it was brought on the 
grant-in-aid list or not. The quantum of 
amount may vary due to increase in res- 
ponsibilities but payment of same amount 
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to a Higher Secondary School which was 
being paid to Junior High School does 
not in any manner affect the legal posi= 
tion that it is a grant to a recognised 
institution, 


12. If the argument of Chief Stand- 
ing Coursel that as maintenance -grant 
was being paid to Junior High School 
the teacher and employees of the Higher 
Secondary School were not receiving 
any maintenance grant in respect of 
their employment is accepted it shall 
bring an anomalous result. On the one 
hand the institution ceases to be a Junior 
High School and becomes High School 
subject to the provisions of U. P, I Act 
and beyond the purview of U. P, Act 34 
of 1972, yet for purposes of the Act it 
continues to be. Junior High Schoo] al- 
though it is a recognised institution re- 
ceiving maintenance grant, The argu- 
ment is in teeth of clear provisions of 
the Act. The two definitions of ‘Institu~ 
tion’ and ‘Maintenance Grant’ have to be 
understood and interpreted in the back- 
ground of the legislation and the objec~ 
tive it sought to attain. The Act has 
avoided use of any expression such as 
basic or secondary school. The benefit is 
extended to every teacher and employea 
of an institution recognised by the Board, 

Even if the title of the Act is taken 
into consideration a High School or In- 
termediate College cannot be equated 
with IXth, Xth and XIth and XIIth only. 
That would be too narrow a construc< 
tion. It clearly means the entire institu- 
tion which is High School or Intermedi- 
ate. It is not the case of the respondents 
that the teachers and employees for 
Classes VI to VIII are different than 
those for High School. It is common 
knowledge that the same set of teachers 
usually educate students: both in lower 
classes ie. VI to VIII and IXth and’ 
Xth. Similarly no school maintains sepa~ 
rate employees for VI to VIII and IX to 
X. (The case of Primary section is en- 
tirely different), In these circumstances 
maintenance grant paid to the School 


- cannot be bifurcated and it cannot be 


treated as maintenance grant in respect 
of teachers and employees of the Junior 
High School, Whatever ambiguity might 
have been there but after enactment of 
the U. P. Basic Education Act it is ap- 
parent that institutions imparting educa< 
tion up to VIIth class are different from 
institutions imparting education up to 
Xth or XIIth class. They are governed 
by different enactments, It would ba 
contrary to the Acts and Regulations to 
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suggest that the provisions of U. P. Besic . 


-Education Act apply up to-Class VIIIth 
and U, P., Intermediate Education Act to 
Classes IX to XII, It is unworkable end 
too artificial to be accepted. The provi- 
sions are clear that so long as institut.on 
imparts education up to VI to VIIth 


“ Class it is governed by U. P,: Basic Edu- 


cation Act but once it is recognised by 
Board it comes within the purview 
of U, P, Intermediate Education Act and 
ceases to be governed by the former 
Act. Its teachers and employees become 
teachers and employees of High School, 
and the maintenance grant paid by the 
State Government is towards employ- 
ment of teachers arid employees of a re 
cognised institution. f i 
13. The learned Chief: Standing 
Counsel placed reliance on an unrepcrt- 
ed Division Bench decision of this ccurt 
in Civil Mise, Writ Petition No, 172-A of 
1977, Mahanand Singh v, State decided 
on 28-3-1978.* In this case the institu- 
tion no doubt was a Junior High Sckool 
and was accorded recognition in 1972 
but its maintenance grant for Junior 
High School was suspended by the Siate 
Government. The Division Bench found: 
“there is no dispute that in the instant 
case the institution is not receiving any 
maintenance grant from the State Gov- 
ernment.” - 


In that case the institution although re- 
cognised was not receiving any mainten~ 
ance grant for the time being by the 
State Government, as such, the teackers 
and employees were rightly held aot 
entitled to any relief, The facts of Maha- 
nand’s case were, thus, entirely different 
from the facts of the present case, On 
the finding that the College was receiv- 
ing any maintenance grant either for 
Junior High School or for College the 
other question regarding the effect of 
payment of maintenance grant to Jurior 
High School was academic, 


14. For the reasons stated above we 
are of the opinion that maintenance 
grant paid by the State Government to 
Junior ‘High School prior to 1966 conti- 
nued in 1967 and onwards, was main- 
tenance grant to the recognised institu- 
tion. As the payment of maintenance 
grant is admitted and it is not the case 
of the respondent that maintenance 
grant was not in respect of employm=nt 
of teachers and employees the claim of 
the petitioners is well founded. 


*Reported in 1978 Lab IC NOC 117: 1978 
All WC 446, 
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15. On the basis of Manager’s return 
for 1976-77 and 1977-78. wherein the 
name of petitioner No. 2 does not find 
place the learned Chief Standing Coun- 
sel has urged that he is not entitled to 
any relief. The omission to mention 
the name of a teacher or employee in 
the Manager's return may not disentitle 
him so long he is a teacher or employee 
of the recognised institution. This however 
is a question of fact, It has been raised 
in the supplementary  counter-affidavit. 
We, therefore, leave it to be decided by 
the authorities. In case he is also a con- 
firmed teacher of the institution he shall 
be entitled to the benefit of Section 10. 

16. The result is that this petition 
succeeds and is allowed. The respondent 
No. 1 is directed to pay the salary of 
the petitioners for the months mention- ` 
ed in the chart filed as Annexure I to 
the writ petition within six weeks from 
today. The copy of the judgment shall be 
made available within three days, in 
case the applications are made for it. 

Writ Petition allowed. 
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Bhaggal and another, Appellants v. 
Mahadeo and others, Respondents. 


Second Appeal No. 2536 of 1966, D/- 
11-5-1978,* 

Civil P. C. (5 of 1908), O. 41, R. 27 — 
Additional evidence in appellate Court — 
Suit for possession of property decreed 
by trial Court — Appellate Court making 
local inspection of property and dismiss- 
ing suit on basis of its own observa‘ions 
— Lower Appellate Court, held, did not 
act properly in making local inspection — 
Appeal remanded for fresh hearing. 


Looking to the reasons for making the 
local inspection, as recorded ‘by thé lower 
appellate Court namely, that it was, in 
his opinion, necessary, in order to under- 
stand and appreciate ‘the evidence and 
the points in controversy; and looking also 
to the stage at which the Civil Judge 
decided to, and actually did make it, that 
is, after the appeal had been heard more 
than a month ago and the Civil Judge 
was not able to write a judgment in spite 
of having heard arguments for three 


*(Against decree and order of Kailash 
Nath Endley, Temporary Sessions Judge, 
Jaunpur, D/- 6-5-1966.) 
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days; it was held that the Civil Judge 
did not act properly in making a local 
inspection. It was not clear from the 
judgment of the Civil Judge, whether. 
and to what 2xtent, the impressions 
gathered by him at the local inspection 
influenced his decision, but in face of the 
‘facts that he thought the making of the 
inspection necessary and pronounced the 
judgment the very next day on which he 
-made the inspection, the possibility of his 
decision’ heing influenced by his own 
ohservations could not be ruled out. It 
was highly probable that his findings on 
the points in issue which related to ques- 
tions of fact, were influenced by his own 
observations. which he made and the 
impressions which he gathered at the 
local inspection of the property in suit. 
Moreover, the parties had. no real oppor- 
tunity of putting forth their own case 
when the Civil Judge heard the appeal 
after placing on record his inspection 
note and proceeded to pronounce the 
judgment, immediately after the argu- 
ments. The aforesaid considerations were 
sufficient for setting aside the judgment 
and decree of the lower appellate court 
and to remand the appeal for fresh hear- 
ing to the lower appellate court by some 


"Judge other than one who heard the 
-; appeal, 


(1907) 34 IA 115 Foll; AIR 1932 
All 270 and AIR 1927 All 175 Ref. _ 
(Paras 11, 12) 
Anno: AIR Comm. C. P. C. (1908) (8th 
Edn.), O. 41, R. 27, N. 10. 
_ Cases Referred: Chronological Paras 
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R. N. Upadhya, for Appellants: C. B. 
Misra, for Respondents. 


JUDGMENT :+— This is a plaintiff's 
second appeal arising from a suit for 
possession over certain constructions 
shown -by letters Va Bha Ksha and Pa 
Ta Bha Ra Ya Pha with the land under- 
neath and land shown by the letters Ka 
Ra Ya Pha Da Kha on the map annexed 
to the plaint and for recovery of Rs. 50/- 
as damages. 


2. The plaintiffs alleged that the par- 
ties were descended from a common 
ancestor Sukkhu who had three sons 
Thakur Din, Mahabir and Mahadeo. The 
plaintiffs Bhaggal and Rup Narain were 
the sons of Mahabir. Mahadeo and his 
three sons Bhagwan Dass, Raja Ram and 
Ram Lakhan were defendants Nos. 1, 2, 
3 and 4 respectively. Sukkhu died about 
45 years, before the date of suit, which 


fed 
yee 


“ALR. 
was filed on August, 31, 1962, leaving him 
surviving his three sons Thakur Din; 
Mahabir ard Mahadeo, that a few vears 


after the death of Sukkhu, his three sons 
became separate in estate and residence 


about 40 years ago; that the house shown” 


by the letters Ja Jha Ta Tha Da Ga Gha 
on the plaint map was ancestral and the 
sons. of Sukkhu and their family mem- 
bers used to live separately in different 
portions thereof; that about 35 years ago 
the house vras divided into three portions 
by metes and bounds, the western most 
portion Ja Jha Ta Chha was allotted to 
Thakur Din’s share; the middle portion 
Cha Chha Ta Tha Da Dha Na was allot- 
ted to the share of the plaintiffs father 
Mahabir and the eastern most portion Da 
Dha Na Cha Jha Ga was allotted to the 
share of the first defendant Mahadeo and 
it was added by amendment of the plaint 
that the eastern most  vortion which was 
allotted to the defendant’s share was oc- 
cupied before the said partition 35 years 
ago, by the plaintiff's father Mahabir. 
The plaint proceeds on to state that the 
land of plot No. 55 of Mohalla Makhdoom 
Shah Bare of the town of Jaunpur having 
an area of 8 decimals was in occupancy 
tenancy of the plaintiffs grand father 
and after him it came to his sons but 
there were several litigations with res- 
pect to that land, and ultimately the 
northern portion having an area of 4 deci- 
mals of that land was held to belong to 
Ram Roop, and in respect of the southern 
portion thereof having an area of 4 deci- 
mals shown by letters Sa Kha Da Ma 
on the plaint map, the sons of Sukkhu 
were held to be the owners in possession. 
It may be stated that the land Sa Kha 
Da Ma is situate adjacent to and to the 
north and rorth east o? the eastern most 
portion of the said ancestral house of 
the parties. It has then been pleaded 
by the plaintiffs that their father Maha- 


bir, alone snd after separation from his- 


brothers acquired the land shown by the 
letters Ka Kha Ga Gha on the plaint 
map on Patta Istmarari from its proprie- 
tor Mathura Prasad on August 6, 1925. 
This land is on the east and adjacent to 
the eastern most portion of the ancestral 
house of the parties. It is then pleaded 
that about 34 years ago the plaintiff's 
father Mahebir added the land shown by 
the letters Pa Ta Ga Da forming part of 
the 4 decimals of land which the three 
brothers had been held entitled to in the 
litigation with Ram Roop, to the land 
taken on lease as aforesaid, and from his 
own money he constructed the buildings 


al 


- issue was 


1978 ~ Bhaggal v. Mahadeo 


shown by the letters Pa Ta Gha Ra Ya 
Pha Da and denoted by letters Ksha on 
the plaint map and continued to be tae 
owner in possession of the land Ka Kha 
Da Pa Ta Gha Ra along with the szid 
constructions thereon up to the date of 
cause of action. It is then pleaded trat 
defendant No. 1 also added the laad 
denoted by the letters Ta Tha Da Ga cut 
of the said 4` decimals of land to the 
north of the eastern portion of the ances- 
tral house which had been allotted to 
him. It is then alleged in the plaint that 


-on the western one-third portion of the 


said 4 decimals of land to which the 
brothers were held entitled in the litiga- 
tions with Ram Roop, Thakur Din erect- 
ed the constructions shown by ‘the letters 
Ba Ma: that Thakur Din sold his western 
most portion Ja Jha Ta and Chha end 
the constructions shown: by the letters 


Ga out of the said 4 decimals of ihe land © 


to the plaintiffs and the plaintiffs are 
after the sale, owners thereof. The caase 
of action alleged in the plaint is that the 
first defendant has a powerful gang and 


the plaintiffs have occasionally to go out - 


in connection with business and taking 
advantage of the same the defendants. in 
the absence of the plaintiffs, openec a 
new. door on Aug. 22, 1962 at tne place 
marked ‘Z’ ir. the wall Ga.Gha which is 
the eastern most wall of the portion of 
the ancestral house allotted to the defen- 
dants, and also broke open the locks of 
the plaintiffs’ building Pa TaGha Ra Ya 
Gha Da on their lease land and unlawfully 
dispossessed them from the same as also 
from the Kothari marked Chha and the 
Osara marked Ba Bha, on the plaint map, 
as also from the open land Ka Kha Da Pha 
Ya Ra which was also part of the land ob- 
tained by Manabir on lease from Mathura 
Prasad. i 


3. The defendants denied the plaint 
allegations generally and with regarc to 
the land said to have been acquired by 
Mahabir alone on Patta Istamarari from 
Mathura Prasad, it was alleged that it 
had been acquired when the family of the 
descendants of Sukkhu was joint. The 
defendants pleaded that the partizion 
among the three brothers took p_ace 
about 30 years ago; that keeping in view 
the number of their issues and the con- 
venience of residence Mahabir was aHot- 
ted the portion Ta Tha Cha Chha of the 
ancestral house. “Juzo Abadi Pahi Waka 
Jagdishpur,” and Thakurdin who had no 
allotted the western por- 
tion a part of which was Kaccha and 


.part Pucca and that the -house to the 
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east of the plaintiff's house which was 
partly Kaccha and partly Pucca and 
the rest of the Abadi to the east up 
to the police Chauki and the house of 
Chhotey and Abadi towards the South of 
the Ahata of Ram Roop was allotted to 
the share of the defendants, that is to say 
the entire land and Abadi to the east of 
the line Ma Da Cha was allotted to the 
share of the defendants on which they 
had continued in possession ever since, 
This plea was contained in para. 20 of the 
written statement. In the next para- 
graph the defendants pleaded that to the 
south of the Ahata of Ram Roop the de- 
fendants themselves constructed an Osara 
and Kothari quite some time ago and 
constructed a Kothari and Osara to 
the east from their own funds and have 
continued in adverse possession thereof 
as owners and have been continuously 
using the eastern portion and opening a 
door from their house. In the next para- 
graph 22 of the written statement, it has 
been pleaded by the defendants that 
neither the plaintiff nor Thakurdeen were 
ever in possession of any part of the land 
or Abadi to the east of the line Ma Da Cha 
nor they had right of any kind therein. 
In para. 23 of the written statement, the 
defendants pleaded that they had been 
using the eastern land by manufacturing 
earthen pots thereon (the parties being 
Kumhars by caste) and were keeping 
their earthen pots burnt in the Awan in 
the northern Osara and had grown trees 
and flower plants etc., thereon. In para- 
graph 24 of the written statement the de< 
fendants pleaded that the eastern Kothari 
and Osara and the southern Kothari and 
Chhappar were constructed by them and 
they and their sons were living in different 
portions thereof: In para. 25 of the 
written statement the defendants alleged 
that the constructions in dispute were 
made at a cost of more than Rs. 2,000/- 
and were constructed by the defendants 
themselves, and the plaintiffs or their 
predecessors never stopped them from 
doing so and on these facts the suit was 
barred by estoppel and acquiescence. It 
was further pleaded by the defendants 
that the plaintiffs kept their Awan etec. 
in a part of the larger area cf Pahi which 
was allotted to their share; that the de~ 
fendant was the youngest of the brothers 
and was not bound by any claim of ex- 
clusive right made by Mahabir to the 
land in dispute, in Suit No. 286 of 
1946 in the court of the Munsif City, 


Jaunpur, between Ram Roop v. Thakur 
Deen. In the end the defendants plead= -- 
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ed.that they were in adverse proprietary 
possession for over 12 years on the con- 
structions in suit and the suit was barred 
by limitation and the plaintiffs were not 
entitled to any damages. It was lastly 
urged that Thakur Deen was very old and 
weak of mind and if the plaintiffs had got 
any sale-deed executed by him by taking 


advantage of his old age, the defendants 


were not bound by the same. 


4,- The trial court framed the follow- 
ing 7 issues: 


(1) Whether the plaintiffs are the ‘sole’ 


owners of the construction and land in 
suit? If not to what extent? 

(2) Whether the land: and constructions 
in suit belong to the defendants? Were 
the constructions made by them ? 

(3) Whether the plaintiffs were entitled 
to any damages, if so to what amount? 

(4) Whether the suit is barred by estop~ 
pel and acquiescence ? 


(5) Whether ‘the suit is barred by time ? - 


(6) Whether the suit is under-valued 
and court-fee paid insufficient ? 


(7) Relief. 
5. Issues- Nos. 1 and 2 were taken up 


and discussed together and on a detailed , 


consideration of the evidence on the re- 
cord it was found by the trial court that 


the plaintiffs are the-owners of the dis-. 


puted land and constructions lying there- 
on, Issue No. 1 was accordingly answered 
in the affirmative ard issue No. 2 in the 
negative. The trial court held that the 
plaintiffs were entitled only to a nominal 
sum of Rs. 5/- as- damages. On issue 
No. 4, the. trial court found that the de- 
fendants had wrongfully dispossessed the 
plaintiffs within 10 days of the filing of 
the suit, and accordingly on issue No. 5, 
it was found that.the suit was not 
barred by time. Issue -No. 6 had been 
decided earlier and the defect of under- 
valuation found by the trial court was 
removed by the plaintiffs before com= 
mencement of the final hearing of the 
suit. In the result the trial court found 
the plaintiffs entitled to the relief of pos- 
session over the land and the construc- 
tions in suit and damages in the sum of 
Rs. 5/- only. 


6. The lower court has on appeal re- 
versed the trial court’s decree and dis- 
missed the suit. Besides hearing the, par- 
` ties the learned Civil Judge to whom the 
appeal must have been assigned for hear- 
ing by the District Judge, also made a 
local inspection of the property in suit 
on 5-5-1966 and placed on record his 
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inspection note dated 3th May, 1966. His 
inspection note is paper No. 20-Ka, 


7. For obvious reasons neither of the . 
parties filed any objection to the learned 
Civil Judge’s inspection note. 


8. The questions which were raised 
for determination of ihe lower appellate 
court have not been specifically formu- 
lated at any one place by the learned Ad- 
ditional Civil Judge. He has proceeded 
to consider the question about the title 
to the land acquired under the lease 
dated Aug. 6, 1925 (Ext. 5) executed by 
Mathura Prasad in favour of plaintiff's 
father Mahabir. The learned Civil Judge 
held that the partition took. place in the 
year 1932 and that the land was acquired 
at the time when the three brothers were 
joint. He also came to the conclusion that 


it was joint acquisition of.the three bro- 


thers who constituted a joint Hindu 
family at that time anc decided the ques- 
tion in favour of the defendants. ‘The 
next question considered by the- lower 
appellate court was whether the disputed - 
property marked by letters Pa Ta Gha Ra 
Ya Dha Da was the property of the 
plaintiffs or the defendant. It held 
that -this property was allotted to 
Mahadeo defendant at the partition and 


“the plaintiffs could, therefore, have’ no 


claim to it. The lower appellate court 
then considered the dispute about the 
Kotharies Ba Bha and held that the plain- 
tiffs’ case with regard to them was false, 
On these findings, the lower appellate 
court reversed the trial court’s decree and 
dismissed the suit with costs throughout. 


$. Mr. R. N. Upadhyay, learned coun- 
sel for the plaintiff-appellants contended 
before me. (1) that the learned Civil 
Judge who heard the appeal acted. im- 
properly in making a local inspectior: of 
the property himself ard in allowing the 


‘appeal: on the basis of his own observa- 


tions, which at any rate amounted to ad- 
mission .of fresh evidence at the appel- 
late stage and could nct be done in’ the 
present case as the conditions prescribed 
by R. 27 of O, 41 were absent and reasons 
for doing so required to be recorded by 
R. 28 of -O. 41 were not recorded by the . 
learned Civil Judge; (2) that under the 
Hindu Law, separate property may be ac- 
quired by a Member of a Hindu joint 
family individually in his own name 
although ‘he ‘is-joint and at the same time 
holds-joint property. with the other mem. 
bers, and that in the case of acquisition 
of property in the individual name of a 
junior member of a’ Hindu joint family, 


a 
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the apparent must be presumed to be tae 
real state of affairs and accordingly it 
must be presumed that the property was 


‘the self acquisition of that member in- 


dividually, unless it was proved by cogent 
evidence that the property was acquired 
by joint family or for its benefit, by show- 
ing that it was acquired from the funds 
of the joint family or by the joint labour 
of the members of the joint family, ior 
it is also the law that a joint fam-ly 
could acquire and hold property in the 
individual name of a junior member of 
the family; (3) that while there was no 
evidence whatsoever for establishing any 
of the said requirements, the lower app2l- 
late court has proceeded to hold that the 
property in suit was joint family pro- 
perty, solely on the so-called admission 
of Mahabir in Suit No. 286 of 1946 (Exai- 
bit A-36), which was, construed correctly, 
not an admission at all of the allegation 
that the proparty in suit was joint pzo- 
perty of the three brothers, and at any 
rate it was equivocal and, therefore, even 
as an admission it could not form any 
basis for holding that the property in suit 
was joint family property; (4) that the 
plaintiffs had specifically and clearly 
alleged in the plaint that the land in suit 
was the self acquired property of Maha- 
bir and that the constructions which were 
raised on the leasehold land acquired by 
him, were also made by him out of his 
own separate funds, but this fact had not 
been specifically denied in the writ-en 
statement of the defendants and must, 
therefore, be deemed to be admitted; (5) 
that the findings of the lower appellate 
court were thus vitiated in law and liasle 
to be set aside even on second appeal, end 
lastly that the findings of the trial coart 
were preferable to, and better reasoned 
than, those of the lower appellate court, 
and the suit deserved to be decreed. 


10. As to the first point, certain facts 
must be noticed. The first appeal before 
the lower appellate court was heard on 
21st March, 1966, 22nd March, 1966, 23rd 
March, 1966 and 25th’ March, 1966 end 
judgment was reserved without fixing a 
date for its delivery. On 29th April 1966 
fhere is an order recorded in his own 
handwriting by the learned Judge him- 
self on the order sheet to the. follow-ng 
effect : : 


“It is necessary to make a local inspec- 
tion in order to understand and appreciate 
the evidence and the points in contro- 
versy. I shall make the local inspection 
tomorrow at 6 P. M.” 
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The local inspection was, however, not 
made on 30th April 1966 as the learned 
Judge was not feeling well, according to 
the note made on the order-sheet by him 
that day. This is followed by a note 
dated 5th May, 1966 to the effect that the 
learned Judge wanted to make the local 
inspection that day and the counsel and 
the clients were agreeable. The order- 
sheet dated 6th May, 1966 contains the. 
following note: 


“Inspection note placed on the record. 
No objection filed. Arguments heard. 
Judgment dictated in open court. Appeal 
allowed. Suit dismissed with costs 
throughout.” 


Now, Order 41, R. 27 empowers an appel- 
late court to allow production of addi- 
tional evidence whether oral or documen- 
tary subject to the restrictions prescribed 
therein and where additional evidence is 
allowed to be produced by the appellate 
court, it has to record reasons for doing 
so. In the context of a civil court’s power 
to issue a commission for local inspection 
under O. 26, Rr. 9 and 10, it has been held 
by two learned Single Judges of this 
Court in the cases of Ram Dihal Lal v. 
Lakhpat Lal (AIR 1932 All 270) and 
Bhawani -Prasad v. Hakimullah (AIR 1927 
All 175) that the restrictions placed by 
Rr. 27 and 28 of O. 41 of the Civil P. C. 
in the matter of admitting fresh evidénce 
in an appeal, do not apply to the power 
of issuing a commission for local inspec- 
tion. It is possible to say that if an `ap- 
pellate court can issue a commission for 
local inspection, untrammelled by the re- 
strictions placed by Rr. 27 and 28 of O. 41 
of the Civil P. C., it may as well make a 
local inspection itself, instead of issuing 
a commission therefor. Order 18, R. 8, 
C. P. C. expressly authorises a trial court 
to make a local inspection. The appel- 
late court could also exercise that power 
but that would be in a way admitting 
fresh evidence. In Kessowji Issur v. 
G. I. P. Railway Company, (1907) 34 IA 
115, on an appeal from the judgment of 
the Bombay High Court, their Lordships 
of the Privy Council found that: 


“After judgment for damages had been 
obtained by the plaintiff in respect of in- 
juries sustained by him in alighting from 
a train which had overshot the platform, 
the trial Judge refused an application of 
the defendant railway company under 
S. 623 of the Civil P. C. for a new trial 
on the ground of discovery of new 
matter”, and that on appeal “the Judges 
of the High Court, on their own sugges- 
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tion, welcomed by counsel, visited the 
scene under conditions which they regard< 
ed as closely resembling those which at~ 
tended the accident and as a result of 
their observatior:s allowed the appeal.” 
Their Lordships of the Privy Council 
held that the High Court had no jurisdic 
tion under S. 568 to review the refusal by 
the trial Judge, to admit fresh evidence, 
and, in consequence, to admit the same, 
The power thereunder is limited to 
supplying any inherent lacuna or diffi- 
culty which appears on examining the 
evidence as it stands, and does not relate 
to the discovery of new matter outside 
the court and that a case must be decid- 
ed on the legal evidence adduced at the 
trial, which in that case was sufficient to 
establish the negligence of the defendant 
railway, that the question of light could 
not be isolated from. the rest of the case. 
and that the above vrocedure adopted by 
the High Court in the making of a local 
inspection in the course of hearing the 
appeal and basing their decision on the 
result of their observations could not be 
approved. Their Lordships made the fol- 
lowing observations in this context (at 
pp. 123-24): 

“The practical result was that the ap- 
peal was allowed and the suit dismissed, 
the case being decided, not on the testi- 
mony given at the trial as to what took 
place on the night of the accident but 
by the Judges’ observation what they 
saw on another night altogether. Their 
Lordships find it impossible to admit the 
legitimacy of such procedure or the 
soundness of such conclusions, Even if 
the question of light could be isolated 
from the rest of the case, there was no 
ground whatever for despairing of sound 
results being yielded by a careful ana- 
lysis of the evidence, and, in fact, this 
was demonstrated by the excellent judg- 
ment of the trial Judge. On the other 
hand, the method actually adopted is 
subject to the most palpable objections 
and fallacies.” 
and also observed (at p. 124) that a court 
could not “cast to the winds the legal 
evidence in the case, and decide on im- 
pressions arising on the concerted repre- 
sentation. It would be too strict to hold 
that it is the duty of counsel, at their 
peril, to restrain judges within the cursus 
curiae, and to insist on their abstaining 
from experiments which to some may 
prove too alluring to admit of adherence 
to legal media concludendi.” 

11. Looking to the reasons for mak- 
jing the local inspection, as recorded by 
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the learned Civil Judge, namely, that it 
was, in his opinion, necessary, in order 
to understand and appreciate the evi- 
dence and the points in controversy; and 
looking also to the stage at which the 
learned Civil Judge decided to, and ac- 
tually did make it, that is, after the 
appeal had been heard more than a 
month ago and the learned Civil Judge 
was not able to write a judgment in spite 
of having heard arguments for three 
days; I am constrained to observe that 
the learned Civil Judge did not act pro- 
perly in making a local inspection. It is 
not clear from the judgment of the learn- 
ed Civil Judge, whether, and to what 
extent, the impressions gathered by 
him at the local inspection influenced 
his decision, but in face of the facts that 
he thought the making of the inspection 
necessary, and pronounced the judgment 
the very next day on which he ‘made 
the inspection, the possibility of his deci- 
sion being influenced by his own obser- 
vations cannot be ruled out. It is highly 
probable that his findings on the points 
in issue which related to questions of 
fact, were influenced by his own obser- 
vations which he made and the impres- 
sions which he gathered at the local in- 
spection of the property in suit. More- 
over, I am not at all satisfied that in a 
situation like the one which was created 
by the learned Civil Judge in the pre- 
sent case, the parties had a real opportu- 
nity of putting forth their own case when 
the learned Civil Judge heard the appeal 
on 6th May, 1966, after placing on record 
his inspection note of the same date and 
proceeded to pronounce the judgment, 
immediately after the arguments. 


12. The aforesaid considerations are 
sufficient for setting aside the judgment 
and decree of the lower appellate court 
and to remand the app2al for fresh hear- 
ing to the lower appellate court by some 
Judge other than one who heard the ap- 
peal. The other contentions raised by 
Mr. R. N. Upadhyaya, learned counsel 
for the appellants are not decided and 
in the view taken above it is not neces« 
sary to notice the contentions raised by 
Mr. C. B. Misra, learned counsel for the 
defendant-respondent in support of the 
judgment and decree of the lower appel~ 
late court. 


13. In the result the appeal succeeds 
and is allowed. The Judgment and decree 
dated May, 6, 1966 of the court of Tempo- 
rary Civil and Sessions Judge, Jaunpur 
in Civil Appeal No. 471 of 1964 are 


ac 
` 


a 
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set aside. The appeal shall be restored =o 
its original number and will now be 
heard and decided in accordance wich 
law. The costs shall abide the result. The 
record of this case should be sent dovn 
at once, 

Appeal allowed, 
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M. M. GUPTA, J. 
Gokul Chand, Appellant v. Jagdish 
Chandra and another, Respondents. 
Second Appeal No. 2676 of 1969, 
2-5-1978.* 


. (A) Registration Act (16 of 1908), S. 17 
(2) (vi) — Decree or order affecting prec- 
perty which is subject matter of suit — 
Registration if necessary. i 


Sub-clause (vi) of sub-section (2) of 
Section 17 applies to any decree or order 
of a Court except a decree or order €X- 
pressed to be made on a compromise and 
compromising immoveable property 
other than that which is the subject-mat- 
ter of the suit or proceeding. This means 
that any decree or order of a court affect- 
ing the rights mentioned in S, 17 (1) (b) 
and (c) would not require registration. It 
will, however, require registration where 
the decree or order on the basis of com- 
promise affects the immoveable property 
other than that which is the subject- 
matter of the suit. (Para 5) 

Anno: AIR Manual (3rd Edn.), Regis- 
tration Act, S, 17, Notes 50, 55, 63. 


(B) Civil P. C. (5 of 1908), S. 11 — Suit 
for partition and rendition of accounts — 
Suit compromised — Under compromise 
claim for rendition of accounts given up 
— Subsequent suit for rendition of ac- 


Dj- 


‘counts — Property involved in both swits 


being the same — Interest of plaintiff in 
previous suit and in subsequent suit 
being the same — Held previous suit 
operated as res judicata. (Pare 9} 

Anno: AIR Comm. (9th Edn.) C. P. Ce 
S. 11, Notes 7, 41, 70, 72. 

(C) Limitation Act (9 of 1908), Arts, 216, 
89 — Applicability — Suit for rendition 
of accounts on the basis of Mukhtarnama. 

Article 116 would govern only those 
cases where the contract for the account< 


*(Against Judgment and decree of Zchir 
Hasan, Addl. Dist. J., Bareilly, D/- 22-9- 
1969). 
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ing is express and not where it has to be 
applied by implication. 

The present suit was a suit for accounts 
on the basis of a Mukhtarnama Aam. 
Under the terms of the Mukhtar-i-nama 
Aam, there was no express liability to 
render accounts. Article 116, therefore, 
could not govern the case. But Art. 89 
providing three years limitation applied. 

(Para 14) 

Anno: AIR Comm., Limitation Act (5th 

Edn.), Art. 55, N. 4; Art. 3, N. 2. 


Cases Referred: Chronological Paras 
AIR 1956 SC 346 8 
AIR, 1944 Cal 106 13 
(1936) ILR 63 Cal 550, 8 
AIR 1931 Mad 185 (2) 14 
AIR 1923 Cal 507 13 
(1881) ILR 3 All 600 (FB) 13 


V. K. S. Chaudhary and M. P. Srivas- 
tava, for Appellant; S. N. Verma, for 
Respondents. 


JUDGMENT :— This second appeal has 
been filed by one Gokul Chand against 
whom suit for rendition of eccounts has 
been decreed by the trial court and ex- 
cepting for slight modification in the de- 
cree the lower appellate court has also 
confirmed the decree. -According to the 
allegations made in the plaint, the pro- 
perty was originally owned by Kunwar 
Kekai Nandan Sahai. He died in the year 
1947, leaving behind three sons, namely 
Jagdish Chandra,  plaintiff-respondent 
No. 1, Gokul Chand, appellant and Keshav 
Chandra, defendant-respondent No. 2. Sri 
Kekai Nandan Sahai had alsc left behind 
a widow, Smt. Jamuna Kunwari. It is 
claimed that properties mentioned in 
Schedule I were inherited by Smt, 
Jamuna Kunwari who died in 1973 and. 
by the three sons who are parties to this 
litigation. Each one of the sons had 1/4th 
share in properties mentioned in Sch. I 
The properties mentioned in Schedule 
No. 2 was gifted by means of registered 
gift-deed dated 9-4-1948 in favour of the 
plaintiff-respondent Jagdish Chandra. On 
5-1-1948 the plaintiff respondent and res~ 
pondent No. 2 Kesheva Chendra jointly 
appointed the appellant as agent and 
Mukhtar Aam for collecting rents of 
house, agricultural and zamindari-proper- 
ties and manage and to do all incidental 
acts relating thereto in all courts and 
office. This Mukhtar-in-nama Aam was 
duly registered. The Mukhtiar-nama Aam 
was revoked on 5-3-1960. During the 
period that the appellant was the Mukh- 
tiar-in-Aam of the respondents he made 
realization of the profits and income of 
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the share of the respondents and handled 
the cash that was left by Sri Kekai Nan- 
dan Sahai, including deposits in Calcutta 
National Bank. The appellant also rea< 
lized revenues and other income of the 
villages during the zamindari days, A 
_ notice of demand was sent to the appel- 
lant but he did not accept it and did nci 
render accounts. <A suit was, therefore. 
filed for rendering of true and full ac- 
counts of money realized by the appel- 
lant as agent and manager for the period 
between 5-1-1948 and 6-3-1960. It was 
also prayed that the suit be decreed if 
the amount was found due after rendi- 
tion of accounts. . 


2. The appellant in the course of the 
written statement contested the suit and 
claimed that the respondent No. 1 was 
not entitled to any relief for rendition of 
accounts and the compromise decree 
passed in Suit No. 46 of 1956 on the basis 
of a compromise on 26-2-1960 to which 
the plaintiff-respondent was a party was 
binding on the parties. The responden: 
No. 1 never inherited any property. The 
‘gift deed mentioned in the plaint was ob- 
tained by fraud from Smt. Jamuna Kun- 
wari. Smt, Jamuna Kunwari had herself 
brought a suit in 1957 for the cancella- 
tion of the gift-deed. That suit was dis- 
posed of in terms of the compromise ‘in 
Suit No. 46 of 1956. .The properties in 
suit were absolute property of Smt. 
Jamuna Kunwari, the mother of the par- 
ties. She had also received assets worth 
about four lakhs from her maternal grand- 
father who was a Punjab High Court 
Judge. Sri Kekai Nandan Sahai held 
the properties mentioned in Schedule 
No.1 as Benami of Smt. Jamuna Kunwari, 
Suit No. 46 of 1956 was brought by res- 
pondent No. 2 claiming rendition of ac- 
counts from the appellant in his capacity 
as Mukhtiar-i-Aam and Karta of the joint 
family. In the compromise in that suit 
to which the plaintiff-respondent was also 
a party and the relief claimed in that suit 
was in respect of the properties shown at 
the foot of the plaint and according to the 
compromise decree in that suit the pro- 
perties appended to the plaint were 
treated as the entire property belonging 
to Smt. Jamuna Kunwari and all incomes 
were realised by her. That judgment is 
binding on the parties. The appellant 
was, therefore, not liable to claim ac- 
counts. The pleas of estoppel and res 
judicata were also raised in view of the 
decree passed in Suit No. 46 of 1956. The 
Mukhtar-nama Aam was given for specific 
purpose for the sale of share in the pro- 


Jagdish Chandra (Gupta J.) 


A. LR. 


perties which belonged to the parties’ 
father. That house did not yield any in- 
come, 


3. Respondent No, 2 claimed that he 
and plaintiff-respondent No. 1 were en- 
titled to the rendition of accounts’ and 
he was prepared to pay court-fees if any 
decree was passed in his favour. 


4. The learned Additional Civil Judge 
who tried the suit on the original side 
framed issues regarding the liability of 
the appellant for rendition of accounts, 
maintainability of the suit, bar of the suit 
by res judicata and estoppel and limita- 
tion. There was also an issue relating to 


the right of the respondent No. 2 to claim - > 


accounting. The learned Civil Judge 
came to the conclusion that the compro- 
mise decree in Suit No. 46 of 1956 was a 
family arrangement and as such it re- 
quired registration uncer S. 17. He con~ 
sequently held that the decree in Suit 
No. 46 of 1956 operated neither as res 
judicata nor as estoppel. The present 
suit was held to be maintainable. It was 
further held that the appellant was liable 
to render eccount to the plaintiff as well 
as to the respondent No. 2. On the ques- 
tion of limitation it was held that the suit 
was within limitation under Art. 116 of 
the Indian Limitation Act 1908 which 
provided six years limitation and since 
the suit wes brought within six years of 
the compromise decree passed in Suit 
No. 46 of 1956 it was within limitation, 
The lower appellate court held that the 
compromise decree in Suit No. 46 of 1956 
affected the rights of the parties from 
that date and it did not mean that plain- 
tiff or defendant No. 2 had no interest in 
the property before that decree. It was, 
therefore, held by the lower appellate 
court that the appellant was liable to 
render the accounts for the period of 
Mukhtar-nama Aam from the date of 
its execution, that is, 5-1-1948 to 26-2-1960 ` 
the date on which the decree in Suit No. 
46 of 1956 was passed. The lower appel- 
late court also agreed with the view of 
the trial court that Art. 116 of the Indian 
Lim. Act 1908 applied and the suit was, 
therefore, held to be within time. Ex- 
cepting for. this slight modification in the 
decree of the trial court, the decree of 
the trial court was upheld. 


5. The two questions that have been 
agitated at the Bar in this ‘appeal are 
whether the compromise decree in Suit | 
No. 46 of 1956 operated as res judicata or 
estoppel against the respondents and 


whether the suit was barred by limita« 
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tion. The trial court was not right in 
taking the view that the compromise d2- 
eree could not be taken into account fr 
want of registration. He did not care to 
read the provisions of S. 17 (2) of the 
Indian Registration Act. Section 17 11) 
of the Indian Registration Act deals with 
registration of the documents which com- 


pulsorily require registration, Amoag 
other documents Section 17 (1) (b) of 
the Indian Registration Act requires 


compulsory registration of non-testamen- 
tary instruments which purport or ore 
rate to create, declare, assign, limit or 
extinguish, whether in present or in 
future, any right, title or interest, whe- 


ther vested or contingent, of the value of 


one hundred rupees and upwards, to or in 
immoveable property; and, its Cl. (c) re- 
quires compulsory registration cf- ncn- 
testamentary instruments which acknow- 
ledge the receipt or payment of any ccn- 
sideration on account of the creation, de~ 
claration, assignment, limitation or ex- 
tinction of any such right, title or ince- 
rest. Sub-clause (vi) of sub-see. (2) of 
S. 17 of the Indian Registration Act ap- 
plies to any decree or order of a Court 
except a decree or order expressed to be 
made on a compromise and compromising 
immoveable property other than “that 
which is the subject-matter of the suit 
or proceeding. This means that any de- 
cree or order of a court affecting ihe 
rights meritioned in S. 17 (1) (b) and (c) 
would not require registration. It will, 
however, require. a registration where the 
decree or ordear on the basis of compzo- 
mise affects the immoveable property 
other than that which is the subject- 
matter of the suit. It is not the case of 
any of the parties that the decree passed 
in Suit No. 46 of 1956 affected the im- 
moveable property other than that which 
was the subject-matter of that suit. Thus 
the compromise decree did not require 
registration. 


6. In order to TEENE E whether ~he 
decree passed in Suit No. 46 of 1956 ope~ 
rated as res judicata or estoppel. we will 
have to look into the basis of Suit No, 
46 of 1956. That suit was filed by respon- 
dent No. 2 Kesheo Chandra implead:ng 
the present appellant, plaintiff-respon- 
dent, Smt. Jamuna . Kunwari and the ap- 
pellant’s son Vinai Kumar. In that suit 
it was claimed that after the death of Sri 
Kekai Nandan Sahai in 1947 the family 
continued as joint family of which Gokul 
Chandra appellant of this appeal was zhe 
Karta Khanden and was in possession of 
the properties- belonging to the joint 
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family. Kesheo Chandra respondent No, 2 
of this appeal and Jagdish Chandra, plain- 
tiff-respondent No. 1 had also executed 
a Mukhtar-in-nama Aam on 5-1-1948, 
in favour of the appellant of this appeal 
who was defendant No. 1 in that suit. It 
was also alleged that the appellant , of 
this appeal was refusing for the account- 
ing of income and profits frem the pro- 
perties. The suit was, therefcre, brought 
for the partition of the property and for 
accounting of income and profits mis- 
appropriated by the present appellant, 
The properties which were the subject- 
matter of that suit are also the same. Smt. 
Jamuna Kunwari had filed the written 
statement, the copy of which is Ex. A-3 
on the record. She had claimed that, bar- 
ring one house which was ancestral of 
Kekai Nandan Sahai, rest of them were 
owned by her and were her ancestral 
properties. It was also claimed that the 
gift deed obtained by the respondents of 
this case from her was fictitious and was 
obtained by fraud. 

7. As a result of the perusal of the 
pleading in suit No. 46 of 1956 it would 
appear that the property involved in the 
suit was the same as the subject-matter 
of the present litigation. The plaintiff 
claimed share in that property and also 
claimed accounting against the appellant 
of this appeal. The compromise on the 
basis of which a decree in Suit No. 46 


-of 1956 was passed was as below :— 


“Tamam Jaydad Nibai Ki Income Apne 
Jeewan Bhar Prativadi No. 3 Smt. Jamuna 
Kunwari Pavegi Is Income Ko Unko Tasr- 
ruph Karne Ka Pura Adhikar Hoga 
Jayadad Nijai va Intasanaya Jaydad 
Kimati Va Kadar (20,000) Bis Hajar 
Rupaya Men vadi Aur Prativadigarn 1 
to 3 Ka Barabar Barabar Hissa Hai Yani 
Har Ek } Hissa Ka Malik Hai. 


2. Rupaya 20,000/- Rupaye (Bis Hajar 
Rupaya) Ki Ukta 20,000 Rupaye Ki Jaya- 
dad Va Apne Uprokta Hisse Ki Jayadad 
Ki Malik Kamil Prativedi No. 3 Hai. 

(3) Smt. Jamuna Kunwari Apne Jiwan 
Bhar Kul Jaydad Nijai Par Kabij Rahegi 
Aur Vah Hi Eska Intjam Karegi. 

(4) Vadi Is Samaya Civil Line No. 52 
Kothi Ke Pichhle Hisse Main Rah Rahe 
Hain Unko Yah Kak Diya Jata Hai Ki 
Yadi Is Kothi Ke Agle Hisse Ko Jismen Is 
Samaya Sri H. B. Joshi Excise Inspector 
Kiraya Par Rah Rahe Hain Vah Govern- 
ment Se Release Kar Le To Is Portion Men 
Apni Sakunat Rakh Sakenge Aur Us: 
Soorat Men Bank Portion Kisme Ki Vah 
Is Samaya Rah Rahe Hai Us Ko Khali 
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Kar Denge Vadi Se Na Bank Portion Ka 
Aur Na Front Portion Ka Jo Bhai Us Ke 
Kabji Me Rahe Kiraya Smt. Jamuná Kun- 
wari Nahi Lengi. 

(5) Vadi Smt. Jamuna Kunwari Se Apne 
Khane Pane Ke Liya Bhi Koyi Claira 
Nahin Kar Sakenge. 

(6) Kharcha Phareekain Jumme Pharee~ 
kain Rahega. 

(7) Mukadama No. 17/57 Jamuna Kun- 
wari Banam Gokul Chand Vagairah Bhi 
Isee Phaisle Ke Bamujib Taye Kiya Jav2 
Us Mukadame Me Jis Property Ka Bare 
Me Dispute Tha Vah Mukdama No. 46/55 
Men Samil Hai. 


(8) Mukdama No. 17/57 Ka Kharcha 
Bhi Jumme Phareekain Rahega.” ~ 
This compromise on the basis ‘of which 
decree in Suit No. 46 of 1956 was passed 
was signed by Smt. Jamuna Kunwari and 
all the three parties to this litigation. 
Under this compromise every claim for 
rendition of accounts which was claim~ 
ed against the appellant of this appeal 
was impliedly given up and the claim for 
partition which was one of the- reliefs 
Claimed in this case was also given up 
The interests of the plaintiff in that suit 
and plaintiff of this suit were the same. 
There is no suggestion whatsoever that 
this compromise was not voluntarily 
signed by the parties who are men of 
education. The relief in the instant litiga- 
tion also is for rendition of accounts 
which was in that suit. I do not see any 
reason why the compromise decree pass- 
ed in Suit No. 46 of 1956 is not binding 
on the plaintiff-respondent No. 1 or res- 
pondent No. 2. 

8 The principles laid down by the 
Calcutta High Court in Secretary of State 
v. Ateendra Nath Das, ((1936) ILR 63 Cal 
550 at p. 558) were approved in Sailendra 
Narayan Bhanj Deo v. State of Orissa, 
(AIR 1956 SC 346) which were as below 
(at p. 351): 

“On this authority it becomes absolutely 
clear that the consent order is as effec- 
tive as an order passed on contest not 
only with reference to the conclusions 
arrived at in the previous suit but also 
with regard to every step in the process 
of reasoning on which the said conclusion 
is founded, 


When we say “every step in.the reason- 
tng” we mean the findings on the essen- 
tial facts on which the judgment or the 
ultimate ‘conclusion was founded. In 
other words, the finding which it was 
necessary to arrive at for the purpose of 


sustaining the judgment in the particular’ 


Case-will operate estoppel by judgment.” 
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9. On the principles enunciated above, 
I am not prepared to agree with the 
learned counsel for the respondents that 
the decree in the aforesaid judgment is 
not binding on the parties. In the com- 
promise decree the right of partition or 
rendition of accounts against the appel- 
lant was impliedly given up. Smt. 
Jamuna Kunwari has asserted her own 
absolute right in the property. She was 
held entitled to entire income and her 
rights in the properties were also re« 
cognized. The question of claiming ac- 
counts therefore does not arise. I am not 
prepared to agree with the inference 
drawn by the learned Additional District 
Judge that the decree operated from the 
date on which it was passed and it did 
not affect the past rights. If we look into 
the plaint allegations of Suit No. 46 of 
1956 and the terms of the decree, it leaves 
no doubt that the question of rendition 


_of accounts in the present suit could not 


arise. The judgment and decree in 
Suit No. 46 of 1956 must operate as 
estoppel against the respondents. Both 
the courts, therefore, committed illegality 
in decreeing the suit for rendition of ac- 
counts, 


10. I may also point out here that by 
passing a preliminary decree for account- 
ing, the trial court has also noted that 


the question in what properties what . 


share the plaintiff and defendant No. 2 
had shall be determined during the pro- 
ceedings under O. XX, R. 17, C. P. C. It 
is the duty of the court to determine the 
shares in various properties of the parties 
while passing the preliminary decree, 
The determination of shares cannot be 
left for determination in the final decree, 


11. After my above finding on the 
binding nature of the decree in suit 
No. 46 of 1956 it is not necessary to enter 
into the question of limitation but since 
it has been argued at some length by 
the learned counsel for the parties I 
would like to express my view about it 
also. 


12. The lower courts have considered 
the application of Article 116 of the 
Indian Limitation Act, 1908. That Article 
is equivalent to Article 55 of the Indian 
Limitation Act, 1963 which repealed the 
earlier Act. The words in both the Arti« 
cles are the same, that is, for compensa~ 
tion for the breach of ahy contract in 
writing registered — period of. limitation 
under the Old Act was six years from the 
date when the limitation began to. run 
against the suit brought on a similar con< 
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tract not registered. Under Article 55 the 
period of limitation has been reduced to 
three years and the time would ran 
from the date when the contract is broken 
or when the breach in respect of which 
the suit is instituted occurs or when it 
ceases. On the basis of the provisicns 
of Section 30 of the Indian Limitation 
Act 1963 which provides that, 

“Notwithstanding anything 
in this Act:— 

(a) any suit for which the period of 
limitation is shorter than the period of 
limitation prescribed by the Indian Limi- 
tation Act, 1908, may be  instituced 
within a period of seven years next after 
the commencement of this Act or within 
the period prescribed for such suit by 
the Indian Limitation Act, 1908, which- 
ever period expires earlier.” 

Thus, it is claimed that six years limita- 
tion given under Article 116 of the Old 
Act would be applicable. to this case. 
Both the courts below have accepted this 
contention. The learned counsel for the 
appellants has, however, contended that 
the case would be governed not by Arti- 
cle 55 or Article 116 of the Indian Limi- 
tation Act but by Article 3 of the present 
Act corresponding to Art. 89 of the old 
Act. Article 89 provides three years 
limitation when the suit relating to ac- 
counts is instituted by a principal against 
his agent for moveables received by the 
latter and not accounted for. The lim-ta- 
tion would run on the date of demand 
and refusal to render the accounts or 
when the agency terminates. The seme 
is the provision under Art. 3 of the Indian 
Limitation Act, 1963. It is, therefore, to 


contaired 


` be determined in this case for the apli- 


cation of Art. 116 if the ‘suit is one for 
compensation for the breach of a contract 
in writing registered. The words, “in 
writing registered” have been omitted 
from Art, 55. 


13. It is contended on behalf of the 
respondents that Art. 116 would apply to 
this case for the reasons: 

1. Mukhtar-in-Aam is a contrach. 

2. It is a ragistered agreement. 

3. Liability to pay plaintiff's share on 
accounting arises out of a contract. 

4. Accounting is only a mode of arriving 
at the claim of compensation. 

5. The plaintiff's share of money will 
be compensation for which the breach 
was committed. ; 

The learned counsel has placed his re- 
Hance on Husain Ali Khan v. Hafiz Ali 
Khan ((1881) ILR 3 All 600) (FB). It wes a 
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case of a registered bond on the basis of 
which the suit for accounting was filed. It 
was held that since the document was re- 
gistered, the privilege allowed to the re~ 
gistration by Art. 116 would be allowed to 
the case. This will be clearly a case of 
breach of contract on the basis of a re- . 
gistered bond and as such the provisions 
of Art. 116 were applied to that case. The 
reliance is also placed on Bhabani Pro~ 
sanna v. Sarojini Debya (AIR 1944 Cal 
106). It was also a case relied on by the 
lower appellate court. In that case, the 
co-sharers had executed a power of at- 
torney in favour of B who was also a co~ 
sharer by a registered instrument and 
authorising him to encash a cheque for 
the amount of Rs. 10,000/- and distribute . 
the money among the co-sharers. It wag 
held that the terms constituted an express 
contract in writing registered to make 
payment and therefore had fallen under 
Art. 116 of the Indian Limitation Act. In 
Mahamed Mozaharal Ahmad v. Mahamed 
Azimaddin Bhuinya (AIR 1923 Cal 507) it 
was held that “Article 116 applies to the 
suits for recovery of dower debt when 
there is a registered dower deed, although 
Arts. 103 and 104 would apply when there 
is no such registered instrument and time 
runs from the date of death of the lady.” 


14. So far as the present suit is con- 
cerned it is a suit for accounts on the 
basis of a Mukhtar-nama Aam. It will 
have to be determined whether it can be 
treated as a case for compensation arising 
out of a breach of contract. The provi- 
sions of Art. 116 would apply where the 
suit is brought on the basis of a contract 
which is already being in writing is also 
duly registered. The-learned counsel for 
the respondent has contended that it is a 
case where the appellant was appointed 
Mukhtar-in-Aam for collecting profits 
and managing .the property. The fact 
that he should render accounts is implied 
in the terms of the contract. If that 
liability to render accounts is implied 
Art. 116 would apply. In this connection 
it will be worthwhile to refer to the pro- 
visions of Art. 115 which is for compensa- 
tion for the breach of any contract, ex- 
press or implied, not in writing and not 
registered. Article 115 expressly men- 
tions the cases where liability is implied, 
If the intention had been to include the 
implied liability in Art. 116 the Legisla- 
ture would have clearly mentioned in it 
as it has mentioned Art. 115. So, in my 
opinion, Art. 116 would govern only those 
cases where the contract for the account- 


ing is: express and not where it has to 
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. [be applied by implication, Under the 
terms of the Mukhter-i-nama Aam, which 
have been read over to me, there is -no 
express liability to render accounts. 
Article 116, therefore, cannot govern the 
case, In Annu Avathanigal v. Somasun- 
dara (AIR 1931 Mad 185 (2)) it was held: 

ta suit for an account is not a suit for 


a definite sum of money, but for order- - 


ing the defendant to account to the plain- 
tiff for money received by ‘him andthe 
first result is that the plaintiff gets a 
decree for discovery. An agent when 
` sued as defendant for an account can get 
a decree for the balance of the account 
if anything is found due to him, even 
though he has not claimed it in his plead- 
ings; and that could never happen in a 
suit merely for compensation for breach 
of contract.’ 
It was further held that, 


“A suit by a principal against his agent 
for moveable property received by - the 
latter and not accounted for could not be 
said to be a suit for compensation for.the 
breach of a contract.’ 


Thus, I-am of the view that the Art. 116 
of the Old Act did not apply to the facts 


of this case but Art. 89 of the Old Act’ 


providing three years limitation applied to 
the facts of the present case, -The period 
of limitation in this case started running 
against the plaintiff from 5-3-1960, the 
date upto which the accounting was 
decreed by the trial court or from 
26-2-1960 the date to which the account~ 
ing has been decreed by the lower appel- 
late court. The suit was clearly filed 
beyond three years on 20-7-1964 when 
the application for permission to sue in 
forma pauperis was filed on 20-7-1964. 
The present suit was registered after pay= 
ment of court-fees after the application 
for permission to sue in forma pauperis 
was rejected. The suit is, therefore 
clearly barred by limitation whether 
governed by Art. 89 of the Indian Limi- 
tation Act, 1908 or Art. 3, ale Limita- 
tion Act, 1963, 


. 15. The appeal is hereby allowed, the 
decree passed by the courts below are set 
aside. The plaintiff and the respondents 
are brothers and have been locked in a 
legal battle for over two decades, I would 
order them to bear their own costs. 


Appeal allowed, 
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N. D. OJHA AND R. R. RASTOGI, JJ, 

Vir Narain Tyagi, Petitioner v, State of 
U. P. and others, Respondents. 

Writ Petns. Nos. 2826, 3327, 3499, 3607, 
3613, 3699, 3759, 3762, 3767, 3812, 3832 to 
3836, 4164, 4212, 4713, 5112, 5113, 5164, 


'5240 and 6253 of 1978, D/- 7-9-1978. 


(A) U. P. Excise Act (4 of 1910), 
Ss. 4, 40, 41, 75, 76; Notifications under 
dated 13-2-1978 and 30-5-1978; Constitu- 
tion of India, Sch. 7, List I, Entry 51, 
List 3, Entry 19 and Art. 254 (2) — Ss, 4, 
40, 41, 75, 76 authorising prevention of 
misuse of medicinal preparations contain- 
ing alcohol as alcoholic beverages — 
Not repugnant to provisions of Drugs and . 
Cosmetics Act and Medicinal and Toilet 
Preparations (Excise Duties) Act —~ 
(Drugs and Cosmetics Act (1940), S. 3 (b); 
Medicinal and Toilet Preparations (Ex- 
cise Duties) Act (1955) Pre. and S. 2 (g)). 


There is no repugnancy between the 
provisions of the Drugs and Cosmetics 
Act as amended by Act 11 of 1955 and 
Act 13 of 1964 and Medicinal and Toilet 
Preparations (Excise Duties) Act, 1955, 
on the one hand and Ss. 4, 40, 45 and 
76 of tke U. P. Excise Act with regard 
to the enforcement of the policy of pro- 
hibition of misuse of medicinal prepara~ 
tions or drugs containing alcohol as 
alcoholic beverages, AIR 1970 SC 1453 
Rel. on. (Para 8) 


On a conspectus of various sections of 
the Drugs and ‘Cosmetics Act even after 
its amendment by Act 11 of 1955 and Act 
13 of 1964 it is apparent that the essene 
tial feature of this Act is to control the 
standard and quality of drugs. It is 
correlated with public health and does not 
regulate law in regard to prohibition and 
checking’ misuse of medicinal prepara- 
tions or drugs containing alcohol as 
alcoholic beverages which if not regus 
lated will necessarily defeat the declared 
policy of prohibition by the State Gov- 
ernment. Similarly, Medicinal and Toilet 
Preparations Act is meant to provide for 
the levy and collection of duties and 
consequential provisions. This Act too 
does in no way deal with the matter of 
regulating any law in regard to prohibi~ 
tion and checking the misuse of medici~ 
nal. preparations and drugs containing 
alcohol as alcoholic beverages. (Para 9) 


Anno: AIR Comm. Const. of India 
{2nd Edn.), Art. 254, N. 15 (z-2-3), Sch. 7, 
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List 1, Entry 84, N. 2; Sch. 7, List 2, Entry 
51, N. 2; Sch. 7, List 3, Entry 19, N. 1; AIR 
Manual (3rd Edn.), Drugs and’ Cosmet:cs 
Act, S. 3, N. 1 Pre, N. 1; Medicinal and 
Toilet Preparations "Act, S. 2 (g), N. 1. 
(B) U. P. Excise Act (4 of 1910), 
Ss. 3 (11) (13) and 4 — Notification uncer 
S. 4 dated 13-2-1978 — ‘Mrit Sanjiwani 
Sura’ and 15 homoeopathic dilutions men- 
tioned in notification are intoxicants, 
(Para 12) 
(© U. P. Excise Act (4 of 1910), 
Ss. 4, 40, 41, 75, 76 — Notifications: under, 
dated 13- 2-1978 and 30-5-1978 — Notifi- 
cations do not offend Art. 19 (1) (g) of 
the Constitution. (Constitution of India, 
Arts, 19 (1) (g) and 47). 


As notifications dated 13-2-1978 end 
30-5-1978 only seek to prohibit misuse of 
medicinal preparations mentioned in 
notification under S. 4 in order to ensure 
that the policy of prohibition of intoxi- 
cating drinks and drugs is not frustrated, 
the notifications cannot be said to offend 
Art. 19 (1) (g) of the Constitution. Such 
prohibition would amount only to regu- 
lation of user of such preparations and 
not to prohibition of their user and will 
be protected by Art. 47 of the Constitu- 
tion. , l (Para 13) 

Anno: AIR Comm. Const. of India (2nd 
Edn.), Art. 19, N. 72; Art. 47, N. 1. 

(D) U. P. Excise Act (4 of 1910), 
Ss. 4, 40, 41, 75; Notifications under daied 
13-2-1978 and 30-5-1978 — Notifications 


do not offend Art. 301. (Constitution 
of India, Art. 301). (Para 15) 
Notifications dated 13-2-1978 and 


30-5-1978 prohibiting misuse of medicinal 
drugs containing alcohol as alcoholic 
beverages do not offend Art, 301. 
(Para 15) 
The word “free” in Art. 301 does 20t 
mean freedom from regulation.. There is 
a clear distinction between laws interfer- 
ing with freedom to carry out the activi- 
ties constituting trade and laws imposing 
on those engaged therein rules of proper 
conduct or other restraints directed to 
the due and orderly manner of carry-ng 
out the activities. This distinction is 
described as regulation. The impugned 
Notifications only purport to regulate. 
AIR 1964 Guj 59 Rel. on. (Para 16): 


Anno: AIR Comm. Const. of India (and 
Edn.), Art. 301, N. 4. 


(Œ) U. P. Excise Act (4 of 1920), 


Ss. 76, 31 — Notification under S. 76 — 
Validity, 

Where in the notifications under S. 76 
Ss. 40.and 41 have been mentioned which 
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confer all the powers with regard to 
issue of licences, and rules had already 
been framed including rules in regard to 
the grant of licence the circumstance of 
S. 31 not being mentioned in the- Notifi- 
cation issued under S. 76 would be of no 
consequence. (Para 17) 

(F) U. P. Excise Act (4 of 1910), 
Ss. 4, 40, 41 and 75, Notifications under 
— Notifications under Ss. 4, 40 and 41 
published simultaneously with notifica- 
tion under S. 75 — Validity of notifica- 
tions under Ss. 4, 40 and 41, 

The prior publication of a notification 
under S. 75 is a condition precedent to 
the exercise of any power under Ss. 1 to 
74 so far as they relate to the import, 
manufacture, possession, sale or supply 
of any bona fide medicated article for 


. medicinal purposes by medical practi- 


tioners etc. referred to in S. 75. Conse- 
quently, where the notifications under 
Ss. 4, 40 and 41 had been published and 
come into effect simultaneously with the 
notification under S. 75 the notifications 
under Ss. 4, 40 and 41 could not be con- 
sidered to be valid. (Case law discus- 
sed). (Paras 19, 22) 

(G) U. P. Excise Act (4 of 1910), 
Ss. 4, 40, 41, 75, 76; Notifications under 
dated 13-2-1978 and 30-5-1978 — Notifi- 
cations offend Art. 14. (Constitution of 
India, Art. 14). 

‘As no prohibitions has been imposed in 
certain districts of the State and foreign 
and country-made liquor is available in 
them freely, notifications dated 13-2-1978 
and 30-5-1978 under Ss. 4, 40, 41, 75 and 
76 seeking to prohibit misuse of medicinal 
preparations containing alcohol as alco- 
holic beverages must be considered to _ 
offend Art. 14 when there is no convin- 
cing evidence that medicinal prepara- 
tions mentioned in the notification under 
S. 4 are cheaper than even whe country- 
made liquor. (Para 23) 

Anno; AIR Comm. Const. of India (2nd 
Edn:), Art. 14, N. 1 (e).. 

(H) U. P. Excise Act (4 of 1910), 
S. 4 — Notification under dated 13-2-78 
is not violative of Art. 14 for. non-inclu- 
Sion of mother-tinctures in the list of 
articles selected for prohibition of their 
misuse — Classification between homoeo- 
pathic dilutions and mother-tinctures on 
basis of alcoholic percentage is reason- 
able, (Constitution of India, Art. 14). 

(Para 24) 


Anno: AIR Comm. Const. of India (2nd 
Edn.), Art. 14, N. 1 (ce). 

A) U. P. Excise Act (4 of 1910), 
S. 4 (1) — Power of branding a medicinal 
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preparation as ‘liquor’ under S. 4 (1) 
having been vested in State Government 
itself, there is sufficient safeguard — 
Power is not open to attack on ground of 
absence of guideline as to its exercise, 
(Constitution of India, Art, 245). 
(Para 25) 
Anno: AIR Comm. Const, of India (2nd 
Edn.), Art, 245, N. 16. 
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N. D. OJHA, J. :— These writ petitions 
challenge the validity of certain notifica- 
tions issued by the State Government of 
Uttar Pradesh and Excise Commissioner, 
U. P. under various sections of the U. P. 
Excise Act (hereinafter referred to as the 
Act). Notification No. 1130-E/XIII-523-72 
under S. 4, No, 1128-E/XIII-523-72 under 
S. 40, No. 1131-E/XIII-523-72 under S. 78 
and No. 1132-E/XIlI-523-72 under S. 76 
of the Act were issued by the State Gov- 
ernment. Ali these notifications are dateé 
February 13, 1978. A fifth Notification 
No, 11719/XXV-19 was issued on the 
same date by the Excise Commissioner, 
U. P. All these five notifications: were 
published in the U. P. Gazette Extra- 
ordinary dated Feb. 13, 1978 By the 
notification under S. 4 it was declared 
that 16 spirituous medicinal preparations 
specified therein shall be deemed tó be 
liquor for the purposes of transport, .pos- 


session and sale only within the meaning 
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of the Act. One of these 16 spirituous 
medicinal preparations, viz., Mrit Sanji- 
wani Sura, is an Ayurvedic preparation 
and the remaining 15 are spirits and 
tinctures, The notification under S. 40 
contained rules framed by the State Goy- 
ernment under the said section known as 
the Uttar Pradesh Transport and Posses- 
sion of Notified Restricted Spirituous 
Preparations (Prevention of Misuse) 
Rules, 1978. By the notification under 
S. 75 the State Government directed that 
the provisions of Ss. 1 to 74 of the Act 
and the Uttar Pradesh Transport and 
Possession of Notified Restricted Spiritu- 
ous Preparations (Prevention of Misuse) 
Rules, 1978, shall apply to the possession, 
sale or supply of 16 “bona fide medicated 
articles for medicinal purposes by medi- 
cal practitioners, chemists, druggists, 
apothecaries and keepers of dispensaries,” 
These 16 medicated articles are the same 
as were declared liquor by the notifica- 
tion under S. 4. By the notification under 
S. 76 the State Government exempted 
throughout Uttar Pradesh the - “Notified 
Restricted Spirituous Preparations” as 
defined in Rule 2 (ii) of the Uttar Pra- 
desh Transport and Possession of Notified 
Restricted Spirituous Preparations (Pre« 
vention of Misuse) Rules, 1978, from the 
operation of the provisions of the U. P, 
Excise Act, other than Ss. 1, 3, 4, 6 to 8, 
10, 11, 13, 14 to 16, 20, 21, 32 to 41, 48 
to 55, 57, 58, 60 and 63 to 79 of the Rules 
made under the aforesaid Act other than 
the Uttar Pradesh Transport and Posses- 
sion of Notified Restricted Spirituous 
Preparations (Prevention ' of Misuse) 
Rules, 1978. The notification under S. 41 
contained Rules framed by the Excise 
Commissioner with the previous sanction 
of the State Government known as the 
Uttar Pradesh Sale of Notified Restricted 
Spirituous Preparations (Prevention of 
Misuse) Rules, 1978, 


2. Subsequently the State Government 
issued two more notifications on May 30, 
1978 — one being No. 5368-E/XUlI-564-77 
under S. 4 of the Act declaring that 
homeopathic dilutions containing «alcohol 
and Mrit Sanjiwani as well as Mrit 
Sanjiwani Sudha shall be deemed to be 
liquor for the purposes of transport, pos- 
session and sale only within the meaning 
of the Act, and the other being No. 
5369-E/XII-564-77 under S. 75 of the Act 
directing that the provisions of Ss. 1 to 
74 of the Act and the 1978 Rules afore- 
said framed under S. 40 shall apply to 


the possession, sale or supply of homeo- 
pathic dilutions containing alcohol and 


af 


1978 `- 


Mrit Sanjiwani as well as Mrit Sanjiweni 
Sudha, It is these seven notifications 
which are sought to be quashed in one or 
the other of these connected 23 Writ 
Petitions which broadly speaking can be 
placed in three sets. One set of these 
writ petitions challenges the aforesaid 
notifications in so far as they relate to 
Mrit Sanjiwani Sura and the other in so 
far as they relate to the 15 spirits and 
tinctures as specified in the relevant ncti- 
fications dated February 13, 1978. The 
third set challenges them as also the two 
notifications dated May 30, 1978, in so 
far as they relate to the homeopataic 
dilutions. During the pendency of th2se 
Writ Petitions certain amendments have 
been made by different notifications issu- 
ed simultaneously on August 5, 1978, end 
published in U. P. Gazette Extraordinary 
of the same date. By the notifications 
dated August 5, 1978, the following 
amendments have been made :— 

“(1) The definition of the term ‘noti- 
fied restricted spirituous preparation’ nas 
been substituted in the notifications issu- 
ed under Ss. 40 and 41 of. the Act on 
February 13, 1978. The said term has 
now been defined as ‘notified restricted 
spirituous preparation means a medicinal 
or toilet preparation containing alcchol 
which is capable of ‘being misused as 
ordinary alcoholic beverage or spirituous 
preparation end which has been or is 
declared to be liquor by the State Gov~ 
ernment under sub-sec. (1) of S. 4 of the 
U. P. Excise Act, 1910, whether or not 
included in the Schedule to the Medicinal 
and Toilet Preparations (Excise Duties) 
Rules 1956.” 

(ii) The definition of the term ‘spuri- 
ous preparation’ has been deleted, 


(iii) In the two notifications issued 


-under S. 75 on Feb. 13, 1978, and May 


30, 1978, between the word ‘following’ 
and the words ‘bona fide mediccted 
articles’ the words and figures ‘spiritrous 
medicinal preparations declared licuor 
under sub-sec, (1) of S. 4 of the aforesaid 
Act for use as’ have been inserted. 


(iv) In the notification under S. 76 dated 
Feb. 13, 1978 between the figure ‘37’ and 
the figure ‘38’ the figure and the letter 
‘37-A’ have been inserted. . 


3. Having cleared the ground we now 
proceed to cansider the submissions made 


“py counsel for the petitioners appearing 


in each of the three sets of petitions 
stated above. Some of these submissions 
are common and we propose to deal with 
them first. 
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å. The foremost contention raisec by 
counsel for the petitioners in support of 
their challenge to the impugned notifica- 
tions was that the State Legislature has 
no jurisdiction to make any legislation 
in regard to the various medicinal prepa- 
rations specified in the impugned notifi- 
cations as stated above inasmuch as the 
jurisdiction to make laws in respect of 
medicinal preparations end drugs vested 
in the Central Government. ït was urged 
that as a necessary corollary the tate 
Government in the exercise of its Jele- 
gated legislative power did not have the 
jurisdiction to issue the impugned notifi- 
cations. In this connection it would be 
seen that a perusal of Entry 45 of. List I, 
viz., Federal Legislative List, and Ent-:y 40 
of List II, viz., Provincial Legislative List, 
of the 7th Schedule to the Government of 
India Act, 1935, indicates that the power 
to legislate in respect of dues of excize on 
medicinal and toilet preparations cor.tain- 
ing alcohol vested in the Provincia. Le- 
gislature. On the other hand Entry 84 of 
List 1, ie, Union List, and Entry 31 of 
List II, i. e., State List, of the 7th Sche- 
dule to the Constitution of India maze it 
clear that the power to levy dues of ex- 
cise on medicinal and toilet preparations 
containing alcohol vests in the Parliement 
and not in the State Legislature. Ertry 8 
of List II of the 7th Schedule to the Con- 
stitution is “intoxicating liquors, that is to 
say, the production, manufacture, posses- 
sion, transport, purchase and sale of in- 
toxicating liquors”. Entry 19 of List III, 
viz., the Concurrent List, reads: 


“Drugs and poisons subject to the pro- 
visions of Entry 59 of List I with respect 
to opium.” 

It may also be noticed that none of the 
three Lists of Sch. 7 to the Government 
of India Act, 1935, included “drugs” in 
general as has been done in Entry 19 of 
List III of Sch. 7 to the Constitution, 
Entry 19 of List III of Sch. 7 to the Gov- 
ernment of India Act was about “P.ison- 
ous and dangerous drugs”. It, however, 
appears that the power to legislate in 
respect of drugs’ as such was treated to be 
with the provincial legislature in viaw of 
Entry 14 of List II, viz., the Provincial 
Legislative List of the 7th Schedule <o the 
Government of India Act, 1935, which 
inter alia included “public health and 
sanitation”. This conclusion finds sup- 
port from the fact that the Drugs and 
Cosmetics Act (Act 23 of 1940) was pass- 
ed by the Federal Legislature as is clear 
from the preamble to the Act itself on the 
strength of resolutions in terms of 3. 103 
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of the Government of India Act, 1935, 
passed by the legislatures of all the pro- 
vinces. Section 103 reads :— 

“If it appears to the Legislatures of two 
or more Provinces to be desirable «that 
any of the matters enumerated in the 
Provincial Legislative List should be re- 
gulated in those Provinces by Act of the 
Federal Legislature, and if resolutions to 
that effect are passed by all the Chambers 
of those Provincial Legislature, it shall 
be lawful for the Federal Legislature tc 
‘pass an Act for regulating that matter ac- 
cordingly, but any Act so passed may, as 
respects any Province to which it applies, 
be ‘amended or rep2aled by an Act of the 
Legislature of that Province.” 


Thus power under S. 103 coufd be exer- 
cised only if it wes considered desirable 
by two or more legislatures that “any of 
the matters enumerated in the Pro- 
vincial Legislative list should be regulat- 
ed in those Provinces by Act of the Fede- 
ral Legislature”. Further the words “any 
Act so passed may. as réspects any Pro- 
vince to which it applies, be amended or 
repealed by an Act of the Legislature of 
that Province” are also important. So it 
is clear that the subject-matter of this 
Act was covered by List II of the 7th 
Schedule to the Government of India Act, 
1935, and the power to legislate on this 
matter vested in the Provincial legisla- 
ture. That such an enactment would be 
covered by the Entry of “public health” 
also finds support from para. 17 of State 
of Bombay v. F. N. Balsara (AIR 1951 SC 
318) where in relation to the Bombay 
Prohibition Act, 1949, it was observed that 
the power even to prohibit use, consump- 
- tion, possession and sale of intoxicating 
liquor could be referable to Entry 14 
which refers inter alia to ‘public health’. 

5. The power to legislate in respect of 
intoxicating liquors and narcotic drugs 
(Entry 31 of List IT: also vested in the 
Provincial legislature. The provisions in 
regard, to drugs as may be contained in 
the U. P. Excise Act too were thus intra 
vires the powers of the State Legislature. 
Article 246 of the Constitution deals with 
“subject-matter of laws made by Parlia- 
ment and by the Legislatures of States” 
with reference to the three Lists of the 
Seventh Schedule. The other two Arti- 
cles which are relevant on the point are 
Arts. 254 and 277 which read: 

“954. Inconsistency between laws made 
by Parliament and laws made by the Le- 
gislatures of States :— : 

(1) If any provision of a law made by 
the Legislature of a State is repugnant to 
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any provision of a law made by Parlia- 
ment which Parliament is competert to 
enact, or to any provision. of an existing 
law with respect to one of the matters 
enumerated in the Concurrent List, then, 
subject to the provisions of C1. (2), the 
law made by Parliament, whether pass- 
ed before or after the law made by the 
Legislaturé of such State, or, as the case 
may be, the existing law, shall prevail | 
and the law made by the Legislature of 
the State shall, to the extent of the re« 
pugnancy, be void. ` 


(2): Where a law made by the Legisla~ 
ture of a State with respect to one of the 
matters enumerated in the Concurrent 
List contains any provision repugnant to 
the provisions of an earlier law made by 
Parliament or an existing law with res- 
pect to that matter, then, the law so made- 
by the Legislature of such State shail, if 
it has been reserved for the consideration 
of the President and has received his 
assent prevail in that State :— 

Provided that nothing in this clause 
shall prevent Parliament from enacting 
at any time any law with respect to the 
same matter including a law adding to, 
amending, varying or repealing the law 
so made by the Legislature of the State.” 


“277. Savings-- Any taxes, duties, 
cesses or fees which, immediately before 
the commencement of this Constitution, 
were being lawfully levied by the Gov- 
ernment of any State or by any munici- 
pality or other local authority or body 
for the purposes of the State municipa- . 
lity, district or other local area may, not- 
withstanding that those taxes, duties, 
cesses or fees are mentioned in the Union 
List, continue to be levied and to be ap= 
plied to the same purposes until provi- 
sion to the contrary is made by Parlia« 
ment by law”. 


6. It was urged by counsel for the 
petitioners that- since the definition of 
“drug” in Section 3 (b) of the Drugs and 
Cosmetics Act, 1940, as substituted by 
Act 11 of 1955 and Act 35 of 1960 includes, 
inter alia, all medicines for internal or 
external use of human beings or animals 
and all substances intended to be used 
for or in the diagnosis, treatment, mitiga- 
tion or prevention of disease in human 
beings or animals and the definition of 
"medicinal preparation” under Section 
2 (g) of the Medicinal and Toilet Prepara- 
tions (Excise Duties) Act, 1955, includes 
all drugs which are a remedy or pre- 
scription prepared for internal or ex- 
ternal use of human beings or animals 


~ 
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and all substances intended to'be used 
for or in the treatment, mitigation or 
prevention of disease in human beings 
or animals, the terms “medicinal pr2- 
parations” and “drugs” were almost in- 
terchangeable and since the power to 
legislate in respect of drugs was contain- 


ed in Entry 19 of the Concurrent List the ` 


power of the State Government to legis- 
late in respect of medicinal preparations 
or drugs stood repealed and any lew 
made by it was rendered void on relevant 
enactments being passed by the Parlia- 
ment in respect -of these matters as con~ 
templated by Art, 254 (1) of the Constitu~ 
tion. 


7. Our attention was invited by coun- 
sel for the. petitioners to the Drugs (Am- 
endment) Act, 1955 (Act No. 11 of 1985) 
and the Drugs, and Cosmetics (Amend« 
ment) Act, 1964 (Act No. 13 of 1964) Sy 
which certain amendments were made oy 
the Parliament in the Drugs and Cosme~- 
tics Act, 1940, as also to the Madicinal 
and Toilet Preparations (Excise Duties) 
Act, 1955, and it was with reference to 
these enactments that it was urged that 
since the Parliament had passed these 
enactments with reference to medicinal 
preparations and drugs the power of fhe 
State legislature to legislate in respect of 
these matters stood repealed. It was 
further urged that the established pron- 
ciple of interpretation of the various 
entries in the Schedule to a Constitution 
Act was that they had to be read in juxza- 
Position and if it was found that on a 
subject which was either exclusively in 
the Union List or in the Concurrent List, 
an enactment had been passed by the 
Parliament the State legislature would 
not be competent to legislate on the same 
subject except as provided for by Arti- 
cle 254 (2). Reliance in regard to the rule 
of interpretation of Entries in the Sche- 
dule was placed on Re: C. P. Motor Sp:rit 
Act (1938) (ATR 1939 FC 1), Madras Pro- 
vince v. Boddu Paidamma and Sons (AIR 
1942 FC 33), Governor General-in-Coun- 
cil v. Province of Madras (AIR 1945 PC 
98), Harakchand v. Union of India (AIR 
1970 SC 1453) and L. B. Paradise Lottery 
Centre v. State (AIR 1975 Andh Pra 50). 


In view of the aforesaid cases it is of 
course apparent that if a particular sub- 
ject appears ¿n the Union list the State 
legislature certainly does not have ny 
power to meke an enactment on that 
subject. It is also apparent that if che 
subject appears in the Concurrent List or 
even if it appears in.the State List but 
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some aspects thereof are overlapping 
either because they also can be brought 
under some Entry in the Union List or in 
the Concurrent List and the Parliament 
has occupied the field by enacting on shat 
subject which is in the concurrent list or 
on that part of the subject which is over- 
lapping the State Government will noi be 
in a position to make an enactment on 
that point and the law made by the State 
legislature will have to yield before the 
law made by the Parliament except in 


_the circumstances enumerated in Arti- 


cle 254 (2) of the Constitution. In this 
connection, however, it would be useful 
to refer to certain observations made by 
the Supreme Court in Harakh Chand’s 
case (supra). It was held in tkat case that 
it is well established that the widest am- 
plitude should be given to the language 
of the entries, the reason being, that al- 
location of subjects is not by’ wav of 
scientific or logical definition but is a 
mere enumeration of broad and compre- 
hensive categories. Some of the enéries 
in the different Lists or in the same List 
may overlap or may appear to be in 
direct conflict with each other. It is then 
the duty of the Court to reconcile the 
entries and bring about a harmorious 
construction. An endeavour must -be 
made to solve the.conflict by having re- 
course to the text and scheme of the Act 
and a reconciliation attempted between 
two apparently conflicting jurisdiczions 
by reading the two Entries together and 
by interpreting and where necessary by 
modifying the language of the one by that 
of the other. It is a well recognised 
canon of construction. that a general 
power should not be so interpreted as to 
nullify a particular power conferrecé by 
the same instrument. ` 

8. Having given our anxious conside- ' 
ration to the submissions made by coun- 
sel for the petitioners in this beha in 
the light of the law laid down in the 
aforesaid case we are of opinion that 
there is no repugnancy between the pro- 
visions of the Drugs and Cosmetics Act as 
amended by Act 11 of 1955 and Act 13 of 
1964 and Medicinal and Toilet Prepara- 
tions (Excise Duties) Act, 1955, on the on 
hand and the provisions of the U. P. Ex- 
cise Act with regard to the enforcement 
of the policy of prohibition in furtherance 
whereof the impugned notifications have 
been issued on the other. 

9. In so far as the Drugs and Cesme- 
tics Act, 1940, is concerned it has already 
been pointed out that this Act was enact- 
ed in pursuance of certain resolutions 
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passed by various State legislatures as 
contemplated by S. 103 of the Govern- 
ment of India Act. As further pointed 
out above a resolution under this section 
could be passed cnly in respect of a 
matter falling within the Provincial Le- 
gislative list. Section 103 of the Govern~ 
ment of India Act further provided that 
any Act passed by the Federal Legisla- 
ture under S. 103 “may, as respects any 
Province to which it applies, be amend- 
ed or repealed by an Act of the legisla- 
ture of that province”. Further on a cone 
spectus of various sections of this Act 
even after its amendment by Act 11 of 
1955 and Act 13 of 1964 it is apparent 
that the essential feature of this Act is 
to control the standard and quality of 
drugs. This view finds support from 
Indian C. & P. Works v. State of A. P, 
(AIR 1966 SC 713). It is correlated with 
public health and does not regulate law 
in regard to „prohibition and checking 
misuse of medicinal preparations or drugs 
containing alcohol as alcoholic beverages 
which if not regulated will necessarily 
defeat the declared policy of prohibition 
by the State Government. In so far as 
the Medicinal and Toilet Preparations 
(Excise Duties) Act, 1955, is concerned a 
perusal of the long title of the Act as 
also the preamble indicates that this is 
an act to provide for the levy and collec- 
tion of duties on medicinal and toilet pre- 
parations. This conclusion is borne -out 
even by the contents of the Act, viz, 
the provisions contained in various sec- 
tions thereof. The Act is meant to pro- 
vide for the levy and collection of duties 
and consequential provisions. This Act 
Itoo does in no way deal with the matter 
of regulating any law in regard to pro- 
hibition and checking the misuse of medi~ 
cinal preparations and drugs containing 
alcohol as alcoholic beverages.. Our 
attention was. invited to certain provisions 
of the Rules framed under this Act as 
also the Rules framed under the Drugs 
and Cosmetics Act dealing with the mat- 
ter of manufacture, transport; possession 
and licence, etc., and with reference ta 
them it was urged that the entire field 
in regard to medicinal preparations and 
drugs was covered by these two Acts 
passed by the Parliament. We, however, 
find ourselves unable to agree with this 
submission. The power to make the 
rules is for carrying out the purpose of 
the Act and cannot travel beyond it. If 
the Acts themselves do not provide for 
enforcement of prohibition and preven- 
tion of misuse of medicinal preparations 
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and drugs containing alcohol as alcoholic 
beverages the rules framed thereunder 
cannot certainly do so. The incidental 
provisions about manufacture, transport, 
possession and licence etc. in such rules 
will have the effect of repealing only 
pro tanto similar provision in the Excise 
Act, ie., only in so far as they have 
bearing with regard to the levy and col- 
lection of duties and control of quality of 
medicinal preparations and drugs. They 
will not have the effect of repealing those 
provisions in so far as they relate to the 
enforcement of the scheme of prohibition 
or to prevent misuse of medicinal prepa- 
rations and drugs containing alcohol as 
alcoholic beverages. As a necessary 
corollary provisions regulating misuse of 
medicinal preparations and drugs con- 
taining alcohol can be made by the State 
Government as also by the Excise Com- 
missioner in the exercise of powers con- 
ferred on them by various sections of 
the U. P. Excise Act. Such an interpre- 
tation would be in conformity with the 
rule of interpretation about “harmonious 
construction,” making an endeavour “to 
solve the conflict” and attempting a 
“reconciliation” as laid down by the 
Supreme Court in Harakh Chand’s case 
(AIR 1970 SC 1453) (supra). 

10. The matter can be looked into 
from another aspect. The U. P. Excise 
Act was amended. by Amendment Act 6 
of the 1972 whereby a new Chapter VI-A 
containing S. 37-A was inserted. The 
newly added’ Chapter VI-A contains spe~- 
cial provisions regarding prohibitions 
whereas S. 37-A deals with prohibition 
of import, export, transport or possession 
of intoxicants. The Amendment Act 6 
of 1972 wes referred for the considera- 
tion of the President and received his 
assent on 19th Jan., 1972. Its validity 
has been upheld by a Full Bench ~of this 


Court in Sheo Kumar v. State (1978 All / 
The provis“ 


LJ 581): (AIR 1978 All 386). 
sions contained in 5. 37-A would theré- 
fore, in view of Art, 254 (2) of the Con- 
stitution, prevail so far as the State of 
Uttar Pradesh is concerned over all sta- 
tutory provisions on the subject contain- 
ed in any Act of Parliament enacted in 
the exercise of the powers conferred by 
Entry 19 of the Concurrent List. The 
impugned notifications have been issued 
to advance the purpose of S. 37-A, viz., 


. prevention of misuse of medicinal prepa- 


rations and drugs containing alcohol as 
For this reason as 
also the .reasons already stated earlier 
we. are of. opinion’ that the . impugned 


' 
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notifications cannot be held to be beyond 


the legislative powers of the State Gov- 
ernment or its delegate, 


11. Before parting with this point we 
may point out that even though the cha- 
lenge to the validity of S. 37-A aforesaid 
on the ground of lack of legislative corn- 
petence and on several other grounds tco 
was repelled in Sheo Kumar’s case 1978 
All LJ 581 (FB) (supra) it was accepted cn 
the ground that it was hit by Art, 14 of 
the Constitution. After the decision in 
Sheo Kumar’s case the Governor of Uttar 
Pradesh has promulgated the Uttar Pra- 
desh Excise (Third Amendment) Ordin- 
ance, 1978 (U. P. Ordinance No. 1! of 
1978) publishec in U. P. Gazette Extra- 
ordinary dated June 26, 1978 whereky 
S. 37-A has been substituted by a new 
section in the U. P. Excise Act with re- 
trospective effect from May 1, 1972. The 
purpose of the new section also is the 
same as of the old section namely enfor2~ 
ing prohibition in the State of Uttar Pra- 
desh. The Ordinance also contains a 
validating section being S. 5. 


12. The second submission which was 
made by counsel for the petitioners was 
that the impugned notifications were Lit 
by Art. 19 (D (g) of the Constitution. 
Before dealing with the submissions 
made by counsel for the petitioners it 
would be pertinent to note that Mrit 
Sanjiwani Sura contains about - 24% 
volume by volume of alcohol. This 
alcoholic content comes into being not 
only due to fermentation but as is clear 
from the process of its preparation con- 
tained at page 797 of Bhaishajya Ratna- 
wali by Govind Das, cited by counsel for 
the petitioners himself that recourse to 
the process of distillation has also to >e 
taken. In M. B. S. Ousdhalaya v. Union 
of India (AIR 1963 SC 622) it has been 
held by the Supreme Court that Mrit 
Sanjiwani Sura is also capable of being 
used as ordinary alcoholic beverage. That 
the 15 items of spirits and tinctures afore- 
. Said also contain high percentage of 
alcohol admits of no doubt. So far as tne 
homeopathic dilutions are. concerned tae 
process of -preparation of various poten- 
cies of these dilutions indicates that th=y 
too contain a very high percentage of 
alcohol. . If one drop of mother tincture 
is mixed with nine drops of alcohol and 
ten downward strokes are given to tne 
mixture IX (decimal) potency dilution of 
a particular. medicine is prepared. ‘Like- 
wise if one drop of mother tincture is 


mixed with 99 drops of alcohol and tən.. 
downward strokes are given;to the mixe’ 
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ture IC (Centesimal) potency dilution of 
a particular medicine is prepared. The 
higher the potency the higher the per- 
centage of alcohol will be contained in 
it. As such it is clear that Mrit Sanji- 
wani Sura, various spirits and tinctures 
as also the homeopathic dilutions which 
are the subject-matter of the impugned 
notifications are medicinal preparations 
containing fairly high percentage of 
alcohol. Section 3 (11) of the U. P. Ex- 
cise Act defines liquor which means 
“intoxicating liquor and includes spirits 
of wine, spirit, wine, Tari, Pachwai, beer 
and all liquids consisting of or containing 
alcohol, also any substance which the 
State Government may by notification 
declare to be liquor for the purposes 
of this Act, S. 3 (13) of the Act defines 
“intoxicant” which means*“any liquor or 
intoxicating drug as defined by this Act”. 
In view of the definition of “liquor” and 
“intoxicant” as aforesaid and in view of 
the fact that the medicinal preparations! 
which are the subject-matter of the im- 
pugned notifications are all liquids con- 
sisting of or containing alcohol and a 
notification declaring them to be liquor 
has also been issued by the State Gov- 
ernment under S. 4 of the Act, these 
medicinal preparations come within the 
purview of intoxicants under the Act. 
The right to carry on trade or business 
or to deal with medicinal preparations or 
drugs falling within the definition of in- 


‘toxicant stands on a different footing 


than the right to carry on trade or busi- 
hess or to deal with other medicinal pre- 
Parations not falling within the definition 
of intoxicant, 


13. We now come to the submissions 
made by counsel for the petitioners. It 
was urged that the burden of proving 
that the restrictions placed upon the 
right of a citizen to carry on trade or 
business was reasonable was upon the 
State Government. Reliance in support 
of this submission was placed by counsel 
for the petitioners on various decisions 
On the other 
hand relying on certain later decisions of 
the Supreme Court it was urged on be- 
half of the respondents by the Solicitor 
General that the recent trend of the deci- 
sions of the Supreme Court indicated 
that it was not so. In our opinion it is 
not necessary to go into this large ques- 
fion in the present writ petitions for we 


‘are of opinion that even if the burden 
-of proving that the restrictions were rea- 
„sonable is taken to be on the State Gov- 


ernment it has successfully discharged. 
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that burden. Counsel for the petitioners 
referred to Balsara’s case (AIR 1951 SC 
318) (supra) and invited our attention to 
the following observation towards the 
end of para 25 oz the said case :— 


“I do not consider that it is reasonable 
that the possession, sale, purchase, con- 
sumption or use of medicinal and toilet 
preparations should be prohibited merely 
because there is a mere possibility of 
their being misused by some perverted 
addicts.” 


In connection with this submission it 
would be seen that in Balsara’s case 
(supra) the Supreme Court was consider- 
ing the provisions of Bombay Prohibiticn 
Act, 1949, which placed total prohibiticn 
on all liquids containing alcohol includ- 
ing medicinal preparations. That the 
said Act placed total prohibition is clear 
not only from certain observations made 
in column 2 at page 328 of the said case 
but also from the facts stated in F. N. 
Balsara v. State of Bombay (AIR 195r 
Bom 210 (FB)) against which judgment 
the appeal to the Supreme Court was 
decided in Balsara’s case (supra) by the 
Supreme Court. In making the observa- 
tion quoted above relied on by counsel 
for the petitioners the Supreme Court 
had considered the factual aspect in re- 
gard to the two American Acts. The 
Supreme Court, however, did not say that 
the State Government cannot even regu- 
late the use of such medicinal prepara- 
tions as containing alcohol so as to pre- 
vent them from being misused as alco- 
holic beverage which will defeat the 
declared policy of enforcing prohibition. 
The distinction between regulation and 
prohibition is obvious and is well settled. 
Para, 24 of the judgment in Balsara’s 
case (AIR 1951 SC 318) quotes certain 
observations made by the High Court. 
One such observation was “Therefore, in 
our -opinion, while it was open to the 
legislature to provide against the abuse 
of these articles it was not open to it to 
prevent its legitimate use.” Nothing has 
been brought to our notice which may 
indicate that the Supreme Court did not 
agree with this observation made by th2 
High Court. On the other hand as is 
apparent from the observations made by 
the Supreme Court towards the end of 
para 25 of the report it was sub- 
stantially in agreement with the line of 
reasoning adopted by the High Court. 
Article 47 of the Constitution appearing 
in Part IV dealing with Directive Princi- 
ples of State Policy reads :— 
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“47, Duty of the State ffo raise the 
level of nutrition and the standard of 
living and to improve public health :— 


The State shall regard the raising of 
the level of nutrition and the stendard 
of living of its people and the improve- 
ment of public health as among its pri- 
mary duties and, in particular, the State 
shall endeavour to bring about prohibi- 
tion of the consumption except for medi- 
cinal purposes of intoxicating drinks and 
of drugs which are injurious to health.” 
It is clear that in view of Art. 47 afore- 
said the State is under a duty “to endea- 
vour to bring about prohibition of the 
consumption except for medicinal purpo- 
ses of intoxicating drinks and of drugs 
which are injurious to health.” If medi- 
cinal preparations containing high per- 
centage of alcohol which fall within the 
definition of ‘intoxicant’ as aforesaid are 
used in prescribed doses it will be bene- 
ficial and not injurious to health and 
such user would be “for medicinal pur- 
poses” within the meaning of Art. 47, 
and if such user is sought to be prchibit- 
ed Art, 47 will not apply. But if such 
preparations are used in larger quantity 
as a substitute for intoxicating liquor 
such user will certainly be injuricus to 
“for 
medicinal purposes.” Some of them, par- 
ticularly homoeopathic dilutions may 
also have an injurious side-effect. As 
such if the object of putting restriction 
on their use is to prevent their misuse 
as aforesaid and to ensure that the policy 
of bringing about prohibition of the con- 
sumption of intoxicating drinks and drugs 
is not frustrated by the misuse of such 
medicinal preparations which misuse 
would be injurious to health Art. 47 wil 
clearly be attracted. In such a case it 
will not be prohibiting the user of these 
medicinal preparations “for medicinal 
purposes” but would be only to regulat- 
ing their user so as to prevent their con- 
sumption as intoxicating drinks which 
will be injurious to health. In other 
words if a medicinal preparation can be 
used both “for medicinal purposes” and 
also misused by consuming it as a substi- 
tute for intoxicating drinks causing in- 
jury to health even though prohibition of 
its user “for medicinal purposes” will be 
beyond the purview of Art. 47, regula- 
tion of its user so as to prevent its mis- 
use as aforesaid will be within the scope 
of Art, 47. Viewed in this light it would 
be seen that the restrictions placed by 
the impugned rules an the use of medi- 
cinal preperations specified therein so as 
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to prevent their misuse as aforesaid can- 
not be said to be unreasonable. Here no 


total prohibition of use and possession of 
the said medicinal preparations has been 
imposed. For medical practitioners 
and individual consumers of these medi- 
cinal preparations only a limit has been 
‘prescribed beyond which these medicinal 
preparations cannot be possessed by thera 
at one point of time, It is true that in 
certain circumstances it may be onerous 
for a person needing these medicinal pre- 
parations for regular use to frequently 
go to the market to purchase these medi~ 
cines but in our opinion keeping in view 
the purpose of placing these restrictiors 
it cannot be said that this fact alone 
would render the restrictions unreasor- 
able. These restrictions do not have tke 
effect of preventing the legitimate use of 
these medicinal preparations “for med- 
cinal purposes.” The consumers of these 
medicinal preparations are not to obtain 
either a licence or a permit to possess 
them up to the prescribed quantity. The 
restrictions placed by the impugned noti- 
fications cannot, therefore, in our opinicn 
be said to be unreasonable. The view 
we take finds support from C. R. H. 
Readymoney Ltd. v. Bombay State (AIR 
1958 Bom 181} and Nageshwara Rao v. 
State of Madras (AIR 1954 Mad 643). 

14. It would further be seen that the 
constitutional validity of S. 37-A of the 
U. P. Excise Act inserted by Amendment 
Act 6 of 1972 had also been challenged 
on the ground that it was hit by Art. 19 
of the Constitution. The plea was, how- 
ever, repelled by a Full Bench of tkis 
Court in Sheo Kumar’s case (1978 All LJ 
581) (supra). The impugned notifications 
have been issued for furtherance of the 
purpose of 8S. 37-A. In our opinion for 
this reason too the challenge to the 
impugned notifications on the ground that 
they are hit by Art. 19 of the Constitu- 
tion cannot be sustained. Consequently 
the challenge to the impugned notifica- 
tions on the ground that they contravene 
the provisions of Art. 19 (1) (g) of tne 
Constitution also fails. 


15. It was then urged that the im- 
pugned notifications are hit because thy 
contravene Art. 301 of the Constitution 
which guarantees freedom of inter-Stete 
trade and commerce. The Constitutior.al 
validity of S. 37-A aforesaid of the U. P. 
Excise Act was challenged on this ground 
too in Sheo Kumar's case (1978 All IJ 
581 (FB)) (supra) but was repelled 3y 
the Full Bench. It is true that in doing 
so the Full Bench mainly relied on 
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Art. 304 (b) of the Constitution and on 
the circumstance that Amendment Act 
6 of 1972 which enacted S. 37-A had ve- 
ceived the assent of the President which 
is not the position so far as the impugr.ed 
notifications are concerned. Since, hew- 
ever, the impugned notifications heve 
been issued for the furtherance of “he 
purpose of S. 37-A aforesaid and no other 
purpose is apparently sought to be achiev- 
ed by these notifications we are of opin.on 
that the plea in regard to their invalidity 
on the ground of contravention of zhe 
guarantees provided for by Art. 301 
of the Constitution too cannot be sustin- 
ed for otherwise it may lead to anomal- 
ous results., viz., even though the previ- 
sion in S. 37-A would prevail its purpose 
cannot be achieved by framing necessary 
rules on the subject of preventing the 
misuse of medicinal preparations and 
drugs containing alcohol as alcoholic 
beverage. 


16. In this connection it will also be 
useful to keep in mind the observations 
made by the Supreme Court in G. K. 
Krishnan v. State of Tamil Nadu (IR 
1975 SC 583) (para 14) to the effect that 
the word “free” in Art. 301 does not 
mean freedom from regulation. There 
is a clear distinction between laws inzer- 
fering with freedom to carry out thej 
activities constituting trade and laws; 
imposing on those engaged therein rules 
of proper conduct or other restraints 
directed to the due and orderly marner 
of carrying out the activities. This cist-; 
inction is described as regulation. The 
impugned notifications only purport to 
regulate (see also Chandulal v. State of 
Gujarat (AIR 1964 Guj 59)). 


17. Another argument advanced by 
counsel for the petitioners was that since 
in the- notification under S. 76, S. 31 was 
not mentioned the power of issuing a 
licence ceased to be exercisable in regard 
to medicinal preparations. We find this 
argument too to be untenable. Since 
Ss. 40 and 41 were mentioned in the said 
notification which confer ali necessary 
powers on the State Government and the 
Excise Commissioner in this behalf and 
rules had already been framed by trem 
including rules in regard to the grant of 
licence the circumstance of S. 31 not be- 
ing mentioned in the notification issued 
under S. 76 is, in our opinion, of no 
consequence, 


18. The next submission made by 
counsel for the petitioners was that the 
notifications issued under Ss. 4 and 40 
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being- prior to the issue of the notific 
tion under S. 75 of the U. P, Excise Act 
are invalid inasmuch as the issue of a 
notification under S. 75 was a condition 
precedent to the exercise of power under 
any of the preceding sections, viz. Ss. 1 
to 74, Reliance was placed on S, 75 in 
this behalf which reads :— 

"75, Exception of medicated arti- 
cles :— 


Nothing in the foregoing provisions of 
this Act applies to the import, manufac=_ 
ture, possession, sale or supply of any 
bona fide medicated article for medicinal 
purposes by medical practitioners, Che- 
mists, Druggists, apothecaries or keepers. 
of dispensaries except in so far as the 
State Government may by notification so 
direct.” 


In this connection our attention was in- 
vited to the numbers of the various noti- 
fications which have already been giver 
in the opening paragraph of this judg- 
ment. Even though the first five notifi- 
cations were of February 13, 1978, and 
were published in the U. P. Gazette 
Extraordinary of the same date the num- 
bers of these notifications, it was urged 
by counsel- for the petitioners, indicat2 
that the notificetion under S. 75 was in 
point of time issued subsequent to the 
notifications under Ss. 4 and 40. Notifi- 
cation under S. 75 dated February, 13, 
1978, bears No. 1182 whereas the notifi- 
cation under S. 4 bears No. 1130 and the 
notification under S. 40 bears No. 1128. 
The sequence of these notifications with 
reference to their numbers thus was that 
the notification under S. 40 was the first 
one to be issued whereas the notifications 
under Ss. 4 and 75 were the second and 
the third one. The same was the posi- 
tion in regard to the two notifications 
dated May 30, 1978, inasmuch as the 
notification under S. 4 was numbered 
5368 whereas the notification under S. 75 
was numbered 5369. It was urged tha: 
in view of S. 75 of the Act the provisions 
contained in Ss. 1 to 74 which include 
Ss. 4, 40 and 41 did not apply to the 
import, manufacture possession, etc. oi 
any bona fide medicated article for medi- 
cinal purposes by medical practitioners 
etc. except in so far as the State Govern- 
ment had by notification issued under 
S. 75 directed. According to counsel the 
power of issuing a notification declaring 
a bona fide medicated article for medici- 
nal purposes (hereinafter for the sake. ož 
brevity referred to as the medicinal pre- 
-/parations) as liquor under S. 4 (1) as also, 
“the power to frame: rules under S. 40°or 
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-41 for purposes of regulating the import, 
manufacture, possession, sale or supply 
of any medicinal preparation did not vest 
in the State Government or the Excise 
Commissioner till a notification under 
S. 75 had been issued and consequently 
the notifications issued under Ss. 4, 40 
and 41 were ultra vires the powers of 
the State Government. 


19. It was also urged that these noti- 
fications cannot be treated to have been 
validated on the issuance of the naotifica~ 
tion under S. 75 inasmuch as the doctrine 
of relation-back will not apply in such 
a case. In our opinion the submission 
made by counsel for the petitioners on 
this point has substance. It cannot be 
disputed that the notifications which 
were issued under Ss, 4, 40 and 41 of the 
Act were issued for the purpose of regu- 
lating the import, manufacture, posses- 
sion, sale or supply of medicinal prepa- 
rations which were the subject-matter 
of those notifications. The power to issue 
notifications for these purposes has been 
conferred by Ss. 4, 40 and 41 which fall 
within the purview of ‘nothing in the 
foregoing provisions of this Act’ con- 
tained in S. 75 of the Act and could not 
be exercised except in so far as the State 
Government may ` have by notification 
directed. In other words the power to 
issue notifications under the aforesaid 
sections comes into being only after the 
notification containing the relevant direc- 
tion under S. 75 has been issued. 5, 77 
of the U. P. Excise Act provides that all 
the rules made and notifications issued 
under the Act shall be published in the 
official gazette and would have effect as 
if enacted in this Act from the date of 
such publication or from such other date 
as may he specified in that behalf. As 
such by virtue of S. 77 all the five noti- 
fications dated Feb, 13, 1978, came into 
effect simultaneously on the same point 
of time on Feb., 13, 1978. Likewise the 
two notifications issued on May 30, 1978, 
-also came into effect simultaneously at 
the same point of time on that date. 
‘When `` several notifications come into 
effect simultaneously it is apparent that 
there is no interregnum and as such it 
cannot be said that the notifications under 
Ss. 4, 40 and 41 were issued in accord- 
‘ance with the directions ‘contained in thel- 
‘notification under S. 75. Power which is 
‘to be exercised in accordance with some 
direction contained in a notification can 
. obviously -be exercised. only after the 
‘ notification containing the direction- has 
‘been: published as contemplated: by S. 77 


~ 1978 


of the Act. When the notifications und2r 
8s. 4, 40 and 41 have come into effect 
simultaneously with the notification 
under S. 75 it cannot be said that thoy 


have been issued on the basis of tae- 


directions contained in the notification 
under S. 75. In Somawanti' v. State of 
Punjab (AIR 1963 SC 151) a question 
arose as to whether: notifications uncer 
Ss. 4 and 6 of the Land Acquisition Act 
could be issued simultaneously or not. It 
was held that if the provisions of S. 5-A 
of the Act were to be complied wizh, 
notifications under Ss. 4 and 6 cauld not 
be issued simultaneously but if the Gcv- 
ernment takes a decision to dispense w-th 
the compliance with the provisions of 
S. 5-A and to declare that the land com- 
prised in the notification under S. 4 is 
in fact needed for a public purpose, ncti- 
fications under Ss. 4 and 6 can be issued 
simultaneously. The following observa- 
tions are relevant (at page 171 of AIR) :— 

“A notification under sub-s. (1) of & 4 
is a condition precedent to the making of 
notification under sub-sec. (1) of S. 6. If 
the Government, therefore, takes a deci- 


sion to make such a notification and, 


thereafter, takes two-further decisicns, 
that is, to dispense with compliance with 
_the provisions of S. 5-A and also to de- 
clare that the land comprised in the 
notification is in fact needed for a public 
purpose, there is no departure from any 
provision of the law even though the two 
notifications are published on the seme 
day. In the case before us the prelimi- 
nary declaration under S. 4 (1) was made 
on August 182, 1961 and a declaration as 
to the satisfaction of the Government on 
August 19, 1961 though both of tkem 
were published in the Gazette of August 
25, 1961. The preliminary declaratior as 
well as the subsequent declaration are 
both required by law to be publishec in 
the official gazette. But the law does not 
make the prior publication of notifca- 
tion under sub-sec. (1) of S. 4 a condi- 
tion precedent to the publication o? a 
notification under sub-s. (1) of S. 6 
Where acquisition is being made after 
following the normal procedure the noti- 
fication under the latter section will 
necessarily have to be published subse- 
quent to the notification under the for- 
mer section because in such a case the 
observance of procedure under S. 5-A is 
interposed between the two notifications, 
.But where S. 5-A is not in the way tkere 
fs no irregularity. in publishing those 
notifications on the same day.. The serial 
” numbers. of the notifications are Nos, 
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5809/41: (B)(1)/61/18755 dated August 18, 
1961 and 5809-4 IB (1)/61/18760 dated 
August 19, 1961 and it would appear from 
them that the preliminary notification 
did in fact precede the final declaration.” 
It would be seen that importance was 
attached in the aforesaid case even to 
the serial numbers of the notifications. 
Emphasis was also laid in the aforesaid 
ease on the circumstance that even though 
a notification under sub-sec. (1) of S. 4 
is a condition precedent to the making of 
notification under sub-sec. (1) of S. 6 
and even though the preliminary decla- 
ration as well as the subsequent declara- 
tion are both required by law to be 
published in the official gazette, the law 
does not make the prior publication of 
the notification under sub-sec. (1) of 5S. 4 
a condition precedent to the publication 
of notification under sub-sec. (1) of S. 6. 
This observation was obviously based on 
the language of the two sections. Had 
the language of these sections made prior 
publication of a notification under sub- 
sec. (1) of S. 4 a condition precedent to 
the publication of a notification under 
sub-sec. (1) of S. 6 the decision of the 
Supreme Court would obviously have 
been that notifications under Ss. 4 and 6 
could not be issued simultaneously. In the 
cases before us, we are of opinion that 
in view of the words “except in so far 
as the State Government may by notifi- 
cation so direct” occurring in S. 75 and 
the manner of issuing such a notification 
provided for in S. 77 of the U. P. Excise 
Act the prior publication of a notification 
under S. 75 is a condition precedent to 
the exercise of any power under Ss. 1 to 
74 in so far as they relate to the import, 
manufacture, possession, sale or supply 
of any bona fide medicated article for 
medicinal purposes by medical practi- 
tioners etc. referred to in S. 75. It is 
obvious that if effect is to be given to the 
legal requirements of Ss. 75 and 77 the 
words “published in the official gazette” 
would have, for purposes of interpreta- 
tion, to be inserted between the word 
“notification” and the words “so direct” 
towards the end of S. 75. And if so done 
the words “except in so far as the State 
Government may by notification publish- 
ed in the official gazette so direct” clear- 
ly make out the difference between the 
requirement of S. 75 of the U. P. Excise 
Act on the one hand and of Ss. 4 and 6 
of the Land Acquisition Act on the other 
whieh do not have such a provision. 


20. In this connection. we may further | 
point out that in year 1960 also similas 
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notifications were issued in regard to 
medicinal preparations. The notification 
under S. 4 was deted October 12, 1959, 
and was published in the Government 
Gazette of Uttar Pradesh Part I-A dated 
Nov. 5, 1960. This notification contained 
rules framed by the State Government 
under S. 40. These rules were, however, 
brought into force by a subsequent noti- 
fication dated Nov. 9, 1960, published in 
Uttar Pradesh Gazette Part I-A dated 
Nov. 12, 1960. The notification under 
S. 4 was dated Noy. 9, 1960, and was 
published in Uttar Pradesh Gazette 
Part I dated Nov. 12, 1960, whereas the 
notification under S. 75 was dated Nov. 
16, 1960, published in Uttar Pradesh 
Gazette Part I dated Nov. 26, 1960. These 
notifications were challenged in Writ 
Petn. No. 330 of 1960 (Navin Chandre 
Agarwal v. State of U. P.). When that 
writ petition came up for hearing and 
after it was heard on one date the then 
learned Advocate General conceded that 
the two notifications in question were, as 
they had been framed, not enforceable. 
The impugned notifications were quashed 
by this Court by order dated 10th Feb,, 
1961. 


21. We now preezed to consider the 
question as to whether on the issue of 
the notification under S. 75 the notifica- 
tions under Ss. 4, 40 and 41 could become 
valid. In Sunil Kumar v. West Bengal 
Govt. (AIR 1950 Cel 274 (SB)) a question 
came up-for consideration whether cer- 
tain provisions of Bengal Criminal Law 
(Amendment) Act, 1930, and the West 
Bengal Security Ordinance, 1949, which 
became void on the commencement of the 
Constitution in view of Art. 13 (1) there- 
of could be held to have been validated 
in view of the Preventive Detention (Ex- 
tension of Duration) Order, 1950, made 
by the President of India. It was point- 
ed,out by a Special Bench of the Calcutta 
High Court that the Constitution came 
into force at midnight on 25th January, 
1950. The President was not sworn as 
President until 10.15 A.M. on 26th Jan., 
1950, In other words there was no Presi- 
dent until the Constitution came into 
force. As soon as the Constitution came 
into force the two above mentioned laws 
became void by reeson of the provisions 
of Art. 13 (1) of the Constitution. It was 
held that the Acts having become void 
they could not be vivified or revived by 
the Presidential Order which purports to 
have passed in exercise of the powers 


conferred by sub-cls. (a) and (b) of cl. (7) 
of Art. 22 of the Constitution read with 
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Art, 373 thereof. In coming to this con+ 
clusion reliance was placed inter alia on 
the following observations made by the 
Chief Justice of Patna High Court in 
Brahmeshwar Prasad v, State of Bihar 
(AIR 1950 Pat 265) :— 


“In my judgment no such order made 
by him under cl. (7) could in any way 
prevent an Act becoming void under 
Art. 13 (1) and this for two reasons. Tha 
first and primary reason is that under 
Art. 13 (1) quite clearly provisions be~ 
come void, if they become void at all 
directly and instantaneously with the 
Constitution coming into force whereas 
an order by the President can only origi-~ 
nate and become valid after the Consti« 
tution has come into force. There can 
be no such order of the President except 
as a consequence of the Constitution 
having come into force and given him 
power to make it. That is to say such 
order must be logically subsequent to the 
voidability which the coming into force 
of the Constitution itself effects, That, 
in my opinion follows directly and logi- 
cally from the laws of cause and effect, 
But it is in fact not necessary to enter 
into philosophical questions of the infinite 
divisibility of time and the nature of 
simultaneity, because in fact we are 
here concerned with a time lapse of over 
ten hours. The Constitution came into. 
force on the mid-night of 25th and the 
Act, if it became void at all, became void 
then. But the President did not enter 
upon his office until he took the oath on 
26th at 10.15 A.M. ... sse sse wee cee cee It 
is quite apparent that the subsequent 
order of the President could not restore 
an Act which had already become void 
and ceased to exist. Nor does his order 
purport to do so.” 


In Adarsh Bhandar v, Sales Tax Officer 
(AIR 1957 All 475) (FB) a similar question 
came up for consideration before a Full 
Bench of this Court. Sec. 3-A of -the 
U. P. Sales Tax Act was amended by 
S. 4 of the U. P. Sales Tax (Amendment) 
Ordinance 1956. In view of S. 1 (2) of 
the Ordinance the amendment in S. 3-A 
aforesaid did not have effect until 1st 
April, 1956. A notification was issued by 
the Governor on 3lst March, 1956, in 
exercise of powers “conferred by S. 3-A 
of the U. P. Sales Tax Act, 1948, as 
amended from time to time”. ‘This noti- 
fication could be effective only under 
S. 3-A of the Act as amended by S. 4 of 
the Ordinance and not otherwise. It was 


found that the notification had been issu- 
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ed under S. 3-A prior to its amendmeat 
by S. 4 of the Ordinance. A question 
arose as to whether on the coming irto 
force of S. 4 of the Ordinance on [st 
April, 1956, the notification issued on 31st 
March, 1956, could be held to be vakd. 
The answer to this question was given 
by the Full Bench in the negative. It 
was further held that recourse to S. 22 
of the U. P. General Clauses Act could 
not be taken inasmuch as recourse to the 
said section could be taken only if a 
notification was issued under an Act or 
ordinance which had been published but 
had not then come into force. Since 
that was not the position in that case it 
was held that S. 22 of the U. P. General 
Clauses Act failed to validate the notifi- 
cation dated 31st March, 1956. 


22. In Re Seaford (1968) 1 All ER 
482, the doctrine of relation-back came 
up for consideration in the following cir- 
cumstances. In March 1965 a wife obtin- 
ed decree nisi of divorce and the hus- 
band’s appeal was dismissed in June of 
the same year. At 11.30 A.M. on July 6, 
1965, the husband was found dead in bed 
and medical evidence established that he 
could not have died later than 4 A.M. on 
July 6 but it was not possible to say 
whether death occurred before the 2nd 
of July 5, 1955. At 8.30 A.M. on Julr 6, 
4965, the District Registry receivec a 
notice of application for the decree nisi 
to be made absolute which had been post- 
ed by the wite’s solicitors on the previous 
afternoon, this constituted lodgment of 
the notice for the purposes of R. 40 (2) 
of the Matrimonial Causes Rules, 1357, 
which provided that on the filing of such 
a notice the decree nisi should become 
absolute. At 
Zistry filed the notice of application and 
endorsed the court minutes with a note 
that the decree had been made absolute 
at that time. In proceedings by the -wife 
for the grant of letters of Administration 
to the deceased husband’s estate as his 
lawful widow the question arose about 
the effect of lodgment of the notice for 
the purposes of R. 40 (2) aforesaid and 
the endorsement made by the Discrict 
Registry at 10 A.M. on the court minutes 
that the decree had been made absclute 
at that time. It was held that no decree 
could be made absolute before a natice 
of application had been lodged and es in 
the present case the husband had died 
before the lodgment of the notice of the 
application with the consequence tha: by 
then the notice was a nullity and no 


decree could be made absolute, The 
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doctrine of relation-back of a judicial act 
to the earliest moment of the day on 
which it was made was inapplicable in 
the circumstances and the wife was en- 
titled to the letters of administration of 
her husband’s estate. Russell L. J. obser- 
ved :— 


“Without authority binding me to de so 
I should decline to import into the law 
of England the equation nullity plus fic- 
tion equals reality. At 10 A.M. when the 
judicial act was purported to be perform- 
ed of filing the lodgment application so 
as to determine the marriage by decree 
absolute, the marriage had ceased to 
exist, and the ability of the court to de- 
termine it was equally non-existent, 
whether the court knew or was ignorant 
of that situation. Whom God had put 
asunder no man could join together, even 
for the purpose of putting them asunder 
again.” 
Reliance was placed by the Advocate 
General on Sundararamier & Co. v. State 
of A. P. (AIR 1958 SC 468) wherein it 
was held :— 


“Tf a law is on a field not within the 
domain of the legislature, it is absolutely 
null and void and a subsequent cession 
of that field to the legislature will not 
have the effect of breathing life into what 
was a still-born piece of legislation and 
a fresh legislation on the subject would 
be requisite. But if the law is in respect 
of a matter assigned to the legislature 
but its provisions disregard constitutional 
prohibitions, though the law would be 
unenforceable by reason of those prohi- 
bitions, when once they are removed, 
the law will become effective without re- 
enactment.” 


It was urged by the Advocate General 
that the present notifications fall within 
the second category aforesaid and as such 
even if it is held that the notifications 
under Ss. 4, 40 and 41 were issued prior 
to the issue of the notification under 
S. 75 and were thus invalid they became 
effective on the issue of the notification 
under S. 75. We, however, find ourselves 
unable to agree with this submission. H 
the power to issue the notifications under 
Ss, 4, 40 and 41' was dependent on the 
issue of a notification under S. 75 it 
would be a case where the power itself 
to issue these notifications by the State 
Government was lacking. If the power 
itself was lacking a subsequent confer- 
ment of power by the issue of the noti- 
fication under S. 75 would not have the 
effect of breathing life in notifications 
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under Ss. 4, 40 and 41 which were still- 
born on the analogy of a law made bya 
legislature on a field not within its 
domain and a subsequent cession of that 
field to the legislature. The submission 
made by the. Advocate General could be 
accepted if the State Government had 
the requisite power at the time of the 
issue of these notifications but due to 
some other defects the notifications were 
not enforceable, then the notifications 
could become enforceable on the removal 
of those defects. Reliance was also placed 
by the Advocate General on State o= 
Rajasthan v. M., S. Mills (AIR 1969 SC 
880). It was a case to which the provi- 
sions of S. 22 of the General Clauses Act 
were applicable and since as held by a 
Full Bench of this Court in Adarsk 
Bhandar’s case (AIR 1957 All 475) (supra) 
the provisions of S. 22 cannot be applied 
to a notification similar to the impugned 
notifications we are of opinion that this 
case is clearly distinguishable. Reliance 


was further placed on L. Jagannath v.’ 


Authorised Officer (AIR 1972 SC 425). 
That was a case in which certain provi- 
sions of Madras Ceilings Act were un- 
enforceable on the ground that they in- 
fringed Fundamental Rights and it was 
held that on the said Act being placed 
in the 9th Schedule to the Constitution 
it assumed full force and vigour. In our 
opinion this case too does not support 
the submission made by the Advocate 
General for the reasons already given in 
regard to the case of Sundararamier & Co. 
(supra), In view of the foregoing dis- 
cussion we are of opinion that the im- 
pugned notifications issued under Ss. 4, 
40 and 41 of the Act cannot be sustained. 


23. We are further of the opinion that 
these notifications are hit. by Art. 14 of the 
Constitution. The submission that Arti- 
cle 14 of the Constitution could not be in- 
voked was repelled in almost similar cir- 
cumstances by a Full Bench of this Court 
fn Sheo Kumar's case (1978 All LJ 581) 
(supra), Contravention of Art. 14 was in- 
voked by counsel for the petitioners in 
two ways. We agree with one of them 
but not the other. Firstly, it was urged 
that prohibition has been imposed in the 
State of Uttar Pradesh only in 12 dis- 
tricts and not in the remaining districts. 
It was pointed out that it was the case of 
the State Government itself that the im- 
pugned notifications had been issued for 
the furtherance of the policy of prohibi- 
tion. Even the long title of.the two sets 
of Rules framed by notifications under. 


- Ss. 40 and 41 of the Act by the State. Gov- 


v. State (Ojha J.)’ A.LR. 


ernment and the Excise Commissioner 
respectively indicate that restrictions 
were placed on medicinal preparations 
which are subject-matter of those notifi- 
cations in order to prevent their misuse 
as alcoholic beverage. Emphasis in this 
behalf was placed on the words within 
brackets, namely “prevention of misuse”. 
With reference to various sections of the 
U. P. Excise Act and the Rules. and the 
forms in which licences are issued as also 
the Government orders issued from time 
to time placing partial restrictions on the 
import, transport and possession of 
foreign liquor in respect of premises used 
as “hospital, restaurant, cafe, hotel and 
bar etc.” it was urged that even after 
these partial restrictions it was abun- 
dantly clear beyond any doubt that in the 
districts other than the 12 districts where 
prohibition has been imposed both foreign 
liquor and country-made liquor could be 
had by enyone in almost abundant 
quantity. They can further be sold, pos- 
sessed and transported in these districts 
almost without any restriction and it was 
paradoxical to impose restrictions in so 
far as these districts are concerned on 
the transport, possession and sale of 
medicinal preparations containing alcohol 
on the ground that unless these restric- 
tions were placed they were likely to be 
misused as alcoholic beverages. It was 
contended by counsel for the petitioners 
that no one who was habituated or de- 
sired to -use either foreign liquor or 
country liquor would misuse medicinal 
preparations as alcoholic beverage to 
Satisfy his craving for such liquors when 
these liquors themselves are available to 
him in abundance and on this basis it was’ 
urged that when no restrictions were 
placed on the liquor itself-in these dis- 
tricts placing of restriction on medicinal 
preparations containing alcohol was dis- 
eriminatory and based on no reasonable 
classification. It is settled law that,even 
though Art. 14 forbids class legislation it 
does not forbid reasonable classification. 
As such if it is shown that classification 
is reasonable the bar of Art. 14 will not 
apply. In view of the circumstance point- 
ed out by counsel for the petitioners 
which is apparent and has indeed not 
been disputed that in the districts other 
than 12 districts of Uttar Pradesh prohibi- 
tion has not been imposed except. that 
certain minor restrictions have been 
placed in regard to premises used as hos- 
pital, restaurant, ete. as already pointed 
out above and in view of. the fact that im- 


pugned notifications :. have been- issue: 
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with the object of preventing misuse of 
medicinal preparations containing alconol 
as alcoholic beverage so as to enforce. the 
policy of.. prohibition it is difficult to 
understand haw placing of restrictions on 
the medicinal preparations, can be hele to 
be reasonable when no prohibition nas 
been imposed in those districts. How 
would the avowed purpose of enforcing 
prohibition be achieved by placing re- 
strictions on medicinal preparations con- 
taining alcohcl in such districts is not at 
all clear. The reply to this submission 
as given by the Advocate General -was 
that some of these medicinal preparations 
contain a very high percentage of alcchol 
and are cheaper than liquor and as such 
are likely to be misused by poor persons, 
and since there is a phased or gracual 
programme of the State Government to 
introduce prohibition, it is in pursuance 
of this phased programme that restric- 
tions were placed on these medicinal pre- 
parations even in the districts other than 
the 12 districts where prohibition has 
been imposed. In connection with these 
submissions it may be pointed out ~hat 
no convincing material has been pleced 
before us that each and everyon? of the 
medicinal preparations which are con- 
tained in the impugned notifications is 
cheaper than even country liquor. Nor 
has any convincing evidence been brought 
to our notice that these medicinal pre- 
parations have been found to be misused 
in the districts other than the 12 districts 
where prohibition has been imposed. An- 
nexure 3 to the: supplementary counter- 
affidavit of K. S. Bisariya no doubt states 
that the 15 spirits and tinctures which 
are the subject-matter of the impugned 
notifications are cheaper than whisky but 
it has not been stated therein that they 
are cheaper than even country liquor. A 
supplementary rejoinder-affidavit has 
been filed by V. A. K. Saxena in para. 5 
whereof it has been stated that the afore- 
said spirits and tinctures are not cheaper 
than country spirit. As such there is no 
danger of loss of revenue because these 
tinctures cannot replace country spirits in 
wet areas and there has never been any 
complaint about them being misused by 
persons who can afford whisky. 


24. The second limb of attack on the 
basis of Art. 14 of the Constitution was 
that the Schedule to the Medicinal and 
Toilet Preparations (Excise Duties) Rules 
1956, contains a list of about 600 mədi- 
cinal and toilet preparations containing 
‘alcohol which -are capable of being con- 


sumed as:ordinary: alcoholic beverage and: 
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that even the list of restricted prepara- 
tions contained in the Schedule to the 
Uttar Pradesh Transport and Possession 
of Notified Restricted Spirituous Prepara- 
tions (Prevention of Misuse) Rules, 1978, 
contains a list of more than 350 medicinal 
preparations which in view of R. 3 of the 
said Rules are such preparations which 
are capable of being misused as alcoholic 
beverage or spirituous preparation. It 
was urged that from this long list of 
medicinal preparations which could be 
used as alcoholic beverage anly 16 have 
been picked up for restrictions being 
placed in the relevant notifications dated 
February 13, 1978 and three including 
homoeopathic dilutions in the notifica- 
tions dated May 30, 1978. Counsel for 
the petitioners submitted that even if 
these long lists are ignored a perusal of 
the notifications issued under Ss. 4, 40 
and 75 of the U. P. Excise Act itself, 
which were challenged in Writ Petition 
No, 330 of 1960 aforesaid decided on 
February 10, 1961, indicates chat 68 medi- 
cinal preparations were specified therein. 
It was also pointed out that a perusal of 
the relevant gazette notification makes it 
clear that most of these medicinal pre- 
parations contain alcohol between 45% 
and 90%. According to counsel for the 
petitioners no convincing material had 
been furnished by the respondents to in- 
dicate as to what criteria was adopted in 
picking up the 16 medicinal preparations 
including homoeopathic dilutions only for 
being discriminated against, 


We, however, find ourselves unable to 
agree with this submission. In so far as 
Mrit Sanjiwani Sura is concerned in 
paras. 3 and 3-A of the supplementary 
counter-affidavit of K. S. Bisariya in Writ 
Petition No. 3836 of 1978 it has been stated 
that as far back as in the year 1966 a sub- 
committee was appointed by the Govern- 
ment for making recommendations re- 
garding categorisation of Ayurvedic medi~ 
cines containing alcohol which were cap- 
able of being consumed as ordinary alco- 
holic beverages. This committee consist- 
ed of the Director, Ayurvedic Medicines, 
U. P., Superintendent, State Pharmacy, 
U. P., Director of Post Graduate Institute 
of India (Medicines), B. H. U., Varanasi 
and one Haji Mohammad Sabbir. Raza of 
Lucknow. The aforesaid sub-committee 
came to the conclusion that the Ayur- 
vedic. preparation which cculd be used 
for potable purposes at a place where 
no other alcoholic beverages are available 
is Mrit Sanjiwani Sura. In this view of 
the matter it cannot be said that inclu- 
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sion of Mrit Sanjiwani Sura in the list of 
medicinal preparations by the impugned 
notifications was discriminatory. In re- 
gard to the homoeopathic dilutions suffice 
it to say that all the homoeopathic dilu- 
tions have been placed in the list. Con- 
sequently no question of discrimination 
arises, 


Vir Narain 


It was, however, urged that even mother- 
tinctures contain alcohol and they have 
not been included in the list. As pointed 
out above the percentage of alcohol in 
homoeopathic dilutions is much higher 
than that in mother-tinctures inasmuch as 
for preparing IX (decimal) potency of 
homoeopathic dilution one drop of mother- 
tincture is to be mixed with nine drops 
of alcohol whereas for preparing IC 
(centesimal) potency of homoeopathic 
dilution one drop of mother-tincture is 
to be mixed with 99 drops of alcohol. The 
reasonableness of the classification is ap- 
parent and no exception can be taken to 
it on the ground that mother tinctures 
have not been included in the list. In so 
far as 15 spirits and tinctures are con- 
cerned in para. 9 of the supplementary 
counter-afiidavit of X. S. Bisariya it has 
been stated these 15 spirits and tinctures 
are either agreeable in taste or pleasant 
in flavour and it is for this reason that 
they were included in the list and not the 
others which did not have agreeable taste 
or pleasant flavour. Their details are 
contained in Annexure 3 to the said sup- 
plementary counter-affidavit. In reply to 
paragraph 9 aforesaid of the supplemen- 
tary counter-affidavit it has inter alia 
been stated in para. 14 of the supple- 
mentary rejoinder-affidavit that respon- 
dents have not mentioned the authority 
which has described the taste of the 15 
medicines, - It has -also been pointed out 
that one of the tinctures, 
Chiratae Composita, could not be said to 
be either agreeable in taste or pleasant in 
flavour inasmuch as in Annexure 3 to the 
supplementary counter-affidavit it has 
been described as bitter and odourless. 
In our opinion it is not for the courts to 
go into the wisdom of the legislature or 
its delegate in making the classification. 
The courts are concerned only with the 
question as to whether the classification 
is reasonable or not. For the reasons 
‚which have been given in the said sup- 
‘plementary counter-affidavit we are of 
opinion that it is not possible to say that 
the classification is unreasonable. 


25. Now we come to such of the sub- 
missions which are not common in the 


viz., Tinchira . 
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three sets of writ petitions stated above. 
For the petitioners dealing in Mrit Sanji- 
wani Sura it was urged by their counsel 
that Mrit Sanjiwani Sura was a medicinal 
preparation and could not be said to be 
an intoxicating liquor and consequently 
no restriction could be placed on it to 
achieve the object of enforcing proahibi-« 
tion. In our opinion this submission can- 
not be accepted in view of the decision of 
the Supreme Court in the case of M., B. S. 
Oushadhalaya (AIR 1963 SC 622) (supra} 
where it was held that Mrit Sanjiwani 
Sura was capable of being used as an 
alcoholic beverage. Another submission 
made by counsel was that no forum had 
been provided to decide as to which medi- 
cinal preparation could be placed in the | 
definition of liquor by a notification 
under S. 4 (1) of the Act nor had any 
guideline been provided in this behalf. 
So far as Mrit Sanjiwani Sura is concern- 
ed with which the petitioners of this set 
are concerned the argument is only of 
academic value because it has already 
been held by the Supreme Court as point- 
ed out above that this medicinal prepara- 
tion was capable of being used as alco- 
holic beverage. Secondly the issuance of, 
notification under S. 4 declaring a certain 
medicinal preparation to be liquor was a 
matter of exercise of delegated legislative 
power and no question of either providing 
a forum or giving any opportunity of 
hearing to anyone before issuing such a 
notification could arise. Further the 
power has been delegated to the highest 
executive of the State viz., the State Gov- 
ernment and that itself constituted a 
sufficient safeguard. This submission too, 
therefore, cannot be accepted. 


_ 26. For the petitioners challenging the 
impugned notifications in so far as 
homoeopathic dilutions are concerned it 
was urged by their counsel that there 
were about 3000 homoeopathic medicines 
all of which were prepared by homoeo- 
pathic dilutions and even if a person was 
allowed to retain the quantities fixed for 
Possession for homoeopathic dilutions 
under the impugned notifications and 
orders that may be issued from time to 
time he would be in a position to possess 
a fairly large quantity of homoeopathic 
dilutions which could defeat the purpose 
of enforcing prohibition by preventing 
the misuse of the homoeopathic dilutions. 
It was also urged that use of homoeo- 
pathic dilutions as a substitute for liquor 
was likely to have bad side-effects on the 


health of its consumers and consequently 
the apprehension that these dilutions are 
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likely to be misused was ill-founded. We 
find no substance in this submission too. 
As already pointed out above the homoeo- 
pathic dilutions contain a high percentage 
of alcohol. The fact that their user as a 
substitute for liquor is likely to be in- 
jurious to health, in our opinion, cannot 
be raised as an argument in support of 
the submission that no restriction should 
be placed on the user of homoeopathic 
dilutions in quantities which could be mis- 
used. The fact that there are about 3(00 
homoeopathic medicines which will be 
covered under the impugned notificaticns 
has been disputed by the Advocate Gene- 
ral but in otr opinion it is not necessary 
to go into this question for even if it may 
be accepted that the number of homoeo- 
pathic medicines prepared from homoeo~ 
pathic dilutions is fairly large, they bemg 
medicinal preparations, absolute restric- 
tion on their use cannot be placed by the 
State Government and their use can only 
be regulated so as to prevent their mis- 
use, If even after regulation likelihcod 
of misuse in a given case remains, this, in 
our opinion, would not invalidate the ze- 
gulation itself. 

27. In view of the foregoing discussion 
these writ petitions succeed and are al- 
lowed. The impugned notifications dated 
February 13, 1978, and May 30, 1973, 
issued under Ss. 4, 40 and 41 are quash2d. 
Since the notifications under Ss. 75 and 76 
have been issued with reference to Utzar 
Pradesh Transport and Possession of 
Notified Restricted Spirituous Prepaza- 
tions (Prevention of Misuse) Rules, 1978, 
which have been quashed, they also can- 
not be sustained. As a consequential 
measure they too are quashed. In the 
circumstances of the case there will be no 
order as to costs, 

Petitions allow2d, 
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K. C. AGARWAL, J. 
Ganga Prasad Gupta, Petitioner v. Smf. 


Saleha Khatcon and others, Opposite 
Parties, 
Writ Petm. No. 317 of 1977, DJ- 
30-8-1978. 


U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972), S. 2 (1) (d) — Exemption under, 
from operation of Act — Applies only 
when building is leased along with 


‘plant and apparatus installed., therein. 


g> ie 
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The exemption in S. 2 (1) (d) applies 
where a building along with the plant 
and apparatus has been taken on lease 
either for industrial purposes or as a 
cinema or theatre. The purpose of ex- 
emption in S. 2 (1) (d) of the Act is that 
the Act will not apply where a building 
has been leased out along with the plant 
and apparatus. In such a case, the rights 
of landlord and tenant would be govern- 
ed by the general law. But, where, as 
here, a building alone was taken on lease 
without any plant or apparatus, the 
aforesaid clause will not apply. As such, 
the rights of the parties are to be govern- 
ed by the provisions of the Act. 

(Para 9) 

P. D. Kaushik, for Petitioner; Rajesh- 
wari Pd. and Rudreshwar Pd., for Oppo- 
site Parties, 


ORDER :— This is a tenant’s writ peti- 
tion filed under Art. 226 of the Constitu- 
tion against the judgment of the fifth 
Additional District Judge, Kanpur, dated 
6-1-1976. 

2. The premises in dispute belongs te 
respondent No. 1. An application under 
S. 21 (1) (b) of U. P. Act No. XIII of 
1972 was filed by respondent I' for release 
of the house in possession of the peti- 
tioner on the ground that the same was 
in a dilapidated condition and the land- 
lord required it for reconstruction after 
demolition. The tenant resisted the ap- 
plication and denied that the building 
was in a dilapidated condition. The 
application was allowed by the Prescribed 
Authority and the appeal preferred by 
the tenant was also dismissed. Against 
the aforesaid order, the present writ peti-~ 
tion was filed. 


3. It, however, appears that in the 
appeal the tenant had filed an application 
for amendment of the written statement. 
The application was allowed, and the fol- 
lowing paragraph was permitted to be 
added as para 14-A in the written state- 
ment: i 


“I4-A. That the premises was let out 
and is being used for the purposes of 
manufacture and processing and the 
opposite party is running a flour mill and 
a cotton ginning machine in the said pre- 
mises and as such the accommodation in 
question is exempted from the operation 
of the Act under S. (2) (d) of the Act.” 


4. The submission made by the learn- 
ed counsel for the tenant was that 
although the court below permitted the 
above amendment in the written state- 
ment but gave no decision on the said 


x 
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controversy. Accordingly, as no finding 
was recorded on the amendment, the 
judgment of the court below was vitiated, 

5. After hearing counsel for the par-« 
ties, I am not satisfied that the judgment 
of the court below is liable to be reversed 
on the point suggested by the learned 
counsel for the petitioner. It appears true 
that the merits of the amendment were 
not examined by the appellate authority, 
but the same does not bring any change 
in the result, 

6. The argument advanced by the 
learned counsel for the petitioner was 

that as the buildings mentioned in S. 2 (1J 
“ (d) were exempted from the operation of 
the Act, the petitioner having taken the 
premises for the purposes of flour mill 
and cotton ginning mill, the courts below 
should have held that the Act being not 
applicable, the application was liable to 
be rejected. The relevant provisions of 
S. 2 are as follows :— 

“2, (1) Nothing in this Act shall apply 
to:— (a) ae wee o 


sen osa sos 


ing.” , 

7. As the proviso to Cl. (d) of S. 2 (1) 
(d) is not relevant for our purposes, I 
need not mention the same. 

8. This provision can be bifurcated 
into two sentences 

"(i) any building used or intended to 
be used for any other industrial purpose 
(that is to say, for the purpose of manu~ 
facture, preservation or processing of any 
goods), or as a cinema or theatre. 

(ii) where the plant and apparatus in- 
stalled for such purpose in the building 
is leased out along with the building.” 
' 9. The argument of the learned coun- 

sel for the landlord was that as the build- 
` ling alone was taken by the petitioner and 
not any plant and machinery or other 
apparatus from the landlord, Cl: (d) of 
S. 2 (1) was inapplicable. According to 
\the submission of the learned counsel for 
tthe respondent, the subsequent sentence 
fn the aforesaid provision requiring leas< 
ing out of a. building along with plant 
and apparatus applies to any building 
taken either for industrial purposes or as 











Udho v. Khimian. . 


- la cinema or theatre, ‘The submission ap-- 
[pears to’ be well founded: ‘S. 2 (1) {a} 
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laying down the exemption of the build- 
ings can be applied to a case where a 
building thas been taken along with the 
plant and apparatus. It is not possible 
to agree with the submission of the learn- 
ed counsel for the petitioner that the 
requirement of taking plant and apparatus 
is applicable to a case where a building is 
taken for the purposes of running a 
cinema or theatre. The purpose of this 
exemption is that the Act will not apply 
where a building has been leased out 
along with the plant and apparatus. In 
such a case, the rights of landlord and 
tenant would be governed by the gereral 
law. But, where, as here, a building alone 
was taken on lease without any plant or 
apparatus, the aforesaid clause will not 
apply. As such, the rights of the parties 
are to be governed by the provisions of 
the Act. 

10. No other point was pressed before 
me, 

11. In the result, the writ petition 
fails and is dismissed with costs. The 
stay order is discharged. 

Petition dismissed, 
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Udho and others, Appellants v. Smt 
Khimian and others, Respondents. 

Second Appeal No. 2209 of 1970, Dja 
26-5-1978.* l 

(A) Civil P. C. (5 of 1908), 5. 11 — 
Res judicata — Decision in suit for rent 
— Operation of, as res judicata. 


It is not possible to postulate any hard 
and fast rule as to whether a previous 
decision in a suit for rent does or does 
not operate as ‘res judicata’ in a sub- 
sequent suit based on title. - The answer 
would ultimately depend upon the fact 
as to whether the issue raised in the sub- 
sequent suit was directly and subsantial< 
ly in issue in the former suit and this 
would again depend on the circumstances 
of each case. If it was directly and sub- 
stantially in issue in the former suit, the 
finding on that issue would operate as 
‘res judicata’, But if it was not in issue 
at all or was only collaterally and inci- 
dentally in issue, it would not so operate, 
(Case law discussed). . (Para 5) 


Anno: AIR Comm. C. P. C. (9th edn.), 
S. 11, N. 124. : 


Pee ee Oi ee E 
*(Against judgment and -decree of Civil 
and S. J. Moradabad, D/- 22-8-1970.) 


GV/HV/DI7/789/SNV © O 


_All 289 (FB) Foll. 


1978 . 
(B) Civil, P. C. (5 of 1908), Ss. 100 and 


` 101.— Concurrent findings of fact — The 


concurrent finding of fact that plaintiffs 
have established their title to suit pro- 


-perty and they are entitled to possession 


thereof is binding in second appeal. 
(Para 6) 
Anno: AIR Comm. C. P, C. (8th Edn.), 
Ss. 100 and 101, N. 54. 


(C) Limitation Act (9 of 1908), Arts. 142 
and 144 — Respective applicability — 
Suit for possession on basis of title on 
allegation of tenancy — Limitation — 
Plea of adverse possession — Burden of 
proof on plaintiff and defendant. 


A suit for possession of immoveable 
property would be governed by Art. 142, 
if it could be inferred from the facts of 
the case (primarily from the allegations 
made in the plaint and ultimately irom 
proved facts) that the plaintiff had Seen 
dispossessed or had discontinued posses~ 
sion. Where Art. 142 is attracted the 
burden of proof lies on the plaintiff to 
show that the date of dispossession or 
discontinuance of possession which gave 


‘him the cause of action for the suit was 


within 12 years preceding the suit. On 
the other hand, if a suit is not for posses- 
sion based on the ground of disposses< 
sion or discontinuance of possession but 
Ys a suit for possession of immoveable 
property not specially provided for in 
any other article then Art. 144 would 
apply and on proof of title the plairtiff’s 
suit cannot be dismissed until the defen- 


‘dant further establishes his adverse pos- 


session for more than 12 years. For the 
purpose of Art. 142 it must he clearly 
understood that the term ‘dispossession’ 
means the ouster of a person from posses- 
sion and the term ‘discontinuance’ means 
the intention to abandon title. AIR 1970 
(Paras 6, 7) 


Where the plaint allegations were that 
the property in suit had been originally 
taken by the defendants from the plain= 


- tiffs’ ancestor temporarily for tethering 


cattle but later the defendants began to 
pay rent and they became tenants, it 
could not be said that the defendants had 
come into possession against the will or 
consent of the plaintiffs. Art. 142 would 
be excluded in such case, and the resi- 
duary Art. 144 would be applicable. As 
Art, 144 applied the- plaintiff alleginz his 
title must succeed if the title was proved 
and his suit could not be dismissed un- 


“Jess” the defendant proved -his adverse 


possession: for ‘more than twelve: wears. 
preceding the suit. Consequently, it 
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would be wholly immaterial if the plain- 
tiff had failed to prove his possession over 
the property within 12 years of the suit. 
There could -be no adverse possession 
without an animus to prescribe. So long 
as the intention to prescribe was not ful- 
filled, the question as to whether physical 
possession was with the plaintiff or the 
defendant was immaterial. AIR 1970 Ail 
289 (FB) and AIR 1943 All 362, Foll. 
(Paras 7 and 9) 
Anno: AIR Comm. Limitation Act (2nd 
Edn.), Arts. 142 & 144, Notes 5, 18, 87. 


Cases Referred: Chronological Paras 
AIR 1970 All 289 (FB) 6, 7, 8 
AIR 1949 Pat 510 - 5 


AIR 1946 All 389 7 
AIR 1943 All 362: 1943 All LJ 595 9 
AIR 1930 Oudh: 335 5 
AIR 1926 Cal 114 5 
AIR 1924 Cal 460 - § 
AIR 1921 All 348 (2) (FB) 5 

A. V. Saran, for Appellants; Vinai 
Chandra Misra, for Respondents. 


JUDGMENT :— The suit giving rise to 
this second appeal was instituted by the 
predecessors-in-interest of the plaintiff- 
respondents in the court of Munsif, 
Moradabad on 18-10-1966 for possession 
over two rooms situate in the city of 
Moradabad on the: allegations that the 
property was purchased by one Uttam, 
father of the respondents by means of a 
registered sale-deed dated 29-1-1902 and 
since then the plaintiffs had been in pos- 
session thereof as owners, that some 
thatched houses were originally built up 
on the said property and the same had 
undergone changes and alterations, that 
Udho, defendant No. 1 had originally 


taken the said rooms for the purpose of 


tethering his cattle from Uttam’s prede- 
cessor as licensee but later on Udho 
started paying rent to him and thus he 
became the tenant of the disputed pro- 
perty. It was alleged that Udho also paid 
rent to the father of the plaintiffs that 
the present plaintiffs had filed an earlier 
suit No. 335 of 1964 in the court of the 
Munsif, Moradabad on the basis of ten- 
ancy, which was, however, dismissed on 
the ground of a legal defect in the notice 
on 31-8-1965 and also on the finding that 
the plaintiffs had failed to prove that 


there existed the relationship of landlord 


and tenant between the parties. The 
plaintiffs, therefore, filed the present suit 
for ejectment against the defendants on 
the basis of their title. The defendants 
filed their written statement alleging that 
they had been residing in the disputed 


accommodation , by virtue of their being 


~ 
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the owners, that Uttam never let out the 
disputed accommodation to the defen- 
dants, that the plaintiffs had never been 
in possession within 12 years preceding 
the filing of the suit and the suit was 
barred by limitation. The defendants 
also took the plea that they had acquired 
rights of ownership by virtue of their 
being in adverse possession for a period 
of more than 12 years. Some other pleas 
were also raised which are no longer 
relevant. 

2. The trial court decreed the suit for 
recovery of possession after eviction of 
the defendants from the accommodation 
-in dispute and on appeal the decree was 
affirmed. The findings recorded by the 
courts below are: l 

(i) that the plaintiffs are the owners of 
the disputed property, 

(ii) that the defendants were the ten- 
ants of the plaintiffs, 

Gii) that the suit was barred by time 
as the plaintiffs had failed to prove their 
possession within 12 years prior to the 
suit, and 

(iv) that the defendants had not become 
owners by adverse possession. 

3. As I have already indicated, the 
plaintiffs had broughi, an earlier suit 
also on the allegation of tenancy which 
they had failed to establish but in the 
present suit the courts below have arrived 
at a contrary finding and the first ques- 
tion which arises is as to whether the 
finding recorded in the earlier suit 
No. 335 of 1964 to the effect that the 
relationship of landlord and tenant did 
not exist between the defendants and the 
plaintiffs would operate as ‘res judicata’ 
_ in the present case. Admittedly that suit 
was between the same parties and it had 
been brought on the allegation of tenancy 
of the defendants and the following issue 
was struck by the trial court as issue 
No. 1 in that case: 

“Whether there existed a relationship 
of landlord and tenant between the par- 
ties as alleged?” 


4. Holding that there was no reliable 
evidence on behalf of the plaintiffs in 
support of their plea tne issue was decid- 
ed against the plaintiffs in that suit. That 
judgment became final between the par- 
ties and it is neither claimed nor is there 
any evidence of that decree having been 
challenged in appeal. 


5. As has been repeatedly emphasised, 
it is not possible to postulate any hard 
and fast rule as to whether a previous 
decision in a suit for rent does or does 
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not operate as ‘res judicata’ in a subse- 
quent suit based on title. The answer 
would ultimately depend upon the fact as 
to whether the issue raised in the subse- 
quent suit was directly and substantially 
in issue in the former suit and this would 
again depend on the circumstances of each 
case, If it was directly and substantially 
in issue in the former suit, the finding on 
that issue would operate as ‘res judicata’. 
But if it was not in issue at all or was 
only collaterelly and incidentally in issue, 
it would not so operate. In the instant 
case, however, we have seen that in the 
previous suit the allegacions were identi- 
cal and a definite issue on that point had 
been framed on the basis of the pleadings 
of the parties and a categorical finding 
had also been recorded. Hence, it can- 
not be argued with any show of force 
that the point was orly incidental or 
collateral and was not directly and sub- 
stantially in issue. Numerous decisions 
can be cited to suppor{ the contention, 
It was held by a Division Bench of the 
Oudh Chief Court in Bijai Bahadur Singh 
v. Bhagwan Baksh Singh, AIR 1930 Oudh 
335 that if in a previous suit by landlord 
against the tenant for rent the questions 
of status and rate of ennual rent were 
directly and substantialiy in issue, they 
would operate as res judicata in a sub- 
sequent rent suit between the same par- 
ties of the landlord and the tenant’s 
assignees or transferees, and this would 
be the case, even though the decree in 
the previous case migh> have been ex 
parte. The same view was endorsed by 
the Patna High Court ir Pardip Singh v. 
Ram Sunder Singh, AIR 1949 Pat 510. 
It was held: 

“Ordinarily the decision would be res 
judicata only with regard to the existence 
of the relationship cf landlord and 
tenant.” 

It was further held: 

“The principle of res judicata cannof 
be whittled down, and the decision of the 
Rent Court would be undoubtedly res 
judicata on the questior: as to whether 
the particular tenancy, which was assert- 
ed, did or did not in fact exist. Where, 
however, there was a cl2ar decision that 
it did not exist, and that decision had 
no reference at all to the years in suit 
and was a decision gererally, based on 
an examination of the entire position that 
the relationship of landlord and tenant 
had never existed, it is res judicata on 
that point.” 

The same principle was declared in an 
earlier Full Bench decision of the Allaha< 
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bad High Court. See Mullo v. Ram Lal, 
AIR 1921 AN 348 (2). The facts of zhat 
case were that in a former suit for zent 
in a revenue court the defendants eon- 
tended that they were occupancy tenants 
and not sub-tenants of the plaintiffs as 
alleged and were not, liable to pay rent. 
The suit was, however, decreed ageinst 
them. Subsequently the defendants 
brought a suit for a declaration that they 
were the occupancy tenants of the land. 
It was held that the decision oi the re- 
venue court barred the suit. The Zal- 
cutta High Court had also endorsed the 
same opinion in Syam Lall Nasue v. 
Brindaban Chandra, AIR 1924 Cal 46C. In 
that case the plaintiff had sued the defen- 
dants for arrears of rent in 1915 on the 
allegation that they held the disputed 
land under him as his tenants. The de- 
fendants pleaded that they were not 
tenants and set up a title in theamse ves, 
The court came to the conclusion that the 
plaintiff had failed to prove the relation- 
ship of landlord and tenant between the 
parties and in that view dismissed the 
suit for rent. The plaintiff then instituted 
another suit to eject the defendants on 
the allegation that they were trespassers. 
It was held that the previous decision was 
conclusive on the point that the defen- 
dants were not the tenants of the plain- 
tiff during the years for which the rent 
was then claimed. It was held in Umed- 
ali Munshi v. Goyjapdi Molla, AIR 1926 
Cal 114 that an ex parte decree for rent 
which was subsequently satisfied could 
operate as res judicata on-the question 
of the parties being landlord and tenant. 
From the facts on record it is manifest that 
there cannot be a more patent case shan 
the one in hand where the same point re- 
garding the relationship of landlord and 
tenant between the parties was directly 
and substantially in issue in the previous 
suit. Therefore, in my opinion the ccurts 
below acted illegally in going behind the 
finding recorded in the earlier suit and 
holding in the present suit that the de- 
fendants were tenants of the plaintiffs, 
I, therefore, set aside that finding and 
hold that the defendants were not the 
tenants of the plaintiffs. 

6. From this, however, it does not 
follow that the defendants were zres- 
passers. Even .though the previous suit 
based on the allegation of the relationship 
of landlord and tenant was dismissed, it 
was certainly open to the plaintiffs to 
bring the present suit for possession on 
the basis of their title, The concurrent 


findings of fact now recorded by the 
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courts below are that the plaintiffs have, 
succeeded in establishing their title, they| 
are. the owners of the property. in suit. 
That finding cannot be disturbed in second 
appeal. I have already held that thej 
defendants are not the tenants of the: 
plaintiffs and the present suit is on the. 
basis of title which has been found to! 
vest in the plaintiffs. It is admittedly a 
suit for possession of immoveable pro~ 
perty and would be governed by the; 
provisions of either Art. 142 or Art. 144 
of the Indian Limitation Act. 


The proposition is supported by numer- 
ous authorities that a suit for possession 
of immoveable property would be govern- 
ed by Art. 142, if it could be inferred 
from the facts of the case (primarily 
from the allegations made in the plaint 
and ultimately from proved facts) ‘ that 
the plaintiff had been dispossessed or had 
discontinued possession. Where Art. 142 
is attracted the burden of proof lies on 
the plaintiff to show that the date of 
dispossession or discontinuance of posses- 
Sion which gave him the cause of action 
for the suit was within-12 years preced- 
ing the suit. On the other hand, if a suit 
is not for possession based on the ground 
of dispossession or discontinuance of pos- 
session but is a suit for possession of 
immoveable property not specially pro- 
vided for in any other Article of the Act, 
then Art. 144 would apply and on proof 
of title the plaintiff’s suit cannot be dis- 
missed until the defendant further 
establishes his adverse possession for 
more than 12 years. As observed by a 
Full Bench of this Court in Qadir Bux v, 
Ramchand, AIR 1970 All 259. 


“No suit can be governed both by 
Arts, 142 and 144. Where Art. 142 is 
applicable, the residuary Art. 144 cannot 
apply. The residuary Art. 144 can apply 
only if none of the Arts. 123 to 143 (in- 
cluding Art. 142) is applicable.” 


-% The point for consideration, therm 
fore, is as to whether on the facts of the 
present case it can be said that the plain- 
tiffs had been dispossessed or had discon- 
tinued their possession within the mean- 
ing of Art. 142. Again, the guiding prin- 
ciple for ascertaining this position was 
formulated by the Full Bench in Qadir 
Bux’s case (supra). It was observed (at 
p. 295): 


“The term “dispossession” . applies when 
a person comes in and drives out others 
from the possession. It imports ouster: 
a driving out of possession against the 
will of the person in actual possession, 











512 All, [Prs. 7-8] Udho v. 


This driving out cannot be said to have 
‘occurred when according to the case of 
the plaintiff the transfer of possession 
was voluntary, that is to say, not against 
the will of the person in possession but 
in accordance with his wishes and active 
consent. The term “discontinuance” 
implies a voluntary act and abandonment 
of possession followed by the actual pos- 
session of another. It implies that the 
person discontinuing has given up the 
land and left it to be possessed by any- 
one choosing to come in. There must be 
an intention to abandon title before there 
can be said to be a discontinuance in pos- 
session, but this cannot be assumed, - 
In short, for the purpose of Art. 142 it 
must be clearly understood that the term 
‘dispossession’ means the ouster of a per- 
son from possession and the term ‘dis- 
continuance’ means the intention to aban- 
don title. A perusal of the plaint in the 
present case leaves no room for doubt 
that there was no allegation of either 
dispossession or discontinuance of pos- 
session. As observed in the earlier part 
of this judgment, the plaint allegations 
were that the property in suit had been 
originally, taken by the defendants from 
the plaintiffs’ ancestor temporarily for 
tethering cattle but later the defendants 
began to pay rent and they became ten- 
ants. In para 4 of the plaint it was ex- 
pressly averred that the. relationship of 
landlord and tenent existed between the 
parties. Again, in para 7 of the plaint 
the allegation was that the tenancy of 
defendant No. 1 was.determined by the 
notice dated. 18-7-1976. Thus, it cannot 
be said that the plaintiffs came to the 
court with the allegations of either dis- 
possession or discontinuance of possession, 
because none of the essential ingredients, 
namely ouster or intention to abandon 
title is present in. the plaintiffs’ pleadings. 
Therefore, Art, 142 of the Limitation Act 
would not apply to the facts of the pre- 
sent case. Learned counsel for the ap- 
pellants strongly relies on Sangam Lal v. 
Ganga Din, AIR 1946 All 389 which ac- 
cording to him was on all fours with the 
present case. It is true that the facts 
of that case were more or less similar 
to those of the present case and on those 
facts it was held by the Division Bench: 
“As a matter of fact. the allegations 
made in the plaint did. amount: to an 
allegation that the plaintiff had been dis- 


possessed. In view of the pleadings and’ 


the findings arrived at Art. 142 was ap- 
plicable to the case. 
suit was barred by limitation and- the 


Khimian (M. N.Shukla J.) 


-That being So, the | 


A.LR. 
question of the defendant’s adverse pos« 


session did not arise.” 
It was also observed: 


“A plaintiff cannot, by cleverly drafting 
his plaint, evade the burden of proof 
which Art. 142 casts upon a person who 
is suing for possession on the ground of 
dispossession.” 

But that decision was overruled by the 
Full Bench in Qadir Bux’s case (supra) 
and the twin characteristics of 'disposses~ 
sion’ and ‘discontinuance of possession’ 
with their precise legal connotations were 
postulated. In view of this dictum I find 
it impossible to hold on the averments 
made in the plaint of the suit in the pre- 
sent case that the plaintiffs. came on the 
ground of dispossession or discontinuance 
of possession. The possession alleged was 
initially of a licensee and later that of a 
tenant. Hence, it cannot .be suggested 
that the defendants had come into pos- 
session against the will or consent of the 
plaintiffs. Where the allegations of ‘dis- 
possession’ or ‘discontinuance of posses- 
sion’ are missing, Art. 142 would be ex- 
eluded and the residuary Art. 144 of the 
Limitation Act would be applicable. It 
need hardly be repeated that under Arti- 
cle 142 the plaintiff has to prove firstly 
his title and secondly his possession 
over the property ix suit within 12. 
years preceding the suit. Where, how- 
ever, Article 144 of the Limitation Act 
applies, the plaintiff alleging his title 
must succeed if the title is proved and his 
suit cannot be dismissed unless the de-| - 
fendant proves his adverse possession, In 
that event it is wholly immaterial if the 
plaintiff has failed to prove his posses- 
sion over the property within 12 years o 
the suit. 


8 The trial court recorded a clear 
finding in the instant case that the defen- 
dants had not been able to prove their 
adverse possession and that finding was 
affirmed by the lower appellate court: 
That finding is not vitiated by any error 
of law. The courts below correctly ap- 
plied the law for determination of the | 
question as to whether the defendants had’ 
proved their adverse possession which 
they had pleaded. Learned counsel for - 
the appellants strongly relied, on the 
statement of P. W. 1 Suraj- (plaintiff No. 1) 
that when he had Jet this property to the 
defendants, he was. 25 years old whereas - 
the age of the witness recorded by the 
court below at the time of his deposition’ - 
was 40 years.. From this it was sought to` 
be’ argued that..on the plaintiff's owr 
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showing it was clear that the plaintiff 
No. 1 had not been in possession over the 
property within 12 years preceding te 
suit. As I have already pointed out, this 
circumstance is of absolutely no conse- 
quence when Art. 142 is not attracted to 
the facts of the case. The present case 
must be governed by the residuary Ar-i~ 
cle 144. The burden of proving adverse 
possession, therefore, rested on the če- 
fendants. $. D. Khare, J. speaking ior 
the Court remarked in Qadir Bux’s case 
(AIR 1970 All 289) (FB) (supra): 


“where Art. 144 of the First Schedule to 
the Indian Limitation Act, 1908, applizs, 
the question whether or not the plaintiff 
has been able to prove his possession 
within twelve years of the suit or the de- 
fendant had remained in possession tor 
over twelve years before the date of the 
institution of the suit becomes immaterial, 
because in such cases it is for the defen- 
dant to prove adverse proprietary posses- 
sion for more than twelve years preced- 
ing the suit,” 


9. Thus, it is quite clear that in the 


. present case the defendants could succeed 


only if they proved their adverse posses- 
sion. In order to establish a case of d= 
verse possession the most important -n- 
gredient is that the origin of possession 
of the defendants was hostile since its 
very inception. There is-no evidence that 
the defendants ever declared their inten- 
tion to keep the property in hostikty 
against the plaintiffs. 
Suraj plaintiff No. 1 merely of the fact that 
the defendants had been in physical pos- 
session for over 12 years does not satisfy 
the legal ingredient of adverse possession, 
There can be no adverse possession with< 
out an animus to prescribe. So long as 
the intention to prescribe is not fulfilled, 
the question as to whether physical pos- 
session was with the plaintiff or the de- 
fendant is immaterial. As was observed 
by a Division Bench of this Court in Lelit 
Kishore v. Ram Prasad, 1943 All LJ 595 
(AIR 1943 All 362). 


“Physical acts alone do not give rise to 
a right of easement unless such acts are 
accompanied by the requisite animus: or 
intention.” . 


The same principle applies to proof of zd- 
verse possession. There is nothing on re~ 
cord in the present case to establish that 
the defendants had prescribed their rights 
by adverse possession. The- defendants. 
having failed to discharge that burden, 
the plaintiffs were entitled to a ‘decree, 
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An admission of ` 
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10. There is no force in this appeal. It 
fs accordingly dismissed -with costs. The 
stay order dated 11-11-1970 is vacated, 

Appeal dismissed. 
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Union of India, Appellant v. Sri Maha- 
deo Dal Mills and others, Respondents. 

Second Appeal No. 2652 of 1968, D/- 
18-5-1978.* 

Goods Tariff General Rules, R. 115 — 
Scope — Railway administration, if en- 
titled to alter basis of charges. 

The language of R. 115 of the Goods 
Tariff Rules does not appear to authorise 
the Railway Administration to alter the 
basis of charge. Therefore, the Railway 


. Administration is not entitled to. recover 


anything over and above the amount de- 
termined to be payable in the Railway 
Receipt at the booking station when there 
is no dispute that the weight, the descrip- 
tion of the goods and the rate applicable 
to the goods, and their classification, are 
all correct. (Para 5) 


D. Sanyal, for Appellant. 


JUDGMENT :— This second appeal is 
by the Railway Administration in a suit 
for recovery of Rs. 2,360/- charged as ex- 
cess freight at the destination station on a 
certain consignment. ~ 

2. The trial court decreed the suit for 
Rs. 2,137/- on account of excess charge 
and Rs. 33/- on account of cost of notice, 
total Rs. 2,170/- on the finding that the 
classification of the peas, that had been 
made at the booking station was correct, 
and the freight determined to be payable 
în the Railway Receipt is also correct. 
On appeal by the Railway Administration 
the lower appellate court has confirmed 
the decree of the trial court on the find- 
ing that the Railway Administration was 
not entitled to charge freight at the 
enhanced rate claimed and charged by it 
at the destination station. 


3. The basis on which the lower ap- 
pellate court has approached the case is 
that under R. 115 of the Goods Tariff 
Rules (Part I) all that the Railway Ad- 
ministration could do was to re-measure, 
re-weigh and re-classify the goods, or to 


*(Against judgment and decree of B. I. S. 
Sodhi, Addl. Civil Judge, Aligarh, D/- 
13-5-1968). 
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re-calculate the rates and other charges, 
but it could not alter the basis of the 
charge. According to the finding of the 
lower appellate court the basis of the 
charge evidenced by the Railway Receipt 
fn this case was actual weight and not 
wagon load. The lower appellate court 
held that in this situation the Railway Ad- 
ministration could not. have claimed 
higher freight at the destination station 
on wagon load basis. The question whe- 
ther the word. ‘Dhal’ was different from 
peas or ‘Dal’, was not gone into by ‘the 
lower, appellate court, in the view that it 
was not necessary for the decision of the 
case, < - 


4. Mr. D. Sanyal, learned counsel, for 
the appellant Railway Administration, 
has invited my attention to R. 115 of the 
Goods Tariff Rules and also to the clas- 
sification of goods under Chap. VIII af 
the Goods Tariff, Part I (at p. 195 of the 
Book in force from.1st Jan. 1962), There 
is a heading “Grain and Pulses” and under 
that heading ‘Dhall’ is the 6th item. Peas 
are also included in that heading. While 
in the case of ‘Dhell’ the weight condi- 
tion under which wagon rates applied is 
145 for a metre gauge wagon, and that 
in respect of peas it is 110. Now, it is 


not disputed that the commodity booked - 


in this case was peas. In the Railway Re- 
ceipt the words used to describe the com» 
modity booked are ‘peas dal’, 


. From the context in which the word 
‘Dhall’ appears in the list of grain and 
pulses it appears thet ‘Dhall” is the name 
of some particular variety of grain or 
pulses. But in the instant'case the goods 
booked were peas. It matters little whe- 
. ther they were whole or broken into 
pulses inasmuch as the basis of classifica- 
tion of grains and pulses made at 
pages 195-196 of the Goods Tariff Rules, 
Part I is not, whether the grain is whole 
or broken, but the distinction between 
several kinds of grains of pulses, It is, 
therefore, clear that even on wagon load 
basis the rate applicable ‘for metre gauge 
‘was 110 in the case of ‘peas-dal’, or peas 
in the broken form of pulses. 


5. The Railway Receipt shows that tha 
goods were charged on the basis of the 
actual load and not wagon load basis. The 
language of R. 115 of the Goods Tariff 
Rules does not appear to authorise the 
Railway Administration to alter the basis 
of charge. For instance if the Railway 
accepts for transport a certain quantity of 
goods which is less than a wagon load and 
does actually-carry it as a full wagon and 
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the rest of the space goes empty, it can- 
not call upon the consignor or the con- 
signee at the destination station to pay 
for the empty space as well. In this view 
of the matter also it appears to me that 
the Railway Administration was not en- 
titled in the present case to recover any- 
thing over and above the amount deter- 
mined to be payable in the Railway Re- 
ceipt at the booking station for there is 
no dispute that the weight, the description 
of the goods and the rate applicable to the 
goods, and their classification, were all 
correct, There was no mistake of calcu- 
lation either, 


6. In the result, this appeal fails and ° 
is dismissed with costs. 
Appeal dismissed, 
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DEOKI NANDAN, J. 

Ram Bali and others, Appellants v. Jai- 
pal and others, Respondents. i 

Second Appeal No. 2328 of 1968, D/- 
8-5-1978.* ` 

(A) U. P. Consolidation of Holdings Act 
(5 of 1954), S. 49 — Bar of S. 49 — Ap- 
plicable equally to both revenue courts 
and civil courts, ; ` (Para 4) 

(B) Civil P. C. (5 of 1908), Order 7, 
Rr. 10, 11 — Return of plaint. — Discre- 
tion of Court — Dismissal of suit — Pro- 
priety of. 

The question whether the plaint ought 
to be returned for presentation to the 
court having jurisdiction to entertain the 
suit, or the suit should be dismissed is a 
matter within the discretion of the civil 
court to decide, when the plaintiff has 
filed the suit there. When on the facts 
stated; indeed on the own pleadings of 
the plaintiffs, the bar of S. 49 of the U. P. 
Consolidation of Holdings Act was obvi- 
ous, the decree dismissing the suit on the 
ground that it was barred by that provi- 
gions, as also on the ground that the civil 
court’ had no jurisdiction to try ft, could 
not ‘be said to suffer from any error’ of 
Taw. pats, _ (Para 4} 

Anno: AIR Comm., Civil P. C. (9th 
Edn.), O. 7, R. 10, N. 1-B; O. 7, R. 11, N. 7 

‘Vindheshwari Pd., for Appellants; C. B. 
Mishra, for Respondents, 


"(Against decree and judgment af P. N. 
Rai, Ist Tem. Civil and S, J.; Gorakhpur, 
D/- 26-4-1963). 


GV/IV/D18/78/SSG 
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JUDGMENT :— This is a plaintiffs se- 
cond appeal in a suit for declaration that 
the plaintiffs are the Bhumidhars of en 
area of 21 decimals shown by the letters 
ABCD on the plaint map out of plot No. 68, 
which number had been given to it by the 
consolidation authorities in place of its 
original number 406. The case of the 
plaintiffs-appellants was that. although 
they were Bhumidhars of the middie por- 
tion of that plot while the defendarts 
were Bhumidhars of two portions, one to 
the north and the other to the south of 
their portion, the consolidation authori- 
ties by mistake recorded the whole of tne 
plot No. 66 in the name of the defendarts 
as Bhumidhars, 


2. The trial court dismissed the suif. 
The lower appellate court maintained tae 
dismissal of the suit on two grounds: «1) 
that the civil court had no jurisdiction to 
try the suit; and (2) that the suit was 
barred by S. 49 of the U. P, Consolidation 
of Holdings Act. : 4 

3. Mr. Vindeshwari Pd., learned coum- 
sel for the appellants, has urged that the 
suit was not barred by S. 49 of the U. P. 
Consolidation of Holdings Act in view of 
the fact that they had no remedy uncer 
that Act, the only remedy being that the 
plaintiffs could have got their rights ad- 
judicated upon by the civil court. He 
further submits that even if it was held 
that the civil court had no jurisdiction to 
grant a declaration in respect of Bhumi- 

` dhari rights, the courts below ought to 
have directed the return of the plaint for 
presentation to the revenue court instead 
of having dismissed the suit. 


4. Now if the only point were that the 
revenue court and not the civil court kad 
jurisdiction to try the suit something 
might have been paid‘for the last argu- 

{ment of Mr. Vindeshwari Pd., but the Lar 

of S. 49 of the U. P. Consolidation of 
Holdings Act, is applicable equally to 
both revenue courts and civil courts. On 
this Mr. Vindeshwari Pd. urged that if 
the civil court had no jurisdiction to try 
the suit, its finding that S, 49 barred the 
suit, would be a finding given by a court 
having no jurisdiction.’ I do not agr2e, 
The question whether the plaint cought to 
be returned for presentation to the court 
having jurisdiction to entertain the ‘suit, 
or the suit should be dismissed was a 
matter within the discretion. of the civil 
court to decide, because the plaintiff had 
filed the suit there. ks 


The parties had raised several (omis- 
sion) (sic) before the court, and on the 


Nasreen Zahra All. 515 


facts stated, indeed on the own pleadings 
of the plaintiffs, the bar of S. 49 of the 
U. P. Consolidation of Holdings Act is so 
obvious that the decree dismissing the 
suit on the ground that it was barred by 
that provision, as also on the ground that 
the civil court had no jurisdiction to try 
it, cannot be said to suffer from any error 


‘of law. This will, however, not preclude 


the plaintiffs from availing of such re- 
medy, if any, as might be evailable to 
them under the U. P. Consolidation of 
Holdings Act, in order to have (rectified 7) 
the error, if any, in the record of rights 
prepared by Consolidation Authorities 
under the provisions of that Act. 


5. In the result, the appeal fails and 
fs dismissed with costs. 
Appeal dismissed, 
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A. BANERJI, J. 

Altaf Hussain, Appellant v. Nasreen 
Zahra, Respondent. 

First Appeal No. 381 of 1976, D/- 11-9- 
1978.* 

(A) Evidence Act (1872), S. 43 — Suit 
for declaration: that the plaintiff was not 
married to defendant — Report of Govt. 
handwriting expert in criminal case 
arising out of complaint by plaintiff's 
father for alleged forgery of certificate 
under S. 13, Special Marriage Act — Held 
that the report could be used as evidence 
in the suit. (Para 9) 

Anno: AIR Manual (8rd Edn.), Evi- 
dence Act, S. 43, N. 5. í 


(B) Civil P. C. (1908), O. 18, R. 17 — 
Evidence Act (1872), S. 165 — Re-exami- 
nation of witness — Power of court — 
Application for cross-examination of wit- 
ness filed by party — Rejection of appli- 
cation by court is not illegal. 


Order 18, R. 17 provides the Court with 
a power which is necessary for the proper 
conduct of a case. If it appears to a court 
trying the suit at any stage of the pro- 
ceedings that it is necessary to recall and 
further examine a witness it can always 
do so. This power can be exercised even 
at the stage of writing a judgment by the 
Court. It is, however, proper that this 
power should not be exercised lightly 





*(Against judgment and decree of H. P. 
: Pathak 3rd Addl. Judge, Aligarh, D/- 
30-10-1976). ae 
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and the rule is that it should be used 
sparingly and in exceptional ‘cases only. 
The power is to be used for removing 
ambiguities, for clarifying the statement 
and not for the purposes of filling up the 
_ lacuna in a party’s case, It is true that 
the power can be exercised by the Court 
at its own initiative and may even be so 
done at the instance of a party. Sec. 165 
of the Evidence Act provides that a Judge 
may in order to discover or obtain proper 
proof of relevant facts, ask any question 
he pleases in any form at any time of any 
witness about any fact relevant.. The 
section further provides that the parties 
shall not be entitled to make any objec- 
tion to any such question, nor cross-exa< 
mine any witness upon any answer given 
in reply to any such question without the 
leave of the Court. If the provisions of 
O. XVIII, R. 17 are read along with the 
provisions of S. 165 of the Evidence Act 
It is clear that the power to recall and 
re-examine a witness is exclusively that 
of the Court trying the suit. The parties 
to. the suit cannot take any objection to 
the question asked nor can they be per- 
mitted to cross-examine any witness 
without the leave of the court. It is of 
course open to a party to suggest some 
questions to the Court to be asked of the 
` witness. Of course, when a witness ap- 
pears on being recalled neither party has 
a right of cross-examination. Conse- 
` quently, the rejection of the application 
cannot be said to be contrary to any pro- 
vision of law. (Paras 11, 12) 


Anno: AIR Comm., C. P. C. (9th Edn.), 
O. 18, R. 17, N. 1; ATR Manual (3rd Edn.), 
Evi. Act, S. 165, N. 3. 


(C) Special Marriage Act (1954), S. 13— 
Certificate issued under —- When conclu- 
sive, : 


If the marriage has taken place, which 
means, that the parties to the marriage 
have given notice of the intended mar- 
riage, are not within the prohibited de- 
gree of relationship and have made the 
declaration in the prescribed form before 

` the marriage officer and the three wit- 
nesses, it would amount to a valid mar- 
‘riage. In that event, it would not be 
liable to be challenged in a court of law 
except on the ground of fraud. In the 
instant case plaintiff's case is that- she 
never went to the Marriage Officer, never 
signed the. Marriage Register or the Mar- 
riage Certificates nor gave any notice of 
intended marriage with the defendant. 
In other words, her case is that she was 


no party to the proceedings -before the. 
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Marriage Officer: The question whether - 
the Marriage Certificate could be conclu- 
sive evidence or not would invelve the 
further question as to whether the party 
was ever present and participated in the 
proceedings before the marriage officer, 
If a party is able to prove that she was 
no party to those proceedings, the con-= 
clusiveness of the evidence under S. 13 (2) 
of the Act would not be attracted. But if 


_ it is proved that she had participated in 


the proceedings both at the time of giving 
notice and on the date of marriage, then 
the conclusion under S. 13 (2) would be 
drawn. But if a party says that he or 
she was not present before the Marriage 
Officer both on the date of notice as well 
as on the date of marriage then he or she 
can challenge the entries by means of a 
suit for declaration. Therefore there is 
no merit in the contention that it is not 
open to the plaintiff to challenge the mar- 
riage in view of the rule laid down in Sec= 
tion 13 (2) of the Special Marriage Act. 
(Para 13) 
(D) Evidence Act (1872), S. 45 — Hand- 
writing expert — Nature of evidence. 
The opinion of handwriting expert is 
not conclusive evidence. It is, in the 
nature of opinion evidence. _ The evidence 
of the handwriting expert has to be taken 
with some amount of caution for nor- 
mally the experts appear to serve the 
party at whose instance they have been 
examined. It is, therefore, clear that a 
conclusion cannot be based entirely on 
evidence of a handwriting expert. There 
must be independent evidence or there 
must be cogent circumstantial evidence. 
(Paras 17, 18) 


Anno: AIR Manual (8rd Edn.), Evi, 
Act, S. 45, N. i11. 

Cases Referred: ‘Chronological Paras 

, AIR 1973 SC 1346 : 1973 Cri LJ 1143 17. 

AIR 1964 SC-529 17 

AIR 1963 SC 1728. 17 


A. Q. Farooqui, for Appellant; S. H. S. 
Abidi and Rajeshji Verma, for Respon- 
dent. , 


JUDGMENT :— The plaintiff Nasreen 
Zahra’s suit for a declaration that she is 
unmarried and her marriage never took 
place with the defendant before the Dis- 
trict Marriage Officer, Aligarh, was de=- 
creed by the 3rd . Additional District 
Judge, by his judgment dated the 30th 
October, 1976. The defendant Altaf Hus~ 
sain has filed this First Appeal. 


2. The plaintiffs case briefly stated, is’ 
as follows: She belongs to a highly res« 
pected. family of Aligarh, She is un- 
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married and lives with her father, She 
was studying in the B, A, (Final) Class in 
the Abdullah Girls College, Aligarh end 
had discontinued her studies for abou: a 
year, She was never married with the de- 
fendant nor she ever signed the marriage 
register in token of the marriage with -ha 
defendant. The latter was known to ier 
father and was a friend of her sister's 
husband, Farhatullah Khan, The defn- 
dant wanted to blackmail her father by. 
defaming him and her also. He had sent 
a paigham to her father with a mala -ide 
motive and when told that the defendant 
did not deserve to be married with the 
plaintiff on account of family status and 
position the defendant had threatened 
her father with dire consequences. He 
was an uneducated person and belonged 
to a family whose status was considercbly 
lower than that of the plaintiff’s family, 
Shri Zia A. K. Sherwani approached her 
father on 15th Nov., 1974 and he had in- 
formed her father that the defendant had 
arranged to secure a Marriage Certifizate 
through Shri Sudhakar Pachori, Advozate 
and Marriage Officer, Aligarh and had 
also shown him the alleged Marriage 
Certificate. It was a forged document 
and did not bear her signature. Shri Zia 
‘A. K. Sherwani had also threatened her 
father that the plaintiff would be fordbly 
taken away by the defendant. The de« 
fendant and his friends had conspired 
together to cast reflections on her charac- 
ter and conduct and this had constituted 
a serious danger to her reputation and 
damage for any future prospects of 
befitting marriage. 

3. Altaf Hussain in his written state~ 
ment took the plea that the suit was not 
maintainable for two reasons, viz. tha 
plaint was not properly signed and reri~ 
fied according to law and secondly, the 
court had no jurisdiction to try the suit 
or grant any relief as the plaintiff was 
the legally wedded wife of the defendant 
under the provisions of the Special Mar- 
riage Act, 1954. His case further was that 
the plaintiff was 23 years old and a per- 
son of mature. mind and understanding 
and had of her own free will and corsent 
delivered to the Marriage Officer a joint’ 
notice of intended marriage under the 
provisions of the Special Marriage Act on 
the 13th June, 1974. They had been mar- 
ried before the Marriage Officer, Aligarh, 
on the 23rd July, 1974 and in the presence 
of three respectable witnesses, viz, 
Mohammed Ali Khan, S. Ahmed Ali and 
Zia. A. K. Sherwani. Their statements 
were recorded in the’ presence of the 
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plaintiff and the defendant and they had 
also signed on the Marriage Register and 
on the three copies of the Marriage Certi- 
ficate, The plaintiff and the defendant 
had also put their signatures on the same, 
The Marriage Officer had also made the 
requisite entries in the Marriage Register 
at serial No. 18. All the formalities of a 
legal marriage under the Special Marriage 
Act, 1954 had been done, The plaintiff 
had thereafter been pressurised by her 
father when she went to his house on 15th 
September, 1974. Her father had filed a 
complaint against the defendant in the 
court of Munsif-Magistrate Havali and it 
was dismissed on 14th April, 1975. A 
complaint by the defendant under S, 498, 
I. P, C. had also been dismissed by the 
same court on 23rd July, 1975. A revi- 
sion filed against the above arder is pend- 
ing. The younger sister of the plaintiff, 
Neelofur alias Shahida, also got her mar- 
riage solemnised under the Special Mar- 
riage Act with one Shamshuddin Hus- 
sain on. 12th April, 1975 before the Mar- 
riage Officer, Aligarh. 

4. The trial court framed the follow- 
ing issues :— 

1. Is the plaintiff legally wedded wife 
of the defendant? If so, is she not en- 
titled to the declaration ? 

2. Has the Court no jurisdiction to try 
this case ? i 

3. To what relief, if any, is the plaintiff 
entitled ? 

5. The trial court held that the court 
had jurisdiction to try the suit under issue 
No. 2. It held that the plaintiff was not 
married to the defendant and answered 
the first part of the issue No, 1 in the ne- 
gative. The Court held that she was 
entitled to the declaration sought under 
the second part of issue No. 1, Con- 
sequently,. she was granted the relief 
prayed for by her. 


6. Learned counsel for the appellant 
at the very outset stated that the appellant 
was not now keen to have her back but 
the finding that the signatures on the 
Marriage Register, Marriage Certificate 
were not hers be set aside. In other 
words the plea was that the appeal may be 
dismissed with the finding modified as 
indicated above. This contention is not 
acceptable for the reason that if the find- 
ing was modified the appeal would succe- 
ed and there would be no question of dis- 
missing the appeal. If the finding was 
that the disputed signatures were made by 
her then the conclusiveness of the evi- 
dence under S.. 13 -(2):of the Act would be 
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there, It would mean a valid marriage, 
Any modification of the findings arrived 
at by the court belcw could be made only 
after a full hearing and consideration of 
the evidence on the record. Learned 
counsel thereupon stated that he would 
press the appeal and placed.the material 
on the record for the consideration of the 
court, 


7. The main argument in this appeal 


‘was that the plaintiff was legally and 


validly married to the defendant and in 
view of the provisions of S. 13 (2) of tha 
Act was precluded from challenging the 
said marriage, He further contended that 
the report of the handwriting expert 
Aurad Hussain Rizvi PW 1, on which the 
Court below relied, was inadmissible in 
evidence, The third contention was that 
the court below had erred in not allowing 
the cross-examination of Shri Rizvi PW-1, 
when he was recalled under the provisions 
of O. XVIII R. 17 C. P.C. Apart from the 
above, entire judgment of the Court below 
was criticised as based on misreading and 
misconstruing of evidence and drawing 
incorrect inferences from the same. In 
other words the contention was that there 
was stfficient, reliable and independent 
evidence on the record to warrant a find- 
ing that the plaintiff was legally and 
validly married to the defendant. 


8. The first point is in regard to the 
report Ext. 12. It was contended that the 
said report was not admissible in evidence 
for the reason that it was not obtained in 
a proceeding initiated by the Court try- 
ing the suit. It was a report submitted 
to a criminal court in-a proceeding initiat~ 


.ed by that Court. The report was that 


of the Government handwriting expert 
no doubt but there was no material on the, 
record that the specimen signatures were 
of the plaintiff nor was there any evidence 
that these very signatures were sent for 
comparison. ' 


9. -It was contended that the report 
under the circumstances could not be 
read in evidence. I am not impressed by 
this argument at all, Consequent upon 
the complaint made by the father of the 
plaintiff criminal proceedings were start~ 
ed. The specimen and the disputed sig- 
natures were sent to the handwriting ex- 
perts and they had submitted a report to 
the criminal court in a proceeding against 
the defendant and four others under Sec- 
tions 466, 468 and 471 I. P. C. A certified 
copy of the report, Ext. 12, was filed in 
this case. Sri Aurad: Husain Rizvi, 
P. W. 1 was examined in this case to 
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prove the said report. He proved the 
report which was the opinion of three 
handwriting experts of the Forensic 
Science Laboratory, C. L D. Lucknow, 
including himself, No provision of law 
could be cited under which the report, 
Ex. 12, was inadmissible in evidence, It 
is true that the report was not made at 
the instance of a party in this suit, It 
was the report made by the Government 
Handwriting Experts in a criminal case, 
It was a piece of evidence. which could 
be relied upon by a party in the suit. 


10. It was then contended that thera 
was no evidence on record to prove as to 
how and when the specimen signatures 
were obtained and further there was no 
evidence to show that the specimen signa- 
tures which were so obtained were the 
ones which were sent to the handwriting 
experts, These contentions are being 
mentioned only because they were raised 
but in my opinion, these contentions have 
no.merits at all, The defendant appel- 
lant nowhere raised the plea in the court 
below that the specimen signatures which 
were before the Government Handwrit- 
ing Experts were not the signatures of 
the plaintiff. Consequently, the entira 
argument on this basis was misconceived, 
No questions were asked of the plaintiff 
in this regard. Nor was any -question 
asked as to how and when the specimen 
signatures were obtained and sent to the 
Handwriting Experts. The court below 
fn its judgment has clearly mentioned 
that it had sent for the record of the 
criminal court in regard to the obtaining 
of specimen signatures and sending down 
the same along with the disputed signa< 
tures to the Government Handwriting 
Experts. The court below has recorded 
that the specimen signatures were obtain- 
ed by the criminal court from the plain- 
tiff and sent for comparison. Since noe 
question was ever asked of the plain- 
tiff as to whether the specimen signatures 
were hers or not, the entire argument on 
this point is misconceived, 


11. It was then contended by the 
learned counsel that the suit was origin- 
ally being tried in the court of the Civil 
Judge, Aligarh and was later transferred 
to the court of the Additional Civil 
Judge, Aligarh. After the evidence of 
the witnesses for the parties had been 
recorded and the case was fixed for argu- 
ments on 20th Sept. 1976 the Additional 
Civil Judge directed the recalling and re- 
examination of the Government Hand- 


writing Expert, P, W. 1 under. O, XVIII 


a“ 
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R. 17 C. P. C. Temi be rolovent to 
quote that orders ` 


“The decision of tha present case je- 
pends upon the finding about the signa- 
ture which appears on the register and 
notification of Special Marriage. Accord~ 
ing to the Government Expert Sri Aurad 
Hussain Rizvi (P. W. 1) disputed signa- 
tures marked Q-195 to- Q-199 are super- 
imposed. His’ deposition is that sigma- 
tures Nos, Q-195 to Q-199 have been 
superimposed by one common model, 
The witness was cross-examined akout 
this fact and he stated there that he has 
not brought the graphical test. I have 
gone through these two signatures Mark- 
ed Q-195 and Q-199, The formation of 
letters “a, s and Z” in these two signa- 
tures is so different, that these carnot 
be held to be a super-imposition or 
traced forgery from a common object I 
think that the graphical test should 
also be seen before giving a finding on 
this point, 

Under these circumstances the recall- 
fng and re-examination of the Govern- 
ment expert (P, W, 1) has become nezes< 
sary. O. XVIII, R. 17 C, P. C, empowers 
courts to recall and examine a witness 
at any stage of the suit., There are 
authorities to show.that a witness even 
can be recalled when any ambiguity or 
omission is noticed while writing a judg- 
ment, 

I, therefore, order the recall of Sri 
Aurad- Hussain Rizvi (P. W. 1). who 
would be examined with graphical test, 

vif any, and remove ambiguities in this 
ease on 26th October, 1976. Let the sum-< 
mon be fssued to me witness for 
26-10-76.” 


It appears that the case was “heiir 
transferred to the Third Additional Dis- 
trict Judge, Aligarh, vide the order of 
the District Judge dated 4th Oct. 1976, 
The case was then listed for hearing on 
26th Oct, 1976 before the Third Addi- 
tional District Judge, He was examined 
by the Court, Thereafter an applicetion 
142/C-2 was moved on behalf of the de= 
fendant for being permitted to cross- 
examine the witness in respect of his 
statement recorded in court on that day. 
The Court rejected the application. Learn= 
ed counsel has contended that the order 
rejecting the application and refusing per- 
mission to the defendant to cross-examine 
the witness, recalled by the Court, was 
an illegality. It was necessary to cross« 
examine the witness for he had introduc- 
ed some fresh material It was urged 
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that the failure of the Court to afford an 
opportunity to the defendant to cross- 
examine a witness in regard to a material 
part of his statement was an illegality 
in the procedure and vitiated the pro- 
ceedings, I am unable to accept this 
contention for the provisions of O. XVII 
R. 17 are quite clear. O. XVIII R 17 
reads as follows :— 


“17, Court may recall and examine 
witness :— The Court may at any stage 
of a suit recall any witness who has been 
examined and may (subject to the law 
of evidence for the time being in force) 
put such questions to him as the Court 
thinks fit.” ; 


This Rule provides the Court with a po- 
wer which is necessary for the proper 
conduct of a case. If it appears to a court 
trying the suit at any stage of the pro- 
ceedings that it is necessary to recall 
and further examine a witness it can 
always do so. ‘This power can be exer- 
cised even at the stage of writing a judg- 
ment by the court. It is, however, pro- 























removing ambiguities, for clarifying the 
statement and not for the purposes of 
filling up the lacuna in a party’s case. H 
is true that the power can be exercised 
by the Court at its own initiative and]. 
may even be so done at the instance of 
a party,- Sec, 165 of the Evidence Act 
provides that a Judge may in order to 
discover or obtain proper proof of rele- 
vant facts, ask any question he pleases 
in any form at any time of any witness 
about any fact relevant. The section 
further provides that the parties shall not 
be entitled to make any objection to any 
such question, nor cross-examine any 
witness upon any answer given in reply 
to any such question without the leave 
of the Court. If the provisions of Order 
XVII R, 17 are read along with the 


to the suit cannot take any objection 
the question asked nor can they be per- 
mitted to cross-examine any witness 
without the leave of the court, 

12. In the present case the application 
142/C-2 could at best be an application 
as contemplated under S. 185 of the Evi- 
dence Act for leave to cross-examine the 
witness, It is a matter of discretion of 
the Court. In the present case the Court 
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has refused that leave, I do not see any 
illegality, I have perused the subsequent 
statement made by P, W, 1 upon being 
recalled and I do not see any particular 
reason for permitting the defendant to 
cross-examine the witness. It was of 
course open to @ party to suggest some 
'questions to the Court to be asked of 
the witness. It does not appear that any 
such prayer was made. Of course, when 
ia witness appears on being recalled ner 
[ther party has a right of cross-examina< 
tion. Consequently, the rejection of the 
application cannot be said to be contrary 
te any provision of law. 


13. The next question for considera< 
tion is as to the effect of the issue of the 
certificate by the Marriage Officer under 
S. 13 of the Special Marriage Act. Learns 
ed counsel contended that once the certi- 
ficate is issued by the Marriage Officer 
evidencing marriage it becomes a conclus 
sive evidence of marriage having taken 
place in view of the provisions of S. 13 
(2) of the Act. There can be no doubf 
that if the parties to a marriage have 
followed all the relevant procedure cul- 
minating in the issue of the certificate of 
marriage by the Marriage Officer the 
provisions of S. 13 (2) would come into 
‘play. That provision reads :— 


“(2) On a certificate being entered In 
the Marriage Certificate Book by the 
Marriage Officer, the Certificate shall be 
deemed to be conclusive evidence of tha 
fact that a Marriage under this Act has 
been solemnised and that all formalities 
respecting the signatures of the wit- 
nesses have been complied with.” 


If the marriage has taken place, which 
means, that the parties to the marriage 
have given notice of the intended mar- 
riage, are not within the prohibited degree 
of relationship and have made the de- 
claration in the prescribed form before 
the marriage officer and the three wit- 
nesses it would amount to a valid mar- 
riage. In that event, it would not ba 
liable to be challenged in a court of law 
except on the ground of fraud. In the 
present case the position is entirely differ- 
ent. The plaintiff’s case is that she never 
went to the Marriage Officer, never sign- 
ed the Marriage Register or the Marriage 
Certificates nor gave any notice of intend- 
ed marriage with the defendant, In 
other words, her case is that she was no 
party to the proceedings before the Mar- 
riage Officer. ‘The question whether the 
Marriage Certificate would be conclusiva 
evidence or not: would involve the fur- 
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ther question as to whether the party 
was ever present and participated in the 
proceedings before the Marriage Officer, 
If a party is able to prove that she was 
no party to those proceedings, the con 
clusiveness of the evidence under S. 13. 
(2) of the Act would not be attracted,. 
But if it is proved that she had parti~. 
cipated in the proceedings both at the 
time of giving notice and on the date of 
marriage, then the conclusion under 
S, 13 (2) would be drawn, But if a party 
says that he or she was not‘ present be- 
fore the Marriage Officer both on tha 
date of notice as well as on the date of 
marriage then he or she can challenge 
the entries by means of a suit for decla~ 
ration, The plaintiff has done so in the 
present case, I, therefore, see no- merits 
în the contention that it fs not open to 
the plaintiff to challenge the marriage in 
view of the rule laid down in S, 13 (2)! 
of the Special Marriage Act, 


14. The principal question, therefore, 
in this case is whether the plaintiff af. 
all participated in any of tha proceedings 
before the Marriage Officer. If she is 
able to prove that she did not, in that: 
event she will be entitled to the declara- 
tion sought, There are two proceedings 
contemplated before the Marriage Officer, 
One is the act of giving notice and the 
other is the performance of: marriage 
before the Marriage Officer. Every. 
party intending to be joined în marriage 
under the provisions of the Act has to 
give a notice in writing to the Marriage: 
Officer of the District, The notice has to 
be entered in a Book called ‘“Marriaga’ 
Notice Book” and a copy of the notice is 
to be exhibited at the office of the Mare 
riage Officer for the perusal of all. This 
is for the purpose that if anyone has 
objection. to the marriage he may do so 
within. thirty days, If no objection is 
received within a period of thirty. days 
from the date of the receipt of the notice 
the party can be joined in marriage. In 
case there is an objection, the Marriage 
Officer has to decide it and he may re« 
fuse to solemnise the marriage. The 
marriage is performed before the Marri+ 
age Officer and three witnesses and a 
declaration has to be made by the parties, 
The declaration is also to be counter- 
signed by the Marriage Officer and the’ 
three witnesses. Thereafter a Certificate 
of Marriage is to be prepared in the form . 
specified and an entry made in the Mar- . 
riage Certificate Book. Such certificate: - 


ks also to. be signed by the parties and. 
It is clear from”. 
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the above ‘that unless the notice is given 
of the intended marriage anda period 
of one month expires after the giving 
of the notice no marriage can take place, 


15. In the present case, the notice of 
marriage is said to have been given on 
the 13th June, 1974. The plaintifi’s case 
is that she never gave the notice end 
she never signed the notice nor did che 
go to the Marriage Officer on the said 
date. The defendant’s case on the other 
hand is that the plaintiff accompaned 
the defendant and they had jointly in 
writing given a notice to the Marriage 
Officer, Sri Sudhakar Pachori, zhe 
Marriage Officer, Aligarh supports zhe 
stand taken by the defendant, In regard 
to the marriage said to have taken place 
on 23rd July, .1974 the plaintiffs case 
again is that she had not gone to the 
Marriage Officer on that date and did not 
sion the declaration or the Marriage 
Certificate or in the Marriage Certificate 
Book, She denied her presence and ner 
signatures. The -defendant has examined 
himself as D. W:;10. and has also examin- 
ed the Marriage Officer Sudhakar Pachori, 
P. Ws, 1 and 2 of:the 3 witnesses who 
signed the Marriage Register, namely, 
Shri Zia A, K. Shervani and Shri S 
Ahmad Husain, He has also examined 
another person by the name of Sedig 
Hussain D. W. 12 who is said to have 
been present in the office of the Marriage 
Officer. Mohammad Ali Khan, the third 
witness, whose signatures appear in the 
Marriage Certificates and the Marriage 
Certificate Book has not been produced, 
The question is which evidence is to be 
preferred and believed, 


16. The plaintiffs version is a denial 
of her presence and signatures, The de- 
fendant and his witnesses’ version is a 
definite assertion that she was present 
and she had signed. the certificate and 
the marriage certificate book, The plain- 
tiff has, therefore, relied on the evidence 
of the Handwriting Expert, The defen- 
dant has examined two handwriting 2x~ 
perts, Sri Ashok Kashyap, D. W, 8 in res- 
pect of the disputed signatures, and the 
other expert Shri Ugrasen Kashyap, 
D. W. 7 to prove a letter, Ext. A-6 alleg- 
ed to have been written by the plairtiff 
to Zia A. K. Shervani., : . 


17. The opinion of handwriting 2x- 
pert is not conclusive evidence. It is, in 
the nature of opinion evidence. The evi- 
dence of the handwriting expert has to 
be taken with some amount: of caution 


for normally they appear to serve the- 
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at whose instance they have been 

ee et The Supreme Court in the 
case of Shashi Kumar v, Sabodh Kumar, 
AIR 1964 SC 529 has laid down the law- 
{at p. 537)s 

“Besides it is necessary to observe that 
expert’s evidence as to handwriting is 
opinion evidence and ft can rarely, if 
ever, take the place of substantive evid- 
ence, Before acting on such evidence. it 
is usual to see if it is corroborated either 
by clear direct evidence or by circum~ 
stantial evidence,” 
In the case of Ishwari Prasad Misra v, 
Mohammad Isa, AIR 1963 SC 1728 the 
Supreme Court observed that the evid- 
ence of the. handwriting expert can nevey 
be conclusive because it is, after all 
opinion evidence. In the case of Bhag- 
wan Kaur v. M. K. Sharma, AIR 1973 
SC 1346 the Court held (at p. 1352): 

“The evidence of a handwriting ex- 
pert, unlike that of a finger-print expert, 
fs generally of a frail character and its 
fallibilities have quite. often been noticed, 
The courf should, therefore, be wary to 
give too much weight to the evidence of 
handwriting expert.” 


18. I€ fs, therefore, clear that a con- 
clusion cannot-be based entirely on the 
evidence of a handwriting expert, Thera 
must be independent evidence or there 
must be cogent circumstantial evidence. 


19. Learned counsel for the appellant 
Mr. M. Katju argued that in view of the 
law laid down by the Supreme Court the 
evidence of both the handwriting ex- 
perts should be discarded. I cannot ac- 
cept this contention for in my - opinion 
the evidence of the handwriting expert 
-P, W, 1 is not such as to merit a rejec- 
tion. As far as the evidence of Ashok 
Kashyap D. W. 8 is concerned it merits 
to be rejected, The report of the Gov- 
ernment Handwriting Experts was that 
the signatures appearing in the Marriage 
Certificate Book, the Certificate of Mar- 
riage and the declaration were forged 
and it was said to be a case of tracted 
forgery. Ashok Kashyap was examined 
at the instance of the defendant.. He had 
compared the disputed signatures with 
the specimen signatures and had given 
his report saying that the signatures 
were of the same person. He admitted 
that in a case of tracted forgery the test 
of super-imposition is the best test. He 
admitted that he had not done the test 
of super-imposition. If the super-impo- 
sition test is the best test in a case of 
tracted forgery then it was incumbent 


522 All. [Prs, 19-23] 


_upon Sri Ashok Kashyap to have done 
that test, Since he had not done that 
test, his report is of no avail. All those 


observations about movement, speed, 
pressure, shading, line quality, style 
alignment, slant, pen-pauses, pen-liff 


are of no avail if he has not done the 
most important test namely the super- 
imposition test. I have, therefore, no 
hesitation in rejecting his report, His 
evidence does not advance the case of the 
defendant at all. 

20. Ext. 12 is the report of the Gov- 
ernment Handwriting Experts. It is sign- 
ed by three persons. They are all em~ 
ployed in the Government Forensic 
Laboratory at Lucknow. Their report 
was not at the instance of the plaintiff, 
Their report was besed on a case refer- 
red to them by the criminal court. Effort 
was made to show that Sri Aurad Husain 
Rizvi was a Shia and was, therefore, 
interested in the plaintiff but this theory 
has to be rejected for the report was not 
of one expert but of three experts. The 
report mentioned about the super-impo- 

_sition test and the graphical test. It is 
an accepted fact that the same person 
cannot reproduce exactly the same signa- 
ture twice. It may be similar in many 
respects but cannot be exactly alike. 
Where two signatures, when super- 
imposed, one upon the other, show that 
they tally in every respect the conclu- 
sion is that one has been tracted from the 
other, That is th conclusion that has 
been arrived at in the present case. I 
see no reason to discard the testimony: of 
P. W. 1. The report and the evidence 
of P. W. I corroborates the evidence -of 


the plaintiff. Plaintiff’s case and- stand is 


that she never made the disputed signa- 
tures. The evidence of P. W. 1 and the 
report, Ex. 12, support that stand, but 
that is not all. There are other circum- 
stances to be taken notice of. 


21. In the present case, the defen- 
dant’s case is that after their marriage 
on 23rd July, 1974 the plaintiff stayed 
with the defendant and went to her 
father’s place only on’ 13th. Sept. 1974 
when she was called on the pretext of a 
function in connection with a marriage of 
‘a close relation. This means that from 
23rd July, 1974 until 13th Sep. 1974 a 
period of roughly 50 days the plaintiff is 
said to have lived with the defendant. It 
is significant in the present case that no 
photograph of the plaintiff and defendant 
together was available or producéd, 
There is no evidence that any photograph 
on the occasion of the marriage was ever 
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taken, Further, there is no evidence to 
show, except the bald statement of the 
defendant, that the plaintiff lived with 
him during this period. Neither any | 
article or anything belonging to the plain- 

tiff nor any writing of the plaintiff in 
regard to this could be produced or refer- 
red. It is rather strange that two people 
would be living together for 50 days and 
there would not be a single piece ‘of evis 
dence to corroborate their living together, 
If they had lived together where was tha 
difficulty in producing the relevant evi~ 
dence, A neighbour could have been ex- 
amined, or any article. belonging to her 
left at the house of the defendant could 
be produced, or even a letter written to 
her at his address could also be produced, 
if there was one, but there is nothing 
material on the record in this regard ex- 


-cept the bald statement of the defendant, 


who is of course highly interested, 


22.: There is another circumstance 
which has a bearing on the case. If the 
parties lived together as husband and wife 
for 50 days after the ifärriage, the defen- 
dant could have certainly suggested for 
the medical examination of the plaintiff, 
If the plaintiff had refused the same or 
the medical examination gave a tell-tale 
support to his. case it would have been a 
clinching evidence, but no effort was made 
in this respect. It was argued by the 
learned counsel for the respondent that 
the defendant did not make such an ap- 
plication knowing very well that the re- 
sult of such medical examination ‘would 
be in favour of the plaintiff and not in his 
favour, We cannot speculate as to the 


_ outcome of the result of the medical exa- 


mination but suffice it to say that the de- 
fendant could certainly have made an ap» 
plication in this regard. His failure to do 
so is a circumstance appearing against 


23. The next point for consideration is 
as to the direct evidence of her présence 
before the Marriage Officer. In regard to 
the date of giving a notice the only evi- 
dence is of the defendant and Sudhakar 
Pachori. The defendant has of coursa 
stated about her presence but it must ba 
observed that he is highly interested, 
Sudhakar Pachori, D. W, 1, the Marriage 
Officer has stated that two people had 
come and given notice, Much would have 
depended if he had identified the plaintiff 
clearly. and directly but he does not do 
so. He stated that he cannot recognise a 
bride and a bridegroom in every case but 
in the present case as the matter had pro= 
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ceeded very far and the girl had come to 
the courts he would be able to recognise 
the girl, It may be noticed that he was 
examined on 23rd April 1976. The plain- 
‘tiff was examined on 22nd April, 1976. 
Sudhakar Pachori does not say that the 
person who had been’ examined in the 
case on 22nd April, 1976 was the girl who 
appeared before him on the date of the 
notice and on the date of marriaze. 
Sudhakar Pachori does not state that he 
knew her from before. All that he szys 
is that he would be able to recognise fhe 
girl, This evidence in my view does mot 
conclusively establish that the plain-iff 
was the girl who appeared before fhe 
Marriage Officer. According to Sudhakar 
Pachori he would be able to recognise the 
girl because he had seen her in the 
courts, That was not the question. The 
point is: Does he remember who appear- 
ed before him on the date of the notice 
and date of the marriage, and whether 
the plaintiff was the same girl. There 
does not appear to be a diréct,- clear-cut 
assertion by Sudhakar Pachori in this 
respect. He has of course stated about 
the procedure followed in his office on 
_ the date of marriage and about the signa- 
tures made in his presence and even ase 
suming that all this was done, the evi- 
dence of Sudhakar Pachori is of no avail 
unless it was clearly stated by him that 
he recognised the girl who appeared bea 
fore ‘him on the 23rd July, 1974 as she 
plaintiff. 


24. Apart from the parties to the suit 
and the Marriage Officer the defendant 
has alleged that there were four other 
persons present at the time of the mar- 
riage, They were Zia. A. K. Shervant 
D. W. 2, S. Ahmad Husain D. W. 6 end 
Sadiq Husain D. W, 12. The question is 
whether their evidence is reliable end 
believable and further whether they are 
independent witnesses. 


25. D. W. 2 Zia A. K. Shervani adrit~ 
tedly is a close friend of the defendent, 
It appears that the plaintiffs father Raja 
Qasim Ali Khan married a number of 
times. There was some dispute between 
him and his first wife and his son Bagir. 
The first wife had asked for the payment 
of her dower debt and there was litiga- 
tion in that respect, Admittedly, Bagar 
son of Raja Qasim Ali Khan is. a close 
friend of Zia A, K, Shervani.. In view of 
the litigation between the husband end 
the wife, the son taking side of the mother 
it may be presumed that-the relationship 
between Baqar and his father. was. not 
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good, D. W. 2 cannot, therefore, be said 
to be an. independent witness. He has 
tried to prove that the plaintiff and de- 
fendant were in love and were moving: 
about even before their marriage, He 
had produced a letter, Ext, A-6, said to 
have been written by the plaintiff. It has 
been argued that the letter contains re- 
ference to the defendant. I am afraid I 
do not find any mention of Altaf Husain 
in that letter, There îs some reference 
by the word “vo” and “un se kah dijiyaga” 
but no name is mentioned, It is not pos- 
sible to draw an inference that the per- 
son referred to in the letter is Altaf 
Husain. If that was so, where was the 
difficulty in mentioning. There was no 
other indication in the letter by which 
the defendant can be identified to be the 
person mentioned by the words quoted 
above. Neither his name nor. his resid- 
ence or vocation has been referred, 
D. W. 2 Shervani has of course stated that 
it referred to the defendant. I find i 
extremely difficult fo accept the testi- 
mony of Shervank in this regard, 


26. It was vehemently argued that 
Shervani was a responsible officer in the 
Merchant Navy, and he would hava no 
reason to depose falsely, Merely because 
a person occupies a position of respon= 
sibility is no indication of the fact that 
he cannot depose falsely. The evidence 
and the circumstances must show that he 
has not been deposing falsely, 


27. Shervani has indicated. a love 
theory between the plaintiff and the de- 
fendant. It will be ‘noticed that there is 
no specific mention of any love theory 
anywhere in the written statement, All 
that has been stated in the written state- 
ment is that she with her own free will 
and consent gave the notice of the in- 
tended marriage and signed the Marriage 
Register and the certificate. It was urged. 
that this spelt out a case of love between 
the parties. The evidence in this regard 
is not satisfactory. Apart from Zia A, K. 
Shervani, P. W. 2 the defendant relied on 
the statement of P...W. 4, Khurshid 
Ahmad, made in the cross-examination 
and Dr. Vishwakarma, D. W. 4. It may 
be mentioned here that the defendant has 
not produced a single letter written by 
him to the plaintiff or vice versa to show 
the existence of love, or affection or in- 
fatuation. Learned counsel laid emphasis 
on the evidence of P. W. 4 Khurshid 
Ahmad, clerk in the Aligarh Muslim 
University Examination Office who had 
issued. a High School certificate. In the 
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eross-examination ha stated that he gave 
the High School certificate to Altaf 
Husain and then said that he had given 
it to him because two days earlier the 
plaintiff had asked him to give it to Altaf 
Husain, It appears that normally a High 
School certificate could not be. given to 
any person except the person concerned. 
It appears that Altaf Husain had secured 
the High School certificate from Khur< 
shid Ahmad and the clerk perhaps re« 
alising that he could not give the certifi- 
cate of one person to another stated that 
he had given the certificate to Altaf 
Husain on the instructions of the plaintiff 
who had come to him along with Altaf 
Husain two days before he issued it to 
the latter. There is no authorisation in 
writing from the plaintiff to.this clerk, 
She has stated that she did not go to ob= 
tain the High School certificate, There 
is no other evidence to show that they 
‘had together gone to obtain the High 
School certificate. Therefore, the argu- 
ment that they were moving together 
even before the marriage according to the 
version of Khurshid Ahmad is not borne 
out. - 


28. Dr. Vishvakarma, D. W. 4 has been 
examined to prove that the plaintiff had 
stated to the doctor that the plaintiff was 
married to Altaf Husain. Dr. Vishva- 
karma is an Ear, Nose, Throat specialist 
in the Aligarh Muslim University. He 
stated that the plaintiff had come to him 
for some treatment along with Altaf 
Husain. He had examined her and had 
prescribed her some medicines on 19th 
Aug. 1974, In preparing the card for the 
treatment she had informed the doctor 
that she was married to Altaf Husain 15 
or 20 days earlier. Great emphasis was 
Jaid on this evidence to show that she had 
admitted before the doctor of her mar- 
riage. It was also urged that the doctor 
was not related to any of the parties. He 
-was the Head of Department of E. N. T. 
and was a responsible person and would 
not make a wrong statement. <A perusal 
of the treatment card, Ext, A-7 has a tale 
to tell, It shows that on the 19th Aug. 
1974 in the E. N. T. O. P. D. a person by 
the name of Nasreen Jahan was examined. 
The doctor has admitted that he had cut 
out the name and re-written the name as 
Mrs, Nasreen Zahra wife of Altaf Husain. 
Her age was mentioned then as 20 years, 
A reason has been given as to why the 


name of Nasreen Jahan was cut out, 


Learned counsel for the respondent con= 
tended that this card was prepared - for 
some person by the name of Nasreen 
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Jahan and had then subsequently been 
interpolated with the name of the plain- 
tif. The doctor says that he changed the 
name when he learnt that she was mar- 
ried, He has stated that he knew her 
from before, If that was so, where was 
the occasion to write Nasreen Jahan, The 
doctor in order to show his familiarity 
with jthe plaintiff stated that he had sub- 
mitted a paper on his research on which 
the plaintiff was one of the subjects of 
study. Of course, this paper was sub- 
mitted after the suit had commenced. The 
plaintiff admitted that she had visited the 
doctor on a few occasions with her mother, 
but denied visiting the doctor on the 19th 
Aug. 1974 and in the company of Altaf 
Husain., In order to corroborate his 
statement that he treated the plaintiff for 
sinusitis the doctor produced the card, 
Ex. A-7. The very entry in the card it- 
self makes it suspicious. There is no 
corroborative evidence that ‘the plaintiff 
made any statement before the doctor 
that she married 15 or 20 days prior to 
19th August, 1974 and it is rather strange 
for the newly weds not to remember the 
date of their marriage. Would they be 
so vague about the date? After all, 
marriage takes place on a particular day 
and is not spread over a number cf days, 
In view of the above I am unable to place 
reliance on the doctor’s version about the 
marriage of these two persons, 

29. The defendant has examined 
S. Ahmad Husain, D. W. 6 who was an 
Assistant Registrar in the Aligarh Muslim 
University and has appeared as a witness 
in this case. He was a classmate and 
close friend of Sudhakar Pachori., He 
had filed a writ petition in this Court 
and . he had. admitted that he used 
to go to Sudhakar Pachori for cone 
sulting law books. He stated that he 
did not. know personally Nasreen Zahra 
the plaintiff. He identified her on the 
basis of the High School certificate, 
bank pass books and other papers. He 
stated that he could’ not say whether he 
had seen the girl for the first time before 
the Marriage Officer. A question was 
asked of him whether anyone had identi- 
fied the girl before the Marriage Officer, 
The court below had noticed in the 
answer; “the witness is silent.” What is 
more significant is that the Court thas re- 
corded that at the saying of the counsel 
for the defendant the witness stated that 
“I do not remember”. This is the state. 


of evidence. He knew Altaf Husain for 
the past 5-6 years and he identified at the 


_ bidding of Altaf Husain. . What. reliance’ 
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can be placed on a witness like this, He 
does not know the girl, could not identify 
her and yet ha has come to depose about 
the marriage, I do not consider him to 
be independent or reliable, - 


30. Another witness examined to prove 
the marriage is M. A, Sadiq, D. W. 12. 
He is not one of the three witnesses who 
signed the certificate and marriage certifi< 
cate book, He was a casual visitor who 
was sitting in the office of Sudhasar 
Pachori, He has deposed that they aad 
signed In his presence. He knew Raja 
Qasim Ali Khan, had gone to Raja Qasim 
Ali Khan in the month of November but 
spoke nothing about this marriage and 
yet he says that only six days later Qasim 
Ali Khan visits Ujaini in the district of 
Budaun where the witness resides, to ask 
him to get the matter patched up. I do 

` not see any reason to accept his testimony 
that he was present on the occasion. 

31. One circumstance was pressed by 
the learned counsel for the appellant. It 
was stated that the younger sister of the 
plaintiff, Rajkumari Nelofar alias Shakida 
was married to Shamsuddin before the 
Marriage Officer under the Special Mar- 
riage Act on 12-4-1975, This was also a 
ease where the girl had run away fom 
home and on her father coming to know 
of it had got them married in a Nikah 
ceremony on the 14th April, 1975. This 
Nikah was performed. by Qazi Ahmad 
Ullah, D. W, 5. There is no reason to Jis- 
believe this part of the case. What is 2m- 
phasised is that in the Nikah register Eept 
by Qazi? Ahmad: Ullah the signatories and 
witnesses are two persons Khalid and 
Altaf Husain, Khalid is admitted a 
son-in-law of Raja Qasim Ali Khan, plain- 
tiffs father, The question is how can 
Altaf Husain sign as a witness in shat 
marriage. It was urged: by the learned 
counsel for the appellant that this pri- 
vilege of acting as a witness is always of 
the elder sister’s husband. Khalid was a 
son-in-law of the family and since Altaf 
Husain thad also been married to the 
plaintiff he had signed. This theory is 
very difficult to accept for the reason -hať 
the suit was filed by the plaintiff enly 
16 days later. It must also be remember- 
ed that the father of the plaintiff had in- 
stituted a criminal complaint and a zase 
was pending in the criminal court. Whe- 
ther in these circumstances the defendant 
would be invited to act as a witness, I 
remained a little doubtful as to how and 
in what circumstances Altaf Husain sign- 
ed the Nikahnama as a witness. Sham~ 
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suddin has been examined in this case as - 
a defendant’s witness, He is admittedly ` 
the son-in-law of Raja Qasim Ali Khan. 
He has stated that Altaf Husain did not 
sign on his behalf. On this basis it was 
argued that he must have appeared as a 
witness for the girl, The interesting 
feature is that the person who could ex- 
plain this is Raja Qasim Ali Khan who 
was never asked a question about this. 
The Nikahnama was never put to P, W. 3 
and he was never asked as to how Altaf 
Husain came to sign this certificate. If a 
party introduces a piece of evidence with- 
out asking a question about it to the per- 
son who was capable of answering it, an 
inference must be drawn that it was not 
produced so that the person may not give 
an answer adverse to the party. I am, 
therefore, satisfied that no adverse infer- 
ence against the plaintiff can be drawn 
from the signature of Altaf Husain on this 
Nikahnama. Even assuming that Altaf 
Husain had signed it, it does not prove 
the marriage of the plaintiff with the de- 
fendant. There are some other circum- 
stances which may now be considered. 


32. Admittedly, the plaintiff came 
from a respectable Shia family, Her 
father had the title of Raja. Her grand- 


father was a Khan Bahadur and Raja, 
They had a status and position but pos« 
sibly their financial position may have 
weakened in course of time, She is edu- 
cated and had read up to B, A. classes. 
She was reading Psychology in the Ab- 
dullah College, Aligarh. The defendant 
is a Sunni Musalman, He has no educa- 
tion worth the name inasmuch as he has 
no degrees or certificates or diplomas. He 
has no schooling either. He has admitted 
that he has some Islamic education and 
asserted that he could read Urdu, How- 
ever, when the letter, Ex. A-6 was placed 
before him to be read, he could not do so. 
This indicates the extent of his education, 
Ex. A-6 was written in the clearest pos- 
sible hand and was very readable, 
Although the defendant claimed to be 
running a business he could not say that 
he was paying income-tax. He has as- 
serted that he was paying sales tax. Pay- 
ment of sales tax depends on outturn on 
the sale of goods liable to sales tax, Un- 
less the volume of tax is a large one, it 
would not indicate the status or position 
of aperson. What has transpired from the 
evidence is that the defendant is a regis« 
tered contractor or electrician with the 


Aligarh Muslim University. Merely being 
on the panel of the registered contractors 
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or electricians of the Aligarh Muslim Uni- 
versity does not give him a social 
status, What is necessary to be noticed 
in this regard is that there is complete 
lack of parity in the respective status of 
the parties. ‘The two of them belong to 
different status in the society. It was 
argued that love is blind and knows no 
barriers. True, but if cannot be said that 
fin the present day society girls are so 
blind as not to consider their interest, 
particularly when the girl has University. 
` education and the boy is almost illiterate; 
the hiatus in their respective status, both 
social and financial, and the difference of 
ten years in their ages, Of course, it is 
possible for a girl ta have fallen in love 
with a person twice her age, but in all 
such cases there is some other factor; 
either it is wealth, social status, position 
or security that impels the girl to marry 
a person far older in age than herself. 
None of those features are present in the 
present case, 


. 33. Taking a totality of the evidence 
on record, it is not possible to say that 
the court below either assessed the evi- 
dence wrongly or misconstrued the evi- 
dence. : Nothing could be shown that any 
evidence has been misread nor could it 
be shown that ary inadmissible evidence 
has been relied upon. In my opinion, the. 
court below has correctly relied on the 
evidence of the witnesses which was cor- 
roborated by the evidence of her father 
and that of the hancéwriting expert as well 
as by the circumstances enumerated and 
discussed above. ‘On the contrary, the evi- 
dence of the defendant is unreliable, 
None of the witnesses on behalf of the 
defendant can be said to be independent. 
I am also not prepared to rely on their 
evidence either for the reasons indicated 
‘above. I, therefore, conclude that the 
plaintiff has proved her case and the 
court below was fustified in decreeing the 
suit for the relief claimed. 


34. In the result, therefore, the appeal 
fails and is dismissed with -costs. 


Appeal dismissed. 


v Ram Prakash (Hyder J.) ALR 
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S. J. HYDER, J, 

Smt. Amina Begam, Applicant v, Ram 
Prakash, Opposite Party, 

Second Appeal No, 1237 of 1971, D=. 
2-9-1978.* 

(A) Torts — Negligence — Motor ac- 
earn — Res ipsa loquitur — Applicabi. 

y. 

The maxim of res ipsa loquitur nof» 
withstanding a defendant is entitled to 
succeed, even though he cannot explain 
exactly as to how the accident happened, 
ff he establishes that there was no lack 
of reasonable care on his part, (Para 11} 

The defendant owner cannot rebut the 
presumption by merely proving the latent 
defects in the vehicle, The sudden failura 
of the brakes and the steering wheel may. 
be due to the carelessness on the owner's 
part to keep the vehicle in a proper state 
of repairs. In the circumstances the de- 
fendant should further prove that the 
latent defect occurred in spite of the fact 
that he took necessary steps for the pros 
per maintainance and up-keep of the 
vehicle, The scale tilts against him by. 
the presumption in case he fails to at- 
tempt and prove. (Para 11} 

(B) Civil P. C. (1908), Ss, 11 and 100 — 
Suit for compensation claiming Rs. 5,800/+ 
~~ Trial court decreeing Rs. 2,500/- —~ 
Plaintiff submitting to decree — Appeal 
by defendant — Case remanded — Trial 
court after hearing, decreeing Rs. 5,000/- 
— Held, that, earlier decree of Rs, 2,500/- 
to which plaintiff had, submitted operated 
as res judicata and the subsequent decree 
was illegal. (Para 14) 


Cases Referred: Chronological Paras 
1970 AC 282 : (1969) 3 WLR 732, Hender- 
son v. Henry E. Jenkins and Sons 12 
(1968} 1 WLR 475 : (1969) 2 All ER 53, 
Colvilles Ltd. v. Devine 12 
(1865) 3 H & C 596: 159 ER 665 Ex Ch, 
Scott v, London and Katherine Docks 
Co. 9 


V. Sahai, B. Dayal, R. C. Upadhyay, 
G. P. Bhargava, A. N. Bhargava, for Ap« 
plicant; Shambhoo Pd,, for Opposite Party. 


_ JUDGMENT :— The plaintiff, Ram Pra- 
kash met with an unfortunate accident af 
about 1-O’clock in the noon on 16th Feb., 
1965 in the town of Etah, As a result of 
this accident he sustained multiple frac- 
tures in his left leg, 


*(Against ee and decree of S, C, 
Tyagi, Dist. J., Etah, D/- 22-3-1971, j 


a 





19738, 


2. Tt is not in dispute that the defn- 
dant is the owner of Bus No, UPT 713 
which was being driven at the time -of 
accident by the defendant’s driver Fezal 
Ahmad, who was its sole occupant at the 
time of the accident. The bus was pro- 
ceeding on the G, T, Road from east to 
west and when it reached near the shop 
of the plaintiff it swerved towards the 
north and hit the plaintiff, who was sitting 
in front of his shop and doing his work 
as a painter, The impact caused the în- 
juries stated above to the plaintiff. 


3. The - plaintiff accordingly com= 
menced the action for recovery of Rurees 
5,000/- as damages from the defendant, 
He pleaded that he was run down and in- 
jured on account of rash and negligent 
driving on the part of Fazal Ahmad, who 
was driving the vehicle in the course of 
his employment with the defendant. 

4. The defendant raised a number of 
pleas in his written staternent. In chis 
second appeal however, we are concerned 
only with the plea put forward. on her 
behalf that the. accident was. a result of a 
latent defect in the vehicle inasmuch as 
its brakes suddenly failed and the steering 
wheel became free on account of the bolt 
of the push and pull rod going out of 
order. Fazal. Ahmad it is stated lost 
` control over the steering wheel. 


5. The trial court in the first instance 
found that the accident was due to ne- 
gligence of the defendant. 
found that the plaintiff was only enticled 
to damages amounting to Rs. 2,500/-. 
suit was accordingly decreed for the said 
amount. The plaintiff “submitted to the 
decree but an appeal preferred by the 
defendant the court of appeal was of 
the view that the testimony of- Hebib 
Ahmad Mechanic of the Police Depart- 
ment who had inspected the vehicle îm- 
mediately after the accident, should have 
been recorded by the trial court in order 
to test the validity of the plea relating to 
the latent defect in the vehicle raised on 
behalf of the defendant, It accordirgly 
allowed the appeal and remanded the case 
to the trial court. 


6. After the order of remand the evi- 
dence of Habib Ahmad Motor Mechanic 
was recorded by the trial court. It again 
found in favour with the plaintiff and this 


time decreed the suit for. the whole 


amount, claimed by the plaintiff respon- 
dent, The appeal preferred by the:defen= 
dant to. the District Judge, also failed. 


She has now come up in second. appeal 


to this Court, 
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It however, 
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7. From. the facts found by the two 
courts below it is clear that the Bus was 
shown. to: be under the management of 
the defendant through her servant, It 
‘was proceeding from east to west and 
should, therefore, have been on the 
southern side of the road. It. went over 
not only to the right side but several 
metres beyond it and hit the plaintiff. The 
sequence: of events is: such which could 
not have happened in the ordinary course 


of things.. 


8. It is true that it has not been found 
by any of the two courts below that the 
vehicle was being driven recklessly or at 
a fast speed. The plaintifi’s witnesses 
have estimated the speed of the vehicle 
at the time of the accident as 20 miles per 
hour. The version of the defendant is 
that it was moving at. the speed of five 
miles per hour only. Even if we assume 
that the plaintiff’s version is correct, the 
speed of the bus travelling on the G. T. 
Road in a small town like Etah cannot be 
said to be reckless, This, however, does 
not absolve the defendant of her liability 
for the injuries sustained by the plaintiff. 


§. “There must be reasonable evidence 
of negligence,” said Sir William Erle C. J, 
in delivering the judgment. of the Court 
of Exchequer in the leading case of Scott 
v. London and St, Katherine Docks Com- 
pany, (1865) 3 H & C 596 “but where the 
thing is shown to be under the manage- 
ment of the. defendant or his servant, and 
the accident is such. as in the ordinary 
course of things does not happen if those 
who have the management, used proper 
care, it affords reasonable evidence, in 
the absence of any explanation by the’ 
defendant, that the accident arose from 
‘want of care,” 


10. The above dictum is a classical ex- 
position of the: maxim: res ipsa. loquitur. 
In order to get over the said presumption 
operating against her the defendant plead- 
ed. and. tried to prove that there was a 
latent defect: in. the vehicle. - According 
to her the brakes suddenly failed and: the 
steering. wheel. also went out of order, 
Both the courts have: found in favour of. 
the. defendant. on this point, who was 
supported. by the. testimony of Habib 
Ahmad, Police. Motor Mechanic. The 
question then which requires considera- 
tion, is, whether the explanation offer- 
ed by the defendant is sufficient to rebut 
the presumption against her. 


11. The maxim of res ipsa arar 
notwithstanding a defendant is entitled to. 
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succeed, even though he cannot explain 


exactly as to how the accident happened, ' 


if he establishes that there was no lack 
of reasonable care on his part. 


12. On a consideration of the facts as 
stated above I am of the view that the 
‘defendant has not been able to rebut the 
presumption by merely proving the 
latent defects in the vehicle, The sudden 
failure of the brakes and the steering 
wheel may be due to the carelessness on 
her part to keep the vehicle in a proper 
state of repairs, In the circumstances the 
defendant should have further proved 
that the latent defect pleaded by her 
occurred in spite of the fact that she took 
necessary steps for the proper mainten< 
ance and up-keep ož the vehicle. She has 
made no attempt to do so, The scale was 
tilted against her by the presumption re- 
ferred to above. The explanation offered by 
her consistent with negligence or no negli- 
gence on her part (sic). The result is that 
the scale remains tilted against her as it 
was at the beginning, (See Colvilles Ltd. 
v. Devine, (1969) 1 WLR 475 and Hender- 
son v. Henry E, Jenkins and Sons, 1970 
AC 282,) 


13. In these circumstances’ the courts 
below were right in passing a decree in 
favour of the plaintiff respondent, 


q 14. However, the plaintiff's suit had 
been decreed for a sum of Rs. 2,500/- only 
before the order of remand dated 29-1- 
{1969. The plaintiff had submitted to this 
decree, As such the decision of the trial 
court on the quantum of damages payable 
by the defendant to the plaintiff operated 
as res judicata, The trial court after the 
remand of the case could not have de- 
creed the suit for a sum of Rs. 5,000/-. 
The ‘lower appellate court has also erred 
în maintaining the decree for the said 
amount, ' ' : 


15. The result fs that this appeal partly 
succeeds, The decree passed by the trial 
court and affirmed in ‘appeal is modified. 
The suit of the plaintiff is decreed for re- 
covery of Rs. 2,500/-. The rest of the 
claim is dismissed. The plaintiff respon- 
dent will be entitled to proportionate 
costs of this second appeal and also of the 
courts below. 


Appeal partly allowed, 
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M. P, MEHROTRA J, 
Rajeev Ratan, Petitioner v, State of 
U. P. and others, Opposite Parties. 
Civil Misc. Writ Petn, No. 181 of 
1978, D/- 10-7-1978. ‘ 
(A) Constitution of India Art, 226 — 
Conflicting testimony — Duty of Court, 
Where conflicting testimony is forth- 


coming it becomes difficult to say 
anything definite on the controversy. 
as to whether the point was really 


raised and argued in the lower appel- 
late Court. i ; (Para 4) 
Anno: AIR Comm, Const, of India 
Art. 226 N. 42, a 
(B) Constitution of India, Art. 226 — 
Affidavit by party '— Form of. 
Swearing on the basis of both per 
sonal knowledge as well as belief will 
not be in accordance with Iaw. 
f . (Para 4) 
Anno: AIR Comm, Const, of India 
Art, 226 N. 42, 
(C) Constitution of India, Art. 226 — 
of formal im- 


perfection in the order passed by 
lower authority. 
In proceedings under Arf, 226 a 


party is not entitled to claim interfer~ 
ence merely on the ground of soma 
formal imperfection in the ‘orders pass- 
ed by the authorities below, - Unless on 
the basis of the entire record the peti- 
tioner succeeds in proving to the con- | 
science of the court that injustice has 
been done to him, the High Court is 
not bound to interfere merely on the 
ground of existence of formal infir- 
mity or imperfection in the orders of 
the authorities below. (Para 4) 

Anno: AIR Comm. Const.. of India © 
Art, 226 N. 42, - 
Petitionery 


S. Œ. Agnihotri, for 
Standing Counsel, for Opposite: Parties. 
ORDER :— This peżition arises out 
of the U. P, Imposition of Ceiling on 


Land Holdings Act, hereinafter des« 
cribed as the Act, 


2, The brief facts are these:— 


A notice was issued under S. 10 (2) 
of the said Act to the petitioner by 
the Prescribed Authority and the for- 
mer filed objections, Inter alia, one of 
the objections was that a transaction 
of sale effected bya registered sala 
Panda Ae ae GPA IAL ater ee 
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deed dated 29th October,.1971 relating 
to 12.50 acres of land was being 
wrongly disregarded in the said fro-. 
ceedings and that the said transacfion 
should have been accepted and the 
area of the sale ‘deed should have ben 


excluded from the total land in the 
possession of the petitioner, The pre- 
scribed Authority did not accept the 
said contention and held that the 


transaction which was  post-24th can. 
1971 was not a genuine one, The peti-~ 
tioner went up in appeal to the lower 
appellate court. In the order of the 
lower appellate court while the peti- 
tioner’s objection about certain land 
treated as irrigated was accepted by 
the said Court and relief was allowed 
to the petitioner on the said ground, 
nothing was said about the disputed 
sale deed. However, it is stated in the 
order of the lower appellate court 
that “no other point was either argued 
or passed.” The petitioner has come 
up in the instant petition to this Court 
and in support thereof I have heard 
his learned counsel Sri S, S. Agni- 
hotri. The learned Standing Counsel 
has been heard in opposition. 


3. Sri Agnihotri pressed before me 
that there was no reason why the 
petitioner should not have pressed his 
ground in respect of the sale deed. 
The ground was very much there in 
the memorandum of appeal filed in 
the lower appellate Court. He has 
drawn my attention to the affidavit of 
Sri M. C. Bansal filed on behalf of the 
petitioner who has deposed. chat the 
ground relating to the sale deed was 


specifically argued before the lower 
appellate court. l 
4 On ths other hand, learned 


standing Counsel has drawn my at- 
tention to the counter affidavit filed 
on behalf of the State wherein it is 
clearly stated that the said ground was 
not argued vide para 6 of the counter 
affidavit, In a situation like this whera 
conflicting testimony is forthcoming, 
it becomes difficult to say anything de- 
finite on this controversy as to whe- 
ther the point was really raised and 
argued in the lower appellate court. 
I must, however, point out that the 
affidavit of Sri Bansal is not in the 
proper form, He has sworn the affida- 
vit on the basis of personal knowlecge- 
as well as on belief which is not per- 
missible, Swearing on the basis of bcth 
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personal knowledge as well as 
belief will not be in accordance with 
law. However, apart from these tech- 
nicalities or other aspect of the matter, 
it seems to me that as the record 
stands, the petitioner did not bring on 
record real substantive evidence which’ 
he had the burden to place before the 
prescribed Authority to prove that the 
transaction was a bona fide one. No 
documentary evidence was placed to 
show that mutation in favour of the 
purchaser had been effected, No other 
evidence was placed before the court 
to show that the possession had been 
transferred in favour of the purchaser. 
In fact, the petitioner in his statement 


Spirit Supply Co, 


before the prescribed. Authority did 
not say a single word that such 
possession has been transferred in. 


favour of the purchaser. In such a 
situation the prescribed Authority 
could not be blamed: for not accepting 
the genuineness of the transaction, I 
should like to emphasise that in these 
proceedings a party is not entitled to 
claim interference merely on -the 
ground of some formal imperfection in 
the orders passed by the authorities 
below. Unless on the basis of the en- 
tire record the petitioner succeeds in 
proving. to the conscience of the court 
that injustice has been done to him, 
this Court is not bound to interfere}: 
merely on the ground of existence | of 
formal infirmity or imperfection in the 
orders of the authorities below. In the 
present case I am convinced that the 
petitioner is merely seeking to take 
advantage of a merely formal ap- 
proach to the problem, 


5. This petition fails and is dismiss- 
ed but in the circumstances there will 
be no order as to costs, l : 

Petition dismissed, 
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YASHODA NANDAN, J. 
State of U. P., Appellant v. M/s. Agar- 
wal Spirit Supply Co., Respondent. 
Special Appeals Nos. 351 to 353, 355 to 
359 of 1975 and 312 of 1978, D/- 6-10- 
1978. 


*(Against judgment of P. N. Bakshi J. in 
C. M. W. No. 8399 of 1974, D/- 25-9- 
1975 (All)). | 
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(A) U. P. Excise (Amendment) (Re- 
enactment and Validation) Act (5 of 
1976), S. 2 — The provisions of the 
Act are retrospective in operation since 
1910 — Section 24-B inserted by it creates 
monopoly of the State to deal in mtoxi- 
cants, including denatured spirit. 

(Para 15) 


(B) U. P. Excise Act (4 of 1910}, S. 24-B- 


(as inserted by Act 5 of 1976) — Constitu- 
tion of India, Sch. 7, List 2, Entry 8 — Im- 


position of vend fee on denatured ues y 


— Validity. 

Vend fee levied under the wiles as con- 
sideration for parting with the exclusive 
privilege vesting in the State to trade:in 
the denatured spirit is valid. under 
Entry 8, (Para 22) 

It is well settled that the exercise of 
power would be referable to a jurisdic- 
tion which conferred validity-upon it and. 
not to a jurisdiction under which it would 
be- nugatory. AIR 1931 SC 200; AIR 1964 
SC 264 and AIR 1971 SC 2039, Rel. on. 

(Para 93) 
- Anno: AIR Comm., Const. of India 
(2nd Edn.), Sch. 7, List 2, Entry 8, N. 7. 

(C)-U. P. Excise Act (4 of 1910), Sec- 
tions 41 (c), 24-B, 30 (1) -{as inserted by 
Act 5 of 1976) — U. P, Excise Rules (1951), 
R. 680 (1) and (2) — -Vend fee on de- 
natured spirit — Nature and validity. 
Civil Mise. Writ Ne. 8399 of: 1974; Di- 
25-9-1975 (All), Reversed. 


The levy of vend fee under sub-rule o 
of R. 680 on denatured spirit is within the 
competence of the State Government. 


(Para 31) - 


The amount described as licence fee in 
S. 41 (c) is the rental or consideration 
for the grant of the privilege of whole- 
sale vend by the State Government. The 
amount described as licence fee in Cl. (c) 
of S. 41 is the prescribed scale of fees or 
manner of fixing the fee payable for any 
licence including any consideration for 
the grant of any exclusive or other pri- 
vilege. (Paras 26, 27) 

Sub-rule (1).of R. 680 prescribed what. 
is commonly called the fixed fee, while 
sub-rule (2) prescribes. the assessed fee. 
Both are charged for the grant of licence 
for either distilling or wholesale vend .of 
denatured ‘spirit. The fee mentioned in 
Cl. (a) or Cl. (b) of sub-rule (1) is payable 
at the time of the issue of the licence, 
while the fee prescribed by sub-rule (2) is 
payable at the time of the actual issue 
of denatured spirit. Both the charges 
mentioned in sub-rule (1) or sub-rule (2) 


constitute the fee payable for the licence, 


Spirit Supply Co, “AER. 
Sub-rule (1) prescribes the scale af fees, 
while sub-rule (2) provides another 


manner of fee so payable. Both kinds of 
fee are payable as a condition to the grant 
_of the licence i.e. for parting with the 
right of wholesale vend. It is: not cor- ` 
rect to.say that the scale. of fee prescribed 
in sub-rule (1) alone ‘constitutes the 
licence fee. The rental or consideration. 
spoken. of in Cl. (b) of S. 24-B is the 
amount described as licence fee under 
S.-41, CL (c); It would include more than 
one amount if they are so prescribed. 
Rule 680 prescribes the scale of fee as also 
prescribes the: manner of fixing the fee 
at the time of issue. Both the charges. 
are within the provisions of Cl. (c) of S. 41 - 
and so are covered by Cl. (b) of S. 24-B. 
The iabel of vend fee attached by sub- 
rule (2) is neither material nor decisive 
to judge its true nature and character. 
Since the fee charged under sub-rule (2) 
is at the time of issue of denatured spirit 
from a distillery, that is to say, it is pay- . 
able at the time of sale by the distillery, 
it has been called a vend fee. It is ati 
integral part of the scheme of the rental 
or consideration for the grant of the pris 
vilege. Civil Misc. Writ No. 8399 of 1974,. 
- D/- 25-9-1975 (All), Reversed: 
(Paras 30, 31) 
‘(D) U. P. Excise Act (4 of 1910) (as am- 
ended by Act 5 of 1976), Ss. 40 (2) (d) and 
(g), 41 (c) — Framing of rules by the 
State prescribing the scale of fee or 
manner of fixing the fee payable for any 
licence is valid, ultimate decision in this 


respect vests in State. Govt. (Para 36) 
Cases: Referred: Chronological Paras: 
1976 All LJ 436 : 1976 Tax LR 1946 (FB): 
9, 39 

AIR 1975 SC 360 : 1975 Tax LR 1285 
6, 9, 37, 39 

AIR. 1975 SC 1121 +. 1975 Tax LR 1569 
6, 9, 37, 39: 
1972 All LJ 1000 5, 39° 
AIR 1971 SC 2039 :: 24 
AIR 1964 SC 264 we 24 
AIR 1961 SC 200 : 41 ITR 12. 24 


' Standing Counsel, for Appellant; S. K. 
Suri, for Respondent. `` 


SATISH CHANDRA, C. J.:— This 
group of special appeals is directed against 
the judgment of a learned single Judge 
quashing the Excise Commissioner’s order 
dated 18th September, 1974, whereunder 
he had indicated that vend fee will con- 
tinue to be charged from wholesale 
licence-holders of denatured spirit, and 
further directing the Excise Commis- 


sioner to refund the vend fee actually 
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paid by the petitioner-respondents for a 
period of three years prior to the institu- 
tion of the writ petition. 

2. The petitioner-respondent holds a 
licence in Form FL-16 for the wholesale 
vend of denatured spirit. It questioned 
the validity of the levy of vend fee on 
denatured spirit. According to the pati- 
tioner-respondent, the State was rencer- 
ing no service to the trade of denatured 
spirit. The vend fee hence could not be 
levied as a fee. In its true nature and 
‘character it was an excise duty or <ax. 
The State Legislature had no competence 
to authorise the levy of excise duty or 
tax on denatured spirit, because levy of 
‘such duty or tax on denatured spirit was 
exclusively in the domain of Parliament. 

3. The appellate . State has pleaded 
thet the levy of vend was not a tax era 
duty. It was consideration ‘for parting 
with the exclusive privilege of the State 
to trade in intoxicating liquors, including 
denatured spirit. In law the State had 
exclusive privilege to deal in such erti- 
cles, and it could validly part with the 
privilege for consideration. The levy of 
licence fee end the vend fee constituted 
consideration for permitting the reti- 
tioner-respondent to carry on trade in 
the wholesale vend of denatured spirit. 
It was also suggested that the vend fee 
was a fee properly so-called. ` 

4. In 1972 the State Legislature emact- 
ed the U. P. Excise (Amendment) Act, 
30 of 1972. By this Act the State Legis- 
lature authorised the Government to sell 
‘by auction the right of retail and whole- 
sale vend of foreign liquor (which in- 
cludes Denatured Spirit). ; 

5. The validity of the 1972 Act was 
challenged in Sheo Pat Rai v. State: of 
U. P., 1972 All LJ 1000. In that case this 


Court held that the levy of fee on retail- 


vend of foreign liquor by auction was a 
levy in the nature, of tax. It was not a 
fee The State Legislature had no om- 
petence to impose tax on foreign liquor. 
It was also held that the State ‘did not 
have the exclusive privilege or monopoly 
to trade in intoxicants. The State could 
only place reasonable restrictions on the 
inherent right of every citizen to cerry 
on trade in intoxicants. 

_ §. Subsequently in Nashirwar v. Sate 
of Madhya Pradesh, ATR 1975 SC 360 the 
Supreme ‘Court -considered this aspect. 
It had occasion ‚to consider the same 
matter agdin’ in Har Shankar v. The 
Deputy Excise and Taxation Commis- 
sioner, ATR 1975 SC 1121. In these cases 
the Supreme Court repelled the submis- 
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sion that a citizen had a fundamental 
right to trade in intoxicating liquors. 
After considering and interpreting its 
own earlier decisions, it ruled that the 
State under its regulatory powers has 
power to prohibit every form of activity in 
relation to intoxicants — its - manufacture, 
storage, export, import, sale and posses~ 
sion. In all their manifestations, these 
rights are vested in the State. The State 
could auction the right to vend by retail 
or wholesale foreign liquor by appro- 
priate legislation under Entry No. 8 of 
List II of the Seventh Schedule of the 
Constitution. 

7. Relying on the Supreme Court de- 
cision in Nashirwar’s case, the State Le- 
gislature repealed and re-enacted the 
U. P. Excise (Amendment) Act, No. 30 of 


“1972. By the U. P. Excise {Amendment) 


(Re-enactment and Validation) Act, 1976, 
Ss. 24-A and 24-B were added to the 
U. P. Excise Act. Under S. 24-B it was 
provided that—. f 

“For thè removal of doubts, it is here- 
by declared: 

(a) that the State Government has an 
exclusive right or privilege of manufac- 
ture and sale of country liquor and 
foreign liquor; 

(b) that the amount described as licence 
fee in Cl. (c) of S. 41 is in its essence the 
rental or consideration for the grant of 
such right or privilege by the State Gov- 
ernment. 

8. Section 24-A provided that subject 
to the provisions of S. 31, the Excise Com- 
missioner may grant to any person a 
licence or licences for the exclusive or 
other privilege of manufacturing or- of 
supplying by wholesale and selling by 
retail any foreign liquor in any locality. 

9. The validity of the Amendment Act 
of 1976 was again challenged in this Court 
in V. P. Anand and Sons v. State of U. P., 
1976 All LJ 436 (FB). A Full Bench of 
this Court held that as a result of the 
Supreme Court decision in Nashirwar 
(AIR 1975 SC 360) and Har Shankar (AIR 
1975. SC 1121). the position was that a 
citizen has no fundamental right to trade 
in intoxicants, but that the State has the 
exclusive privilege to do so. It can part 
with that privilege by auctioning the right 
of wholesale or retail vend. The 1976 
amendment Act was upheld as valid. 

10. These decisions, therefore, settle 
the legal position that a citizen does not 
have a fundamental right of trade in 
intoxicants, and further that the State has 
the exclusive privilege or monopoly in 
that respect. 5 i í 
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11. The principal ‘point which requires 
consideration is whether the imposition of 
the vend fee is part of the consideration 
for the wholesale. vend of denatured 
spirit. 

12. Before we address ourselves to this 
aspect we must clear the table of another 
point. 

13. For the respondent it was urged 
that the Validation Act of 1976 was not 
retrospective in operation and hence did 
not validate the levy of vend fee at the 
rate of Re 1/10 P. per bulk litre imposed 
with effect from 3rd November, 1972. 

14. The U. P. Excise (Amendment) 
(Re-enactment and Validation) Act No. 5 
of 1976, was stated to be an Act to re- 
enact and validate the U. P. Excise (Am- 
endment) Act, 1972. By S. 2 it provided— 

“2. The Uttar Pradesh Excise (Amend- 
ment) Act, 1972, is hereby, with effect 
from August 10, 1972, repealed and re- 
enacted with the following modifications: 

(i) Section 1 shali be renumbered as 
sub-sec. (1) thereof, and after sub-sec. (1) 
as so re-numbered the following sub-sec- 
tion shall be inserted: > 

(2) It shall be deemed to have been in 
force ever since tne commencement of 
the United Provinces Excise Act, 1910, 
and accordingly all references to the State 
Government in the amendments made- in 
that Act by this Act shall, in relation to 
the period before January 26, 1950, be 
construed as references to the Provincial 
Government. 

(ii) for S. 3, the following section shall 
be substituted : 

(3) After S. 24 of the principal Act, the 
following sections shall be inserted, 
ne), : 

24-A . 

24-B . 

(iii) after S. 3, the following section 
shall be inserted: 

3-A. For S. 30 of the principal Act, the 
following section shail be substituted and 
be deemed always to have been sub= 
stituted, ae 

30 . 

(iv) “after S. “4, “the. following section 
shall be inserted: 

4-A . 

(This provided for ‘amendment of S. 41) 

3. In S. 40 of the principal Act: 

4. Notwithstanding any judgment, de- 
cree or order of any Court to the con- 
trary, anything done or purporting to. be 
done and any action taken or purporting 
to have been taken under any provision 
of the, Uttar Pradesh Excise i 
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Act, 1972, before. the commencement of 
this Act, shall be deemed to be and always 
to have been as valid as if the provisions 
of this Act were in force at all material 
ae 

a 

is. “The. 1976 Act expressly repeals and 
re-enacts the 1972 Amendment Act. It 
specifically provides that the 1972 Act as 
repealed and re-enacted shall be deemed 
to have been in force ever since the com- 
mencement of the U. P. Excise Act, 1910. 
Thus the re-enactment of the Amendment 
Act of 1972 was made retrospective ever 
since 1910, when the U. P. Excise Act, 
1910, originally came into force. All the 
amendments as well as the enactments, 
for’ instance, enactment of Ss. 24-A and 
24~B and the amendments made in Sec- 
tions 30, 40 and 41 will be deemed to have 
been made with effect from 1910. 

16. Learned counsel for the petitioners 
respondent pointedly invited our atten- 
tion to the substitution of S. 30 of the 
principal Act by S. 2 (iii) of the Amend- 
ment Act. There it has been stated— 

“(ii) after S. 3, the fonom section 
shall be inserted : 

‘3-A, For S. 30 of the Principal Act, the 
following section shall be substituted and 
be deemed always to have been sub= 
stituted namely :” 

17. The mention of the phrase “and 
be deemed always to have been sub- 
stituted” is obviously by way of abundant 
caution. This cannot take away the 
effect of express provision in sub-sec< 
tion (2) of Section 2 of the Act that the 
Amending Act of 1972 shall be deemed 
to have been in force ever since the com- 
mencement of the. U. P. Excise Act, 1910. 

18. There is no doubt in our minds 
that the provisions of the 1976 Amend- 
ment Act are retrospective in operation! 
since .1910. 

19. In this view the E E on be- 
half of the petitioner-respondent that the 
State cannot create monopoly in any 
trade by means of rules does not arise. 
By the enactment of S. 24-B the State 
has by Legislation, created and re- 
cognised the monopoly of the State to 
deal in intoxicants. 

20. It was contended that the levy of- 
vend fee was, in its true nature and 
character, the imposition of an excise 
duty or tax. The State Legislature had 
no competence to impose it on denatured 
spirit, which was intoxicating liquor 
unfit for human consumption. 

21. There is no dispute that denatured — 
spirit is liquor -unfit for human. consump~ 
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tion and hence, the power to levy a tax 
or excise duty on it vests in Parliament. 
The appellant State, however, urges tkat 
it has not imposed excise duty or tax. It 
has levied a charge as a consideration for 
parting with the exclusive privilege to 
trade in denatured spirit by way of 
wholesale trade. This right to sell its 
privilege is within the regulatory power 
under Entry 8 of List II of the Severth 
Schedule, and the same has been reccg- 
nised by the Supreme Court in the afore- 
said decisions. 

22. We deem it unnecessary to go into 
the question whether in essence or sub- 
stance the levy of vend fee is an excise 
duty or a tax. If it is found that the vend 
fee is really charged as consideration “or 
parting with the exclusive privilege vest- 
ing in the State, it will be valid on that 
ground. 


23. It is well settled that the exercise 
of power would be referable to a jurisdic- 
tion which conferred validity upon it end 
not to a jurisdiction under which it would 
be nugatory, see L. Hazari Mal Kuthiala 
v. I. T. O., 41 ITR 12 : (ATR 1961 SC 200); 
Afzal Ullah v. State of Uttar Pradesh, 
AIR 1964 SC 264 and N. B. Sanjana v. 
The Elphinstone Spinning & Weaving 
Mills Co., AIR 1971 SC 2039. 


24. We now come to the crux of the 
problem whether vend fee on denatuzed 
spirit is being charged as consideration 
for grant to the licence-holder of the 
right of wholesale vend. Section 24-B 
states :— 


“24-B. For the removal of doubts if. is 
hereby declared: 

(a) that the State Government has an 
exclusive right or privilege of manufac- 
ture and sale of country liquor and 
foreign liquor: 

(b) that the amount described as licence 
fee in Cl. (c) of S. 41 is in its essence the 
rental or consideration for the grant of 
such right or privilege by the State Gov- 
ernment. 

(c) that the Excise Commissioner as 
head of the Excise Department of the 
State shall be deemed while determiring 
or realising such fee, to act for and on 
behalf of the State Government.” 


25. Clause- (c) of S. 41 as substituted 
by this Act provides— 

“(e) prescribing the scale of fees or 
manner of fixing the fees payable for any 
licence, permit or pass including any con- 
sideration for the grant of any exclusive 
or other privilege granted under S. 24 or 
S, 24-A or for storing of any intoxican:,” 
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26. It is thus evident that the amount 
described as licence fee in S. 41 (c) is the 
rental or consideration for tne grant of 
the privilege of wholesale vend by the 
State Government. 


27. The amount described as licence 
fee in Cl. (c) of S. 41 is the prescribed 
scale of fees or manner of fixing the fee 
payable for any licence including any 
consideration for the grant of any exclu- 
sive or other privilege. In orcer to be the 
rental or consideration within meaning of 
Cl. (b) of S. 24-B, the prescribed scale of 
fee or the prescribed manner of fixing the 
fee and prescribing the consideration for'| 
the grant of the exclusive privilege all 
together constitute the consideration for 
the grant of such privilege. 


28. Section 30 (1) as substituted by the 
Validation Act of 1976 authorises the 
State Government to accept payment of 
a sum in consideration of the grant of 
licence for any exclusive or other pri- 
vilege under S. 24 or S. 24~A. Under this 
provision the State Government was en- 
titled to issue notifications fixing a fee, 
either be it fixed or assessed for the grant 
of such a licence. 


29. Rule 680 of the Rules prescribed 
the fees and also fixes the fee payable 
for a licence in form F. L. 16. It says— 

"680 (1). The Collector may grant to a 
distiller who denatures spirit and to ap- 
proved dealers of denatured spirit a 
licence in form F. L. 16 for the wholesale 
vend of denatured spirit. The licence 
shall also cover the right to bottle de- 
natured spirit. The scale of fee for such 
licence shall be as follows: 


Rs. 

(a) for sales not . 1,000 per annum 
exceeding 10,000 
litres per annum 

(b) For sales ex- 
ceeding 10,000 litre 
per annum 


The fee shall be 
increased by Rupees 
500 for every 5000 

_ litres or fraction 
thereof. 


(2) In case of issues from a distillary a 
vend fee of rupee one and ten paise per 
bulk litre will be payable in advance be- 
fore the spirit is issued. The fee will not 
be charged on denatured spirit in case of 

(i) issue to hospitals, dispensaries, (etc.) 


(ii) issues for export out of the State 


30. Sub-rule (i) prescribes what is 
commonly called the fixed fee, while sub- 
rule (2) prescribes the assessed fee. Both 
are charged for the grant of licence for 
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either distilling or wholesale vend of de- 
natured spirit. The fee. mentioned in 
Cl. (a) or CL (b) of sub-r. (1) is payable 
at. the time of the issue of the licence, 
while the fee prescribed by sub-r. (2) is 
payable at the time of the actual issue of 
denatured spirit. The assessed fee men- 
tioned in sub-rule (2) is not payable in 
cases of issues to hospitals etc. or for ex~ 
. port as mentioned in the sub-clauses. 


31. In our view both the charges men= 
tioned in sub-rule (1) or sub-rule (2) con~ 


stitute the fee payable for the licence. ` 


Sub-rule (1) prescribes the scale of fees, 
while sub-rule (2) provides another 
‘manner of fee so payable. Both kinds of 
fees are payable as a condition to the 
grant of the licencé i.e. for parting with 
the right of wholesale vend. It is not 
correct to say that the scale of fee pre- 
scribed in sub-rule (1) alone constitutes 
the licence fee. It may be recalled that 
the rental or consideration spoken of in 
Cl. (b) of S. 24-B is the amount described 
as licence fee under S. 41, Cl. (c). It 
would include more than one amount if 
they are so prescribed. As already ob- 
served, Rule 680 prescribes the scale of 
fee as also prescrib2s the manner of fix- 
ing the fee at the time of issue. Both the 
charges are within -the provisions of 
Cl. (c) of S. 41 and so are covered by 
Cl. (b) of S. 24-B. The label of vend fee 
attached by sub-rule (2) is neither- mate- 
rial nor decisive to judge its true nature 
and character. Since the fee charged 
under sub-rule (2) is at the time of issue 
of denatured spirit from a distillery, that 
is to say it is payeble at the time of sale 
by the distillery, it has been called a vend 
fee. It is an integral part of the scheme 
‚Jof the rental or consideration for the 

grant of the privilege. The levy of vend 
fee under sub-rule (2) of R. 680 is hence 
within the competence of the State Gov- 
ernment.. 


32. Our attention was invited to the 
fact that the levy oz vend fee was intro- 
duced for the first time by a notification 
dated 18th January, 1937, and it was 
fixed at eight annas per bulk gallon. . At 
that time the licence fee was one rupee 
only. The vend fee was increased to 
twelve annas per bulk gallon by a notifi- 
cation of 19th April, 1940. It was further 
increased to Rs. 2/- per bulk gallon under 
a notification issued on 27th Dec., 1961. 
Then on ist Dec., 1952, the State Govern- 
ment issued another notification increas- 
ing the. vend fee to sixty six naya paisa 
per bulk litre. Ultimately on 1st Oct., 
1965, the State Government issued: an- 
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other notification increasing the vend fee 
to Re. 1/10 p. per bulk litre. . Similarly, 
the licence fee, which was originally 
Re. 1/- has been, over the years, increased 
gradually. Now it is a minimum of 
Rs. 1,000/- per year. 

Since the enactments made by the 1976 
Validation Act are retrospective from 
1910 the State Government had the 
power to sell its exclusive privilege to 
vend denatured spirit by charging con- 
sideration. It is no wonder that over the 
decades the consideration has increased 
like increase in the prices of virtually all 
commodities. The levy does not become 
invalid merely because the consideration 
has been enhanced. 

33. Learned counsel for the petitioner 
respondent further submitted that Cl. (c) 
of S. 41 authorises the Excise Commis- _ 
sioner to make rules for prescribing the 
scale of fee or manner of fixing the fee 
payable for any licence. In the present 
case the State Government has been 
issuing notifications increasing the vend 
fee from time to time. Those notifica- 
tions are hence without power and in- 
valid. ` 
34. It is true that S. 41 authorises the 
Excise Commissioner, subject to the pre- 
vious sanction of the State Government 
to make rules prescribing the scale of fee 
for any licence. 

35. Under S. 40 the State Government 
has been conferred the power to make 
rules for the purpose of carrying out the 
provisions of this Act. Clause (d) of sub- 
sec. (2) confers specific power to make 


‘rules regulating the import, export, trans- 


port or possession of any intoxicant. 
Under Cl. {g) the State Government can 
make rules for the prohibition of the sale 
of any intoxicant to any person or class 
of persons. f ` y, 

36. In the first place, the Excise Com-y’ 
missioner cannot act on his own. He can 
frame rules under S. 41, subject to the 
previous sanction of the State Govern- 
ment. It is the State Government which 
has to determine the quantum of the fee 
for a licence and then sanction it. The 
ultimate decision in this respect wests in 
the State Government. ` 

37. In the next place, Cis. (d) and tg) 
of S. 40 (2) are according to the Supreme 
Court, wide enough to confer power for 
making rules in respect of prescribing the 
rental or consideration for the grant of 
such right or privilege by the State Gov- 
ernment. In Nashirwar’s case (AIR 1975 
SC 360) and Har Shankar’s case (AIR-1975 
SC 1121) it was held that the State could 
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auction the right to vend by retail or 
wholesale foreign liquor by appropriate 
legislation under Entry 8 of List- Il. Entry 
8 of List II of the Seventh Schedule of the 
Constitution empowers the State Govern= 
meni to legislate with regard to intoxicat~ 
ing liquor, that is to say, production, 
manufacture, possession etc. of intoxicat- 
ing liquor. On the same reasoning the 
power to fix the consideration for parting 
with the exclusive privilege of the State 
will be covered by Cl. (d) of Section 40 
which entitles the State Government to 
make rules for regulating import, expcrt, 
transport or possession of any intoxicant. 


38. The notifications issued by the 
State Government are hence not Hable to 
be quashed on any of the grounds taken 
by the petitioner-respondent. . 

39. The Excise Commissioner by his 
order of September, 1974, only clarif.ed 
to his subordinate officials that the whale- 
sale dealers, having a licence in F. L. 16, 
were liable to pay vend fee. He did not 
commit any illegality. in issuing the cir- 
cular letter. In Sheo Pat’ Rai’s case (1972 
Ali LJ 1000) this Court held that: since 
the State has no exclusive privilege to 
vend denatured spirit, the levy of vend 
fee was an excise duty or tax. This Je- 
cision has been held by the Full Bench 
in V. P. Anand (1976 All LJ 436) to have 
been overruled by the Supreme Court in 
Nashirwar’s case (AIR 1975 SC 360) and 
Har Shankar’s case (AIR 1975 SC 1121). 
It is hence no longer-an impediment >e- 
fore us. 

40. In the result the appeal succesds 
and is allowed. The judgment of the 
learned. single Judge is set aside and the 
“writ pennon is dismissed with costs. 


Writ appeal ‘allowed, 
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under S. 139 (1) — Liable to penalty 
under S. 271 (1) (a). . 

The return of income filed under 
S. 139 (4) cannot be treated as a return 
filed within the time prescribed by 
S. 139 (1) and is liable to penalty under 
S. 271 (1) (a) - (Para 24) 

Sub-ss. (1) and (2) of S. 139 provide 
a definite date up to which alone a return 
can be filed, while sub-s. (4) gives to the 
assessee a locus paenitentiae. He may 
file a return at any time before assess- 
ment has been made and before expiry 
of four years. Even though the assessea 
may have defaulted in filing the return 
within the time -prescribed by sub-ss. (1) 
and (2}, yet if he files the return within 
the time limit mentioned under sub-s, (4), 
the return is valid and is bound to be 
taken into consideration in making an 
assessment, But if a return is filed after 
an assessment order has been. made, or 
after the expiry of four years from the 
end of the assessment year, it is a waste 
paper which can be ignored by the In- 
come Tax Officer. It is not a return con< 
templated by any provision | oF the Income 
Tax Act. (Paras 8, 9) 


` Cl. (a) of S. 271 aji is In two parts and 
they deal with two different situations. 
The first part refers to failure to furnish 
while the second part deals with failura 
to furnish within the time allowed. The 
first sub-clause applies where a return 
has not been filed at:all while the second 
clause applies when a return has been 
filed but beyond: the time allowed by 
(1) to S. 139 or by the notice 
given under sub-s. (2) of S. 139° or S. 148, 
Each ‘of the two parts deals with: twe 
events: (i) with reference to sub-s. (1) 
of S. 139 and (ii) in relation to the notice 
given under sub-s. (2) of S. 139. Sub-s. (4) 
of S. 139 does not act as a proviso to sub-s. 
(1) of S..139. The phrase “within the time 
allowed c..ceeeceeeese sie Ai sub-sec, (1) of 
S. 139” occurring in S. 271 (1) (a) can- 
not be construed so as to include tha 
time up to when return may be. filed 
under sub-s, (4) of S. 139. 
. (Paras 11, 12, ‘14, 15) 


On its pane Cl. (a) of S. 271 (1) 
refers specifically to sub-s. (1) and 
sub-s. (2) only. Sub-s. (4) is not referred 
to at all. This shows that for purposes of 
‘penalty the filing .of-.the return within © 
the time prescribed by sub-s. (4) is im- 
material.- The emphasis is to check -eva« 
sion: of the time prescribed by sub-s, (1) 
or ‘sub-s.: (2) of S. 139.. If the time pre~ 
scribed by sub-s. (1) or (2) .passes, de- 
fault takes place, attracting liability to 
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penalty. Case law discussed. 
. (Paras 16, 17, 20) 
- Anno: 


AIR Manual (3rd Edn.) I, T, 
Act, S. 139, N. 5, S. 271, N. 6. 
„Cases Referred: Chronological Paras 


Í "1977 Tax LR 37: 
1975 Tax LR 775: 


i876 UPTC 407 21 
103 ITR 613 (Orissa) 
21 
(1974) 97 ITR 183 (Cal) 21 
1974 Tax LR 753:93 ITR 563 (Guj) 21 
1973 Tax LR 15£9:97 ITR 705 (Raji) 21 
1972 Tax LR 784:67 ITR 76 (Mad) 21 
AIR 1970 SC 1734: 77 ITR 518 21 
AIR 1970 Raj 207:79 ITR 702 21 
(1968) 70 ITR 796 (AN) 5, 22 
Standing Counsel Ashok’ Gupta, for 
Respondent. 


SATISH CHANDRA, C. J.:— The 
assessee is a firm. It carries on business 
of manufacture and sale of building fitt- 
ings at Hathras, For the assessment year 
1963-64, the return was due to be filed 
on or before Sept, 30, 1963 under S. 138 
(1) of the Income-tax Act, 1961. For the 
assessment year 1965-66, the return 
under S. 139 (1) was due to be filed on 
or before Sept. 30, 1965. No notice under 
S. 139 (2) was served on the assessee for 
either of the two years. The assessee filed 
its return under S. 139 (4) of the Act on 
Oct. 12, 1966 for both the assessment 
years. It declared an income of Rs. 9,920/- 
for the assessment year 1963-64 and an 
income of Rs. 37, 140/-. for the assessment 
year 1965-66. 


2. The Income Tax Officer, by an assess- 


ment order dateé December 25, 1967, as- ` 


sessed the total income for 1963-64 at 
Rs. 14,776/-, while for the year 1965-66 
he computed the assessable income 
at Rs. 45,205/-. - 
3. Finding that there was delay in 
filing the return, the Income Tax Officer 
initiated penalty proceedings ~ under 
S: 271 (1) (a) of the Act. He imposed a 
penalty of Rs. 950/- for the assessment 
year 1963-64 and of Rs. 3,312/- for the 
year 1965-66 on the finding that there 
was a delay of 37 months in filing the 
return for the earlier and of 12 months 
in filing the return for the subsequent 
year. 
A. The assessee went up in appeal but 
failed: The tribunal also confirmed the 
- view that the assessee having committed 
default im filing the returns beyond time 
prescribed by S. 139. (1), penalty -was 
leviable. On the question of quantum, 
the Tribunal returned the case to the 
Appellate Assistant Commissioner > o 
reconsideration, 
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‘At the instance of -the assessee, 
the tribunal has solicited our opinion on 
the following questions of law: 

“1I. Whether, upon the facts and in the . 
circumstances of the case, the return of 
income filed under S. 139 (4) is to be 
treated as a return filed within time? 

2. . Whether, upon the facts and in the 
circumstances of the case, the assessea 
was legally liable to penalty under 
S. 271 -(1) (a)?” 

5. The reference came up for hearing 
before a Division Bench of this Court. It 
was urged before it that a return filed 
under S.-139 (4) is a distinct kind of re- 
turn for which no penalty has bean pro« 
vided under S. 271 (1) (a) and, as such, 
no penalty can. be imposed, In support, 
reliance was placed upon a Division 
Bench decision of this Court in Income 
Tax Officer v. Adarsh Construction Co, 
((1968) 70 ITR 796 (All)). The Bench 
thought that this case required reconsi- 
deration and it, therefore, referred the 
ease to a Full Bench. That is how the 
case has come up before us, 

6. Chap. XIV of the Act.is entitled 
“Procedure for assessment,” It begins 
with S. 189; Sub-sec. (1) of S. 139 re- 
quires every person who has assessable 
income ‘to furnish a return of his income, 
It also lays down a period of limitation 
for it. The proviso to sub-sec. (1) autho- 
rises the Income Tax Officer to extend 
the date for furnishing the return up to 
a certain point of time without charging 
any interest, and beyond that time, upon 
payment of interest. 

7. Sub-sec. (2) of S. 139 authorises 
the Income Tax Officer to issue-a notice 
requiring a person to file the return of 
his income within 30 days of the service 
of the motice. The proviso thereto en- 
titles the Income Tax Officer to extend 
the time on the same lines as in the pro- 
viso to sub-sec. (1). Sub-sec, (4) of S. 139 
provides : 

"(4) Any person who has not furnish- 
ed a return within the time allowed to 
him under sub-sec.: (1) or sub-sec. (2) 
may, before the assessment is made, fur~ 


‘nish the return for any previous year af 


any time before the end of four assess+ 
ment years from the end of the assess 
ment year to which the return relates, 
and the provisions of sub-cl. (iii) of the 
proviso to sub-sec. (1) shall apply in 
every such case.” 

8. Section 139 lays down three periods 
of limitation for filing a return. A return 
may be filed within the time allowed 
under sub-s. (1) or if a notice has been 
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issued by the Income-tax Officer under 
sub-s, (2) within the time allowed under 
it and, thirdly, under sub-s, (4) within 
four years from the end of the assess- 
ment year and before the assessment 
order is passed. If a return is filed within 
any of these three time. limits. the In- 
come Tax Officer is bound to take it into 
consideration and make an assessment 
under S. 148, but if a return is filed 
after an assessment order has been made, 
or after the expiry of four years irom 
the end of the assessment year, it is a 
waste paper which can be ignored by the 
Income-tax Officer. It is not a return 
contemplated by any provision of the 
Income Tax Act, 


9. Sub-secs, (1) and (2) of S. 139 pro- 
vide a definite date up to which alme a 
return can be filed, while sub-sec. (4) 
gives to the assessee a locus poenitentiae. 
He may file a return at any time before 
fassessment has been made and before 
expiry of four years, Even thougk the 
assessee may have defaulted in filing the 
return within the time prescribed by 
sub-secs, (1} and (2), yet if he files the 
return within the time limit mentioned 
under sub-see. (4), the return is valid 
and is bound to be taken into considera- 
tion in making an assessment. 


10. We may now examine S. 271. 
This section occurs in Chap. XXI which 
is headed as “Penalties Imposable.” 
S. 271 carries a marginal note “Failu-e to 
furnish returns, comply with nozices, 
concealment of income, etc.” Clause (a) of 
S. 271 (1) deals with failure to furnish 
returns, cl. (b) with failure to comply 
with notices and cl. (c) with concealment 
of income: Cl, (a) reads :— 

“271 (1). If the Income Tax Officer 
or the Appellate Assistant Commissioner 
in the course of any proceedirgs under 
this Act, is satisfied that any person, 

(a) has without reasonable cause 
failed to furnish the return of total in- 
come which he was required to furnish 
under sub-sec, (1) of S. 139 or by notice 
given under  sub-see, (2) of S. 139 or 
S. 148 or has without reasonable cause 
failed to furnish it within the time allow- 
ed and in the manner required by sub- 
sec. (1) of S. 139 or by such notice, as 
the case may be, or 


(b) ‘ 
saose seereceovssownne 


I1. Clause (a) is in two parts. At frst 
sight there appears to be a sort of rape- 
tition or overlapping. But a closer Took 
discloses that they deal with two dffe- 
rent situations. The first part refers to 
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failure to furnish while the second part 
deals with failure to furnish within the 
time allowed. The first sub-clause applies 
where a return has not been filed at all 
while the second clause applies when a 
return has been filed but beyond the time 
allowed by sub-sec, (1) to S. 139 or by 
the notice given under sub-sec, (2) of 
S. 139 or S. 148. i 


12. Each of the two parts deals with 
two events: (i) with reference to sub- 
sec. (1) of S. 139 and fii) in relation to 
the notice given under sub-sec. (2) of 
S. 139. 

13. If there is a total failure to fur- 
nish the return, a default takes place in 
respect of sub-sec. (1) of S. 139 and if in 
spite of a notice given under S. 139 (2), 
a return is not filed, another default takes 
place when the time mentioned in the 
notice expires. Similarly, under the 
second sub-clause both these events 
cause a default, If a return is filed be- 
yond the time allowed by sub-sec. (1) of 
S. 139 a default is committed on the ex- 
piry of the time provided by sub-sec, (1) 
of S. 139. Similarly, if a return is filed 
after the expiry of the time given in the 
notice under sub-sec, (2) of S. 139, an- 
other default takes place. 

14. On its language, penalty under 
cl. (a) becomes imposable the moment 
the particular default occurs. 

15. The principal contention raised on 
behalf of the assessee before the Tribu- 
nal was that sub-sec. (4) of S. 139 acted 
as a proviso to sub-sec, (1) of S. 139. If 
an assessee filed his return within four 
years from the end of the assessment 
year as contemplated by S. 139 (4) he 
must be deemed to have filed his return 
within the time allowed by sub-sec. (1) 
of S. 139. In other words, the phrase 
“within the time allowed .......... Resesenses 
by sub-sec, (1) of S. 139” should be con- 
strued so as to include the time up to 
when return may be filed under sub-sec. 
(4) of S. 139, It is difficult to accept this 
submission, 

16. On its language, clause (a) of 
S. 271 (1) refers specifically to sub-sec. (1) 
and sub-sec, (2) only, Sub-sec, (4) is not 
referred to at all. i 

17. In the next place, if the legisla- 
ture intended that sub-sec, {4) should act 
as a proviso to sub-~sec. (1) or sub-sec (2), 
it would have enacted sub-sec. (4) ex- 
pressly as a proviso to sub-sec: (1) or 
(2) specially when we find that the legis- 
lature has enacted several ‘provisos to 
sub-sec, (1) and a proviso to sub-sec. (2). 
Last, but not least, treating sub-sec, {4) 
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as a proviso to sub-sec. (1) or :sub-sec .(2) 
would render sub-see. (1) or sub-sec, (2) 
completely superfluous and ineffective for 
purposes of imposition .of penalty under 
cl (a) of S. 271 11). If it was intended 
that in a case where an assessee ‘files his 
return at any time up to the making of 
assessment order and within four years 


from the end of the assessment year, no : 


penalty is imposable, then there was no 
reason at-all to mention sub-sec, (1) or 
(2) in clause (a) of S, 271 because in 
cases where a return has been filed with- 
in the time prescribed by sub-sec. (4), 
there could possibly be no default in 
respect of sub-sec. (1) or (2) so as to 
give cause of action for drawing up penal- 
ty proceedings, The legislature would 
have provided in cL (2) of S. 271 (1) that 
if a -person without - reasonable cause 
failed to furnish a return within four 
years from the end of the assessment 
year, he shall be liable to penalty. In- 
stead of-so enacting, Parliament chose to 


be . specific by ‘saying “within the time. 


allowed .....c:ssscee0ee by sub-sec, (1) of 
S. 139.” This shows that for purposes of 
penalty the filing of the return within 
the time prescribed -by sub-sec. (4) was 
immaterial, The emphasis was to check 
evasion of-the time prescribed by sub- 
sec. (1) or sub-sec, (2) of S. 139. If the 
time prescribed by sub-sec;.(1) or (2) 
passes, default takes place, attracting 
liability to penalty. ` - 


18. As alréady seen, cl. (a) of S. 271 
(1) is in two parts. ‘One ‘applies to an 
absolute failure to file the return, while 
the other governs lete filing. According 
to the assessee’s contention; an assessee 
would be liable to penalty under ‘the 
first part if he fails to furnish the re- 
turn even within four years. Ex hypo- 
‘thesi, - the second pert of cl. (a) ‘would 

. then apply ‘to a case where a return is 
filed after the expiry of four years.. As 
already seen, a rezum filed after the ex- 
piry of four years is a mere scrap of 
paper, It is not a return of income in ‘the 
eye of law. It camnot.ibe taken into con- 
sideration by the income Tax Officer 
even for purposes of assessment. In view 
of this settled position, an assessee who 
files a return. after the expiry of four 
years is liable to be treated as having 
not filed a return at., all, so.as to be 
covered by the first part of cl. (a). From 
this point of view, the second part of 
cl. (a) becomes redundant, It will never 
be operative. _ : aes f 

-19. Im our viev, there is no justifica- 
tion for imputing to Parliament an in- 


tention to make the basis of distinction; 
a point which renders a part of the en- 
actment otiose. : 

20. Thus, there is ‘intrinsic evidence 
that the. ‘time-limit prescribed by sub- 
sec. (4) of S. 139 thas no relevance ‘to the 
accrual of the defaults attracting penalty; 
under cl. (a) of S. 271 (1). 

‘21. Before the Tribunal, reliance was 
placed on the decison of the ‘Supreme 
Court in Commissioner of Income-tax 
v. Kulu Valley ‘Transport Company 
Private Limited. ` (77 ITR 518); 
(AIR 1970 ‘SC 1734); This case is distin- 
guishable, In that rase, 'no question of 
imposition of penalty arose for conside~ 
ration. It was held that ‘a return filed 
beyond time: prescribed by :S. 22 (2-Ay 
was a valid return. This Supreme Court 
decision has been discussed at length’ by 
the Gujaret High Court in Additional 
Commr..of Income Tax v, Santhosh Indus- 
tries (93 ITR 563 at p. 578): (1974 Tax 
LR 753 at p. 761) by the Madras High 
Court in K., C. Vadadri -v..commr, :of Jn- 
come Tax; Madras (87 ITR 76 -at p. 80).3 
(1972 Tax LR 784 at p. 786); by a Full 
Bench of the ‘Orissa High Court in’ Commr, 
of Income Tax v., ‘Ganga Ram :Chapolia 
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(403 TTR 613 at p. €29) : (1975 Tax LR 


775 at p. 783) and by «a Division Bench 
of this Court in Addl. Commr., of Income 
Tax v. Sita Devi -Chand--(1976 UPTC 
407 at p. 409): (1977 Tax LR 37). We 


respectfully agree wifh the reasons men< . 


tioned in these decisions for distinguish- 
ing the Kulu Valley. case. In all these 
cases, it has been héld that filing of a 
return within the time..prescribed by 
S. 139 (4) will not exempt the assessee 
from ‘liability to penalty for viclating 
sub-sec. (1) or sub-sec. (2) of S. 139. 
The same view ‘has been taken by the 
Rajasthan High ‘Court in Addl.-Commr. of 
Income Tax, Rajasthan v. Noor ‘Moham- 
mad & ‘Co. (97 ITR 705) : ‘(1973 ‘Tax LR 
1559), by the Calcutta High -Court im 
Sunderlal v. Income Tax ‘Officer, Calcutta 
(1974) 97 ITR 183) and by ‘the Rajasthan 
High ‘Court in the Commr. of Income Tax, 
Rajasthan v. Indra & Co. (79 ITR 702) 4 
(AIR 1970 Raj 207). In this case, the Ra- 
jasthan High ‘Court ‘held that an assessee 
is liable te penalty. for not submitting 
the ‘returr. within the time allowed by 
S. 139 (1) even though he subsequently 
files a return in pursuance of a notice 
under S. 139 (2) within the time prescrib- 
ed by thet, notice. : 

‘22. The ‘case of Adarsh Construction Co, 
(1968) 70 ITR 796 (All) which ‘has ‘caused 
this reference to a Full Bench, remains 
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to be considered, In our. opinion, this 
decision is. distinguishable. In that. case;, 
the question was whether the nctice 
under S, 22 (3), and the consequent. 
assessment order made under S. 23. (4). 
were valid, We are not called. upon to 
decide any such question and. we refrain 
from making any observations with re- 
gard to the actual decision on that point. 
At page 799 the Bench observed: 

‘There should: be no difficulty in treat- 
ing return filed under sub-sec. (3) as 2 
distinct class.” 

This observation was made in respect 
of the power to issue notice and to pass: 
a best judgment assessment. In regard to: 
penalty; the Bench observed: ‘ 

“Mir, Gulati invited our attention to. 
section 28. of the Act, S. 28 provides for 
penalty for concealment of income. ©. 28 
refers to sub-secs. (I) and (2) of S. 22, 
but makes no reference to sub-s2c. (3) of 
the said: section. Mr. Gulati conterded 
that the language: of S.. 28 suggests: ihat’ 
a. return filed: under sub-sec. (3) of 5. 22! 
fs covered: by’ S.. 28. We do not think so, 
The returns to: be furnished under sub- 
sees, (1). and. (2) are obligatory, On the 
other hand! the returr: furnished under 
sub-sec: (3) is voluntary. The legislacur= 
rightly’ decided that there should be 
penalty: for non-compliance: with the re- 
quirements. of sub-secs, (1): and (2), but 
there is: no. need for prescribing a penalty 
for failure to: furnish. a voluntary  state= 
ment under sub-sec, (3): of S. 221” 


23. Sub-sec. (3) of S. 22 is row sub- 
sec, (4). of S. 139. All that this decision. 
says is, that no penalty was prescribed. 
for failure to furnish a return under sub- 
sec, (4: of S. 139. There can be no quar- 
rel with this proposition. The Bench 
observed. that the legislature _ rightly 
decided that there should be penalty for 
non-compliance. of the requirements of 
sub-secs:. (1): & (2), Agaim no. quarrel can 
be had’ with this observation, It seems: 
to. suggest that even where a voluntary: 
returm has been filed under sub+sec. (Siof 
S. 439 which is equivalent to: sub-sec: (3Y 
of S: 22, yet penalty is leviable for non= 
compliance: with the requirements of sub=- 
secs. (1) and (2) of: S: 139: If at all, this: 
decision is‘ in conformity with the view 
that has: appealed to: us: and’ the various: 
High. Courts. mentioned above: The ques— 
tions. as: referred to: us: do not bring vut ' 
the true controversy. We. accordinzly: 
reframe: the questions. as follows.:— 

“L. Whether on. the facts and in -he 
circumstances of the case. the return. of. 
income. filed. under S.. 139: (4). be treaced, 
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as a return filed within the time pre- 
seribed by S. 139% (1). 

2, Whether on the facts and in the 

circumstances of the case, the assessee 
was legally liable to penalty under S. 271 
(1): (a).” 
- 24 We would, therefore, answer the 
first question in the negative against the 
assessee and in favour of the Department 
and the second question in the affirma- 
tive in favour of the Department and 
against the assessee. As the assessee has 
not. represented, there will be no order 
as to costs, 

25. Let these answers and this 
opinion. be transmitted to the Income Tax 
Appellate. Tribunal under the signatures. 
of. the Registrar and the seal of the 
Court, 

Reference answered accordingly, 
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MAHAVIR SINGH, J. 
Phool Chand, Appellant v. Lala Neem 
Chand and another, Respondents. 
Second Appeal No. 3199 of 1967, D/- 
24-8-1978.* f 


(A} Mahomedan Law — Expression 
“Shafi-i-khalit” — Denotes those who 
share in appendages of property — 
Easement of discharge of water — Both 
dominant tenement holder and servient 
tenement holder are “Shafi-i-khalit” — 
(Words. and Phrases —— Shafi-i-khalit), 

: (Paras 8, 9) 

(B). Constitution of India, Art. 19¢1)(f 
and (5) — Right of pre-emption —— Whe- 
ther void. as: imposing an unreasonable 
restriction on. right to. hold and acquire 
property — (Mahomedan Law — Pre- 
emption),. 


A right of pre-emption imposes a 
restriction. on the right of both vendor 
and vendee to acquire property and was, 
therefore, hit by Article 19(i) of tha 
Constitution of India. However, sub- 
clause (5) of this Article premits reason- 
able restriction, The right. of pre-emp- 
tion by a servient tenement holder to 
pre-empt. dominant. tenement is not. with- 
in the limits permissible under Art. 19(5) 
and it is, therefore, hit by Art. 19(1)(f). 
Case law reviewed, _ (Paras 10, 15, 21). 
*(Against. judgment and’ decree of ‘R. C. 
Verma, 2nd Addl. Civil- J., Muzaffar- 
nagar, D/- 22-11-1967). : 
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Cases Referred : Chronological Paras 
AIR 1977 SC 1206: (1977) 2 SCC 605 


20A 

1972 All LJ 413 
18 

1965 All LJ 1178 
41, 12, 14, 20 


AIR 1972 All 313: 
FB 
AIR 1966 All 271: 


AIR 1963 Raj 195 9 
AIR 1962 SC 1476 19 
AIR 1960 SC 1080 116 
AIR 1956 Madh Bha 1 (FB) 12 


K. C, Agarwal, for Appellant, : 
JUDGMENT :— This second appeal has 
been preferred by the defendant, i 


2. The house of the plaintiff respon= 
dent -No. 1 and the shop in question 
belonging previously to defendant-res~ 
pondent No, 2 ‘were contiguous. The 
water of the roof of the shop -flowed 
through the house of the plaintiff-respon- 
dent and thus she had acquired the 
right of easement of discharge of water, 
It so happened that the defendant No. 2 
transferred this shop to_the defendant 
No. 1, who is now the appellant before 
this Court on 30-365 for Rs, 2500/-. 
Further the ventilators of the house of 
the respondent open on the roof of the 
shop and he had acquired a right of 
easement for light and air. There was 
also alleged to be a joint wall between 
the shop and the house. 


3. The case of the plaintiff-respondent 
is that according to the customary law 
of pre-emption, he being a Shafi-i-Sharik 
(for sharing joint wall) and also Shafi-i- 
Khalit for the easement of the light and 
air, and for easement of discharging of 
water by the other side was entitled to 
pre-empt the same, So after performing 
necessary demands (Talabs, though there 
was no necessity for the same according 
to the custom) he claimed’ that the sale 
be made in his favour but the same 
having been refused, he filed a suit. 


4. The defendant No. 1 appellant, wha 
alone contested the suit, alleged that 
there was no such custom of pre-emption 
and in any case the plaintiff-respondent 
was not Shafi-i-Sharik as the wall was 
separate and he was also not Shafi-i- 
Khalit, 


5. The learned Trial Court held that 
there was no joint wall and so he was 
not Shafi-i-Sharik. He also held that 
there would be no pre-emption on the 
ground of easementary right of light and 
air as it was an unreasonable restriction 
and so void. He, however, held that the 
plaintiff-respondent was Shafi-i-Khalit on 
account of his being a servient tenement 
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‘deals with the easement of discharge o 
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holder due to the owner of the shop 
having a right of easement of flow of 
water through his house and there was 
a custom for pre-emption for such per- 
sons, accordingly he decreed the suit. 


6. The learned Additional Civil Judge 
upheld all the findings of the trial court 
and so dismissed the appeal, 


7. In this appeal here two points have 
been urged on behalf of the appellant. 
One is that on the findings recorded by 
the courts below, the plaintiff-respondent 
could not be said to be Shafi-i-Khalit and 
as such was not entitled to pre-empt, 
Secondly it was contended that even if 
he was so, such a right of pre-emption 
offended Article 19(1)(f) of the Consti- 
tution inasmuch as it imposed an unrea~< 
sonable restriction on his right to hold 
and acquire a property and so it was void 
and unenforceable, _ 


8. So far as the first point is concern- 
ed, the contention of the learned counsel 
for the appellant is that being a servient 
tenement holder the plaintiff-respondent 
has no right. He only has a dwy to 
allow the right of the dominant tene- _, 
ment holder to be performed. This cong 
tention is not correct, The expressién 
“Shafi-i-Khalit” is not concerned with 
the rights and duties. It only denotes 
those who share in the appendages of 
the property. This is not disputed that 
the dominant tenement holder is Shafi-i- 
Khalit, It implies that he shares an 
appendage with the other person who 
is a servient tenement holder, Therefore, 
both the dominant tenement holder and 
the servient tenement holder are Shafi-i- 
Khalit, 

9. In Ladu Ram v. Kalyan Sahai (AIR 
1963 Raj 195) the definitions of the word 
“Shafi-i-Khalit” given by -Sir Roland 
Kayvet Wilson in “A Digest-of Anglo« 
Muhammadan Law” and Tyabji in Muha- 
mmadan Law have been quoted. They 
showed that both the dominant tenement 
holder as well as servient tenement 
holder are shown to participate in their 
appendages and as such are Shafi-i- 
Khalit. Of course in that case persons 
claiming easements other than those of 
right of way or discharge of water were 
not held to be Shafi-i-Khalit but that is a 
different thing. For this case which 





water, both are Shafi-i-Khalit. s 


10. Tke. next question raised. by the 
learned counsel for the appellant is, how- 
ever, important. This is not disputed 
that a right of pre-emption imposes a'.- 
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restriction on the right of both vendor 
and vendee to acquire property and was, 
therefore, hit by . Article 19(1) of che 
Constitution of India, However, swub« 
clause (5) of this Article permits reason~ 
able restriction to be placed in ~he 
interest of ‘general public or in the 
interest of Scheduled Tribes. Here there 
is no case of the latter category. It has, 
therefore, only to be seen whether the 
right of pre-emption claimed by the 
plaintiff-respondent is in the interest of 
general public; is a reasonable restriction 
within the meaning of sub-clause (5) of 
Article 19 or not. 


11, In Mahboob Hasan v. Ram Bharzos 
Lal (1965 All LJ 1178): (AIR 1966 All 
271) this question came up for considera- 
tion whether custom of pre-emption as 
regards Shafi-i-Khalit was void being 
not reasonable according to this stb- 
clause (5) of Article 19, It was held that 
no general opinion could be given abcut 
all kinds of Shafi-i-Khalits, In that case 
the question of custom of pre-emption 
about Shafi-i-Khalit concerning dominent 
tenement holder was in issue and it was 
held that it was void being unreascn- 
able restriction on the rights of the pro- 
perty of citizens of India. About other 
kinds of Shafi-i-Khalits, it was observed 
that it would depend upon the nattre 

_ of claim in each case. 


12. No case dealing specifically with 
only the claim of servient tenement 
holder has been cited before me In 
Babu Lal v. Gowardhan Das (AIR 1956 
Madh Bha 1) (FB) there was a general 
observation both about dominant tere- 
ment holders and servient tenement hol- 
ders and for both those ‘cases it was held 
that they even (sic) reasonable provi- 
sions. But so far as this court is concern- 
ed it has already taken a view that tne 
custom of pre-emption as regards ‘domi- 
nant tenement holder is not a reasonakle 
one, vide Mahboob Hasan v R, B. Lal 
(supra). As there is no separate reasoning 
for two kinds of tenements, this ruling 
would have no persuasive value for this 
claim of a servient tenement holder, 


13. Learned counsel for the appellant 
contends that when the custom as regards 
dominant tenement holder has been held 
to be unreasonable and so void, it would 
naturally follow that the custom of pre- 
emption by his counter-part, i.e, servient 
tenement holder should also be declar- 
ed void. 


14. Learned counsel for the plaintif- 
respondent, however, contends that there 


‘however great, no 
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is a differerice in the nature of the two 
rights, while in the case of dominant 
tenement holder, the only interest of 
such a person as observed in Mahboob 
Hasan v. R. B. Lal (AIR 1266 All 271) 
(supra) was a continuation of easemen- 
tary right and it did not matter as to 
who is servient tenement holder, it makes 
a difference (sic), By getting a right of 
pre-emption he will for all time to 
come unburden himself from the right of 
dominant tenement holder which may be 
a constant source of irritation to such a 
person and as such the view in Mahboob 
Hasan v. R. B. Lal (supra) should not 
hold good in the case of such a person, 


15. There is no doubt that there is 
some difference in the nature of the claim 
of a dominant tenement holder anda 
servient tenement holder but this differ- 
ence alone is not enough to bring the 
case within the protection of sub- 
clause (5) of Article 19 As already 
pointed out, the restriction, which has 
been protected by this sub-clause (5) is 
that which is in the interest of general 
public, It is pointed out that no public 
interest would be served by merely trans- 
ferring a property of an individual to 
another, 


16. In K. K. Kockuni v. The States of 
Madras and Kerala (AIR 1950 SC 1080) 
their Lordships of the Supreme Court 
quoted a passage from Willoughby on 
Constitutional Law in para 40 of their 
judgment which very nicely points out 
the difference between the individual 
needs and a public interest. The quotation 
is as follows (at pp. 1098, 1099) :— 


“As between individuals, no necessity, 
exigency, however 
imminent, no improvement, however 
valuable, no refusal, however unneigh- 
bourly, no obstinacy, however unreason- 
able, no offers of compensation, however 
extravagant can compel or require any 
man to part with an inch of his estate.” 


17. So merely because of a great ad- 
vantage to a servient tenement holder 
in purchasing the property of a domi- 
nant tenement holder the restriction 
cannot be called reasonable, It has still 
to be shown that it serves some general 
public interest. 

18. It may also ‘be mentioned that in 
another case of easement Jagdish Saran 
v. Brij Raj Kishore (AIR 1972 All 313) (FB) 
it was held that no public interest is 
involved in giving right of pre-emption 
to such persons. It only benefits the pre- 
emptor. E 
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19. Some indication is, however, avail- 
able as to what can be public interest. in 
cases of pre-emption (which initially 
benefit only the pre-emptors). from Bhau 
Ram v, Baij Nath Singh (AIR 1962: SC 
1476) where while upholding the validity 
of rights of pre-emption to co-sharers, 
it was observed that in cases of pro- 
perties subject. to common management, 
it would ultimately lead to proper 
management of such properties if it re- 
mains in the hands of existing co-sharer 
or co-sharers, but no. such purpose is in- 
volved in cases of servient or dominant 
tenement. holders, Each of them remains 
fin exclusive charge of his: property in- 
cluding the part. of easement concerning 
his property. They have only a duty ta 
each other towards. maintaining the 
easement without having any common. 
management of anything. 


20. It is. true that on. the same person 
acquiring both the dominant and servient 
tenements, there would be no longer any 
bickering that may sometimes take place 
between the two ebout working of the 
easement in question, But. that has: noth- 
ing to-do about. proper management of 
their properties. Moreover’ such a point 
was also involved when a‘dominant tene- 
ment holder claimed to pre-empt a ser- 
vient tenement. but such a restriction in 

is case was held to be void in Mahboob 
Hasan v. R. B. Lal. (AIR 1966 All 271) 
(supra). There is. no reason why a. distinc- 
tion be made in favouring a servient 
tenement holder, 


20A. The learned counsel for the plain- 
tiff-respondent relies upon Munshi 
v. Richpal ((1977) 2 SCC 605): (AIR 
1977 SC 1206) in support of his conten- 
tion that merger of different rights in a 
property in one person is in the general 
interest, In this case, however, this point 
was not decided. It was merely decided 
as to whether a tenant, though he had 
been ousted, even if wrongly, had a 
right to. pre-empt, But even otherwise 
that case fits. in: with the general national 
policy of agrarian reform. giving proprie- 
tary right to actual cultivator. No such 
general interest is involved here.. 


21. Hence this, kind of right of pre- 
emption is not within the limits of per- 
missible restriction under Article 19(5) af 
the Constitution. 

22. Accordingly the appeal is allowed 
with costs. The judgments. and decrees of 
both the courts below are set aside and 
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the suit of the plaintiff-respondent is dis- 


missed with costs, 
Appeal allowed, 
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Madan Lal, Appellant v. Ram Swa=~ 
rup and another, Respondents, 


F. A. F. O. No. 167 of 1977, Djs 
18-5-1978.* 
(A) U. P. Civil Laws Amendment 


Act (37 of 1972), S. 9 — Jurisdiction 
— Suit for ejectmernt and recovery of 
rent — Instituted in Mounsiff’s Court 
before commencement of the Act — 
Suit stands transferred to his own 
Court on conferment of jurisdiction of 
Small Cause Court. 


Where a suit for ejectment end re- 
covery of rent was instituted in Munsif’s 
court on original side, who was not 
invested with the jurisdiction of Small 
Cause Court, and recording of evidence 
had not: started it stood transferred to 
his own Court when the jurisdiction 
of Small Cause Court was ccnferred 
on him and thereafter the Munsif 
alone had jurisdiction to try the suit 
in question, AIR 1976 All 232 Rel. on. 

(Para 4) 


(ŒŒ) U. P. Civil Laws Amendment 
Act (37 of 1972) S. 9 — Provincial 
Small Cause Courts Act (9 of 1887), 
S. 32 — S. 9 of Civil Laws (Amend- 
ment) Act and S.-32 of Smal? Cause 
Courts Act do not conflict. (Constitu- 
tion of India, Art. 254 (2)). (Para 5) | 

Though the U.P. Civil Laws Amend- 
ment Act impinges on the same sub- 
ject in the concurrent list as the 
Small Cause Courts Act as it was re- 
served for the consideration >f the. 
President in case of any repugnancy 
it will prevail over any Central Act in 
State of U. P. under Clause (2) Arti- 
cle 254 of the Constitution. . (Para. 5) 


Cases Referred: Chronological Paras 


AIR 1976 All 232:. 1975 All WC 
653 4,5 
- JUDGMENT :— This appeal on be- 
half of the defendant, unlike other 


commonplace appeals of a set pattern, 





*(Against Judgment and order of I.P, 
Mittal, Dist. J. Pauri Garhwal, Da 
2-4-1977.) : 


GV/Iv/D173/78/WBK/SNV- 


1978 
arising out of an order refusing to set 
aside an ex parte, decree assumes in- 
portance on account of an interestmg 


question of law raised by the counsel 
for the appellant. 


2. The short facts of the case are 
that the respondent filed a suit ior 


ejectment and recovery of Rs, 323.32 p. 
“as arrears of rent against the aprel- 
lant on 18-12-1970 in the court of 
Musif Lansdowne. By virtue of a nati- 
fication, No, 526 dated 25-10-1972, <he 
powers of Small Cause Court w=re 
conferred on Munsifs and Civil audes, 
The notification reads thus: 

“In exercise of the powers centanesd 
by sub-sec. (1) of Sec. 25 of the Ben- 
< gal, Agra and Assam Civil Courts 
Act, 1887 (Act, XIE of 1887) as amend- 
ed by the U.P. Civil Laws Amend- 
ment Act, 1972 (U.P. Act No. 37 of 
1972), delegated by the State Gove-n- 
ment under sub-sec. (3) of the “szid 
sec, 25 to the High Court, and in sup- 
ersession of all “ earlier - notificaticas 
issued in this. behalf, the High Cozrt 
is pleaséd to confer, with immedizte 
effect, upon all the Civil Judges aad 
Munsifs, while posted in a district 
where there is.no court of Small 
Causes, the. jurisdiction of a Judge of 
a Court of Small Causes under “he 
Provincial Small Cause Courts Act, 
1887 (Act IX of 1887) for the trial of 
suits up to the value specified be- 
low :— , ` 


(i) all suits of the nature refersed 
to in the proviso to sub-sec. (3) of 
sec, 15 of the said Act. XII of 18=7, 
cognizable by a, Court of Small Can- 
ses— 


(a) Civil Judges ... OF any. value not PE EN 
: ve thousand rupees: 
(b) Munsifs — 


e. Of any value not exceeding 
rupees one thousand: 
(ii) all thes suits cognizable by a Court of Small 
uses— 
(a) Civil Judges ... OF am ny value not exceeding 


. one thousand rupees: 
(b) Munsifs ew Of any valué not exceed_ng 
s five hundred rupees: 


` By order of the Coumt 
B. C, Jauhari. 
> Registrar,” : 


On 5-2-1973 the above suit was tracs- 
ferred to the ‘court of the Civil Jucze 
of Tehri Garhwal which is a separzte 
district. It will be “pertinent to mte 
that Lansdowne where the suit ‘kad 
been- instituted is situate in the district 
of Pauri Garhwal. On 31-3-1976. te 
suit was transferred to the court of ine 
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The suit 
hearing on 14-8- 
District Judge, Pauri 
Garhwal. The defendant was contest- 
ing the suit and had filed a written 
statement. It is alleged that his coun- 
sel could not reach the court on the 
date fixed owing to breach in the road 
leading to the court and that he came 
to know of the ex parte decree some 
days afterwards. An application for 
setting aside the ex parte decree was 
moved on - 27-9-1976 which was dis- 
missed by the learned Judge, Aggriev- 
ed by that order the defendant has 
come up in appeal to this Court. 


3. The contention on behalf of the 
appellant ‘is that sufficient explanation 
had been offered on behalf of the ap- 
pellant for the absence of his counsel 
on the date of hearing and the learn- 
ed Judge acted arbitrarily in rejecting 
the application for setting aside the 
ex parte decree, It is, however, not 
necessary. to express any opinion on 
the merits of this application inasmuch 
as Sri Rishi Ram appearing on behalf 
of the appellant has raised a more for- 
midable objection which if accepted, 
goes to the root of the matter. His 
contention is that the suit could not 
have been transferred to the District 
Judge Pauri Garhwal and the Munsif 
Lansdowne in whose court it was in- 
stituted “and where it was originally 
pending had exclusive jurisdiction to 
try the same, For this reason, accord- 
ing to his submission, the impugned 
order was apparently void, illegal and 
without jurisdiction. His contention 
appears to be well-founded. - 


4. The U.P.” Civil: Laws Amend- 
ment Act (Act 37 of 1972) came into 
force on 20-9-1972. Sec, 9 of this Act 
runs as follows: 

“Transitory provision ............ ANY 
suit of the nature. referred to in the 


District Judge, . Pauri Garhwal, 
was fixed for final 
1976 before the 


‘proviso to, sub-sec, (1), and sub-sec. (2) 


of sec. 25. of the Bengal, Agra and 
Assam Civil Courts Act, 1887 (whether 
its value ‘exceeds two thousand rupees, 
or as the case may be one thousand 
rupees or not) or the. proviso to sub- 
sec. (3) of sec, 15 of the Provincial 
Small Cause Courts Act, 1887, institu- 


: ted before the date of commencement 


of this Act in. any court other than 
a Court of Small Causes or a Court 
of Civil Judge or .Munsif exercising 
jurisdiction of a Judge of a Court of 
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Small Causes and pending in that 
court immediately before the said 
date, not being a suit in which the 
recording of oral evidence for any 
party has commenced or concluded be- 
fore the said date, shall, upon the con- 
ferment of jurisdiction or enhanced 
pecuniary jurisdiction on a Civil 
Judge, Munsif, District Judge, or Ad- 
ditional District Judge or on a Court 
of Small Causes under the said pro- 


visions, stand transferred to such 
Court and shall be decided by that 
Court.” ; 


In the case of “Kailash Chand v. Lalta 
Prasad” (1975 All WC 653): (AIR 1976 
All 232) G. C, Mathur, J. succinctly 
laid down the five essential conditions 
on the fulfilment of which S. 9 would 
be attracted (at p. 235 of AIR):— 


“i. It was a suit by a lessor for the 
eviction of a lessee from a building 
after the determination of his lease, 
or for the recovery from him of rent 
in respect of the period of occupation 
thereof during the continuance of the 
lease or of compsansation for the. use 
and occupation thereof after such de- 
termination of lease: 


2. The suit was instituted before 
20-9-1972, the date of commencement 
of Act, 37 of 1272. : 


3. It was instituted in a Court other 
than a Court of Small Causes or a 
Court of a Civil Judge or Munsif 
exercising jurisdiction of a. Judge of a 
Court of Small Causes.; 

4. It was pending in that Court 
immediately before.. 20-9-1972; and 


5. The recording of oral evidence 
for any party had not commenced or 
concluded before 20-9-1972.” 

Applying the above test to the ‘facts 
of the present case, it is manifest that 
the provisions of S. 9 were fully at- 
tracted. 
the eviction of the lessee from a shop 
after the determination of the lease 
and for the recovery of rent, It had 
been instituted before 20th September, 
1972 and was vending in the Court 
immediately before that date. It is also 
not disputed that the recording of 
oral evidence for any party had not 
. commenced or concluded before 20-9- 
1972. There is also-no controversy -that 
the Munsif in whose court the suit 
was instituted did not enjoy the powers 
of Small Causes Court prior to 25-10- 


It was a suit by a lessor for. 
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1972 which is the date of the notifica- 
tion by which these powers were con- 
ferred. The inevitable effect of Sec, 9. 
would be that a suit for ejectment 
and arrears of rent ete, instituted in 
the Munsif’s court on the original side 
who was not invested with the juris- 
diction of Small Cause Court shall, 
upon the conferment of that jurisdic- 
tion on him, stand transferred to his 
own court. Naturally the Munsif will 
have jurisdiction to try the suit be- 
cause the other requirements of sec. 9. 
are satisfied. It follows that the suit 
could not have been transferred to the 
court of the District Judge whc even- 
tually disposed of the same by passing 
an ex parte decree, 


- 5. The same conclusion is reinfor- 
ced by a consideration of the relevant 
contents of notification No, 526 dated 
25-10-1972. In the scheme of this noti- 
fication District Judge finds no place, 
and the intention seems to be that 
where there is a Civil Judge enjoying 
the powers of Small Cause Court he 
alone would try such suits, but if 
there is no Civil Judge, then of course, 
the District Judge: would have the 
jurisdiction to try such suits. This will 
be borne out by another noti-ication, 
No, 525, of the same date. Ey this 
notification jurisdiction of a Judge of 
a Court -of Small Causes for the trial 
of all suits irrespective of their value, 
which were for eviction from a build- 
ing or for recovery of rent or for 
compensation for use and occupetion, 
was conferred upon all District Judges 
and Additional District Judges. As I 
have already pointed out, the second 
notification, No. 526, was also issued 
on the same date and its contents 
have been set out in the earlier part 
of this judgment. These two notifica- 
tions have to be read together and 
reconciled. Notification No, 526 is 
in supersession of the earlier notifica~ 
tion only in the sense that where Civil 
Judges are available in the District 
concerned, then the suits of a value 
not exceeding Rs. 5000 shall bə tried 
by them alone and the District Judge 
cannot ‘arrogate to himself the juris- 
- diction to try the same. That these 
two notifications must be read as sup- 
plententing each other and should be 
harmoniously interpreted is clear also 
from the observation made by G. C. 
Mathur, J. in the case of Kailash 


rai 
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Chand (AIR 1976 All 232) (supra) 
the effect (at p. 236 of AIR):— 
“It appears that at Fatehpur taere 
is no court of Civil Judge, Therezore, 
the suit would be cognizable by the 
District Judge or by an Additional 
District Judge, The District Judge, 
Fatehpur, was not right in returning 
the suit to the Munsif for trial.” 
Learned counsel for the responienf 
placed reliance on sec. 32 of the >ro- 
vincial Smail Cause Courts Act {Act 
[iX of 1887), which reads as follows: 


to 


“1, So much of the Chapters II and 
IV as relate to— ; 


(a) the nature of the suits cognizable 
by Courts of Smail Causes, 

(b) the exclusion of the jurisdiction 
of other Courts in those suits, 

(c) the practice and procedure of 
Courts of Small Causes, 

(d) appeal from certain orders of 
those courts and revision of cases de- 
cided by them, and 


(e) the finality of their decrees and 
order subject to such appeal and revi- 
sion as are provided by this Act, 
applies ‘to Courts invested by or un- 
der any enactment for the time being 
in force with the jurisdiction of a 
Court of Small Causes so far as re- 
gards the exercise of that jurisdic-ion 
by those courts. : 


(2) Nothing in sub-sec, (1) with res- 
pect to Courts invested with the juris- 
diction of a Court of Smal) Causes 
applies to suits instituted or procesd- 
ings commenced in those courts before 
the date on which they were invested 
with. that jurisdiction.” 

The contention of the learned course] 


for the respondents is that since in 
the instant case the plaintiff’s suit was 
instituted on 18-12-1970 and he 
notification No. 526 was .issved 
on 25-10-1972, therefore by vir- 
tue of sub-sec, (2) of sec. 32 of -he 
Provincial Small Cause Courts act 


(the court) was bound to try the suit 
on the original side and noè as a 
Small Cause Court’ suit. According to 
him there was a conflict between the 
provisions of sec. 9 of the U.P. Civil 
Laws Amendment Act. and sec, 32 [2) 
of the Provincial Small Cause Courts, 
Act. I am unable to accede to this 
contention and I think that this ecn- 
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flict can satisfactorily be resolved by) 
a recourse to clause (2) of Art. 254 of 
the Constitution which reads: 


“(2) Where a law made by the legis- 
lature ofa State with respect toone of 
the matters enumerated in the Concur- 
rent List contains any provisions repugn- 
ant to the provisions of an earlier law 
made by Parliament or an existing 
law with respect to that matter, then 
the law so made by the Legislature of 
such State shall, if it has been reserv- 
ed for the consideration of the Presi- 


dent and has received his assent, 
prevail in that State: . 
Provided that nothing in this 


clause shall prevent Parliament from 
enacting at any time any law with re- 
spect to the same matter including a 
law adding to, amending varying or 
replealing the law so made by the 
Legislature of the State.” 


My attention was drawn to entry 
No. 46 of List III of the Seventh Sche- 
dule of the Constitution which men- 
tions “Jurisdiction and powers of all 
courts, except the Supreme Court, 
with respect to any of the matters in 
this List.” Whereas the Provincial 
Small Cause Courts Act is a Central 
Act, the U.P. Civil Laws Amendment 
Act is a local Act and both of them 
impinge on a subject which is included 
in the Concurrent List. The U.P. Civil 
Laws Amendment ‘Act was reserved 
for the, consideration of the President 
and received his assent on September, 
12, 1972. Therefore, in case of any 
repugnancy, this Act must prevail over 
any Central Act in the State of U.P. 
In that view of the matter, sec. 32 (2) 
of the Provincial Small Cause Courts 
Act is excluded and could not be at- 
tracted to the facts of the present 
case, 


6. For these reasons I hold that the 
orders dated 14-8-1976 and 2-4-1977 pass- 
ed by the District Judge, Pauri Garh- 
wal, were nullities, They are, therefore 
set aside, and this appeal is allowed, 
and the Munsif, Lansdowne is ordered 
to restore the suit to its original num- 
ber and proceed to try the same as a 
Small Cause Court Suit. In the cir- 
cumstances of the case, no order is 
made as to costs, . . 

Appeal allowed. 
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Smt. Ram Kali, Applicant v. 
Ram and others, Opposite Parties. 
Revision Appln. No. 49 (S) of 1976, 
D/- 24-5-1978.* 


Transfer of Property Act (4 of 1882), 
S. 106 — U. P. General Clauses Act 
(1 of 1904), S 4 (28) — Notice under 
S. 106 of T. P. Act — Tenant asked to 
quit within one month of service of 
notice — One month means month re- 
ckoned according to British Calendar 
— When notice is given in February, 
month can mean 
— Notice in the instant case asking the 
tenant to quit within one month i.e, 
within less than 30 days held not bad, 

(Para 3) 

Anno: AIR Comm. T, P, Act (1882), 

S. 106, N. 39. l 


` S. Mirza, for Applicant; 
mal, for Opposite Parties, 


Sia 


P. C. Sri- 


D. N. JHA, J.:— Srimati Ram Kali 
has filed this. review application and 
has also preferred an. application for 
setting aside the ex parte -order passed 
by a learned single Judge of this 
Court dated 13-4-1976: eS pea 


2.. We have gone: through the order 


passed by the learned ‘single Judge 
in Second’ Appeal No. . 355 of 
1972. The appeal owas allowed and 


the judgment and decree of the Civil 
Judge, Kheri, dated 20-7-1972 and the 
decree dated 31-8-1971 were set aside. 
Since the learned Judge has retired 
the matter has 
Bench, a 


3. The sole question considered. by 
the learned Judge while. disposing of 
the second appeal -was that the. notice 
served under S. 106 of the Transfer of 
Property, Act was bad as it did not 
give one month’s notice and, therefore, 
the orders passed by the subordinate 
courts were not correct.. We have gone 
through the. application . for setting 
aside of the ex parte decree and, „we 
are constrained tc observe that., no 


*(Against judgment of O. ‘P, Trivedi J. 
4in second Appeal No. 355 of 1972, D/- 
13-4-1976.) 
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“month of the date 


less than 30 days,’ 


come ‘up before this 


A.LR, 


sufficient cause has been shown in the 
said application supported by affidavit 
to set aside the ex parte order, While 
considering the review application we 
have gone. into the merits of the case 
and we are of the view after exami- 
nation of the facts and hearing the 
learned counsel for the parties - that 
no case is made out for interference. 
In the instant case a notice under Sec- 
tion 106 of the Transfer of Property 
Act was served on 8-2-1968. In the 
notice it was directed that the : ap- 
pellants i, e. the present opposite par- 
ties were to quit the land within one 
of service of the 
notice. The word ‘month’ has been de- 
fined’ in the U, P,- General Clauses 
Act as:— ‘| : 


“Month” shall mean a'`.month re- 

ckoned according -to the - British Calen< 
dar.” a i : 
It, therefore, follows that the month 
commences from the first and ends 
with last day of the month i. e. in the 
instant case the month would. com- 
mence from the 8th of February and 
would finish on the 7th of March, 1968. 
Therefore, the period would he . tess 
than 30 days-as envisaged under. Sec- 
tion 106 of the Transfer of Property 
Act, It appears that it was lost ` sight 
of that the notice was being served in, 
tha month of February and not any 
other month, The learned counsel aru- 
ed that one month would envisage 
30 days, We have already discussed 
the facts regarding the notice and we 
do not think that there is any sub- 
stance in. this submission of the learn~ 
ed counsel that in the. instant case one 
month would mean 30 days as the 
notice had been given in the month of 
February. The review petition ` there- 
fore, in our opinion suffers from lack 
of substance as- there is no apparent 
error in the order passed by the learn~ 
ed ‘single Judge, 


4. The result is that in view of the 
observation made © above the review 
application’ as ‘well as the application 
for ‘setting aside ex parte decree fail 
and: are accordingly dismissed, We 


make ‘no'order as to costs, 
Application dismissed. 
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Baboo Lal, Applicant v. Dakhini Tin, 
Opposite Party, 

Civil Revn. . No, 
8-8-1978.* l 

Provincial Small Cause Courts Act (9 
of 1887), S. 25 — Findings of ‘fact of 
trial Court — Interference — Extent. 

While exercising power under S, 2€ it 
is not open to the High Court or to “he 
District Judge to re-assess the eviderce 
or to interfere with the findings of fact 
recorded by the trial court. It is further 
not open to interfere with the finding of 
the trial court ‘even though those findings 
may be ‘based on inferences drawn by the 
trial court. Even if the finding of the 


1978 


853 of 1977, D/- 


trial court ‘is erroneous or even if another ` 


view may be possible on the appraisal of 
the evidence on record, it is not open to 
the court to interfere with those findings 
under S. 25. Mere branding of the fird- 
ings of the trial Court as perverse would 
not give jurisdiction to the revisional 


Court to interfere’ with such fird- 
ings when the revisional court does 
not record finding of any legal 


error in placing burden of -proof or in 
appreciation of the evidence. A perverse 
finding is that which is not sustainable 
on the evidence on record and to which 
no reasonable person would arrive. AIR 
1963 SC 698; AIR 1969 SC 1344 and 1965 
All LJ 989, Rel. on. (Paras 4, 6A, 8) 

Anno: AIR Manual (3rd Edn.), Provin- 
cial Small Cause Courts Act, S. 25, N. 11. 


Cases Referred: Chronological Paras 
AIR 1969 SC 1344 i 5 
1965 All LJ 989 6 
AIR 1963 SC 6898 - 4 


S. N. Sahai and Vishnu Gupta, for 
Applicant; Raja Ram Yadav, for Opposite 
Party. 

ORDER :— This is plaintiffs applica- 
tion in revision under Section 115 of the 
Code of Civil Procedure for setting aside 
the judgment and decree of the Distrist 
Judge and to restore the judgment ard 
decree of the trial court, 


2. The plaintiff-applicant filed a suit 
for recovery of arrears of rent and ejec- 
ment against the defendant-opposite 
party. The defendant contested the suit 
on the ground that the plaintiff had mo 
Sa E E 


*(Against judgment and decree of P. N. 
Goel, Dist. J. Allahabad in Sm, Ç. C 
Revn. No. 575 of 1976), 
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title to the house in question ard he was 
not entitled to rent and that no relation- 
ship of landlord and tenant existed be- 
tween the parties, The trial court decreed 
the plaintiffs suit. On revision-applica- 
tion under Section 25 of the Small Cause 
Courts Act by the defendant, the District 
Judge set aside the trial court’s decree 
and dismissed the plaintiff's suit. Aggriev- 
ed, the plaintiff has preferred this revi- 
sion, 


3. Learned counsel for the applicant 
urged that the District Judge exceeded 
his jurisdiction in re-appraising the 
evidence and interfering with the find- 
ings of fact recorded by the trial court. 
The contention was that the District 
Judge while exercising jurisdiction under 
Section 25 of the Small Cause Courts 
Act had no jurisdiction to re-appraise the 
evidence or to interfere with. the find- 
ings of the trial court, While repelling 
the defendant's contention, the trial 
court had, recorded a finding that the 
plaintiff was entitled to sue the defen- 
dants for the recovery of the arrears of 
rent and ejectment as he was transferee 
of Basant Lal, Mukund Lal and Amrit 
Lal who were the recorded owners of 
the house, It further recorded finding 
that since the defendant had not paid 
any rent to the plaintiff, who had given 
notice to the defendant after the sale- 
deed was executed in his name by the 
original owners of the house, he was a 
defaulter. On appraisal of evidence on 
record it further recorded a finding 
that the defendant was plaintiffs’ tenant 


and the relationship of landlord -and 
tenant existed between the parties. 
The . District Judge considered the 


evidence both oral and documentary in 
detail and thereafter he recorded a find- 
ing that the plaintiffs case that. the 
defendant was tenant and that he had 
agreed to pay Rs. 35/- per mensem as 
rent to -him, was false and unbelievable. 
He further recorded a finding that although 
the defendant was in occupation of the 
house, he was not the plaintiff’s tenant, 
and as such, the-suit. for recovery of 
arrears of rent and ejectment against the 
plaintiff had wrongly been decreed by the 
trial court, The learned District Judge 
observed that the finding of the trial 
court was wholly perverse and deserved 
to be set aside, 


4, Section 25 of the Small Cause 
Courts. Act lays down that the court may 
satisfy itself that- a` decree made in any 
case decided by a. Court of Small Causes 
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was according to law. The court while 
exercising powers under Section 25 of 
the Small Cause Courts Act must con- 
fine itself to ascertain as to whether the 
decree of the Judge, Small Cause Court 
was according to law. While exercising 
the jurisdiction it is not open to the 
court to re-assess the evidence'or to sub- 
stitute its own conclusion of fact in 
place of that reached by the Judge 
Small Cause Court although it is open to 
the court to satisfy itself that there was 
no miscarriage of justice due to mistake 
of law. In Hari Shankar v, Girdhari Lal 
(AIR 1963 SC 698), the scope of Sec. 35 
of the Delhi and Ajmer Rent (Control) 
Act, 1952 “which conferred revisional 
power on the High Court to satisfy itself 
that the decision of the court below 
was according to Jaw, was considered. 
The Supreme Court” held that under 
Section 35, High Court could not. inter- 
fere with the plain finding of fact arriv- 
ed at by the courts below as the phrase 
‘according to law’ did not contemplate 
re-assessment of the value of the evi- 
dence or substitution of the findings of 
fact in place of those. reached by ‘the 
court below, a ; 


5, In Malini Ayyappa Naicker v. 
Manghraj Udhodas (AIR 1969 SC 1344), 
the scope of High. Court’s power under 
the first priviso to Section 75(1).of the 
Provincial Insolvency Act, 1920, was 
considered, Under the ist proviso to 
Section 75(1) of the said Act, the High 
Court was invesied with the power of 
satisfying itself that an order made in 
any appeal decided by the District Court 
was according to law. The Supreme 
Court held that the power conferred on 
the High Court under the 1st proviso 
- to Section 75(1) of the Provincial Insol- 
vency Act was similar to Section 25 cf 
the Provincial Small Cause Courts Acz. 
While exercising power under ‘Section 25 
of the Small Cause Courts Act, the court 
has no jurisdiction to interfere with 
the findings of fact recorded by:the court 
below merely because it may think that 
possibly the Judge who heard the case 
arrived at a conclusion which he could 
not have arrived at. n 


6. In Ram Narain v. Kanhaiya Lal 
Vishwakarma (1965 <All LJ 989, a 
Division Bench of this Court set aside 
the judgment of the Additional District 
Judge and restored that of the Court of 
Small Causes on the ground that the 
Additional District Judge while exercis- 
ing powers uncer Section 25 of the Small 


Baboo Lal. v:-Dakhini, Din (K. N. Singh J.) 


ALR, 


Cause Courts Act had exceeded his 
jurisdiction in re-assessing the evidence 
and in interfering with the findings of 
fact recorded by the trial court, The 
Bench held that true questions of fact 
could not be looked into by the court 
while exercising revisional powers under 
Section 25 of the Act. 


6A. These authorities “leave no room 
for any doubt that while exercising 
power under Section 25 of the Small 
Cause Courts Act, it is not open to the 
High Court or to the District Judge to 
re-assess the: evidence or to interfere 
with the findings of fact recorded by the 
trial court, It is further not open to 
interfere with the findings of the trial 
court ‘even though those findings may 
be based. on inferences drawn by the 
trial court. Even if the finding of the 
trial court is erroneous or even if 
another view may be possible on the| 
appraisal of the evidence on record, 
it is not open to the court to interfere 
with those findings under Section 25 of 
the Small Cause Courts Act, 


7. In the instant case, the plaintiff 
claimed to be owner and landlord of the 
house -in question on the basis of a sale- 
deed executed in his favour by Basantlal 
Mukund Lal and Amrit Lal, previous 
owners of the disputed house. The plain- 
tiffs further case-was that after the 


‘purchase, he had asked the defendant to 


vacate the house whereupon he had 
sought time to search another house and 
in the meantime, he had agreed to pay 
Rs, 35/- as rent to the plaintiff. The 
plaintiff examined himself and Ram 
Kinker in whose presence, the defendant 
had agreed to pay Rs. 35/- per month 
as rent to the plaintiff, The defendant- 
opposite party asserted that he had 
never agreed to pay rent to the plaintiff 
and there was no relationship of landlord 
and tenant between the parties, Ona 
detailed discussion of the evidence the 
trial court held that the testimony of the 
plaintiffs two witnesses, namely, Ram 
Kinker and Bholanath was trustworthy 
and their evidence proved that the defen~ 
dant was tenant of Basantlal Mukundlal 
and Amrit Lal and that he had agreed 
to pay Rs. 35/- per month as rent to the 
plaintiff. The learned District Judge ree 
appraised the entire evidence and ree 
corded a finding that there was no 
evidence to show that the defendant 
used to give rent to Basant Lal and his 
brothers, from whom the plaintiff had 
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further recorded a finding that che 
defendant along with his wife was living 
in the house free ‘of rent. The learr.ed 
District Judge disbelieved the oral testi- 
mony of plaintiff and his witnesses in 
holding that the defendant had never 
agreed to pay Rs, 35/- as rent to | the 
plaintiff, The question whether ~he 
plaintiff and his witnesses should have 
been believed was essentially within ~he 
domain of the trial court, the District 
Judge had no jurisdiction to re-appraise 
and analyse the entire evidence to 
arrive at findings other than those re- 
corded by the trial court, The inference 
drawn by the District Judge is quite 
contrary to those as drawn by the trial 
court, 


8. It was urged on behalf of che 
defendant-opposite party that the District 
Judge rightly interfered with the find- 
ings of the trial court: as its findings 
were perverse. No doubt, while setting 
aside the finding of the trial court, he 
District Judge observed that the findings 
of the Judge, Small Cause Courts were 
perverse on the question of relationship 
of landlord and tenant but the learned 
District Judge failed to point out eny 
mistake or error of law which may 
have vitiated the findings of the trial 
court. The learned Judge did not record 
finding of any legal error 
burden of proof or in appreciation of 
the evidence, instead the District Judge 
re-examined the evidence and recorded 
findings of his own. A perverse find.ng 
fs that which is not sustainable on che 
evidence on record and to which no 
reasonable person would arrive. The 
finding of the trial court was substan-ial 
on the appraisal of the evidence on 
record therefore the same could not be 
held perverse, The District Judge had 
no jurisdiction to interfere with he 
findings of the trial court, 


9. In the result, the revision suece2ds 
and is accordingly allowed. The judg- 
ment and decree of the District Judge 
are set aside and that of the trial court 
is restored, The applicant is entitled. to 
his costs, 


Revision allowed. 


in plac.ng - 


ri 
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Budh Sen, Appellant v. Smt. Rahi- 
man, Respondent. 


Second Appeal No. 30 of 1970, D/- 


23-8-1978*, 
(A) T. P. Act (4 of 1882), S. 106 — 
Notice — Intention to terminate ten- 


ancy when made out — Sufficiency. 


In, the notice the appellant has 
clearly expressed an intention that he 
did not wish the respondent to con- 
tinue in possession of the premises 
after the expiry of the period of one 
month, It is true that in notice in 
question it has not been stated that 
the tenancy of the defendant-respon- 
dent was being terminated. However, 
if an intention to terminate the ten- 
ancy can be clearly discerned by con- 
struing the words used in the notice 
as a whole, the mere fact that the ex- 
pression that tenancy was being ter- 
minated is not used, would not render 
the notice invalid. The language which 
has been used in the notice given by 
the appellant to the respondent, does 
unmistakably evince an intention on 
the part of the plaintiff-appellant not 
to continue the tenancy of the respon- 
dent. The notice would validly termi- 
nate the tenancy of the respondent. 
(1885) ILR 7 All 899 (FB), Dist. 1968 
All WR (HC) 854, Rel. on. (Para 6) 


Anno: AIR Comm. T P. Act (4th 
Edn.) S. 106 N. 19. 


(B) T. P. Act (1882), S. 106 — Civil 
P. C. (1908), S. 100 — Intention of 
landlord to terminate tenancy — Ques- 
tion of fact. 


Whether or not the intention of the 
landlord is to terminate the tenancy 
through the notice given to the tenant 
is essentially a question of fact to be 
inferred from the language used in the 
notice. If the intention to terminate 
the tenancy can reasonably be infer- 
red, the mere absence of words ex- 
pressly terminating the tenancy has no 
significance. (Para 7) 


AIR Comm: T. P. Act (4th 
(9th 


Anno: 
Edn.), S. 106 N. 19; Civil P. C. 
Edn.) S. 100 N. 29, 39. 


*(Against judgment and decree of 
Paramatma Swarup 2nd Tem, Civil ang | 
S. J. Etah, D/- 14-10-1969.) 
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Cases; Referred:: Chronological Paras 
1968 All WR (HC) 854. § 
(1885) ILR 7 All 899 (FB) 4,6 
Krishna Murari Sinha, for Appellant. 
JUDGMENT :— This is a plaintiff's 
appeal who-is the landlord of the pre- 
mises in. dispute. A . 
2. The appellart - brought the suit 
against the defendant for her eject- 
ment on the ground of default in, pay- 
ment of rent as also for recovery of 
the amount due as arrears of. rent. He 


had further claimed damages for use 


and occupation of the premises in 
question for the period of the pen- 
dency of the suit as also future in- 
terest, 


3. The trial court decreed the suit 
on the finding that the defendant had 
committed default in payment of rent 
and’ was consequently liable for eject- 
ment. It negatived the objection of 
the defendant that, the notice (Ext. 1) 
under S. 106 of the Transfer of Pro- 
perty Act was invalid, 

4. The  defendant-respondent ap- 
pealed. The lower appellate court 
affirmed the findings of the trial court 
on the question of there being a de- 
fault by the tenant and maintained 
the decree as regards the recovery of 
arrears. of rent. for the period in ques- 
tion and of the. amount of. interest 
thereon.) It, however, dismissed - the 
suiti in so far as is related to the relief 
for ejectment of the tenant. It also set 
aside the trial: court decree .as regards 
pendente- lite and future damages. - In 
reversing. the decree: for ejectment of 
the defendant-respondent, the lower 
appellate court took the view that. the 
notice (Ext, 1) was invalid, inasmuch 
as, it did not constitute a notice ter- 
minating the tenancy of the defendant- 
respondent. In arriving at that conclu- 
sion, 
upon a decision of this court in the 
case of Bradley v,. Atkinson ( (1885) 
ILR 7 All 899) (FB). It held that the 
language of the notice in the present 
case was akin to that in the aforesaid 
decision. which had: taken the:-. view 
that a notice- 9f the kind which was 
before this Court: in. Bradley v. Atkin- 
son did not amount to a valid notice 
to quit: l i 

5. Learned. counsel for the appel- 
lant has assailed the view taken by 
the lower appellate court, He’ has- urg- 


the lower appellate’ court relied _ 


ALR. 


,ed that a perusal -of the notice in. its 
entirety clearly establishes an inten- 
tion on the part of the plaintif#-appel- 
lant to terminate the tenancy of the 
defendant-respondent and, inasmuch 
as, no particular form of notice under 
S. 106 of the T, P. Act is prescribed- 
by law, the notice given to the defen- 
dant-respondent in the instant case 
could not be said to be invalid. He 
has also placed reliance, in support of 
his submission, upon the judgment of 
a learned single Judge in the case of 
Rajendra Kumar v. Smt. Maya Devi 
(1968 All WR (HC) 854) (decided by 
Hon. K. B. Asthana, J. as he then was). 
6. I have gone through the notice 
which was sent by the plaintiff-appel- 
lant to the defendant-respondent. The 


relevant portion of the notice runs 
thus.:— . 

“Aap ko mujhe kiraya 21-6-1967 
lagayat 20-3-1968 tak ka ‘kiraya 


Rs. 54/- alawa water tax wa sood aap 
key jummey wajib hae. Aap. notice 
pahunchane ke ek maah men kiraya 
wa sud ada kar den warna default ho 
jayega aur yasi surat me aap kc wajib 
hae ki ek maas makan men qabdiz wa 
deakhil rah kar qabza hamarey men 
deiden aur makan ki halat khasta aur 
najuk. hae, kutch hissa gir bhi gia hai 
isliye khali kar deejiye warna miyad 
guzar ney notice aap key khilaf kar- 
rwai dakhl wa wasuli kiraya adalat 
me kee jawegi.” 

A reading of the notice aforesaid would 
show .that the plaintiff-appellan: had 
clearly expressed an intention that he 
did not wish the defendant--espon- 
dent to continue in possession of the 
premises after the expiry of the period 
of one month. It is true that in this 
notice it has not been stated that the 
tenancy of the defendant-respondent 
was being terminated. However, if an 
intention to terminate the tenancy 
can be clearly discerned by construing 
the words used in the. notice as a 
whole;,, the mere fact. that the expres- 
sion that tenancy was being terminat- 
ed is not used, would not render the 
notice: invalid. The language which has 
been used in the notice given by the 
plaintiff-appellant to the defendent res- 
pondent, does unmistakably evince an 
intention on the part of the plaintiff- 
appellant not to continue the tenancy 
of the defendant-respondent. In the 
ease before this Court in Bradley v, 


ay 
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Atkinson (1885 ILR 7 All 899) (FB) 
the notice did not contain any werd 
from which the intention of. fhe 
owner to terminate the tenancy of the 
tenant could be inferred. In fact, the 
recital in that notice that in case the 
premises were not vacated within a 
month from the date of the notice a 
suit will be filed for the ejectment of 
the tenant as well as for recovery of 
rent and that too at the -enhanced 
rate, were interpreted to.mean that 
what was intended was not to termi- 
nate the tenancy but torequire the ten- 
ant to pay rent at an enhanced rate,- 


7. Whether or not the intention of 
the landlord is to terminate the ten- 
ancy through the notice given to the 
tenant is essentially a question of fect 
to be inferred from the language used 
in the notice. If the intention ` to 
terminate the tenancy can reasonakly 
be inferred, the-mere absence of words 
expressly terminating the tenancy kas 
no significance. In my opinion, the 
view taken by the lower appellete 
court in this PR cannot be sustain- 
ed. : , 


8. In the result, 
ceeds and is 
the lower appellate- court, in so far as 
it dismissed the plaintiffs suit, is set 
aside and that of the trial court is 
restored in its entirety. No one has 
appeared on. behalf of the defendart- 
respondent at the hearing of this case 
even though she was personally ser- 


ane amps SUC- 


ved with the notice of the appeal. In 


the circumstances of the case, however, 
I -direct the parties to bear their costs 
throughout, i ee 

; Appeal allowed. 
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Maikoo, Appellant V. Uma Shankar 
Bajpai, Respondent. : 
Second "9389 of 1972, 


` Appeal No. 
D/- 23-8-1978*- i 

Civil P. €. (5 of 1908), : o. 32, 
15 — “Shali appoint a Proper perscn 
to be guardian. for the suit R = Du-y 
of Court, 3 


“(Against judgment "and - i decree of 
Addl, Civil J. Kanpur,. D/- 11-7-1972.) 
Poemenhennnmd onae ee 


IV/JV/E44/78/SSG - 


Maikoo v. Uma Shankar (*, K. Mehrotra J.) - 


_ a proper 


allowed, The decree of © 


 plaintiff-respondent 


Rr. 3, 
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As. in -the case of :minors, it is ‘the 
duty of the: court to ensure ‘that a 
proper person jis appointed as -a guar-. 
dian “for a person of :unsound mind 
who may be a party to a cause before 
it. It is to ensure the appointment of 
person as guardian for an 
insane person that the procedure 
prescribed under O. XXXII of the 
Civil P. C, for such appointment ‘is to 
be strictly ` followed by the Court. 
Where, therefore, the lower Appellate 
Court in appeal arising out of a suit 
against a person of unsound mind, did 
not go into the question as to whether 
due enquiry had been conducted by 
the trial Court for reaching the con- 
clusion that-the wife of that person 
of unsound mind was a fit person to 
be appointed as guardian for that per- 
son, the judgment .and. decree passed 


‘by the lower Appellate Court must -be 


set aside, (The case was remanded for 
decision according to law). (Paras 6, 7) 


"Anno: AIR Comm. C.P.C. (9th 
Edn.) O, 32, R. 3-N. 2 and O. 32, 
R. 15, N. 1. i ` 


K. M. Dayal, for Appellant; Triloki 
Nath and M. P. penne, for Respon- 
dent. . 


JUDGMENT :— "This tond appeal 
is by a tenant against whom a decree 
for ejectment was passed by ‘the trial 
court, which -was affirmed by the 
lower appellate court. The conclusion 
which found . favour with ‘the courts 
below -was to the effect that the ap- 
‘pellant- ‘had -committed default in pay- 
ment of rent. 


2. It is not disputed that the de 
fendant ‘appellant was. of. unsound 
mind when the suit was filed, The 
filed. an applica- 
tion for appointment of a guardian for 
the appellant. In this connection, it 
was proposed that Smt. Brij Rani, 
wife of the appéllant, be appointed as 
guardian, The counsel for the proposed 
guardian: had stated ‘before the trial 
court that he had no objection to- his 
client being appointed as -guardian. 
Accordingly, ° ‘the trial court appointed 
Smt.” Brij Rani as- ’ guardian for. the 
appellant. _ =o. as 


. 3. -The - appointment of a guardian 
for a person of unsound mind is regu- 
lated by the procedure, contained in 
O.. XXXII of the Civil P..C, By virtue 
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of R. 15 of the said order, the provi- 
sions contained in Rr. 1 to 14, so far 
as applicable, are also to be followed 
in the case of persons of unsound 
mind. : “ 

4. The principal submission of the 
learned counsel- for the appellant be- 
fore me has been that steps in accord- 
ance with law for the appointment of 
guardian for the appellant, who was 
admittedly of unsound mind, were not 
taken in the trial court so that the 
appellant could not’ properly defend him- 
self in the suit. My attention in this 
connection has been specifically drawn 
to R. 3 of O. XXXII of the Civil P.C. 
It has been pointed out that it was 
incumbent upon the trial court to have 
satisfied itself that Smt. Brij Rani -was 
a person fit to be appointed as the 
guardian for the appellant after mak- 
ing due enquiry in the matter, with 
particular reference to the availability 
or otherwise of a better person to aci 
as guardian for the appellant. This 
according to the learned counsel was 
not done. ` 


5. A perusal of the judgment of the 
lower appellate _ court reveals that 
after coming to the conclustion 
the view of the trial court that the 
appellant was a person of unsound 
mind and that cansequently, a guardian 
had to be appointed for him was cor 
rect, the further question as to whe 
ther due enquiry has been conducted 
by the trial court before concluding 
that Smt, Brij Rani should be appoin- 
ted as. guardian for the appellant- wes 
not gone into by the learned Judge. 
The- learned Judge seems to 
taken the view that, inasmuch — as, 
there was no allegation that the wife 
of the appellant was. in collusion- with 
the ` respondent, her appointment as 


guardian could not be held to te 
illegal or unjust. 

6. As in the ‘case of minors, it is 
the duty of the court to ensure that 
a proper person is appointed as a 


guardian for a person of unsound mind 
who may be a party to a cause before 
it. It is to ensure the. appointment of 
a proper person as - guardian for an 
insane person that the procedure 
prescribed under O. XXXII of the 
Civil P. C. for such appointment is to 
be strictly followed by the court, The 
lower appellate court ought, in my 
opinion, to have gone into the- ques- 


Chandra Bhushan v. State 


that - 


have. 


A.I R. 


tion as to whether the trial- court 
adopted proper procedure to ensure the 
appointment of a fit person as guar- 
dian for the appellant or not. It has, 
admittedly not done so. The case, 
therefore, deserves to` be remanded 
back to the lower appellate court for 
considering this question, 


7. In the result, the appeal 


suc- 
ceeds and is` allowed. The judgment 
and decree of the lower appellate 


court are set’ aside and the ‘case is 
remanded back to it for deciding it 
afresh in accordance with law snd in 
the light of observations made by me 
above. .In the circumstances of the 
Ber the parties shall bear their own 
costs. 


. Appeal allowed. 
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Chandra Bhushan,. Applicant v. State 
of U. P. and others, Respondents. 
Civil Mise. Writ No. 411 of 1977, D/ 
4-9-1978. : i 


(A) U. P. Imposition of Ceiling on 
Land Holdings Act (1 of 1961), S.5 (6) — 
Expression “transfer” occurring -in the 
Section — Meaning — Endowment whe- 
ther a “transfer”, (T, P, Act (1882), Sec- 
tion 5). : 


Section 5 (6) does not contemplate a 
“transfer” of property betweer living 
persons only. The transfer by way of 
Waqf to a deity has been recognised in 
U. P, Therefore, even if a transfer by 
way of endowment is not a rezognised 
mode of transfer under S. 5, T. P. Act, 
when a tenure-holder in U, P, transfers 
his land by way of an endowment bis 
right in that land becomes extinguished 
and it vests in God (diety). Consequent- 
ly, the land transferred in the aforesaid 
manner is to be excluded in view of Sec- 
tion 5 of U, P. Act (1 of 1961) while 
computing the ceiling area of the ten< 
ure-holder, 1969 All LJ 1148 (FB), 1971 
RD 311 (All), Followed, i ` 
- a L a (Paras 7, 10) 
Anno: AIR Comm. T, P, Act (4th 
Edn.) S. 5 N. 3. > ee 
- (B) U. P. Imposition of Ceiling on 
Land Holdings Act (1. of 1961), 3s. 5 (3) 
and 4 — Ceiling area — Determination 
— Tenure-holder’s.land whether an ir- 
rigated or unirrigated. not consicered i.e; 


IV/IV/E292/78/AMG/SNV — 
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absence of examination of Khasre or 
village map for relevant years — Order 


determining ceiling area, in such a case, 
suffers from material infirmity and, 
hence Hable to be set aside, AIR 1978 
All 9, Followed. l (Para 5) 
Cases Referred: Chronological Paras 
AIR 1978 All 9 5 
1878 All WC 577 5 
1969 All LJ 1148: 1969 All WR (HC) 

905 : AIR 1969 All 509 (FB) 7 
1971 RD 311 (Al) 7 

H. O. K, Srivastava, for Appl cant; 
Standing Counsel, for the State. 

ORDER :— This writ petition is direct- 
ed against the judgment of the District 
Judge, Fatehpur dated 16-10-76 in Re- 
venue Appeal No, 5 of 1976 Chandra 
Bhushan Prasad v. State of U, P. 

2, Learned counsel for the peti-ioner 
has contended before me the follewing 
points : ` 

3. According to the ‘learned ccunsel 
for the petitioner the ceiling authcrities 
have committed an error apparen= on 
the face of the record in adding the land 
given to Thakurji by way of wakf deed 
dated 19-10-70 to the holding of the pe- 
titioner, hence the determination of sur- 
pius area of the petitioner stands ritiat- 
ed in law. Secondly, he has contended 
that the land subject matter of the afore- 
said wakf would belong to Thakur and 
Thakurji is entitled to have 7.30 hectares 
o£ irrigated land. Thus the ceiling eutho- 
rities have committed an error apparent 
on the face of the record in not exclud- 
ing the aforesaid area from the hciding 
of the petitioner in view of S. 5 (3) (e) 
read with S, 5 (5) (b) of U. P, Imposition 
of Ceiling on Land Holdings Act, Third- 
ly he has contended that the ceiling 
authorities have committed an erro? ap- 
parent on the face of the record in ap- 
plying the provisions. of S. 6 (£) of U. P. 
Imposition of Ceiling on Land Holdings 
Act to the facts of the present case. He 
has stressed that the petitioner had mever 
claimed any benefit under S, 6 of the 
aforesaid Ceiling Act, He has further 
ccntended that the ‘ceiling authorities 
have committed an error in reading the 
wakf deed and holding that the peti- 
tioner was beneficiary wholly or partly 
under the document. Fourthly he has 
contended that the wakf deed was a gen- 
uine document and it was neither sham, 
fictitious or no document in the eye of 
law, hence its effect could not be ignor- 


ed by the ceiling authorities, Lastlr. he | 


has contended that the ceiling authori- 
ties have not examined the claim of the 
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petitioner with regard to the unirrigated 
land and they have placed onus on wrong 
shoulder, hence their judgments stand 
vitiated in law. 

4, Learned counsel for the state has 
tried to justify the findings recorded by 
the ceiling authorities, According to him 
the provisions of S. 6 of the aforesaid 
Ceiling Act were attracted and since the 
wakf deed was executed after the first 
day of May, 1959 hence it was rightly 
ignored by the ceiling authorities and 
the area given in wakf was rightly club- 
bed together with the land of the peti- 
tioner tenure-holder, He has further 
submitted that in the present case “en- 
dowment” is not a “transfer”, hence the 
provisions of S, 5 of the U. P, Imposi- 
tion of Ceiling on Land Holdings Act 
were not at all attracted. According to 
him the “endowment” is not a “trans- 
fer” to a living person, Hence the right 
of the tenure-holder did not extinguish 
in the area given in endowment and he 
was rightly held. the tenure-holder of 
the area, subject-matter of wakf deed. 
Lastly he has submitted that the Pre- 
scribed Authority rightly placed burden 
upon the petitioner to prove that his 
land was unirrigated, hence there is -no 
error apparent on the face of the record 
in the judgment of the Prescribed Autho- 
rity which stands confirmed by the ap- 
pellate authority. 


.5. Perusal of the impugned judgments 
-indicates that the Prescribed Authority 
has committed an error apparent on the 
face of the record in deciding issue No. 
7. The appellate authority has not dealt 
with the aforesaid point and a grievance 
has been made in para, 26 of the writ 
petition ‘that the Prescribed Authority 
did not consider the relevant Khasra 
nor the village map before declaring the 
land of the petitioner as surplus area. In 
AIR 1978 All 9, Ghasi-Ram v. State of 
U, P. which stands confirmed by a Divi- 
sion Bench of this Court in writ petition 
No. 8178 of 1975* Jaswant Singh v, State. 
of U. P, it has been emphasised that thej 
irrigated land under the aforesaid ceil- 
ing Act means the area of the each plot 
which had grown two crops in the rele- 
vant years ie. from 1378 F, to 1380.F. 
could only be termed ag “irrigated land.” 
I do not find that the ceiling authorities 
have examined the claim of the petitioner 
with.regard to the. unirrigated land from|, 
the correct angle and on this ground 
alone the judgments of the ceiling autho- 
rities are liable to be quashed. 


*Reported in 1978 AN: WC 577. 


554 All, [Prs. 6-10] Chandra Bhushan v. State (K. P. Singh’ J.) 


6.: According to the appellate autho- 
rity it appears that/the learned counsel 
for the appellant before it had relied 
upon. the provisions of S. 5 sub-cl, (6) and 
the provisions of S..6 sub-sec, (f) of the 

. Ceiling Act and the appellate authority 
has negatived the contentions raised on 
behalf of the appellant, ‘However, be- 
fore me the learned counsel for the peti- 
tioner has contended that under ‘the 
provisions of S. 5 -sub-cl, (3) (e) read 
with S. 5 sub-cl, (5) (b) of the ceiling 
Act the petitioner is entitled to the ex- 
clusion, of the area subject-matter of 
wakf. deed dated 19-10-70. As I have 
held above that the impugned judgments 
of the ceiling authorities suffer -from 
mistakes apparent on the face of the re- 
cord so far as the determination of peti- 
tioner’s claim with regard to unirrigated 
land is concerned, it is desirable that 
the appellate authority may re-examine 
the claim of the petitioner with regard 
‘to the exclusion of .the land subject- 
matter of wakf deed dated 19-10-70 in 
view of the provisions of S, 5 sub-cl. (3) 
(e) read with S. 5 sub-cl, (5) (b) of the 
Ceiling Act. However, I do not express 
final opinion about the applicability . of 
the aforesaid provisions, > 


7. As regards the contentions raised 
on behalf of the State that S. 5 of the 
Ceiling Act contemplates ‘transfer’ be- 
tween living persons only it is  suffici- 
ent to say that.the transfer by way of 


waqf has been recognised in this - State 
and it. has been held that the right of. 


the transferor becomes extinguished and 
the right of. the transferor tenure-holder 
vests in God. The attention of the ap-. 
pellate ‘authority. is directed to the ob- 
servations made in 1969 All WR . (HC) 
905 : (1969 All LJ 1148 (FB)), as well ‘as 

the ruling reported in 1971 R. D. 311 (All) 
© Mohd, Abu Jafar Mohd. Ibrahim. v, Israr 
Ahmad. According to the aforesaid rul- 
ings the tenancy right of the transferor 
vests in God when the property is given 
under a wakf deed to.the Almighty, Thus 
I find that the transzeror divests himself 
of his tenancy right and he. doesnot 
hold the property endowed by ‘him any 
longer. Even though the transfer of'a 
property to deity.is not between living 
persons. yet it is a recognised mode of 
transfer by which the transferor divests 
himself of a property and.the same vests 
in the Almighty. The-:appellate:-- court 
has not recognised the endowment -in 
the present case as.a transfer and “has 
thus arrived at‘ an inference against the 
claim of the petitioner in. the light -of 


` read the wakf deed before me 
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Nagpur ruling. It is desirable thay the 
appellate authority may re-examine the 
claim of the petitioner in the light of 
the aforesaid rulings of this Court. men- 
tioned by me, 


8. It is noteworthy that the petition- 
er did not claim exemption of the land 
given in the wakf, hence from his point 
of view no question of applicability of 
S. 6 sub-cl. (f) arises in the circumstan- 
ces of ‘the present case, He has. also 
anë he 
has stressed that the appellate authority 
has committed an error apparent 
on the face of the record in treating 
the petitioner ‘as beneficiary within . the 
meaning of the aforesaid’ provisions of 
S. 6 (f) of the Ceiling Act, The appel- 
late authority has observed as below:—~ 


. “It would, therefore, appear that ac- 
tually the plaintiff is to continue -in the 
control of the holdings and to enjoy the 
one although in the garb of a servar- 
ar,’ f i 


‘9. According to the allegations in 
para. 11 of the writ petition it was clear- 
ly stipulated in the wakf deed that 3/4th 
of the income was to be-invested tovards 


“management of the wakf and’ Arti, Bhog, 


Prasad ete, and also‘ for celebrations of 
Janmashtmi,. Ram Naumi, Basant, Shiv 
Ratri and for the salary of Pujari ètc. 
and 1/4th of the income was to be. depo~ 
sited in’ the Savings Bank Account . of 


` Thakurji. Thus it is wrong to say that the 


petitioner was to enjoy the income of 
the property given in’ wakf in the” garb 
of a sarvarakar.. In my opinion the- ap- 
pellate‘ court has erred in reading the 
contents of thé wakf deed and has not 
referred to the clause in the deed where~ 
in it has been said that 3/4th of the in 
come would be spent towards manage- 


- ment and 1/4th of the. income would be 


deposited in the Savings Bank Account 
of Thakurji. Thus it is desirable that 
the appellate ‘authority should be asked 
to reconsider. the effect of the wakf ‘deed 
on the. right of. the ‘present petitioner. . 


- 40...The contention of the learned 
counsel for the ‘State that the land 
given by the - petitioner through wakf 
deed dated 19th ‘Oct.,° 1970 shall::not-. be 
exempted under S. 6 (f) of the - afore- 
said Ceiling Act appears to be correct, 
but I do not agree with him that: any’ 
land given in endowment to. a deity after 
ist day of May, 1959: must be held as 
the land of the transferor ‘on’ the-: rele- 
vant date i e,’8-6-1973,- As I’ have held 


Š 
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above that ‘endowment’ is a recogmised 
mode of transfer of interest by .a- ten- 
ure-holder to the deity, it is necessary 
that the claim of the petitioner witk re- 
gard to the exclusion of the land given 
by him in wakf to the Thakurji should 
be examined in the light of the provi- 
sions of S. 5 of the U, P, Imposition of 
Ceiling on Land Holdings Act. I do not 
agree with the contention of the learned 
counsel for the State that the endow- 
ment being not a transfer as understood 
by the term ‘transfer’ under the provi- 
sions of T. P, Act, hence it has no ef- 
fect on the claim of the petitioner. 

Ui. For the reasons given above, the 
writ ‘petition ‘succeeds arid the impugn- 
ed judgment of the appellate authority 
is ‘hereby quashed and the appellate 
authority is directed to reconsider the 
claim of the petitioner in the ligh: of 
the observations made above, No erder 
as to costs, 

Order accordingly. 
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‘Smt, Bitola Kuer, Appellant v. Sri Ram 
Charan and ‘others, Respondents, 

Second Appeal No, $79 of 1973, D/- 
24-10-1978,* 

(A) Civil P. C, (1908), S. 11 — Doctrine 
of res judicata — Applicability — Zon- 
ditions to be satisfied, 


‘In order ‘to attract the doctrine oi res 
judicata, the following conditions must 
exist :— 

(1) That the litigating parties in the 
earlier ‘suit and the eubseauent suit are 
the same. 


(2) That ‘the subject-matter of the ear- 
lier suit and the later suit must be ijen- 
tical. 

(3) The matter must have been finally 


decided between the ne in the ear- 
lier suit. 


(4) The earlier ‘suit must have een 
‘decided be a court ‘of competent — jaris- 
‘diction. 


` The ‘best method to decide the ques- 
tion of res judicata is first to determine 
‘the case of the ‘parties as put forward 


*(Against Judgment and decree of E. D. 
Agrawal, 2nd Civil and S, J., Budaun, 
'‘D/- 14-12-1972, 


KV/KV/E705/ 78/CWM 
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in their respective pleadings of their 
previous suits, and then to find out as 
to what had been decided by the judg- 
ments which operate as res judicata. 
AIR 1976 SC 1569, Foll, (Paras 6 and 7) 

Anno: AIR Comm. C.P.C. (9th Edn), 
S. 11, N. 5. 

(B) Limitation Act (1963), Art. 65 
Suit for possession on basis of title 
Plea of adverse possession, 

Where the suit was on the basis 
title and the plaintiff had succeeded 
proving her title. 

Held that the plaintiff could be deni- 
ed the relief of possession only if the de- 
fendant succeeded in showing that he 
was in adverse possession of the pro- 
perty in dispute for*more than 12 years. 

The plaintiff could not be non-suited 
if she failed to prove her possession 
over the property in dispute within 12 
years of the date of the institution of 
the suit. (Para 9) 


From the mere fact that the plaintiff 
had failed to prove her possession over 
the house in dispute within twelve years 
of the date of the institution of the suit. 
It could not be concluded that the de- 
fendant was in adverse possession over 
‘the house in dispute. (Para 15) 

Anno: AIR Comm, Lim. Act (5th Edn), 
Art. 65. N. 96, 

(C) Limitation Act (1963), 
Explanation (b) — Suit by reversioner 
to recover possession — Starting point 
of limitation 

A person who has been in adverse 
possession. for 12 years or more of the 
property inherited by a widow from her - 
husband by any act or omission on her 
part is not entitled on that account to - 
hold it adversely as against the next 
reversioners on the death of such a 
widow. The next reversioner is entitled 
to recover possession of the property, if 
it is immoveable, within 12 years from 
the widow’s death, 


Law laid down by Supreme Court in 
AIR 1953 SC 125 and AIR 1969 SC 204 
held good law even after repeal of Limi- 
tation Act (1908), 

(Paras 10, 11 and 13) 

Anno: AIR Comm, Limitation Act ‘(5th 
Edn.), Art. 65 N. 86 (E). 


(D) Evidence Act (1872), Ss, 101-104 
and 114 — Plea of adverse possession — 
Burden of proof. 

It is well settled that title ordinarily 
carries with it the presumption of pos- 
session and that when the question ari- 
ses as to. who was in possession of land, 


Ram Charan 


mt 
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of 
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Article 65 
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the presumption is that the true owner 
was in such possession, In other words, 
possession follows title, The inevitable 
` corollary from this principle is that the 
burden lies on the person who claims to 
have acquired title ky adverse possession 
to prove his case, (1900) ILR 27 Cal 943 
(PC); AIR 1934 PC 77, AIR 1957 SC 314 
Rel, on. (Para - 16) 
Anno: AIR Manual (8rd Edn.), Evidence 
Act, Ss. 101-104 N. 23, S, 114 N, 107. 


Cases Referred: Chronological Paras 
AIR 1976 SC 1569 6 
AIR 1969 SC 204 © : 11 
AIR 1957 SC 314 l 18 
AIR 1953 SC 125 10 
AIR 1934 PC 23 : 18 
AIR 1934 PC 77 © l 17 
(1900) ILR 27 Cal 943 : 27 Ind App- 136 

(PC) 16, 18 


D. P, S. Chauhan, for Appellant; Raja 
Ram Shivhare, for Respondent. ` 


JUDGMENT: The plaintiff who has 
lost from both the courts below has now 
filed this second appeal. 


2. The suit was for possession over 
the house in dispute. It is not necessary 
to burden this judgment by repeating 
the averments made in the pleadings of 
the parties. The two courts below have 
found as a fact that the house in dispute, 
which is situated in village Hardaspur in 
the district of Budaun belonged to one 
Malkhan Singh. He had a son named 
Surat Singh. Surat Singh married three 
wives—one after the other, His first wife 
was Jamuna Kuer from whom he had a 
daughter named Larh Kuer alias Lal- 
sukh, Plaintiff Bitola Kuer is the daugh- 
ter of Larh Kuer. The second wife of 
Surat Singh was Deva Kuer, He had no 
issue from the second wife, The third 
wife of Surat Singh was Ram Piari. Ram 
Piari was also issueless, When Surat 
Singh died, only Deva Kuer and Ram 
Piari were alive and they entered in 
possession of his extensive property as 
the widows of the last male owner. Re- 
lations between Deva Kuer and. Ram 
Piari were not cordial after the death of 
Surat Singh. Deva Kuer and Ram Piari 
alienated some of the properties which 
they held as widows’ estate, Deva Kuer 
died first. 
place on August 26, 1947, Larh Kuer 
and Bitola Kuer, the present plaintiff- 
appellants, instituted suit No. 5 of 1949 
for setting aside the said alienation and 
other kindred relief. The said suit was 
partly decreed. It was dismissed in res- 
pect of certain othér reliefs These are 
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concurrent findings of fact which -cannot 
be challenged in this second -appeal. ‘The 
trial court framed a number of issues. 
The suit which was instituted on April 
3, 1967 was dismissed on the ~ finding 
that the plaintiff Smt, Bitola Kuer has 
not been able to prove her  possassion 
over the said property within 12 years 
of the suit, The trial court in its judg- 
ment referred to original suit No. 5 of 
1949 filed by Larh Kuer and Bitola Kuer 
as plaintiffs and it held that since that 
suit was dismissed in so far as related to 
possession over the house in disptte, it 
went a long way to prove that Bitola 
Kuer or her mother Smt, Larh Kuer 
were not in possession of the said house. 
The trial court was also of the view that 
as the plaintiff had failed to prove pos- 
session within 12 years of the suit, it 
should necessarily be inferred that the 
defendant was in adverse possession of 
the house in suit for more than 12 years. 
The trial court held that the plaintiff’s 
title to the property in dispute was ex- 
tinguished by the adverse possession of 
the defendant. 


3. At this stage, it may be mention- 
ed that the sole defendant in the suit 
giving rise to this second appeal wes one 
Mani. He died during the pendency of 
the suit and his heirs were brought. on 
record and they are now the respondents 
in this second appeal, 

4. The first court. of appeal not only 
substantially affirmed the finding cf the 
trial court on the question of limitation, 
it also held that the suit was barred by 
the principle of res judicata. The plea 
of res judicata was sustained on tha 
basis of the decree in original suit No. 5 
of 1949 to which I have already reZerred 
above. i 


5. The appellant has assaileé the 
finding of the first court of appeel on 
the question of res. judicata and also 
on the question of limitation. It may ba 
stated at the very outset that Mani was 
not a party to suit No. 5 of 1949. 
In any view of the matter he or his le~ 
gal representatives could not rely on 
S. 11 of the Code of Civil Procedure to 
non-suit the plaintiff, In order to at- 
tract the doctrine of res judicata, the 
following conditions must exist :-—- ` 

(1) That the litigating parties in the . 
earlier suit and the subsequent stit are 
the same. 


(2) That the subject-matter of the 
earlier suit and the later suit must be 
identical. i = : 
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(3) The matter must have been final- 
ly decided between the parties in the 
earlier suit, 


(4) The earlier suit must have keen 
decided by a court of competent juris- 
diction. 

6. The first ‘condition enumerated 
above was clearly lacking, I will present- 
ly show that the second and third con- 
ditions, referred to above, were also not 
fulfilled, However, before entering on 
the said question, it may be pointed out 
that the . defendants-respondents rave 
only filed copies of the judgment and 
decree in the aforesaid suit No. 5 of 


1949, The plaint and the writen 
statement of the said suit lave 
not been produced on the record. 
The Supreme Court in the zase 


Syed Mohammed Salie Labbai v. Mohd. 
Hanifa, AIR 1976 SC 1569 has laid down 
the law in the following words (at rage 
1577) :— 


“In our opinion, the best method to 
decide the question of res judicata is 
first to determine the case of the par- 
ties as put forward in their respective 
pleadings of their previous - suits, and 
then to find out as to what had been de- 
cided by the judgments which operate 
as res judicata.” 


q. In the absence of the pleadings of 
suit No. 5 of 1949, it cannot be decided 
as to what was the subject-matter of 
the said suit, The two courts below 
have only referred to the relief stated 
in the decree and the operative portion 
of the judgment, incorporated in the 
decree, wherein it-is stated that the suit 
of the plaintiffs was being dismissed in 
respect of the reliefs which had not 
been specifically granted by the terms 
of the said decree, It is true that the 
plaintiffs of the said suit had claimed a 
relief of possession of the house in Jis- 
pute and they had also prayed for 
grant of compensation for removal of 
material of the house in dispute by de- 
fendants 8 to 11 of the said suit, But 
from the perusal of the judgment in 
suit No. 5 of 1949, it appears that the 
said defendants of the suit aforesaid had 
only denied having taken wrongful pos- 
session over the house in suit but they 
had further pleaded that they did not 
remove its material, The trial ccurt, 
while dismissing the suit, had dealt 
with the question with regard to the re- 
moval of the material of the house now 
in dispute in the following words :— 


“There is no evidence to show that de- 
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fendants 8 to 11 have appropriated the 
materials of the house at Hardaspur. I 
find the issue against the plaintiffs,” 

8. The finding recorded in the judg- 
ment in suit No. 5 of 1949 cannot be 
said to be a finding by which the pos- 
session of the plaintiffs of the said suit 
was negatived over the site of the house 
in dispute. This incidentally also high- 
lights the wisdom behind the observa- 
tions of the Supreme Court in the case 
Syed Mohd, Salie Labbai which I have 
extracted above. I, therefore, conclude 
that there was absolutely no material 
from which it could be concluded that 
the dispute in suit No, 5 of 1949 was 
identical with the dispute in the present 
suit, It could not also be held that the 
question regarding possession of the 
house in dispute was finally decided be- 
tween the parties in the said suit, From 
this it follows that the court of appeal 
was wrong in holding that the present 
suit was barred by the principle of res 
judicata. 

9. Coming to the question of limi- 
tation, it must be observed that the suit 
giving rise to this second appeal was in- 
stituted after coming into force of the 
Limitation Act, 1963.. The trial court 
was clearly wrong in basing its finding 
on the question of limitation on conside- 
rations based on Art. 142 of the Limita- 
tion Act, 1908. The suit was on the basis 
of title and was governed by Art, 65 of 
the Limitation Act, 1963. The plaintiff 
could not be non-suited if she failed -to 
prove her possession over the property 
in dispute within 12 years of the date. 
of the institution of the suit, According 
to the finding recorded by the two 
courts below, the plaintiff had succeed- 
ed in proving her title. She could be 
denied the relief of possession only if 
the defendant succeeded in showing 
that he was in adverse possession of the 
property in dispute for more than 12 


years, The two courts below have not 
taken into account the relevant con- 
sideration which ought to have been 


taken into account in arriving at the 
conclusion that the plaintiff’s suit was 
barred by limitation. 

10. Under the Limitation Act of 1908, 
Art. 141 related to a suit for possession 
by a Hindu or Mahomedan claiming to 
be entitled to the possession of immov- 
able property on the death of a Hindu 
or Mohammedan female. The period of 
limitation for such a suit was 12 years 
to be computed when the female died. 
In the case of Kali Pada Chakraborti v. 
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Smt. Palani Bala Devi, AIR 1953 SC 1235 
it bilin held as follows :— 

panies ‘The law can now be taken to be 
Sees well settled that except where 
a decree has been obtained fairly and 
properly without fraud and collusion 
against the Hindu female heir in resa 
pect to a property held by her as-a 
limited owner, the cause of action for a 
suit to be instituted by a reversioner to 
recover such property either against an 
alienee from the female heir or a tres- 
passer who held adversely to her ac- 
- [crues only on the death of the female 
heir. This principle, which has been re« 
cognised in the Law of Limitation in 
this country ever since 1871, seems to 
be in accordance with the acknowledged 
principles of Hindu Law, The right of 
reversionary heirs is in the nature of 
spes successionis, and as the reversion- 
ers do not trace their title through or 
from the widow, it would be manifestly 
unjust if they are to lose their rights 
simply because the widow has suffered 
the property to be destroyed by adverse 
possession of a stranger.” 


11. The same principle has been re- 
iterated in the case of Ram Kristo Man- 
dal v. Dhan Kristo Mandal, AIR 1969 
SC 204, Shelat, J. as he then’ was, speak- 
ing for the court stated as follows (at 
p. 208) :— 


“A person who-has been in adverse 
possession for 12 years or more of the 
property inherited by a widow from her 
husband by any act or omission on her 
part is not entitled on that account to 
hold it adversely as against the next re- 
versioners on the death of such a widow. 
The next reversioner is entitled to re- 
cover possession of the’ property if it is 
immoveable within 12 years from the 
widow’s death under Article 141, This 
rule does not rest entirely on Art. 141 
but is in accord with the principles of 
Hindu Law and the general principle that 
as the right of a reversioner is in the 
nature of spes successionis and he does 
not trace that title through.or from the 
widow it would be manifestly unjust if 
he is to lose his right by the negligence 
or sufferance of the widow.” 


12. The Limitation Act of 1963 does 
not re-enact the provisions of ‘Art, 141 
of the Act of 1908 in identical terms. 
The substance of the said Article of 
1908 is however, reproduced in the shape 
of an Explanation to Art. 65 of the 
Limitation Act of 1963 which may now 
be read :— , 
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“Explanation— For the purposes of 
Be Article— 

(b) Where the suit is by Hindu or 
Muslim entitled to possession of the im~ 
moveable property on the death of a 
Hindu or Muslim.female, the possession 
of the defendant shall be taken {o be~ 
come adverse only when the female dies,” 


13. From what has been stated above: 
it follows that in spite of the repeal of 
the Limitation Act of 1908, the lew laid 
down by the Supreme Court in tke case 
of Kalipada Chakraborti (supra) and 
ae Kristo Mandal (supra) still holds 
good, 


14. The two courts below have not 
taken the said provision of law into ac- 
count in finding that Mani was in ad- 
verse possession of the house in dispute 
for a period of more than 12 years and, 
as such, the title of the plaintiff was ex- 
tinguished under S. 27 of the Limitation 
Act. Amongst the widows of Surat 
Singh, Ram Piari was the last to die. 
She was admittedly in possession of the 
estate of Surat Singh in the capacity of 
widow ofthe last male holder, The 
Courts below were under a duty to com- 
pute the period of limitation from the 
death of Smt. Ram Pyari which occur- 
red on Aug. 28, 1947, . 


15. As aldeady pointed out earlier, 
the trial court held that the plaintiff- 
appellant had failed to prove her posses-}. 
sion over the house in: dispute -within 
twelve years of the date of the institu- 
tion of the suit, -From this, it has con- 
cluded that the defendant was in ad- 
verse possession over the house in . dis- 
pute. The lower appellate court has 
only expressed its agreement with the 
finding recorded by the trial court. None 
of the two courts below have addressed 
themselves to the question as to what 
constitutes adverse possession and on 
whom the burden of proving such pos- 
session rests, They have also not exa- 
mined the evidence -produced by the 
parties with a view to find out: as to 
whether the title of the plaintiff had 
been extinguished by. adverse possession 
of the defendant: ` 


16. It is well settled that title ordi- 
narily carries with it the presumption of 
possession. and that when the question 
arises,is to who was in possession of 
land, “the presumption is that the true 
owner was in such possession. In other 
words, possession follows title. The in- 
evitable corollary from this principle is 


s 
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that the burden -lies on the person who 
claims to have acquired, title by ad- 
verse possession to prove his case, AS 
early as the case of Radhamoni Deb: v. 
Collector of Khulna (1900) ILR 27 Zal 
943 (PC); Lord Robertson expressed the 
principle in the following words: 

“It is necessary to remember that the 
onus is on the appellant and that what 
she has to make out is possession ad- 
verse to the competitor karani eee: Geaasarceses 
But the possession required must be ad- 
equate in continuity, in publicity, and 
in extent to show that it is possession 
adverse to that competitor;” 

17. .The. same principle was reitereted 
by the Privy Council in Mt, Allah Rakhi 
v. Shah Mohammad Abdur Rahim, «IR 
1934 PC 77. In that case, Sir Lancelot 
Sanderson, delivering the opinion of the 
court, stated: 


“There is no doubt that the title to 
the lands was in the plaintiff, and he 
onus was on the appellants defendents 
to prove the adverse possession retied 
on.” - 

18. In the said opinion of the Jųdi- 
cial committee, the observations of Lard 
Robertson in the case . of Radhamoni 
Debi (supra) were referred. to and ap- 
proved. The Supreme Court in P. Lak- 
shmi Reddy v. L, Lakshmi Reddy, ZIR 
1957 SC 314 laid down the law on she 
question in the following words (at page 
317).: 


“Now, the ordinary. classical. require- 
ment of adverse possession is that it 
should be nec vince clam nec procazio. 


-(See Secretary of State for India v. De- 


bendra Lal Khan, 61 Ind App 78 at p.32: 
(AIR 1934 PC 23 at p. 25), The poss=s- 
sion required must be adequate in ccn- 
tinuity, in publicity and in ~~ extent to 
show that it is possession adverse to the 
competitor. (See Radhamoni Devi v, Cal- 
lector of Khulna, (1900) 27 Ind App 136 
at p. 140 (PC)).” 


1%. ‘As indicated above in this judg- 
ment, I feel that the case has not been 
properly tried, The. question of adverse 


possession was the only question which 


properly arose for the decision of the 
court of appeal below. The said ques- 
tion has not been decided in its correct 


legal perspective.. I am consequently of . 


the view that this second appeal should 
be allowed, The decree. of the lower. p- 
pellate court should be set aside and 
the case remanded to it for decision in 
accordance with the observations made 
in the body cf this judgment. 


_ Sant Singh v; Dist. Judge, Ballia (K. P, Singh J.) {Prs, 1-2] AI. 559: 


20. I, therefore, allow this appeal. 
and set aside the decree of the lower 
appellate court. The case is remanded 
to the court of appeal below for deci- 
sión in accordance with the observations 
made above. The decision shall be made 
on the basis of the evidence on the re- 
cord and parties will not be permitted 
to produce any additional evidence oral 
or documentary, The cost of this second 
appeal shall abide the result, 


Appeal allowed and 
case remanded. 
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Sant Singh, Petitioner’ v, The Dist. 
Judge, Ballia and. others, Respondents. 

Civil Mise, Writ Petn. No. 868 of 
1977, D/-- 17-8-1978.. ` 

Civil P, C. (5 of 1908), O. 41 R. 19 
— Dismissal of appeal for default — 
No knowledge to counsel about date 


fixed — Dismissal of restoration ap- 
plication held was not proper. 
Where a direction was made that 


information be given for argument 
non-compliance of that order is noth- 
ing but a mistake of the court itself, 
and when the court is at fault, it is 
not proper to find ` fault with the 
counsel and’ to say that the counsel 
had not been vigilant to know about. 
the date fixed in the case. (Para 4) 


Held that the appellate authority 
committed patent error in refusing the 
restoration application, little realising. 
the mistake. on the part of its official: 
and wrongly placing -an onerous duty 
upon the counsel for. knowing the date 
fixed. in the. case, (Para 4) 


Anno: AIR Comm, Civil P. C.. 
(1908) (8th Edn.) O. .41 R. -19 N. 3A. 


V. K. Misra, for Petitioner; Stand- 
ing Counsel, for Respondents, 


ORDER :— This writ petition is 
directed .against the judgment of Dis- 
trict Judge, Ballia, dated 13-11-1976 
dismissing the restoration application. 


: 2. It appears’ from the order sheet 
which is annexure 3 to the present 
writ petition that on 12-4-1976 the de- 
ficiency in court fee was made good 
and the case was ordered to be listed 
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on 20-4~1976. On the latter date a 
direction was made that information 
be sent for argument of the case fix- 
ing 7-7-1976. On 7-7-1976 the appeal 
was dismissed in default. 


3. The appellate. authority in its 
. impugned judgment while dealing 


with the restoration application has 


observed as below :— 


“It is true that the order as drafted 
by the reader does show that the in- 
formation of the date of hearing of 
arguments should be given to the 
counsel, but I fail to find from the 
counsel as to what else information 
did he require in respect of obtaining 
knowledge about the date fixed for 
argument, Even in case he might have 
left the court before the date ‘was 
fixed for hearing of arguments, it was 
his responsibility to have obtained the 
information at a subsequent date soon 
thereafter, Therefore the laches on the 
part of the applicant or his recognized 
agent can be no subject for taking any 
lenient view of the matter. Under the 
circumstances I do not find any reason 
for the allowing of the application.” 

4. From the perusal of the order 
sheet it appears that on 20-4-1976 
when a direction was made that in- 
formation be given -for argument, I 
think that non-compliance of that 
order is nothing but a mistake of the 
court itself and when the court is at 
fault, it is not proper to find fault 
with the counsel and to say that the 
counsel had not been vigilant to know 
about the date fixed in the case. It is 
a matter of common knowledge that 
when a date is: fixed in the district 
Courts the order sheet is sent to. the 
counsel concerned so that he may 
have information about further pro- 
gress in the case, In the present case 


A.I. R. 
from a perusal of the order sheet 
attached to the writ petition it is evi- 
dent that the counsel has no know~ 
ledge about the date fixed for argu- 
ment on 9-7-1976, It is difficult forme 
to agree with the observation of the 
appellate authority that the client or. 
the counsel was guilty of laches on 
their part. It may be that they did 
not attend the case as they had no 
knowledge about’ the date fixed and 
the explanation required of the client 
or of the counsel is for their absence 
on the date fixed. In this view of the 
matter I find that the appellate autho- 
rity has indulged in surmises and con- 
jectures in placing an onerous duty 
upon the counsel for knowing the date 
fixed in the case. Since the official of 
the court is at fault in not communicat- 
ing the date to the counsel for the ap- 
pellant, the appellant and his zounsel 
were fully entitled to the lenient view 
of the matter,- It is difficult to 
fasten liability in the circumstances of 
the case to the counsel or the peti- 
tioner. Rather, the mistake appears to 
be of the official of the court. In this 
view of the matter I feel that the ap- 
pellate- authority has not exercised its 
judicial discretion’ and has committed 
patent error in refusing the restoration 
application, little realising the mistake 
on the part of its official. 


y 


5. For the reasons given above, the 
writ petition succeeds and the impugn- 
ed‘ order dated 13-11-1976 is hereby 
quashed and the appellate ‘authority is 
directed to hear the appeal on merits 
after giving due notice to the appel- 
lant as well as his counsel. No order ~ 
as to costs. ' ' 


Petition allowed, 
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not appealable but revisable (Oct) 407 


——O. 20, R. 18 — Suit for partition — 
Dismissal of interlocutory application 
after preliminary decree but before final 
decree — Dismissal of application would 
not tantamount to dismissal of suit 


(Oct) 408A 

— 0. 21, R, 1—See Ibid, O. 23, R, 3 
(Mar) 144 
—-O, 21, R. 2—See also Ibid, O. 23, R. 3 
(Mar) 144 


—— 0.21, Rr. 2 and 15 — Joint decree — 
Satisfaction of — What is (June) 288 
0, 21, R 2 (2) — See Limitation Act 
(86 of 1963), S. 17 (1) fa) (Sep} 345 
——0O. 21, R. 15—See Ibid, O, 21, R, 2 
(June) 238 
——O, 21, R. 16—See Ibid, O, 21, R. 63 
(Aug) 299 
——O, 21, R. 58—See Ibid, O. 21, R. 63 
; (Aug) 299 
——O, 21, R, 62—See Ibid, S. 84 ; 
(Jan) 47G 


———QO. 21, Rr. 63, 58 and 16— Application 
by assignee of decree for removal of ear- 
lier attachment — Rejection for want of 
recognition by proper Court — Not ad. 
verse order within the meaning of R. 63 
(Ang) 299 
——O, 21, R. 66—See Ibid, O. 21, R. 94 
(Jan) 47B 
——O, 21, R. 89 (1) — Attaching creditor 
is entitled to seek setting aside of sale 
after depositing sale warrant amount in 
Court (Mar) 148 


—O, 21, R.98—Auction sale— Decree- 
holder withdrawing money — Sale set 
aside—Purchaser dispossessed — Decree. 
holder is liable to refund the amount 

(Apr) 176B 
—— O, 21, R. 98 — Refund of purchase 
money by the decree. holder—Effect 

(Apr) 176C 
—— O, 21, Rr, 94 and 68—Sale certificate 
— Entries in sale certificate and sale pro. 
clamation — Auction-purchaser is bound 
by entries mentioned in sale certificate 


(Jan) 47B 
——O, 22, R, 4—See 
(1) Limitation Act (1963), S. 5 
(Oct) 410A 


(2) Limitation Act (86 of 1963), S. 21{1) 
Proviso (July) 279 


¥ 


Subject Index, a. I. R. 1978 Andhra Pradesh i 7 


Tirti P. ©. (contå.} : E 
— Q, 22, R. 10—See Houses and Fents 
-—Andh, Pra, Buildings (Lease, Rent and 
Eviction) Control Act (15 of 1960), S. 2 (6) 
(Aug) 319B EB) 
———-@, 23, R, 3; O. 21, Rr. 1 and 2; C. 41, 
R, 5 — Appeal against money decree — 
Application under 0.238, R.3 by judg. 
mentdebtor to appellate Court for re- 


cording fall satisfaction of decreas — ` 


Maintainability (Mar: 144 


——Q. 39, R.i and O. 19, Rr. 1 anc 2— 
Application for temporary injuncticn — 
‘Court can decide matter by:affidavits clone 
(Mar. 108 
om}, 41, R. 1 — See Ibid, S. 80 
a . (Oct) 889B 
——Q, 41, R, 2 — See Ibid, S. 80 

(Oct) 389B 

-——0..41, R, 5 — See Ibid, O, 23, R. 3 
i (Marj 144 
Constitution of India, Art. 14 — See also 
Co.cperative Societies — A, P, Co.opera- 
‘tive Societies Act (7 of 1964), S. 154 as 


“inserted by Act (6 of 1977), Ss. 15, 64 


(Mer) 121A (EB) 
= Art, 14 — Jawaharlal Nehru Techno. 
logical University Act (16 of 1973), 3. 24 
Pirst Statute XIV-25 (i) and (ii) — Cate- 


@orisasion of employees of Univecsity . 


and fixing different ages of superananu- 
-ation — Statute held valid 
É (July) 264B (EB) 
‘——Art, 15 (1) — See Tenancy Laws — 
.Andh. Pra, Land Reforms (Ceiling on 
agricultural Holdings) Act (1973), S. 4A 


(Mar) 106D CFB) . 
-Árt 19 — See A. P, Co.operative ` 


‘Societies' Act (7 of 1984), S. I5A 

{Mar) 121B (FB) 
wwe Act, 21 — Art, 21 has no applicetion 
‘to ce.operative bodies (Mar) 121D 'FB) 
w——Art. 31 (2) — See Ibid, Art, 223 (6) 
das inserted by 42nd Amendment) 


(May? 195 
-m Art, 226—See also 
4E) Andhra Pradesh Motor Vehicles 
Taxation Act (5 of 1963), S. 3 
(Sep. 382 
42} Land Acquisition Act (1 of 1394), 
S. il (Dec; 463 


3) Panchayats—Andh, Pra, Gram Pan. 
chayats Act (1964), S. 50 (4) 

(Nov: 444 

€4} Revenue Recovery Act (1890), S. 3 

(Nov) 420C 


Ark, 226 —Finding of {act — Inter. 


erence {Augi 818 


Constitution of India (contd.) 
——aArts, 226 and 227 —Violation of prin. 
ciples of natural justice—Contention rte. 
garding — Cannot be brushed aside on 
technical grounds (Aug) 333A 
——Art. 226 — Writ Petition — Locus 
standi — Existence of right is basis of ap- 
plication—W, P. No, 5176.of 1977, D/- 
80.12.1977 (Andh Pra), Reversed 

: (Nov) 487 
-——Art, 226 (6) (as inserted by 42nd 
Amendment) and Article 31 (2)— Expres. 
sion ''work of public utility” in Art, 226 
(6) — Meaning of— Land acquisition pro. 
ceedings challenged under Art. 226 (1) — 
Stay if can be granted (May) 195 
— Art. 227 — Seo Ibid, Art, 226 
. i (Aug) 333A 
~ Art, 252 (1) — Central law made under 
the power surrendered under Art. 252 pre. 
vails over a State law if there is any re. 
pugnancy (Mar) 106A {£B) 
Art, 254 — Scope — Inconsistencies 
between laws made by Parliament and 
laws made by Legislatures of States — 
Question of repugnancy when arises 

(Mar) 108B (EB) 


Contract Act (9 of 1872), S. 2 (e)— Agree- 
ment — What constitutes (Jul) 281A 
———S, 2 (e) —Agreement — Contract for 
hire—Rates for hire initially fxed—1f can 
be subsequently revised unilaterally 


; (Jul) 281B 

mm S, 73— Damages — Plaintiff's default 
(Jul) 281C 

——S, 207— Implied revocation of power 
—ITllustration (Nov) 442B 


CO.OPERATIVE SOCIETIES 


— Andh, Peadesh Co-operative Societies 
Act (7 of 1964), S. 15—See also Ibid, 
S. 15A (Mar) 121A (RB) 
——Ss, 15, 15A and 76—Registrar’s power 
of amalgamation of societies — It is not 
uncontrolled (Mar) 121C (RB) 


(1) Ibid, S. 15 - (Mar) 121C (FB) 
(2) Constitution of India, Art. 21 

-(Mar) 121D (EB) 

S, 15A—S, 15A empoweri ng merger or 


S, 15A—See also 


-amalgamation of Societies on ground of 


non-viability is not ultra vires Art, 14 
of Constitution (Mar) 121A (EB) 
S, 15A—Section 15A is not ultra vires 
Art. 19 of Constitution (Mar) 121B (RB) 

——S. 64—See Ibid, S, 15 
(Mar) 121A (FB) 
—— S, 76—See Ibid, S. 15 
> (Mar) 121C (FB) 
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COURT.FEES AND SUITS 
VALUATIONS 


— Āndh. Pra. courtier and Suits Yalua- 
- tion Act (7 of 1986), S. 26 (c) — Suit for 
injunction — Valuation of for purposes 
of court.fees (Dec) 464 
———5, 67 (i) — Habeas corpus petition 
by Advocate on behalf of prisoner — 
Memorandum of appearance without court 
-fee is enough (Aug) 297A 
——S, 67 (x) and Arts, 11 (s) and (u) — 
Habeas corpus petition filed by Advocate 
on behalf of prisoner — Court fee is not 
chargeable (Aug) 297B 
-—-=~Sch, II, Art, 11 (a and (u)—See Ibid, 
l S. 67 (x) {Au g) 2975 


DEBT LAWS 


— Andhra Pradesh Agricultural indebted- 
ness (Relief) Act {7 of 1977), S. 3 t) — 
Expression ‘debt’ in S. 3 (i) — If includes 
‘Mesne Profits’ 


Andhra Pradesh (Telangana Area) Mo- 
. ney Lenders Act (6 of 1349 Fasli), S. 12 — 
Limitation Act (36 of 1963), Art. 126 — 
Payment of decretal amount by instal. 
ments— Application under S. 12— Appli. 
cation made after thirty days from the ` 
date of decree held not barred by Art. 126 
(Aug) 309 


Dissolution of Muslim Marriages Act (8 of 
1939), S. 2 (ii}—-Words “failed to provide” 
must be understood as ‘failed to provide 
without reasonable cause’. AIR 1950 Sind 
8 and AIR 1971 Ker 261, Dissented from 


(Nov) 417 
EDUCATION 


—dJawaharlal Nehru Technological Univer- 
sity Act (Andh. Pra. 16 of 1972), Ss. 23 and 
24 — First statutes of University, Statu. 
tes XIV (1) and XIV 25 — Classification 
in Statute XIV (1) and categorisation in 
Statute XIV.25 of members of staff of 
University not ultra vires of Act 

duly) 284A (FB) 
aS, 24 — See Ibid, S. 2 

(july) 264A (EB) 


Employees’ State Insurance Act (34 of 
1948), S. 2 (22) — Incentive bonus paid to 
employee under settlement, if wages. 
1974 Lab I C 1083 (Kant) and 1978 Lab 
I C 1828 (Cal), Dissented from 

l , (an) 18A (FP) 


(Aug) 304 © 
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Employees’ State Insurance Act (contd,} 


——S, 2 (22)—Honse rent allowance paid 
under settlement is wages (Jan) 18B(FB } 


Evidence Act (4 of 1873), S, 114 (c) — Seo 
Revenue Recovery Act (1890), S, 3 (2) 
(Nov) 4208 


—S, 137 — Civil P.C, (1908), O. 8, R., 5 
— Defendant admitting plaintif’s claim 
cannot be permitted to cross-examine 
plaintiff May) 193 


Fatal Accidents Act (13 of 4885), S. 1.A — 
Deceased leaving behind husband and 
two minor children — Suit for compen. 
sation ought to be filed on behalf of bus. ` 
band as well as minor children 

(July) 2854 
——S, 8 — Suit under Act — Failure to 
mention defferent heads under which 
compensation is claimed — Absence of 
evidence on that account — Effect 

(July) 235B 


Goods Tariff General Rules, R. 120 — 
Packing condition P. 17 — Earthenware 


_to be packed in wooden cases whether 


consigned in part wagon loads or full 
wagon loads (July) 262A 


Guardians and Wards Aot (8 of 4880), S. 9 
— Application for guardianship of minor 
— Jurisdiction of Court — Place of ordi. 
nary residence of minor—Determination 
{Jan} 18 
-——-S, 19 (b)—~See Ibid, S, 25 (Oct) 898A - 


»==——5, 25 and 19 (b) — Father who had . 
not taken any interest in the minor from 
his birth held not entitled to custedy 
(Oct) 898A . 
—S, 25 (1) — Constructive removal of 
the minor would also be removal 
: (Oct) 3988 


Hinda Law—Joint family — Mortgage by 
Karta—Benefit of estate (Jan) 87 


Hindu Marriage Act (95 of 4983), S. 18 
(1-A) — Decree for judicial separation 
passed— Resumption of cohabitation not 
by volition of both parties—Effect 

{jan} 6A 


-— Ss, 13 (1.A) and 25 (I) — Petition for 


divorce by husband dismissed— Applica- 
tion by wife for maintenance not dis. 
posed of — Appeal against dismissal of 
divorce petition allowed— Fresh applica. 
tion for maintenance if necessary ! 
(Jan) 6D - 
—S, 25 (1)—Sze. also Ibid, S, 18 (1-A) 
(Jan) &D 
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Hindu Marriage Act (contd,) 

——-S. 25 (1) — Husband granted decree 
for divorce — Wife if can claim mainte- 
nance (Jan) 6B 


——S, 25 (1) — Husband granted’ decree 
for divorce — Application by wife for 
maintenance—Conduct of parties— Eele. 
. Vancy (Jan) 6G: 


HOUSES AND RENTS 


-Āndhra Pradesh Buildings (Lease, Rent 
and Eviction) Control Act (18 of 1360), 
S. 2 (6) — Landlord — Transferee {rom 
original landlord (Aug) 319B CRB) 


«—-S, 2 (ix)— Member of house hold or a 
friend merely living with tenant at the 
time of. his death — Not a tenant i 
: (Jul) 877A 
—S. 8 (5) — Application under— Jural 
relationship of landlord and tenant essen- 
tial for maintainability of application 

(Jul) 277B 

———S. 10 (2) (i) — Petition for eviction— 
Entire rent due received by lanclord 
before filing of petition—Maintainability 
of petition — AIR 1974 Andh Pra 139 
(FB) and (1974) 1 A P L J 148 Overruled . 

(Aug) 319 LEB) 


Hyderabad District Boards Act (4 of 1356), 
S, 185 — State Government can levy cess 
statutorily (Dec) 458B 


Income.tax Act (43 of 1961), S. 139 (1), 
Proviso (iii) — Whether interest is not 
leviable under S. 139 (1), Proviso (iii) 
where assessee has committed delay in 
filing return without seeking extension. 
of time, (1971) 821 T R 660 (Andh Pra), 
Overruled; 1975 Tax L R 874 (Delhi), 
1976 Tax L R 84 (Pat) and 1977 Tax LR 
97 (J & K), Dissented from; W. P. No, 1464 
of 1973 D/. 8.4.1975 (Andh Pra), Reversed 
: - (Apr) 180B : EB) 
~S, 189 (1), Proviso (iii) (b)—-Advance 
tax not paid along with estimate but paid 
much afterwards Interest can be 
levied on whole amount of tax. W. P. 
No. 1464 of 1973 D/. 8.4.1975 (Andh 
Pra), Reversed (Apr) 180C {EB} 


w—-Ss. 187, 212, 217 — Retirement of 
partner during assessment year— Effect 
(Apr) 180A (FB) 
~——Ss, 187 (2), 188 — “Change in the 
constitution of a firm” in S. 187 — Inter. 
pretation. 1977 Tax L R 41 (Andh Pra) 
(FB), Overruled (Feb) 51 {FB} 


— 
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Income.tax Act (contd,) 
——S, 188—See Ibid, S. 187 (2) 
(Feb) 51 (RB). 
— S. 212—See Ibid, S. 187 
(Apr) 180A (ZB) 
——S, 217—See Ibid, S. 187 
(Apr) 180A (FB): 


Interpretation of Statutes— See 
(1) Dissolution of Muslim Marriages. 
Act (1989), S. 2 (ii) (Nov) 417 
(2) Tenancy Laws — Andh. Pra, (Andh. 
Area) Estates Abolition and Con- 
` version into Ryotwari) Act (1948), 
S, 56 (i) (c) (May) 200 (FB) 


——Repeal by implication — When per. 
missible — See Andhra Pradesh Revenue: 
Recovery Act (2 of 18€4), S, 48 

(Sep) 866A (FB) 


—— Word "shall” — Use of, whether 
mandatory or directory (Dec) 449B - 


Jawaharlal Nehru Technological Univer. 
sity Act (46 of 1972) 
See under Education, 


Land Acquisition Act (4 of 1894), S. 4 — 
See Constitution of India, Art, 226 (6) (as 
‘inserted by 42nd Amendment) (May) 195 


—-Ss, 11, 18, 29, 30 — Question of title 
to acquired properties—_Decision of Land 
Acquisition Officer cannot be questioned 

in writ petition - (Dec) 463. 


— S, 18—See also Ibid, S. 11 (Dec) 463 


S. 18 — Decree allowing compensa. 
tion to claimants — All claimants who 


are parties to proceedings under S, 1& 


would be benefited | (Jan) 10B 
—S, 29 — See Ibid, S, 11 (Dec) 463 
—-S, 30 — See also 
(1) Ibid. S. 11 (Dec) 463. 
(2) Ibid, S, 54 (Oct) 412 


— S, 30 — Dispute regarding compesa. 
tion — Decision by Civil Court under 
S, 30 — Effect (Jan) 10A. 


ome, 54 and 80 — Order of Civil Court. 
under S. 80 is appealable as a decree and: 
not as an award under S. 54 (Oct) 412 


Letters Patent (Mad), Cl. 15 — See Civil 
P. C. (1908), S. 100A (Mar) 97 


Limitation Act (86 of 1963), S. 5 — See: 
also Tenancy Laws — Andh, Pra. (Telen. 
gana Area) Tenancy and Agricultural 
Lancs Act (1950), S. 89 '2) (åp) 166: 


30 


‘Limitation Act (1968) (contd.) 

— S. 5 and Arts. 187,120, 121 — Some 
«of several legal representatives of de. 
«ceased defendant already brought on re. 
cord—Remaining representative seeking 
“to be impleaded—Limitation (Oct) 410A 


——S. 10—See Carriage of Goods by Sea 
-Act (1925), S. 2 . (Nov) 4884 


——S, 17 (1) (a); Art. 125 — Judgment- 


«debtor's application to record part satis. 
-faction of decree on decree.holder’s failure 
-to do s) despite promise — Limitation 


(Sep) 345 . 


-—— S, 21 (1), Proviso — Suit against a 
«person dead at the time of its institution— 


Af void (July) 279A 
_——Art. 120—See Ibid, S.5 (Oct) 410A 
——Art, 121—See Ibid, $.5 (Oct) 410A 


- -—— Art, 123 Expln. — See Civil P, C, 
(L908), O. 9, R. 13, 2nd Proviso (Oct) 406 


-— Art, 125 — See Ibid, S. 17 (1) (a) ` 
(Sep! 345 
Art. 126 — See Debt Laws — Andh. 
.Pra. (Telangana Area) Money Lenders 
Act (5 of 1349 Fasli), 5, 12 (Aug) 309 


— Art. 186 — Execution of decree — 
*Limitation—Starting point (Sep) 342 
——Art. 187—See Ibid, S.5 (Oct) 410A 


‘Madras Subordinata Collestors and Revenue 
‘Malversation’ (Amendment) Regulation 
(1828), S, 3—Bee Andhra Pradesh Revenue 
Recovery Act (2 of 1864), S. 48 . 
(Sep) 366A (FB) 
“Major Port Trust Act (88 of 1963), S. 116 
— See Ibid. S. 128 (Aug) 806A 





—Ss, 123, 116, 131 — Demand of secu- 


-rity for amount of damage — Previous 
-action under S. 115 or 181 not necessary 

. l (Aug) 306A 
——S. 128 — Security — Power of Port 
_ “Trust Board not restricted (Aug) 806B 


——S. 131—See Ibid, S. 123 (Aug) 306A 


“Mineral Concession Rules (1980), R. 22 (3) 
See Mines and Minerals (Regulation 
-and Development) Act (1957) S.5 

(Nov) 422A 
—BRr, 28 and 54 — Renewal of lease — 
-Application for renewal — Rejection 

. (Nov) 422B 

-——R. 54 — See 


g1) Ibid. R, 28 (Nov) 4228 
(2) Mines and Minerals (Regulation and 
Development} Act (1957), S. 5 

: (Nov) 422A 


. 140 (Delhi), Dissant. 


Subject Index, A. I. R. 1978 Andhra Pradesh 


Mines and Minerals (Regulation and 
Development) Act (67 of 1957), Ss. 5 and 
11 (2) -Minera] Concession Rules (1960), 
Rr, 22 (3) and 54 — Renewal of mining 
lease —- Requirements of R. 22 (8) are 
mandatory and are not inconsistent with ~ 
the main provisions of the Act. ALR 1967: 
Mys 141, Dissented from (Nov) 4224 


——S, 9.A — See Ibid, S. 15 (1) 
(Dec) 458A 


«=S, 11 (2)—See Ibid, S.5 (Nov) 422A 


—S. 18 (1) — See Ibid, S. 15 (1) 

j (Dec) 453A 
——Ss, 15 (1), 13 (1) and S. 9-A — A, P. 
Minor Minerals Concession Rules. 1966, 
R. 10 (as amended by Notification, 
D/ 25-3-1977) — Amended R. 10 in so 
far as it relates to levy of dead rent is 
ultra vires and void (Dec) 453A 


Motor Vehicles Act (4 of 1939), S. 60 — 
See Andbra Pradesh Motor Vehicles Taxa- 
tion Act (5 of 1968), S. 3 (Sep) 382 


—S, 68-F (1-D); 68.F (2) and 6£-G — 
Saction 63.F (1-D) is mandatory—' Exist. 
ing permit’ — What is (Tan) 3 


' ` —S, 68-F (2) — See Ibid, S. 68-F (1-D) 


(Jan) 3 
—_S. 68.G.— See Ibid, S. 68-F (1. D) 

l (Jan) 3 
—— S, 95 (2) (b) (ii) (4) and S., 96 (4) — 
—Section 95 (2) (b) (ii) (4) if retrospec- 
tive. AIR 1976 Kant 187 and 1977 A C J 
(Mar) 90A 


—S§s, 110-A (3), Proviso, 110-D — 
Section 110-A (3) — Order condoning 
delay in filing claim petition — Not 
appealable ; (Noy) 447 


—S, 110-B — Compensation— Quantum 
of — Determination (mar) 90B 


—S, 110-B — Accident resulting in| 
death of passengers taken by driver in ` 
car— Payment of compensation—Owner’s 
liability (Aug) 310 
PANCHAYATS 


—Andhra Pradesh Gram Panchayats Act 
(2 of 1964), S. 50 (4) — State Govern meut 
acting as appellate authority — Exercises 
quasi.judicial power — Has no power to 
call for para-wise remarks or report on 
memo of appeal from District Collector 
whose order is appealed against 
(Noy) 444 
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Partnership Act (9 of 1932), S. 14 — 
Partnership property — What is , 
- (July) 257A 


~——S, 42 — See Income.tax Act (1€61), 
(S, 187 (2) 


Presedents—Duty of one Division Bench 
sto refer matter to Full Bench if not 
inclined ‘to follow decision of cogaate 
Division Bench—Principle of procedure 
— Exception (Aug) 338B 


Provincial Insolvency Act (5 of 1920) — 
S, 24 — Sedpe of enquiry under — Prima 
facie proof of debtor's inability to pay 
. debts, essential (May) 197 


Railways Act (9 of 1890), S. 77C—See also 
‘Goods Trariff General Rules, R. 120 

(July) 252A 
~——S, 77C — Fragile goods defectizely 
packed in wagon—Failure of Railways to 
affix caution. label on wagon—uailway is 
diable for damages (July) 2528 


Revenus Recovery Act (1 of 1880), Ss. 3 
and 5~—Power of Collector to issue certi- 
dicate under S. 3—Scope (Nov) 420A 


~———Ss, 3 and 4—A person denying liabi. 


dity to pay the amount recoverable under . 


5S. 3—Proper remedy’ (Nov) 420C 
~—=§, 3 (2) — Certificate signed not- by 
‘Collector but.by another officer "for Col. 
Hector” — Presumption of delegation of 
mower to such officer arises in view of 
S. 114 (e) of Evidence Act (Nov) 420B 


——S, 4—-See ibid, S. 3 (Nov) £00 
<S, 5 —See Ibid, S. 3 (Nov) 420A 


SALES TAX 


— Andhra Pradesh General Sales Tax Act 

C6 of 1957), S 16 — See Andhra Pradesh 
Revenue Recovery Act (2 of 1864), S. 3 

(Sep) 866B (FB) 

. me S, 16 (1), Second Proviso—Noticea of 

demand—Form and manner—Validity of 

motice, (Per D. B.) (Sep) 366C CFB) 


SHOPS AND ESTABLISHMENTS. . 


—Andh. Pra. Shops and Establishments 
Act (45 of 1936), S. 2 (21) (as amendec by 
A, P. Act (2 of 1969) )—Storage depots of 
Lipton (India) Ltd. and Brooke Bond 
findia (Private) Ltd. whether covered by 


(Feb) 51 CRB) © 
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Shops & Establishments — A. P. Shops & 
Establishments Act (contd.) 
the term ‘shop’ — State Government Noti- 
fication of 31-8-1972 —Validity 
(Apr) 146 (SB) 


— 


Specific Relief Act (47 of 1963), S. 28— 
Extension ot time—Decree ior reconvey- 
ance passed on compromise — Date fixed 
for deposit — Deposit made after the date 
—Effect (Sep) 837 


TENANCY LAWS 


—Andhra Pradesh (Andhra Area) Estate 
(Abolition and Conversion into Ryotwari) 
Act (a6 of 1948), S. 11 — See Ibid, S. 56 
(1) (c) (May) 200 (FB) 


—-S§, 15—See Ibid, S. 56 (1) (c) 
(May) 200 (FB) 


— S. 55—See Ibid, S. 56 (1} (c) 
(May) 200 (FB) 


——Ss. 56 (1) (c), 55, 11 and 15 — 
Operation of S. 56 (1) (c) — Scope, AIR 
1974 Andh Pra 85 (FB) and AIR 1977 
Andh Pra 288, Overruled; AiR 1969 Mad 
14, Dissented from ` (May) 200 (FB) 


—Andhra Pradesh (Andhra Area) Tenancy 
Act (48 of 1956), S. 13 -See Constitution 
of India, art. 226 (Aug) 313 


—Andhra Pradesh Land Reforms (Ceiling 
on Agricultural Holdings) Act (1 of 1973), 
S.3 (d), Proviso (a) — “Double crop wet 
land” — Categories of land included in 
definition (fan) 43 
——-S.3(i)—See Ibid; S.9 (Aug) 302C 


——S, 3(j)— See also Constitution of 
India, Art, 252 (1) (Mar) 106A (FB) 


—--Ss,.8 (j), 9 — "Land” —" Pote Kharab 
Land" cannot be deemed to be “lend” 
and has to be excluded (Aug) 302D 


— Ss, 8.(u) and 6 — Additional Revenue 
Divisional Officers are Tribunals in the 
absence of Tribunals constituted under 
S.6 (Mar) 106E (EB) 
—Ss, 4 and 4-A — S. 4 does not lose its 
immunity from attack because ot addıtion 
of S, 4-A by Act (10 of 1977) 
l (Mar) 106C (FEB) 
S. 4-A — Section does not offend 


Art, 15 (1) of the Constitution 
(Maz) 106D (EB) 


pea 
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Tenancy Laws—A. P. Land Reforms ({Ceil. 
ing on Agricultural Holdings) Act 
(contd.) 

"asm S, 6—See also Ibid, S. 8 (u) 


(Mar) 106E (FB) _ 


DEA 6, 14 and 27 — Rules made under 
S, 27—Rule 14 is valid (Mar) 106F (£B) 


~S, 9—See also Ibid, S. 3 (j) 
(Aug) 302D 


98,49, 18—Andhra Pradesh (Telangana 
Area) Tenancy and Agricultural Lands 
Act (21 of 1950), S. 38 E — Determina- 


tion of ceiling area — Land transferred- 


to protected tenant — Cannot be included 
in the holding ; (Aug) 302A 


—— 58, 9, 3 {i)— Determination of ceiling 
. area — Land given. to another in family 


settlement must be excluded (Aug) 302C. 


~a, 9—Determination of ceiling area 
—Separate declaration by major son — 


School certificate showing him minor —_ 


Declarant is entitled to prove age by 
other evidence (Aug) 302E 


_ ——S, 18—See also Ibid, 5.9 (Aug) 802A 


———S, 13—A, P, (Telangana Area) Ten- 
ancy and Agricultural Lands Act (21 of 
1950), S. 88.— — Determination of total 
family holding— Declarant raising plea of 
possession of protected tenant on certain 
land — Duty of Tribunal (Avg) 302B 


—~5, 14—See Ibid, S, 6 
(Mar) 106F (FB) 


—S, 27—See Ibid, S. 6 (Mar) 1096F (FB) 


—Anahea Pradesh (Telangana Area) Ten. 
ancy and Agricultural Lands Act (21 of 
4950), S. 38.E—See . 


(1) Tenancy Laws — Andh.. Pra, Land 
Reforms (Ceiling on Agricultural 
Holdings) Act (1978), S. 9 

(Aug) 302A 


(2) Tenancy Laws — Andh, Pra, Land 
Reforms (Ceiling on Agricultural 
Holdings) Act (1 of 1973), S. 13 


(Aug) 302B 

ame §, 47—See T, P. Act (1882), S. 53A 
` ý (Jun) 242 
ome S, 50.B—See T, P, Act (1882), S. 53A 
i l (Jun) 242 


—Ss, 89 (2) and 93— Appeal or revision 
under the Act — Power of authorities to 


Tenancy Laws — A. P. (Telangana Arsa) 
Tenancy and Agricultural Lands Act. 
{contd.) 

condone delay—Application of S, 5, Limi. 

tation Act (Apr} 166A 

-———S,.93—See Ibid, S. 89 (2) (Apr) 166 


Torts — Master and Servant — Vicarious: 
liability — See Motor Vehicles Act (4 of 
1989),S.110-B (Aug) 310 


Transfer of Property Act (4 of 1882), S. 8 
—See Ibid, S. 58 (Jul) 257B 


——S. 53.A — Invalid and unlawful pos-. 
session not protected by S,538.-A—(1969) 2 
Andh W R 817, S.A No. 450 of 1970, 
D/. 21.9.1972 (Aodh Pra) and (1976) 2 
APL] 103, Overruled. ` (Jun) 242: 


——S, 54—In exchange for a price” — 
Transaction of sale in consideration for 
such intercourse with a married woman 
is void for want of consideration (Jan) 1 


5s. 58 and 8— Mortgage by deposit of 
title deeds--Title deed mentioning only. 
the land— Mortgage would operate both 
on the land and the building stending 
thereon (Jul) 257B 


——§, 112 —See Houses and Rents—Andh.,. 
Pra Buildings (Lease Rent and Eviction} 
Control Act (15 of 1960), S. 10 (2) 

(Aug) 3194 (£B) 


=S, 128 — Civil P. C. (1988), Ss. 2 (11) 
and 50 — Universal donee — Status and 
liability of (Apr) 173 


___S; 128—Gift of whole property — Debt 
due when gift made—Donor in receipt of 
salary—Donee is liable for donor’s debt 
as universal donee (Oct) 4014, 


—Ss, 128 and 129—Liability of univer. 
sal donee for donors debt—Provision ap. 
plies to Mohammedans also (Oct) 401B 


——S, 128—Universal Donee — Attach. . 


ment of gift for Donor’s debt—Not neces- 
sary to establish fraud to fasten liability 
on donee (Octi 401E 


—S, 129—See Ibid, S. 128 (Oct) 401B 
Urban Land (Ceiling and Regulation) Act 


(38 of 1976), S. 2 (q)—See Constitution of 
India: Art, 252 (1) (Mar) 1064 (FE) 


Subject Index, ^ 
Wakf Act (29 of 1934), S. 3 (h)—See ‘bid, 
S. 6 (1) (Apr. 156 


—— Ss 5,6— List of wakfs published 
ender S. 5—Finality of (Jar) 34 
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Wakt Act (contd,) 

——S, 6 -See Ibid, S. 5 (Jan) 34 

—Ss, 6 (1) and 3 (h)— Expression “per. 

son interested ina wakt’—Scope of 
(Apr) 156 


LIST OF CASES OVERRIJLED; REVERSED AND DISSENTED 
EROM ETC. IN A. =. R. 1978 ANDHRA PRADESH 


Diss. 


A I R 1957 Andh Pra 546 (Pt. B) (FB) — 


Diss. A I R 1978 (N O C) 147 (tiad) 
(June). 


41961) 48 IT R 249 (Andh Pra) — @yver. 
AIR 1978 S © 278 (Feb), 


(1962) 18 STC 847 (Andh Pra) — 
AIR 1878 Mad 1 (FB) (Jan). 


Diss, 


AIR 1963 Andh Pra 455 = (1964) 51 ITR 
218—Qvar. AIR 1978 SC 278 (Feb). 


AIR 1984 Andh Pra 449 = (1964) 2 Cri 
L J 377—Held not good law in view 
of AI R 1960 S C 886 and AIR 1977 
S C 1823, AIR 1978 Delhi 138 (£B) 
(June). 


AIR 1965 Andh Pra 25 (Pt, A) — Diss. 
AIR 1978 Punj 27 (Jan), 


AIR 1969 Andh Pra 151—Over. 


AIR 1978 
Sc 1668 (Nov). . 


41989) 2 Andh W R 317—Over, AIR 1978 
Andh Pra 242 (June), 

(1970) Cri, A. No. 756 of 1969, D/. 15.12. 
1970 (Andh Pra)—Revers, AIR 1978 
S 6 4441 (Oct). 


(1970) 2 Andh W R 255 — Revers. 
1978 S O 1609 (Nov). 


AIR 


: Dissented from in; Over,: Overruled in; Revers. 


: Reversed in, 


-(1971) LP A No.9 of 1971, D/- 29.12. 


1971 (Andh Pra)—Revers, AIR 1978 
§ C 864 (Mar). 


(1971) 82 ITR 660 (Andh Pra)_ 


(1) Diss. AIR 1978 Gauhati 78A 
(EB) (Oct). 


(2) Oger. AIR 1978 Andh Pra 180B 
(#B) (Apr). , 
S. A. No. 450 of 1970, dt. 21-9.72 (Andh 
Pra)—Over, AIR 1978 Andh Pra 242 
(June). 


(1973) Crl. A. No. 561, of 1971, D/. 3.8. 
1973 (Andh Pra)—Reyers. AIR 1978 
8 © 1024B (July). 


1973 Tax L R 485 (Andh Pra) — Revers. 
_ BIR 4918 S C 278 (Feb). 
AIR 1974 Andh Pra 85 (FB) — Over, AIR 


1978 Andh Pra 200 (FB) (May), 


AIR 1974 Andh Pra 189 (Pt B) (FB) — 
Over. A IR 1978 Andh Pra 319A 
(FB) (Aug). 


(1974) 1 Andh Pra L J 148 — Over, AIR 
1978 Andh Pra 319A (FB) (Aug). 


(1975) W. P. No. 1464 of 1973, D/. 8.4. 
1975 (Andh Pra)—Revers. AIR 1978 
Andh Pra 180B, C (RB) (Apr). 
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(1975) W, P. No. 47 of 1974, D/. 20.10. 
1975 (Andh Pra) — Revers. AIR 


1978 (NOC) 159 (Andh Pra) (July). 


(1976) Criminal Revn. Case No. 18 of 
1976, D/. 20.1-1976 (Andh Pra) — 
Revers. AiR 1978 S © 1745 (Dec). 


(1976) 2 Andh Pra L J 103 — Over. AIR 
1978 Andh Fra 242 (June). 


(1977) W. P. No. 5176 of 1977, D/- 30-12. 
1977 (Andh Praj—Revers, AIR 197& 
Andh Pra 487 (Nov). 


AIR 1977 Andh Pra 283_Over. AIB 197% 
Andh Pra 200 (FB) (May). 


1977 Tax L R 41 (Andh Pra) (FB) — Over.. 
AIR 1978 Andh Pra 51 (EB) (Feb). 


1977 Tax L R 2067 (Pt A) (Andh Pra) — 
Revers. AIR 1978 8 C 945 (Jute). 
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Supplement to Comparative Tables of Previous Years. 


COMPARATIYE TABLES 


Owing to late receipt of Othar Journals the following Supplement to 
Comparative Tables of A I R = Other Journals is issued. 
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Andhra Pradesh High Court 


-OI n 


O ‘AIR 1978 ANDHRA PRADESH 1 
S. H, SHETH, J. 


Pulla Gavarayamma, Appellant v. Tali- 
setti Suryanarayana and others, Respon- 
dents. 


Second Appeal No. 
27-7-1977.* 


T, P. Act (4 of 1882), S. 54 — “In rx- 


397 of 1975, D/- 


change for a price” — Adulterous inter- — 


-course with a married woman cannot be 
a substitute for price paid or promšed 
nor can it be a valid consideratioa — 
Transaction of sale in consideration for 
such intercourse is void for want of con- 
‘sideration, (1878) ILR 1 All 478; (1281) 
ICR 3 All 787; (1903) 18 Mad LJ 7 and 
AIR 1943 Mad 253, Disting. 
i ji (Paras 4, 10) 


Cases Referred: Chronological Paras 


AIR 1968 SC 1361 
AIR 1943 Mad 253 
AIR 1925 All 474. 

. (1903) 13 Mad LJ 7 
.\(1881) ILR 3 All 787 
` (1878) ILR 1 All 478 


M. Jagannadha Rao, for Appellant; S. 
Venkata Reddy, for Respondents, 


JUDGMENT :— The plaintiff filed the 
present suit for recovery of possessio.. of 
Survey No. 98/1 admeasuring 1 Acre, The 
plaintiff who is a married woman ‘was the 
concubine of defendant No. 3. It is her 
case that she purchased the suit land from 
defendant No. 3 under a sale deed (Ex. 


**(Against decree of 1st Addl. Dist. J., 


E. Godavari at Rajahmundry in Appeal 


Suit No. 5 of 1971). . 


TU/JU/D660/77/SVM/VBB 
1978 Andh. Pra/i I G—14 


10 
3-A 
8° 
7 
6 
5 


D. 


“ 


A-1) dated 1st October 1965. Defendants. 


i and 2 are the sons of defendant No, 3. 
The suit land admittedly beloriged to de- 
fendant No. 3. In defence 


it was con- ` 


tended by all the defendants includ- | — 


ing defendant No. 3 that the sale in 
favour of the plaintiff was invalid because 
there was no consideration for the trans- 


action and secondly because it was given. 


away by defendant No. 3 to the plaintiff 
for immoral purposes. It was also - con- 
tended that the sale transaction was sham 
and nominal and thatit was executed. by 
defendant No. 3 under pressure and coer- 
cion from the plaintiff. It was next plead- 
ed that there were negotiations for com- 


promise between the parties and that ihe’ 


plaintiff had agreed to reconvey the suit ` 


property to defendant No. 3 for a sum of 
Rs. 2,500/- under an agreement dated 14th 
September, 1966. Defendant No. 3 ad- 


mitted to have developed illicit -intimacy 


with the plaintiff in August 1965. 


2. The learned trial Judge found that 
the suit land was the self-acquired pro- 
perty of defendant No. 3 and that the 
sale transaction in favour of the plaintiff 
was not supported by consideration. He, 
therefore, held that it was a sham and 
nominal transaction. Secondly, he held 


that the agreement to reconvey the pro- - 


perty had been proved. In view -of the 
findings which he recorded, he dismissed 
the suit. The plaintiff appealed to the 
appellate court. The learned. Appelinte 
Judge for slightly different reasons came 
to the same conclusions and dismissed the 
appeal. 4 


3. It is that appellate decree whith is 
challenged by the plaintiff. in this. second 
appeal. The finding that the sale transac- 


tion was not supported by consideration 


. 2 A. P. [Prs. 3-8-A] P. Gavarayamma v. T., Suryanarayana (Sheth J) - 


or was sham and rominal is ordinarily a 


finding of fact with which this court can- 


not interfere’ in second appeal. It has 
: been found by the learned appellate 
-Judge that the sale transaction was not 
supported by cash consideration. Second- 
ly; according to“him, it was . ‘given over 
by defendant No. 8 to the plaintiff for 
immoral purposes. He has further held 


` that in view of the finding that the suit 


_ land was self-acquired property of de- 
` fendant No. 3 it was open to defendant 
No. 3 to give away the property to the 
plaintiff for any purpose whatsoever if he 
so chose. Admittely, the transaction by 
defendant No. 3 in favour of the plain« 
- tiff was a transaction of sale. ‘Sale’ is 
_ defined in S. 54 of the Transfer of Pro- 
perty Actas transfer of ownership in ex- 
- change for a price paid or promised or 
part-paid or part-promised. A sale trans- 
_ action, therefore, to be valid must be sup- 
` ported by price which is paid or promis- 


sed fully -or in part. It is not the plaintifi’s 


case that she had promised to pay ‘the 


- -cash consideration nor is it her case that 


“it was paid, 

4. Mr. Jagannadha Rao has argued that 
` past cohabitation between the plaintiff 
and defendant No. 3 was good considera- 
tion for supporting the validity of the 


sale transaction. This was not what ihe- 


- plaintiff pleaded. It is necessary to note 
jin this context that the plaintiff is a 
|married-- woman. Any cohabitation with 


z: iher would give rise to an adulterous mn- 


- |tercourse which is against public policy. 
`+ [Suchan adulterous intercourse cannot be 
a substitute for price paid or promised 
nor can it be a valid consideration. In 
‘support of his contention that past esha- 
bitation is good consideration for support- 
` ing the transaction; he 
attention to a few decisions, 

5. The first decision to which-he has 
referred is in Man Kuar v. Jasodha Kuar, 


- * (1878). ILR 1 All 478. There are two dis- 


tinguishing facts which render this Je- 

- cision inapplicable to the instant case. 
The first fact is thet the property in that 
case was settled and not sold. The ques~ 
tion, therefore, of paying the price or 
promising to pay it did not arise. Second- 
ly, the concubine in that case was not 
the married wife of another person. 

6. The next decision to which my at= 
tention has been invited is in Dhiraj Kuar 
v, Bikramajit Singh, (1881) ILR 3 AN 
787. It was not q case in which the 
paramour has sold the ‘property to his 
‘concubine. What was done in that case 
was that Bikramajit Singh, the paramour, 


has invited my - 


ALR. 


had agreed tô pay ‘an allowance of Rupees 
2/- P.M. to his mistress Dhiraj Kuar for 
her’ provision on account of their- past 


cohabitation. ‘The question, therefore, of . 


supporting the sale by cash consideration 
-or otherwise did not arise’ in that case. 
Secondly, there is nothing in thet deci- 
sion to show that the concubine Dhiraj 
Kuar was a married woman. 


7. The third case to which he has re- 
ferred is in Lakshminarayana Reddyar v. 
Subhadri Ammal, (1903) 13 Mad LJ 7. It 
was a case of a promissory note executed 
by Lakshminarayana Reddyar, the para- 


-mour, in favour of his -mistress Subhadri 


Ammal. It has been observed in that de- 
cision by Bhashyam Aiyangar, J. that a 
promise made in consideration cf past 
cohabitation is valid under the Indian 
Contract Act. It was not a case of sup- 
porting a sale by consideration other 
than the price paid or promised. Se-. 
condly, it was not a case of an adulterous - 
relationship between the’ paramour and 
his mistress, 


8. The next caseto which reference has 
been made is in Mt. Mahatabunnisa v. 
Rifaqatullah, AIR 1925 All 474. The facts 
of that case show that a Mchammadan 
transferred certain properties in Heu of 
dower to a woman who was his wife but 
with whom the marriage contraczed by 
him was found to be illegal. In tkat con- 
text it was held that the consideration 
consisting of past cohabitation was’ not 
illegal though it might be void. It was 
notacase of supporting asale transaction . 
by consideration other than the price 
paid or- promised and consisting cf adul- 
terous relationship with a married 
woman. 


. 8-A. The next decision to ‘which Mr. 3 
Jagannadha Rao has referred is in Koth- 
andapani v. Dhanammal, AIR 1943 Mad 
253. It has been held in that decision that 
although future illicit cohabitation can- 
not support a promise for the reason tnat 
it is immoral consideration yet there is 
nothing wrong in’ a promise made in 
consideration of past cohabitation. It has 


` been further held that, therefore, a pro- 


missory note executed by the promisor in 
consideration of past illicit intercourse 
was valid and enforceable. The case of 
a promissory note stands ona differént ` 
footing from the transaction of sale which 
is sought to be supported by considera- 
tion other than cash consideration and 
consisting of illicit intercourse with a 
married ‘woman, the vendee, and her para- 
mour,. the vendor, None ‘of these cases, 


sni S 


1978 


therefore, has any application. to the facts 
of the imstant case. 


_ 9. It is necessary to note that the case 
of the plaintiff was that the suit Iand was 
sold to her by. defendant No, 3 for a 
sum of Rs, 2,500/-. 
that it was gifted to her in consideration 

` of past cohabitation between her and de- 
fendant Ne. 3. Therefore, what Mr. 
Jagannadha Rao has argued is a complete 
volte face. Such a plea cannot be 
permitted to be raised. The sale deed 
also does not state that past cohabitation 
was the consideration for the transaction. 


10. Lastly he has invited my attention 
to a decision of the Supreme Court in 
State of Kerala v. The Cochin Chemical 
Refineries Ltd., AIR 1968 SC 1361. The 
principle laid down in that decision is 
that a mortgage transaction which ‘as 
been formally executed does not become 
void and ineffective merely because 
mortgagee fails to advance the amount of 
money undertaken to be advanced by 
him. It has, therefore, been argued tat 
in the instant ease the maximum taat 
defendant No. 3 can do is to file a suit 
to recover the sum of Rs, 2,500/~ against 
the plaintiff. According to him, the failure 
to pay the price does not. mean that 
the title to the suit property did not pass 
to the plaintiff. I am unable to uphold 
this argument because a sale presupposes, 


as laid down in S. 54 of the Transfer of . 


Property Act, a price paid or promised 
fully or in part. Ifthe price was aot 
paid asinthe instant case, there must be 
something: to show that there was a pro- 
mise to pay. There is nothing in the 
pleadings or in the evidence to show taat 
there was a promise by the plaintiff to 
pay cash consideration to defendant No. 3. 


Il. Adverting to. the illicit intercourse 
between the plaintiff and defendant Na. 3, 
Mr. Jagannadha Rao has tried to arzue 
that the relationship between them was 
not. illegitimate because the plaintiff's 
husband was. not heard of for more than 
20 years. According to him, therefcre, 
the plaintiff must be deemed to have be- 
come a widow who could be said ta be 
at liberty to have sexual relationship 
with another man. He has relied upon 
Ss. 107 and 108 of the Evidence Act in 
that behalf. S. 107 provides that vhen 
the question. is. whether a man is alive or 
dead, and it.is shown that he was alive 
within thirty years the burden of prav- 
ing that. he is dead is. on the person who 
affirms it. S, 108. makes. an exception to 
the rule laid down in S, 107. It provides 


P. Ramalakshmamma ~v. A. P, S. R. T. ‘Corpn. 


It- was not. her case. 


she - 


A. P, 3 


that when the question is whether a man 
is alive or dead, and it is proved 
that he has not been heard of for 
seven years by those who would 
naturally. have heard of him if he 
had been alive, the burden of prov- 
ing that he is.alive is shifted to the per- 
son who affirms it. In a case of this type 
& bare statement made in evidence by 
the plaintiff,-in the absence of an issue, 
cannot lead to’ the conclusion that with- 
in the meaning of S. 108 of the Evidence 
Act, the plaintiff's husband should be 
deemed not to be alive. If that was the 
case it was open to the plaintiff to insti- 
tute proceedings for divorce and to get 


. divorce on that ground. It was also 


necessary in the instant case to plead the 
fact and to have an issue raised. Noth- 
ing of that type was done. I am, there- 
fore, unable to uphold the argument that 
the plaintiff must be deemed to be a 
widow and therefore her relationship 
with defendant No. 3 was not illegitimate 
or against public policy. 


12. I am, therefore, of the opinion that 
the transaction of sale between defendant 
No. 3 and the plaintiff was void for want 
of consideration and the courts below 
were justified in dismissing the plaintiff's 
suit. The appeal, therefore, fails and is 
dismissed with costs. 

Appeal dismissed. 
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Smt. P. Ramalakshmamma, Petiti mer 
v. The Andhra Pradesh State Road Trans- 
port Corporation, Respondent. 


Writ Petn. No. 5903 of 1975, D/- 
1977. 


Motor Vehicles Act (4 of 1939), S. 68-F 
(1-D); 68-F (2) and 68-G — S. 68-F (1-D) 
mandatory — ‘Existing permit? — What 
is — Renewal of permit — til] 12-3-76 — 
Publication of approved scheme on 22-9- 
1973 — Cancellation of the permit on 
26-10-73 —- Claim for compensation for 
unexpired period of,permit under S, 68-G ` 
— Not tenable. 

In view of Section 68- F (1-D) no 
permit shall be granted or renewed 
infavour of any person during the period 
between the date of- publication nf a 
scheme and the date of the publication 
of the approved or modified scheme. But 
where the period of his permit expires 
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after the publication of the. scheme, it may 
be renewed for a limited period, but the 
permit so renewed shall cease to be 
effective on the publication of the scheme. 
These provisions are mandatory, _ 
(Para 4) 
The expression “existing permit” in 
S. 68-F (2) means permit granted before 
the date of the publication of the scheme 
and subsisting on the date of approved 
scheme but not a permit that has been re- 
newed during the period between tne 
date of publication of the draft scheme 
and the date of the publication of the 
approved or modified scheme, To be an 
existing permit after the scheme is ap- 
proved, it must also be an effective per- 
mit. (Para 5) 
Where the permit of the petitioner was 
renewed for a statutory minimum period 
of three years on 12-3-76 and in view of 
the approved scheme was cancelled by 
State Transport- Authority on 26-3-73 and 
the petitioner permit holder claimed com- 
pensation for the unexpired period under 
S. 68-G, it was held that the permit of 
the petitioner which was to expire on 
8-3-1976 should have been renewed only 
for a limited period. Even otherwise, the 
renewed permit of the petitioner would 
have ceased fo be effective on the publ- 
cation of the approved scheme on 22-9- 
1973. Consequently there was no need to 
cancel it. Even if it was cancelled by 
the State Transport Authority it was not 
‘a cancellation of an existing permit under 
sub-sec. (2) of S. 68-F, So S. 68-G was 
not attracted and the compensation for 
unexpired period could not be claimed. 
tee (Paras 4, 7) 


O: Adinarayana Reddy, for Petitioner. 
C: Ananda Rao, Standing Counsel for 
Road Transport Corporation on behalf of 
the Respondent. 

ORDER:— The petitioner was plying a 
stage carriage on the route Chagalamarri 
to Proddatur via Mydukur, The permit 
expired on 8-3-1973. It was renewed for 
a period of three years, upto 12-3-1976. 
- Meanwhile on 15-12-1972, the Govern- 

_ment published a draft scheme to na- 
tionalise the route AHagadda to Pro-da~ 
tur via Chagalamarri and Mydukur, That 
scheme was approved by the Government 
on 22-9-1973 In order to give effect to 
the approved scheme, the permit of the 
petitioner was cancelled by the Secre- 
tary, State Transport Authority, Hydera- 
bad, on 26-10-1973. 
period of the permi:, the petitioner appli- 
ed to the Andhra Pradesh State Road 


Transport Corporation for payment of 


For the unexpired . 


compensation under S. 68-G (4) of ihe- 
Motor Vehicles Act, The Corporation re- 
jected the claim of the petitioner on 5-11- 
75, Thereupon he has filed this writ peti- 
tion. i 

2. Sri Adinarayana Reddy, the learned ` 
counsel for the petitioner, submits that 
since the permit of the petitioner was 
cancelled under S. 68-F (2) (b} of the Act, 
she is entitled for compensation under 
S. 68-G, Sri Ananda Rao, the learned 
counsel for the Road Transport Corpora- 
tion, contends that under the proviso to 
S, 68-F (1-D), if a permit expires after 
the publication of a scheme it may be re- 
newed for a limited period, but the re- 
newed permit will cease to be effective 
on the publication of the approved 
scheme and no compensation need be 
paid, 

3. In order to decide this question, it is 
necessary to refer to the relevant provi- 
sions of the Act. Chapter IV-A of the 
Motor Vehices Act deals with special pro- 
visions relating to State Transport Unger- 
takings. By virtue of S. 68-B, the provi- 
sions of the Chapter IV-A override Chap- 
ter IV and other laws. Section 68-C em- 
powers the State Transport Undertakings 
to prepare and publish a scheme, Under 
S. 68-D (1), objections can be filed to the 
scheme before the State Government. 
Under sub-sec. (2), the State Government 


. after considering the objections and hear- 


ing the parties, can approve or modify 
the scheme. Under sub-sec. (3). the 
scheme as approved or modified is publi- 
shed in the Official Gazette by. the State 
Govt. and thereafter it becomes final 
and is called the approved scheme and 
the area or route to which it relates is 
called the notified area or notified route. 
Section 68-C relates to cancellation or 
modification of the Scheme. Section 68-F 
is important. Under S. 68-F, pursuant to 
an approved scheme, if any State Trans- 
port Undertaking applies for a stage car- 
riage permit in respect ofa notified area 
or notified route, the transport authori- 
ties shall issue such permit to the State 
Transport Undertaking, (Sub-sec. (1}). 
When a scheme is published by a State 
Transport Undertaking under S. 68-C, the 
Undertaking can apply for a temporary 
permit for the period intervening be- 
tween the date of publication of the 
scheme and the date of publication of the 
approved or modified ‘scheme. If the 
Transport Authorities are satisfied that it 
is necessary to increase in the public in- 
terest the number of -vehicles operating 
in such area or route or portion thereof, 
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the State Transport Undertaking. (Sitb- 


sec, (1-A)). That temporary’ permit will- 


be effective, (a) if the approved scheme 
is published, until the grant of the pei- 
mit to the State Transport’ Undertaking 
under sub-sec, (1), or (b) if the approved 
Scheme is not ` published, until the ex- 


piration of one week from the date on > 


which the order is made by the State 
Government approving or modifying the 
scheme (Sub-sec. 


©- the State Transport Undertaking, ‘he 
Transport Authorities: may grant tempo- 
rary permit to a private person, But that 
will cease to be effective on the issus of 
a permit to the State Transport Under- 
taking. (Sub-sec, (1-C)). Sub-sec, (1-0) 
reads as follows: 


“Save as otherwise provided in sub-sec- 
tion (1-A) or sub-sec. (1-C), no permit 
shall be granted or renewed during the 
period intervening between the date ot 
publication, under S, 68-C of any scherne 
and the date of publication of approved 
or modified scheme, in favour of any per- 
son for any class of road transport ser- 


vice in relation to an area or route or . 


portion thereof covered by such scheme; 


Provided that where the period of opera- 
tion of a permit in relation to any area, 
route or portion thereof specified in a 
scheme published under S. 6§-C, expires 
after such publication such permit may 
be renewed for a‘limited period, but the 
permit so renewed shall cease to be effec- 
tive on the publication of the scheme 
under sub-sec. (3) of S. 68-D.” 

4. In view of this sub-section, no per- 
mit, shall be granted or renewed in favour 
of any person during the period between 
the date of publication of a scheme and 
the date of the publication of the appro- 


ved or modified scheme, But where the 


period of his ‘permit expires after the 
publication of the scheme, it may be re~ 
newed for a limited period, but the 


permit so renewed shall cease to ve 
effective -on -the publication of the 
scheme. These provisions are mandatory. 


In view of these provisions, I am 
of the opinion that the permit of 
the petitioner which expired on 8-3- 
1976 after the date of the publica- 
tion of the scheme on _. 15-11-1972, 
should not have been renewed for tne 
statutory minimum period of three years. 
It should have been renewed only for a 
limited period. Even otherwise, the 
renewed . permit ef the ` petitioner will 


(1-B)). If no apptica- . 
tion for a temporary permit is made by 
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they shal] issue the ‘temporary permit to. 


cease ‘to be effective on the publication of! 
the approved scheme on 22-9-1973. i 

5. But the learned counsel for the peti- 
tioner relies upon sub-sec, (2) of S. 68-F 
and submits that the petitioner is entitled . 
for compensation since his existing permit 
was cancelled. Sub-sec. (2), to the. extent 
it is relevant, says that for the purpose of 
giving effect to the approved scheme in re- 
spect of a notified area or notified route, 
the State ‘Transport Authority or .the 
concerned Regional: Transport Authority 
may cancel an existing permit or modify 
the terms of an existing permit so as to 
render the permit ineffective beyond a 
specified date. I am of the opinion that in 
the context, “existing permit’ means 
permit granted before the date of 
the publication. of _the scheme and 
subsisting on the date of. approved| 
scheme but not a permit that hasj 
been renewed during the period between 
the date of publication of- the draft sche- 
me and the date of the publication of the 
approved or modified scheme. A permit 
renewed during that interregnum ‘ceases 
to be effective on the publication. of the 
approved scheme, If so, it cannot’ be an 
existing permit after the scheme is ap- 
proved. To be an existing permit - after 
the scheme is approved, it must also be 
an effective permit. Any other interpreta- 
tion will render sub-sec. (1-D) meaning- 
less and otiose, 

6. Briefly put, the scheme is this: 

(I) Between the.dates of publication of 
the draft scheme and the approved - 
scheme, 

(a) The State Transport Undertaking 
can apply for a temporary permit‘in res- 
pect of any area, or route or portion 
thereof specified in the scheme and it 
can be given, That permit is effective un- 
til a regular permit is granted to the 
undertaking after the publication of the 
approved scheme. If the approved scheme 
is not published it will be effective until 
the expiration of one weak from the date 
on which the order is made by the Goy- 
ernment approving the scheme. - ° 

(b) If the State Transport Undertaking 
does not apply for a temporary permit, a 
private person can apply for it, If it is 
granted to him, it will cease to be effec- 





_ tive on the issue of a permit to the State 


Transport Undertaking after the appro- 
val of the scheme. - 

(c) No permit shall be granted or re- 
newed during that period, in favour of a 
private person; but there is one excep- 
tion. If his permit expires after the publi- 
cation of draft notification it can be re- 
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newed only for a limited period but it 
will cease to be effective on the publica- 
tion of the approved scheme. 


(II) After the publication of the approved 
scheme. 


(a) A permit shall .be 
the State Transport Undertaking. 

(b) If the State Transport Undertaking 
does not apply for a permit, only a tem- 
porary permit can be granted to a private 
person, but it ceases to be effective on the 
issue of a permit to the State Transport 
Undertaking (Sec, 63-FF), 


(c) For giving effect to the approved 
scheme, the Transport Authorities may 
(1) refuse to entertain an application for 
grant or renewal cf any other. permit or 
reject any such application as may be 
pending, (2) cancel any existing permit 
or (3) modify the terms of an existing 
permit (stib-sec, (2) of S. 68-F), 


(d) If an existing permit is cancelled or 
its terms modified, compensation has to 
be paid under S. 68-G, 


7. In this case, the permit of the peti- 
tioner was renewed under ‘S, 58 for the 
statutory minimum period of three years. 
Tt should not have been done, in view of 
S, 68-B and sub-sec. (1-D) of S, 68-F. It 
should have been renewed only for a 
limited period under. sub-sec. (1-D). We 
have to take it that the renewed permit 
of the petitioner -ceased to be effective 
on the publication of the approved scheme 
on 22-9-1973. Consequently, there was no 
need.to cancel it. Even if it was cancell- 
ed by the State Transport Authority, it 
is not the cancellation of an ‘existing per- 
mit’ under sub-sec, (2) of S. 68-F. If so, 
S, 68-G is not attracted, 


8. In view of the foregoing discussion, 
T hold that the renewal of the permit 
granted to the . petitioner ceased to be 
effective on the puklication ofthe approv- 
ed scheme on 22-9-1973, that it was not 
an existing permit and there was no need 
to cancel it and, therefore, the petitioner 
is not entitled for compensation under 
S. 68-G of the Act. 


9. In the result, I dismiss this writ 
petition, but in the circumstances of the 


case without costs, Advocates fee Rupees _ 


150/-. 
Petition dismissed. 


N. Varalakshmi v. N. V. Hanumantha Rao 


granted only to 


ALR. 
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S. H. SHETH AND 
JEEVAN REDDY, JJ. 

N. Varalakshmi, Appellant v. N. V., 
Hanumantha Rao, Respondent. 

A. A.O. No. 136 of 1975, D/- 15-6-1977.* 

(A) Hindu Marriage Act (25 o: 1955), 
S. 13 (1-A) — Decree for judicial separa- 
tion passed — Resumption of cchabita- 
tion — Meaning — No resumption by 
volition of both parties — Effect, 

Within S. 13 (1-A) resumption of co- 
habitation after the passing of the decree 
for judicial separation means resumption 
for cohabitation by volition of both the 
parties or by reconciliation and it is not 
a unilateral attempt by one of the spou- 
ses against the will of the other and 
therefore where there was no resumption 
of cohabitation by volition of both the 
parties within two years after the pass- 
ing of the decree for judicial separation 
in favour of the husband the grant of a 
decree for divorce to the husband would 


-be justified and the fact that the wife’s 


attempts at resumption of cohabitation 
had been thwarted by the husband would 
be immatezial, (Paras 2, 3) 


(B) Hindu Marriage Act (25. af 1955), 
S. 25 (1) — Husband granted decree for 
divorce — Wife if can claim maintenance. 

The grant of a decree for divorce to the 
husband which puts an end to the matri- 
monial relationship of husband and wife 
does not ipso facto debar the wife from 
claiming maintenance from the husband. 
AIR 1976 Bom 433, AIR 1968 Cuj 150; 
AIR 1971 Raj 208 and AIR 1963 Cai 428 
Rel. on. (Para 4) 


(C) Hindu Marriage Act (25 of 1955), 
S. 25 (1) — Husband granted’ decree for 
divorce — Application by wife for main- 
tenance — Conduct of parties — Rele- 
vancy. 


Where after the grant of a dezree for 
divorce to the husband the wife applies 
for grant of maintenance the court is en- 
titled to take into consideration the. con- 
duct of the wife and if the conduct is 
abominable it may disentitle the wife 
from getting any maintenance, But the 
mere fact that the wife unjustly iJeserted 
the husband which ultimately lec him to 
obtain a decree for divorce is not abomi- 
nable as to disentitle her from 2laiming 
any maintenance whatsoever and the 


"(Against order of 2nd Addl. J. City Civil 
Court, Hyderabad, D/- 21-12-1974.) 
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fact that during the period |. intervering 
between the decree for judicial separa- 
tion and the decree for divorce the kus- 
band made no attempt at . reconciliation 
or restoration of matrimonial ties weuld 
be a factor in favour of granting the 
wife’s claim for maintenance. 
(Paras £, 7) 
(D) Hindu “Marriage Act (25 of 1955), 
Ss, 13 (1-A) and 25 (1) — Petition for 
divorce by husband dismissed — Inter- 
locutory application by wife for main- 
tenance not disposed of — Appeal aga:nst 
dismissal of divorce petition allowed and 
petition remanded for fresh trial — Fresh 
application for maintenance if necessary. 
Where the trial Court dismissed the 
petition -for divorce filed by the husband 
without making any order on the imer- 
locutory application filed by the wife for 
maintenance under S. 25 (1) and the High 
Court on appeal set; aside the order of 
dismissal and remanded the divorce pəti- 
tion for fresh trial, it was held that the 
interlocutory application for maintenance 
was not dealt with by the trial court and 
it ceased to exist merely because the 
divorce petition was dismissed by the 
trial court and therefore as soon as the 
High Court set aside the order of dis- 
missal and remanded the divorce petition 
to the trial court the interlocutory appli- 
cation of the wife automatically revived 
and therefore no. fresh application for 
maintenance by the wife was necessary. 


(Pare 6) 
Cases Referred: - Chronological Paras 
AIR 1976 Bom 433: 4 
AIR 1971 Raj 208 _4 
AIR 1968 Guj 150 4 
AIR 1963 Cal 428 4 


H. C. Kulkarni, for Appellant, M. Nara- 
siah, for Respondent. f 

SHETH, J:— The petitioner-husbend 
filed O. .P. No. 47 of 1965 against the res- 
pondent-wife for judicial separation on 
the ground that the respondent wife had 
without any reasonable cause deserzed 
him, It was decided on 2nd Dec. 1366 
and’ decree for judicial separation was 
passed. Two years thereafter elapsed end 
on 9-12-1968 the present petition was 
filed by the petitioner husband for di- 
vorce, There was no resumption of coha- 
bitation between the parties. The learned 
trial Judge allowed the petition ed 
granted to the petitioner husband decree 
for divorce. In this petition the respond- 
ent-wife filed an interlocutory applicat-on 
praying for maintenance under S. 25 (1) 
of the Hindu Marriage Act, 1955. That 
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claim made by the respondent-wife was 
in view of her conduct, rejected by the 
learned trial Judge. 

2. It is that decree which is challenged 
by the respondent-wife in this appeal. . 
Mr, Kulkarni, who appears: for the wife, 
has contended that she had made at- 
tempts at: resumption of cohabitation. and 
that the husband hadi thwarted all: those 
attempts, Therefore, accerding to him, 
the husband was: entitled to. a decree for 
divorce, The wife has: led. the: evidence: of 
two witnesses besides deposing herself as 
a witness. She has: also produced seven 
letters: in support of her case. The “earned 
trial Judge has disbelieved the evidence 
of the wife and recorded: the. conclusion 
that there was. no resumption of: coha- 
bitation between. the parties.. Mr:. Kulkarni 
has however argued that: if the party 
against whom a decree for judicia] sepa- 
ratiom has: been passed makes an. attempt 
at resumption of cohabitation and if the 
patty who has obtained the decree for 
judicial. separation thwarts: that. attempt, 
then the party in whose favour the de- 
cree has been passed: is not entitled. to a 
decree for divorce. We are unable to 
agree with this contention raised by Mr. 
Kulkarni, The facts: of the case shew: that 
the petitioner-husband had’ obtained: the 
decree for judicial separation, He was, 
therefore, under the orders of the court 
entitled to live separately from: his wife. 


3. Now if during this prescribed 
period, the wife makes an attempt to 
resume cohabitation against the will of 
her husband and if the husband thwarts 
that attempt can it be said that the de- 
cree for judicial separation obtained by 
the husband is. rendered. nugatory? Now 
the husband is entitled. to live separately: 
from his- wife under the’ orders. of the 
Court and if during the period of two 
years as contemplated by the Act the 
wife makes an attempt to resume cohabi- 
tation against the will of the husband, 
then the decree which the husband had 
obtained would not be. nullified. That de- 
cree cannot be nullified by a unilateral 
act of one of the parties, Secondly it is 
quite probable that in order to nullify 
the decree the. spouse against whom the 
decree has been passed may make an at- 
tempt at resumption of cohabitation and 
thereafter withdraw from the society of 
the other spouse, If such a mischievous, 
move is made by the spouse against 
whom, the decree has been passed, will 
the decree for judicial separation be 
rendered nugatory and will the. other 
spouse be. required to.institute fresh pro- 
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ceedings for obtaining a fresh decree for 
Judicial separation? Such a situation, in 
our opinion, is inconceivable, The Parlia- 
ment, when it enacted the Hindu Marri- 
. age Act, in our opinion, did not contem- 
plate such a situation. We are, therefore, 
of the opinion that within the meaning 
of sub-sec. (1-A) of S. 13 of the Hindu 
Marriage Act resumption of cohabitation 
between the parties after decree for judi- 
cial separation has been passed is re> 
sumption of cohabitation by the meeting 
of the minds, by volition of both the par- 
ties or by reconciliation, Resumption of 
cohabitation within the meaning of S. 13 
(1-A) is not a unilateral attempt made by 
one-of the spouses against the will of the 
other to resume cohabitation. To take 
such a view of S. 13 (1-A) is to introduce 
into that section a number of mischiefs 
which the Parliament did not contemplate. 
Therefore, though the husband, who ob- 
tained the decree for judicial separation 
might be morally wrong in not resuming 
cohabitation when the wife wanted it 
and thereby wanted to bring about re- 
‘Iconciliation still the law entitled him to 
resist the attempt of his wife to resume 
cohabitation, Therefore, in any view of 
the matter the husband was entitled to 
decree for divorce in as much as there 
was no resumption of cohabitation by 
volition of both the parties within two 
years after the decree for judicial separa- 
tion was passed. The learned Judge was, 
therefore, justified in passing the decree 
for divorce and we uphold it, 


4. So far as the claim for maintenance 
under S. 25 (1) is concerned, the learned 
Judge has taken the view that the con- 
duct of the wife disentitles her to any 
maintenance.. There is no doubt about the 

_ fact that under S. 25 (1) depending upon 
the claimant’s economic condition he or 
she is entitled to maintenance from the 
other, Divorce which puts an end to the 
matrimonial relationship of husband and 
wife does not ipsa facto debar a spouse 
from’ claiming maintenance from the 
other. This is a well settled view. In 
Govind Rao v. Anandibai, AIR 1976 Bom 
433, Mr. Justice Kania has taken a simi- 
lar view. In Dharamshi Premji v. Bai Sakar 
Kanji, AIR 1968 Guj 150 a Division Bench 
ofthe Gujarat High Court has taken the 
view that under S. 25 of the Hindu Marri- 
age Act, permanent alimony can be grant- 
ed even to an erring spouse and the 
mere fact that the wife did not comply 
with the decree for restitution of 
conjugal rights (and that was the 
cause for passing a decree for divorce 





against her) cannot by itself disent:tle her 
to claim permanent alimony under the 
section. In Nathulal v. Mana Devi, AIR 
1971 Raj 208, it has been held by a Divi- 
sion Bench of Rajasthan High Court that 
an application for permanent alimony is 
maintainable even where decree for di- 
vorce or annulment of marriage, has been 
passed even though in such a case the re- 
lationship of husband and wife ceased to 
exist between the parties after tke pass- 
ing of the decree. In Minarani v. Dasa- 
rath AIR 1963 Ca] 428 it has been held 
by a Division Bench of the Calcutta High 
Court that after the decree for divorce or 
nullity of marriage has been passed an 
order for separate maintenance under 
S. 25 can be made. The common mini- 
mum which emerges from a review of 
the above four decisions is that’ after the 
decree for divorce has been passed and 
the relationship of husband and wife has 
ceased to exist between the parties main- 
tenance or alimony can be granted to the 
spouse who applies for it and whos2 econo- 
mic condition justifies its grant. The con- 
tention raised by Mr, Narsaiah, that such 
an application is not maintainable cannot 
therefore, be upheld. 


5. The second contention raised by Mr. 
Narsaiah is that we must consider that 
conduct of the wife which according to 
him disentitles her from claiming any 
maintenance after the decree for divorce 
has been passed. We are of the 
opinion, that courts are entitled to 
take into consideration the conduct 
of the party applying for main- 
tenance after the decree for divorce has 
been passed. If the conduct is abominable 
it may disentitle the applying party 
from getting any maintenance. What 
Mr. Narsaiah, has tried to press into ser- 
vice .is that the wife deserted the 
husband for a fairly long period of time 
and that that circumstances forced the 
husband to -file the petition for judicial 
separation. He has further pressed into 
service the circumstances that afcer the 
decree for judicial seperation was passed. 
the husband waited for two. years and 
then applied for decree for divorce and 
obtained it. This conduct of the wife, 
according te him, completely disentitles 
the wife from getting any maintenance, 
We do not think so. Undesirable conduct 
on the part of a spouse may vary in in- 
tensity from spouse to spouse. Tae con- 
duct, unléss it is such as would disentitle 
the applying spouse to any maintenance, 
¢an be taken into consideration only to 


. @etermine the quantum of maintenance, 
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‘The mere fact that the wife unjustly de- 
serted. the husband which. ultimately led 
ithe husband to obtain. decree for divorce 
is not abominable as to disentitle her ‘zrom 
claiming any maintenance whatsoever. 
The learned trial Judge was therefore in 
error in rejecting the claim for rain- 
tenance made by the wife. 


6. The last argument which Mr. Nar- 


saiah, has raised is that the petition for 


divorce which the husband filed was first 
dismissed. Before it was dismissed ar in- 
terlocutory application was filed by the 
wife for maintenance under S. 25 (1) of 
the Hindu Marriage Act. The learned 
trial Judge had made no order on that in- 
terlocutory application. The husband ap- 
pealed to the High Court against the dis- 
missal of his petition for divorce. This 
court set aside the order of dism-ssal 
made by the trial Court and remanded 
the petition for a fresh trial to the :rial 
eourt. According to Mr. Narsaiah, -with 
the dismissal of the husband’s petition 
for diverce the interlocutory applicetion 
made by the wife for maintenance s-ood 
dismissed and it could not revive autcma- 
ically with the revival of the petition for 
divorce ordered by the High Court on 
remand. In our opinion there is some 
error or fallacy in the reasoning wnich 
Mr. Narsaiah, has adopted. If the learn- 
ed trial Judge, had rejected thé interlocu- 
tory application made by the wife' and if 
thereafter the petition for divorce filed by 
the husband was dismissed and while re- 
manding the petition to the trial Court, if 
the High Court had not dealt with the order 
made by the trial court on the interlecu- 





tory application the argument raised by- 


Mr. Narsaiah, would have. been required 
to be upheld because an order made on 
an interlocutory application stands urleéss 
it is set aside. by a competent  ccurt. 
Setting aside the final order made :n a 
petition or suit does not necessarily mean 
that allinterlocutory orders made therein 
are also set aside. If a competent court sets 
aside the final order and remands a zase 
. and does notset aside the interlocutory 
. order it may bein a given case open tc .a 
party to make `a fresh application for the 
purpose for which it was made earlier 
before its dismissal. 
however, the wife did not make any fresh 
application, but it does not come in the 
way of the wife because the interlocutory 
application which she made to the ‘rial 
court for granting. maintenance urder 
S. 25 (1) was not dealt with by the leern- 
ed Judge. It was not dismissed by an ex- 
. press order of the.court. It ceased to ex- 


In the instant case,’ 


ist merely because the petition for divorce 
was dismissed by the trial court. There- 
fore, as soon as this court set aside the 
order of dismissal and remanded the/ 
petition -for divorce to the trial court the 
interlocutory application of the wife with 


‘which the learned trial Judge ` had not 


dealt, automatically, in our opinion, re- 
vived. Therefore, it was not necessary 
for the wife to make a fresh application 
for obtaining the relief which she claim- 
ed earlier. We are, therefore, not able 
to uphold the argument raised by Mr. 
Narsaiah, against the consideration on 
merits of the claim made by the wife. 


7. So far as the merits of the claim are 
concerned, we find that the wife has no 
means of subsistence. She depends enti- 
rely on her father to maintain herself. So 
far as the husband is concerned he is 
earning a sum of Rs. 437-50 paise per’ 
month. He is required to maintain.out of 
that amount himself and ‘his. mother. It 
is quite probable that in future he may 
remarry, Out of this amount he also pays a 
sum of Rs. 130 as house rent. He is working © 
as a teacher in the city of Secunderabad. 
There is one more fact which weiglis with 
us in granting the claim made by the 
wife. During the period intervening be- 
tween the decree for judicial . separation 
and the decree for divorce the -husband 
had made no attempts whatsoever at 
reconciliation or at the restoration of the 
matrimonial tie between him and his wife, 
This negative conduct on.the_part of the 
husband shows that he was more’. out to 
obtain the decree for divorce than to 
restore his matrimony with his wife. 
Taking into account this conduct and the 
income which the husband earns and the 
liability which he has to discharge, we 
think that he should pay to his wife a 
sum of Rs, 50/- (Rupees fifty) per month 
as maintenance, as-long as she lives or 


- until she re-marries whichever event 
happens earlier, 

8. In the result, we partly allow 
the appeal, modify the decree pass- 


ed by the learned trial Judge and 
order the petitioner-husband to pay 
to the respondent-wife a sum of Rs. 50/- 
per month as maintenance under S. 25 (1) 
of the Hindu Marriage Act from the date 
of this order until her remarriage or 
death whichever event happens earlier. 
The rest.of the decree passed by the 
learned trial Judge is. confirmed. We 


‘direct that there shall be no order as‘to 
costs in this appeal in the circumstances 


of this case, ; ee ie 


10 A.P. [Prs, 1-3] 


9. Mr. Narsaiah requests us to pres- 
cribe the manner in which the husband 
shall pay the amount of maintenance 
crdered by us. to the wife. 
lsarned:. advocates. agree that the 
wife shal] open a bank account and that 
-the husband shall gc’ on depositing in that 
eecount every month the sum of Rs. 50/- 
crdered by us. The monthly deposits of 
the amounts of maintenance ordered by 
us shall be made in the aforesaid manner 
cn or before the 10th day of every month 
commencing from July, 1977. 


Appeal partly allowed, 
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ALLADI KUPPUSWAMI AND 
MADHAVA RAO, JJ. ; 
Bhagirathamma and. ` another, Peti- 
tioners v. Special Deputy Collector, Land 
- Acquisition, Hyderabad and another, 
Eespondents, 


Civil,.Revn. Petn. iNo. 264 of 1977, D/- 
11-3-1977.* 

(A) Land Acquisition Act (1 of 1894), 
S. 30 — Dispute regarding compensation 
— Decision, by Civil Court under S, 30 — 
Effect.. 

. When there is a dispute as to who i is 
entitled to the compensation and the 
matter is referred for decision by -the 
Civil Court under S. 30 of the Act, the 
effect of that decision is that the person 
whose title is upheld in those proceed- 
ings will be entitled to whatever com- 
pensation that may ‘be determined in the 
proceedings under S. 18 of the Act. 

' ' (Para 5) 

` (B) Land Acquisition Act (1 of 1894), 
S. 18 — Decree of Court allowing com- 
pensation to claimants — Decree would 
benefit all the claimants who are parties 
to the proceedings under S. 18° — Proof 
of title not- necessary in proceedings 
ander S. 18. 

Held on facts that, -the decree passed 
by the Court in proceedings under S. 18 
would be in favour of all the claimants 
who were -parties. to the proceedings 
notwithstanding that only one of them 


sook an active part and others only a. 


Dassive part. 


There is no question of proof of title 


in so-far as proceedings under S. 18 are 
concerned, - i (Para 7) 


*(To revise order of Addl.’ Chief Judge 
City Civil Court, Hap pennan: D/- 
15-12-1976). i 


FU/FU/C65/77/ RSV/MVJ 


Bhagirathamma v. Spl. Dy, Collector, L. A. 


Both the. 


'A.LR. 


P. Kedandaramayya and E. V. 3hagi- 
ratharao, for Petitioners; T. Vijaya- 


raghavachari, for Respondent No. 2. 


ALLADI KUPPUSWAMI, J.:— An 
extent of Ac. 38-4 guntas of land situate 
in Survey Nos. 5/14, 124, 128, 129 and 
126 in Balenagar village was acquired 
under the Land Acquisition Act under a 


notification under S. 4 (1) of the Act 
published on 15-7-1964. There were 
three claimants for the ‘compensation, 


respondent No. 2 herein and ths two 


_ petitioners (being claimants 1 to 3 res- . 


pectively). There was no dispute that 
three of the items belonged to respon- ` 
dent No. 2, but there was a dispute 
inter se between the two sets of claimants 
in regard to. Survey Nos. 128 and 129. 
The Land Acquisition Officer in his 
award fixed the market value of tke land 
at Rs. 1,000 per acre and also fixed the 
value for the compound-wall, wells, trees 
etc. As the claimants claimed compen- 
sation at a-higher rate, they askeé for a 
reference. under S. 18 of the Lard Ac- 
quisition Act and accordingly reference 
was made in O. P. No. 310 of 1965 on the 
file of the Second Additional Chief 
Judge, City Civil Court, Hyderabad. 
The Court awarded enhanced compensa- 
tion. The Land Acquisition Officer pre- 
ferred an appeal C. €. C. A. No. 19 of 
1968 to this Court. The appeal was dis- 
missed on 10-11-1970. 


2. Meanwhile as there was a dispute 
inter se between the claimants as to whe 
was entitled to compensation in respect 
of survey Nos, 128 and 129 the Land Ac- 
quisition Odicer referred the matter to 
Civil Court under S. 30 of the Act and- 
deposited the amount payable in: respect 
of these survey numbers into caurt as 
provided under S, 31 (2) of the Act. The 
references in respect of the two surveys 
were numbered as O. P, Nos. 233 of 1965 
and 138 of 1966. By judgment dated 
31-8-1971 the appeal was allowed and 
remanded the cases to the lower court. 
After remand the court below by its 


judgment dated 19-10-1973 held that ` 
the second respondent was entitled to 
the compensation amount. As against 


this judgment two appeals, C. C. C. A. 
Nos. 109 of 1974 and 176 of 1974 were 
preferred tə this Court. By a common. 
judgment dated 19-8-1976 this Court 
allowed the appeals and upheld the 
claims of the petitioners. 


3. In view of this Judgment the peti- 
tioners herein filed an application I. A. 
No. 780 of 1976 in ©. P, No. 310 of 1965 
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- (reference under S. 18) for payment of 
the enhanced compensation determined 
by this court. By its order dated 15-12- 
1976 the Court below dismissed the peti- 
tion. The Court below observed chat 
though in the appeals arising out of re- 
ference under S. 30 this Court had up- 
held the claim of the. petitioners in 
C. Cc. €C. A. No. 19 of 1968 preferred 
against the judgment in O. P. No. 310 of 
1965 (reference under S. 18), respondent 
No. 2 alone was entitled to the amcunt 
awarded, While dismissing the petizion 
the Court below observed that the 
matter needed clarification and the par- 
ties interested in the matter may ap- 
proach the High Court and get the matter 
clarified: 

4, Accordingly the learned counsel 
for the petitioner herein wrote a letter 
to the Registrar requesting that the ap- 
peals, C. C. C.-A. Nos. 109 and 17€ of 
1974 may ‘be posted for being menticned 
and for clarification and we directed the 
matters to be posted for ‘being ment on- 
ed’. After the arguments proceeded for 
some time on 28-1-1977, the leamed 
counsel for the petitioners realised hat 
there was nothing to be clarified in the 
judgment in C. C. C A: Nos. 109 and 
176 of 1974 and the proper remedy was 
to file a revision petition against the 
order dismissing I. A. No. 780 of 1976 in 
O. P. No. 310 of 1965 and requested hat 
the matter may be adjourned to enable 
him to file a revision petition. Accard- 
ingly this revision was filed and after 
notice to the, advocate for the second 
respondent, the matter was heard on 
4-3-1977. 

5. The learned counsel for the peti- 
tioners contends that as this Court has 
finally held in C. C. C. A. Nos. 109 and 
176 of 1974 that they are entitled to the 
compensation amount their applicazion 
for payment of the enhanced compensa- 
tion should have been ordered and the 
court below was wrong in rejecting the 
petition.. On the other hand, the learned 
counsel for the second respondent con- 
tended that in O. P. No. 310 of 1965 it 
was held by the lower Court that it -vas 
only the first claimant therein, i.e., the 
second respondent herein that was en- 
titled to the compensation and this judg- 
ment was confirmed in appeal and there- 
fore the petitioners are not entitled to 
be paid that amount notwithstanding the 
judgment of this Court in the apreal 


arising out of the reference under S., 30° 


of the Act. We have no hesitation in 
upholding the contention of the psti- 
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tioners and rejecting that of the second 
respondent. When there is a dispute as 
to who is entitled to. the compensation 
the. matter is referred for decision by the 
Civil Court under S. 30 of thé Act. The 
effect of that decision is that the person 
whose title is upheld in those proceed- 
ings will be entitled to whatever com- 
pensation that may be determined in the 
proceedings under S. 18. Im this case, 
in C. C C. A. Nos. 109 and 176 of 1974 it! 
was finally held by this Court that the! 
petitioners 1 and 2 are entitled to the 
compensation amount. It is brought to 
our notice that this decision has become 
final as an application for leave to ap- 
peal to the Supreme Court was dismis- 
sed and an application for special leave 
was also dismissed. 


6. The learned counsel for respondent 


‘No. 2 strenuously contended that not- 


withstanding this decision, respondent 2 
alone was entitled to the compensation 
amount determined in proceedings under 
S. 18 of the Act. In support of this he 
drew our attention to the judgment . in 
O. P- No. 310 of 1965 in which it was 
finally stated that the claimant was en- 
titled to the enhanced compensation as 
found in the judgment. He submitted 
that the expression ‘claimant’ is used in 
singular and it could only refer to the 
first claimant. He stated that it was the 
first claimant who participated in the 
proceedings under $. 18 and adduced the 


“necessary evidence and cross-examined 


the Land Acquisition Officer. The peti- 


tioners who were claimants 2 and 3 never ` 


took part in that enquiry. The. order 
passed in that O. P. amounts to a decree 
and the decree can only be in favour of 
a person who participated in the enquiry, 
namely, the first claimant. We are 
unable to agree. Firstly, it is not stated 


in the judgment that the first claimant 


alone is entitled to compensation. The 
expression used is ‘the claimant is en- 
titled to’ enhanced compensation. .Obvi- 
ously the expression ‘claimant’ is a mis- 
take for ‘claimants’. It'is noted from the 
preamble to the judgment that the peti- 
tioners herein as claimants 2 and 3 also 
appeared through counsel, It may be 
that they did not actively participate in 
the enquiry. But the reference was 
made at the instance of ‘both sets of 
claimants and all of them were made 
parties to the proceedings. It therefore 
clearly follows that any decree that is 
passed in O. P. No. 310 of 1965 would 
enure for the benefit of all the claimants. 
The expression ‘claimant’: in the judg- 
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ment and order could only mean the 
claimants as a body, subject to the re- 
- sult of the proceedings under S. 30. In 
_this connection it is to be remembered 
that eyen: by that. time, it was known to 
all the parties and to the Court that pro- 
ceedings under S. 30 were pending as 
O. P. Nos. 233/65 and 138/66. In the ap- 
peal as against the judgment in O. P. 
No. 310 of 1965 by the Government, this 
Court was only concerned with the ques- 
tion whether the compensation’ deter- 
mined was correct or not. It was not 
concerned with the question as to who 
among the claimants was entitled to the 
_ compensation so determined. Hence, no 


significance can be attached to the ex- > 


pression ‘claimant’ used in the appellate 
judgment also, As in the case of the 
- original judgment 
‘claimant?’ was used by the learned 
Judge, they were obviously referring. to 
all the claimants as a body. The learn- 
ed counsel for the second respondent 
drew our attention to the fact that peti- 
tioners were ex parte in the appeal and 
did not take any interest in the appeal: 
and it was only the petitioners that 
opposed the appeal by the Land Acquisi- 
tion Officer. But in our view that would 
not make any difference. _ The position 
would still be the same, namely, that 
the judgment of the appellate Court. 
would enure for the benefit of the per- 
son who was ultimately held entitled 


to the compensation in proceedings 
under S. 30. Further, it is to be noted 
that though the judgment used the 


singular ‘claimant’ in the decree of the 
appellate Court it is stated that the 
appellant should pay the compensation 
amount to the ‘claimants’ which would 
naturally refer to all the claimants, i.e., 
such of the claimants who would be 
_ found entitled to the compensation in 
proceedings under S. 30. : 

7. The learned counsel for Respon- 
dent 2 submitted that proceedings under 
S. 18 in a Civil Court is equivalent to a 
suit and the burden is upon the claimant 
to prove that he is entitled to the pay- 
ment of compensation claimed by him 
ang the decree passed should therefore 
enure only in favour of the person who 
has proved this claim. We are unable to 
agree with this contention. All the 
claimants are parties to the proceedings 
under S, 18 and the decree passed would 
be a decree in favour of all of them 
notwithstanding that only one of them 
took an active part and others only a 
passive part. He further submitted that 


when the expression | 


ALR. | 


each person has separately to proye by 
independent evidence that he is entitled 
to the property and the compensation 
would be awarded only to him who 
proves title. This contention is not cor- 
rect, as there is no question of proof 


of title in so far as proceedings under 
S. 18 ara concerned. - Hence the alter- 
native contention, namely, that as the 


petitioners did not prove their title in 
proceedings under S. 18, their cłaim for 
payment of the amount has to be nega- 
tived, even assuming that the'respon- 
dent also is not entitled to the amount 
by reason of the judgment of this Court, 
cannot. be accepted. : 


8 Lastly, it was argued that the 
proper remedy for the petitioners was 
to seek a review of the judgment and 
decree in O. P. 310 of 1965 and.C.C.C.A. 
No. 19 of 1968 by getting an order of 
this Court that they are entitled to the 
compensation amount and that it is not 
open to the petitioners to challenge. the 
order passed by the Court below in revi- 
sion as it is correct in view of the terms 
of the decree in C.C.C.A. No. 19 o2 1968. 
This contention has also to be rejected, - 
as we have already held that the’ proper 
interpretation to be put upon the order 
in O. P. No. 310 of 1965 and CCA, 
No. 19 of 1968 is that the compensation 
should be paid to the claimants, which, 
in the circumstances, could only mean 


- such of those claimants as are adjudged 


to be entitled to compensation in prò- 
ceedings under S. 30 of the Act. 

8A. If the contention of respondent 2 
is to be accepted it would make a 
mockery of S. 30 of the Act, if notwith- 
standing establishing his title in those 
proceedings the successful party cannot 
claim the compensation decided in pro- 
ceedings under S. 18 of the Act. 


9. In the result the revision is allow- 
ed and the Court below is directed to 
pay the compensation amount to the 
petitioners herein. : 


10. There will be no order as to` 
costs, 4 


Revision alowed. 
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AMARESWARI, J. 


Harihar Pershad Jaiswal, Appellant v. 
Suresh Jaiswal and others, Respondengs, 


A. A. O. No. 534 of 1976, D/- 5-7- 
1977,* 


Guardians and Wards Act. (8 of 
1890), S. 9 — Application for guardian- 
ship of minor — Jurisdiction of Court — 
Place of ordinary residence of minor — 
Determination. ary 


If the expression “place of ordinary 
residence” means the residence of 
his natural guardian, the _ very 
purpose .of _using the word “the 
residence of the minor” in S. 9 would be 
lost. It is not the place of residence of 
the natural guardian that gives the 
jurisdiction to the Court under S. 9 71) 
but it is the place of ordinary residerce 
of the minor and the Legislature [as 
designedly used the word 
minor ordinarily resides’. Hence the 
actual residence of the minor, having 
regard to the circumstances under whith 
the minor happens to reside at a parti- 
cular place must be taken into consice- 
tation in deciding the place where the 
minor ordinarily resides. (Para 6) 


In the circumstances of the case it 
must be held that the minor has bean 
living with her mother at Nagpur jor 
some time and at Tumsar in Maharash- 
tra State for some time. Hence the 
minor’s ordinary place of residence can- 
not ‘be said to be Hyderabad merely ke- 


cause the father who is the natural 
guardian is residing at Hyderabad. 
(Case law discussed). (Para 6) 


Further, there is no evidence to shew 
that the minor was residing at Hydea- 
bad in 1975 when the application was 
filed. Assuming it to be so, it can orly 
be said to be a place of temporary resi- 


dence for the purpose of complying with. 


some conditions imposed by the Mags- 
trate and this temporary residence can- 
not be deemed as the place of ordinary 
residence of the minor. In these circum- 
stances, the trial Court was justified in 
holding that the Court at Hyderabad 
has no jurisdiction to try the. petition 
and return the same for presentation to 
the proper Court.. : (Para 7). 


Chief J. 
Hyce- 


* (Against order of Addl. 
(Temporary) City Civil Court, 
rabad, D/- 24-3-1976): 


IU/JU/D658/77/MVJ 





- H. P. Jaiswal v, Suresh Jaiswal (Amareswari J.) [Prs, 1-2} 


` out of an order 


“Where the - 


“year 1970. 


Cases Referred: Chronological Paras 


AIR 1975 Guj 150 


AIR 1951 Nag 179 6° 
AIR 1940 All 329 or, oy 


V. Hanumantha. Rao, for Appellant. - 
JUDGMENT: — This appeal arises 
passed by the Addi- 
tional Chief Judge, City Civil Court, 
Hyderabad dismissing the application 
filed by the appellant (Petitioner) under 
5. 25 of the Guardians and Wards Act, 
on the ground that the Court has no 
jurisdiction to entertain 
The petitioner is the appellant herein. 

2. The relevant facts of the case are 
as follows: The petitioner is the hus- 
band of the 3rd respondent, They were 
married some time in the year 1959 and 
they had a boy and one girl. The girl 
was born some time in the year 1962. 
The parties lived together at Hydera- 
bad. Some time in the year 1967, quar- 


rels started between the petitioner and _ 


respondent No. 3. It is the case of the 


petitioner that the girl (Neeta) was born 
‘on 7-5-1962 and she has been studying 


at the Shiv.Dat Raj High School, Lal 
Bazar, Hyderabad im 4th Class in the 
The minor girl Neeta was 
kidnapped on 2-10-1970 at 12 Noon from 
the house of the petitioner by the res- 
pondents except respondent No. 3 who -is 
his wife and the girl has been concealed 
after kidnapping by all the respondents 
under the changed name ‘Anita’. It was 
his case that the girl was kept at 
Nagpur and Tumsar, Bhandara District, 
Maharashtra State and that on receiving 
information on 7-5-1975 that the minor 
girl, had ‘been kidnapped, the. petitioner 
tried to trace the girl,. but the respon- 
dents concealed her and threatened the 
petitioner and asked bim to go away. 
Consequently the.petitioner got issued a 
search warrant at both places and the 


‘girl was recovered at Tumsar from the 


custody of the lst respondent.: It may 
be noted. that the Ist respondent is the 
brother-in-law of respondent No. 3 who 
is the wife of the petitioner. Thereafter 
she was produced’ by the ist respondent 
before the Court of the 5th Metropolitan 
Magistrate, Hyderabad, Andhra Pradesh. 
At that stage, the 3rd respondent filed a 
petition for handing over of the girl 
having given her address as House No. 
2-1-161/2, Nallakunta, Hyderabad. It is 
in these circumstances the petitioner filed 


-O. P. No, 195/75, out of which the above 


appeal arises, in the Court, of the Addi- 
tional Chief Judge, City Civil Court, 
Hyderabad for declaring him to be the 
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the petition. ` 
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natural guardian cf the minor and for 
the custody of the minor girl Neeta. The 
petitioner has impleaded as many as five 
persons as responcents, the first respon- 
dent being the sister's husband of his 
Wife Suseela who is impleaded as res- 
pondent No. 3. Respondents 2 and 5 are 
brothers of his wife respondent No. 3. 
Respondent No. 4 is the father of res- 
pondent No. 1. 


3. In the above said O. P. 195/75, res- 
pondent No. 3, the wife of the appellant 
has filed a counter opposing the reliefs 
prayed for by the petitioner. According 
to her, her marriage with the petitioner 
took place in the year 1959 at Nagpur at 
her parents’ house After the marriage, 
she came to Hyderabad and started re- 
siding with the petitioner as his wife at 
Charminar where the petitioner owns a 
house, They had two children, one boy 
and one. girl and they were born in the 
year 1961 and 1963 respectively. The 
name of the son is Anil Jaiswal and that 
of the daughter “is Anita Jaiswal; but the 
family people used to call her as Neeta 
which is the shorter form of her name. 
She further states that respondent No. 3 
lived with her children till 1967 and that 
during the period from 1959 to 1967 the 
petitioner developed hatred towards her 
and abused her on many occasions and 
was saying that he would marry another 
woman, He was ill-treating her and her 
children and he never cared for their 
proper boarding and lodging. In the 
year 1967 respondent No. 3 went to her 
brother’s place to attend a function and 
stayed there for a period of four months. 
After her return from Nagpur, she found 
that her husband developed illicit in- 
timacy with a Gujarati lady who was 
living in the same house. Thereafter the 
petitioner and his mistress used to harass 
her and her children and made the life 
of the 3rd respondent and her children 
very miserable. 


In these circums-ances the respondent 3 
started living with her children along 
with her mother--n-law in the second 
floor of the building, but there also the 
petitioner used to come and _ ill-treat 
her. For some time, respondent No. 3 
finding no other way to maintain herself, 
started .stitching clothes and maintain 
herself and the children. Even there the 
3rd respondent was not left alone and 
on one occasion she alleges that the 
‘petitioner and her mistress tried to pour 
Nitric Acid on hər; but she somehow 
escaped and that this incident has been 
witnessed by the neighbours who had 
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saved her. The petitioner drove respon- 
dent No. 3 keeping both the children 
with him, She further alleges that the 
children remained with the 3rd respon- 
dent till 6-7-1970 and in the year 1970 
respondents 4, 5, 2 and also the father of 
the 3rd respondent came to Hyderabad 
for a settlement, but the petitioner re- 


' fused to maintain her children anj hand- 


ed over both the children to them and 
thereafter the children went to Nagpur. 
The children were admitted in Naveen ` 
Vidya Bhavan, Nagpur in the year 1970. 
In 1970 when her son Anil was playing 
in the school grounds, the petitioner came 
there and took him without her consent 
and knowledge and on the way he sent a 
cable message stating that he was taking 
his son along with him. Thereafter. her 
father expired in 1972 and she shifted 
herself along with her daughter Anita to 
Tumsar where her sister resides, She 
admitted the minor into school where 
the girl has studied 6th and Tth classes 
and is at present in the 8th class. It is 
further stated that the petitioner filed 
M. P. 879/75 in the month of June 1975 
before the 5th Metropolitan. Mazistrate, 
Hyderabad under Ss, 97 and 98 of the 
Cr. P. C. praying for a. search warrant 
stating that the minor was kidnapped in 
the year 1970 and that he came to know `’ 
about her whereabouts only ia June 
1975. The Magistrate issued a search 
warrant and in compliance with the 
same, the girl was produced before the 
Magistrate at Hyderabad on 21-6-1975 
and the Magistrate, after recording the 
sworn statement of the girl, handəd over 
the custody of the girl to respondent 
No. 3 during the pendency of the said 
Criminal Miscellaneous Petition tn cer- 
tain conditions. F 


Having failed in his attempt to get the 
custody of the child under the Criminal 
Proceedings, the above original petition 
has been filed. She also states that I. A. 
No. 348/75 has been filed requesting the 
Court to hand over the girl to kim and 
if the girl is not handed over to him, she 
may be ordered to be sent to a certified 
school. The lower Court passed an order ` 
dated 8-7-1975 permitting respondent 
No. 3 to keep the girl along with her 
till the disposal of I. A. No. 348/75. It is 
her case that during the period from 
1960 to 1975 the petitioner is writing 
several letters to respondent No. 3 and 
her children and that he obtaired the 
orders of search by playing fraid and 
misrepresentation. She further staces that 
since the petitioner is of bad character 
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and “was actually living with another 
lady, it is not in the interests of the 
minor girl to be handed over to the cus- 
tody of the petitioner. She further al- 
leges that the petitioner has been con- 
suming liquors and was leading a bad 
life and hence the minor cannot be given 
to the petitioner. She further contended 
that the Court at Hyderabad had no 
jurisdiction to entertain the petition. 


4, After the counter was filed by res- 
pondent No. 3, the case was taken up for 
trial and three issues. have been framed. 
Issue No. 2 was whether the lower Court 
has got jurisdiction to entertain the peti- 
tion in view of S. 9 of the Guardians and 
Wards Act and it was agreed on both 
sides that the hearing on issue No. 2 may 
be taken up as a preliminary issue for 
determination and hence the same was 
taken up as a preliminary issue. No 
evidence has been let in on the said issue 
and the Court decided on the pleadings 
contained in the petition and the coun- 
ter. Having regard to the provisions of 
the Guardians and Wards Act and the 
respective averments of the parties, the 
Court below has dismissed the petition 
on the ground that the Court has no 
jurisdiction to try the petition. The 
lower Court has ordered the petition to 
be returned for presentation before the 
proper Court having jurisdiction. Hence 
this appeal. ' 


5. In this appeal, the learned counsel 


for the appellant has urged two main. 


contentions, The first contention is that 
the Court below erred in holding: that it 
has no jurisdiction in view of the provi- 
sions of S. 9 of the Guardians and Wards 
Act. According to him, Hyderabad must 
be considered as the place of ordinary 
residence of the minor as the petitioner 
and respondent No. 3 along with their 
children lived at Hyderabad till the year 
1970 and that the minor girl had been 
kidnapped in the year 1970 and since 
the minor girl has been kidnapped in the 
year 1970 on account of which she was 
residing at Tumsar in Bhandara District, 
Maharashtra State, it cannot be said that 
the. minor’s place of ordinary residence 
is Tumsar. The place-of ordinary re- 
sidence of the ‘minor must be construed 
as the place of residence of her natural 
guardian who is the father and hence 
the Court at Hyderabad has got jurisdic- 
tion to try the petition. Secondly it was 
contended that in any view of the matter 
from June, 1975 when the girl was given 
to the custody of the mother respondent 
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No. 3 whé gave her address as Nalla- 
kunta in Hyderabad, it. must be deeméd 
that the minor has been residing at 
Hyderabad at the time of filing of this 
application: In this connection. it “may 
be. noted that this application thas’ ` been 
filed on 3rd July, 1975. I am afraid I 


cannot accept either of the two conten- — 


tions. In order to appreciate these con- 
tentions, I may refer to certain provi- 
sions of the Guardians and Wards Act 
which have a bearing on the matter. 
Section 25 of the Guardians and Wards 
Act reads as follows :— 

“25. Title of guardian to custody ` of 
Ward:— (1) If a ward leaves or is re- 


moved from the custody of a guardian 


of his person, the Court, if it is. of opin- 
ion that it will be for the welfare of the. 
ward to return to the custody of his 
guardian, may make an order for his re- 


- turn, and for the purpose of enforcing 


the order may cause the ward to. be 
arrested and to be delivered: into the 
custody’ of the guardian.” : 

The expression “Court” has been de- 
fined under S. 4 (5) (a) as the District 
Court having jurisdiction to entertain an 
application under this Act for an order 
appointing or declaring a person to be a 
guardian. Hence we have to see which 
is the District Court that has got juris- 
diction to entertain an application under 
this Act for an order appointing or de- 
claring a person to be a guardian, This 
is dealt with by S. 9 which says that if 
the application is with respect to the 
guardianship of the person of the minor, 


it shall be made to the District Court: 


having jurisdiction in the place where 
the minor ordinarily resides. From these 
provisions, it is clear that an application 
under S. 25 of the Guardians and Wards 
Act has to be filed. in the District Court 
having jurisdiction in the place where 
the minor ordinarily resides. Hence the 
crucial -question which falls for conside- 
ration is what is meant by the expres- 
sion ‘Where the minor ordinarily resides.” 


In Lalita Twaif v. Paramatma Prasad 
(AIR 1940 All 329), it is pointed out that 
the minor’s actual place of residence at 


the time of ‘application under S. 9 (1) 
does not determine the jurisdiction of- 


the Court. It must be proved where the 
minor ordinarily resides as laid down in 
S. 9 (1) of the Act. Relying on this de- 
cision, the learned counsel for the peti- 
tioner contends that the minor must be 
deemed to be ordinarily residing at 
Hyderabad which is the place of re- 
sidence of her natural guardian’ who is 
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the father. In the aforesaid’ case, the 
facts are that the mother took away the 
minors to Shadiabad where her parents 
resided about three or four months ‘be- 
fore the application was made. Before 
that the minors and their mother were 
living for several years in Benaras 
where her husband had lived, within the 
jurisdiction of the District Judge at 
Benaras. It was under those circum- 
stances the Court has held that the Court 
at Benaras had jurisdiction as Benaras 
was the place where the minor should 
be deemed to have their ordinary re- 
sidence. The mere fact that the minor 
had been taken by their mother to 
Shadiabad when she went for a visit, 
would not make Shadiabad as the place 
of ordinary residence of the minor. I do 
not see how this decision helps the case 
of the petitioner and the said case is 
easily distinguishable on two grounds. 
One is that the mother had taken the 
children to her father’s place to which 
she goes off and on, on some visits and 
it was only about three or four months 
before the filing of the application that 
the minors were taken away to their 
mother’s place at Shadiabad and were 
staying there. But in the present case 
from the pleadings, it appears that the 
minor girl was living with the mother 
from the year 1970 either at Nagpur or 
at Tumsar in Maharashtra State and the 
present . application has been filed in the 
year 1975. Further it was not for the 
purpose of any visit that the minor was 


taken by respondent No. 3, but due to` 


estrangement between herself and the 
petitioner whatever the reasons might 
be. Hence this decision is. of no use to 
the petitioner. 


6. The next decision cited on behalf 
of the applicant is S. M. Vimalabai v. 
Babu Rao Shamrao, (AIR 1951 Nag 179). 
It is stated there that under the Hindu 
Law the father is the natural guardian 
-of his children and his children must be 
déemed to reside where he resides and 
where a man has no permanent abode, 
he must ‘be deemed to reside where he 
actually resides. And it follows there- 
fore, that his children also must be 
deemed to reside at the place where he 
happens to reside. The facts in the Nag- 
pur case are that the wife filed a peti- 
tion in a Court at Nagpur under S. 10 of 
the Guardians and Wards Act for the 
appointment of a person as guardian of 
his minor daughter on the ground that 
the girl was born at Nagpur and that she 
has ordinarily bean residing at Nagpur 
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along with the minor and that the 
paternal grand-mother of the minor had 
taken the minor to their house at 
Dharampeth for a short stay, promising 
to give her back. The paternal grand- 
mother did not keep up her promise but 
took the minor girl to Amraoti where 
the applicant’s husband is serving as a 
lecturer in some college. It further 
transpires that the applicant and, her 
huskand lived together at Nagpur for 
several years after they got married, but 
later on when misunderstandings arose 
between the parties, the husband shifted 
to Amraoti where he got appointment as 
a lecturer and that he took the minor 
girl with him to Amraoti. It was at that 
stage the application had been filed by 
the mother at Nagpur. It was actually 
found in the said case that the minor was 
living with her father at Amraoti for 
one year prior to the date of the appli- 
caticn. In those circumstances the Nag- 
pur High Court has held that the Court 
at Nagpur has no jurisdiction to try the 
petition as the mother’s residence was at 
Amraoti. This decision is of no assist- 
ance to the appellant as it was found in 
the said case that the minor was living 
with her father who is the natural guar- 
dian at Amraoti which is not w:-thin the 
jurisdiction of the Court at Nagpur. It 
was in those circumstances tha: it was 
held that.the mother must be deemed to 
be in-charge of the minor at Nagpur 
while her husband was at Amraoti and 
that for all practical purposes the ordi- 
nary residence of the minor must be 
considered as Amraoti. This decision 
does not help the appellant in view of 
the fact vhat in the present case the 
minor was actually found residing with 
her mother either at Nagpur or Tumsar 
for a period of about five years prior to 
the filing of the present petition. Prima 
facie I am not inclined to believe the 
statement of the appellant that the minor 
was kidnapped in the year 1970. This 
allegation was denied by respondent 
No. 3 who contended that the petitioner 
forcibly drove out respondent No. 3 and 
her children at the instance of his mis- 
tress and that the mother and children 
were forced to.reside at her parents’ 
house at Nagpur. The petitioner would 
not have kept quiet till the year 1975 
without taking any action. I am not ex- 
pressing any final view in this matter. 
Prima facie it appears that the petitioner 


has set up this plea of kidnapping only 
to raise a possible contention that the 
minor haè not been ordinarily residing 
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. at a.place other than Hyderabad. The 
fact remains that the minor was. p7o- 
duced from Tumsar and it is the adrrit- 
ted case on both sides that the minor has 
not been residing at Hyderabad from 
1970. In this connection, I may refer to 
the decision of the Gujarat High Court 
in Shah Harichand Ratanchand v.. Vi-b- 
bal, (AIR 1975 Guj 150) (at p. 152). In 
the said case, the minor children were 
residing with their mother at a parti- 
cular place for two years’ before thair 
father applied. for the custody. It is 
held therein that the place of the 
minors’ residence would be the place 
where they were residing with their 
mother and not ‘the place where the ap- 
plicant’s father resides. . 


- It is pointed out therein as follows- 


"S. 25 (1), however, has categorically 
used the expression “the Court” wh:ch 
has been statutorily defined in S. 4 (5) (a) 
to mean the District Court having juris- 
diction to entertain an application uncer 
this Act for an order appointing or de- 
claring a person to be a guardian. Uncer 
S. 9 (1) if the application is with respect 
to the guardianship of the minor, it shall 
be made to the District Court having 
jurisdiction in the place where the miror 
ordinarily resides. Therefore, the legis- 
lative test of the Court which has juris- 
diction in this matter is the Court where 
the minor ordinarily resides and not fhe 
Court where the father resides and w-th 
whom the minor must be deemed to 
have been in constructive custody.” 


The question as to where the miror 
ordinarily resides is a question of fact. 
If we examine the facts of the Gujarat 
case, it can be safely said that they ere 
very much similar to the facts of the 
present case. In this case the part.es 
were married in 1961 and they were 
residing at Palanpur. Three children 
were born of that marriage in 1963, 1866 
and 1968. The case of the petitioner was 
that the mother ran away from the 
family house at’ Palanpur in 1967 to ker 
father’s house in the Village Vaghel in 
the jurisdiction of the Mehsana Distr.ct 
Court. Therefore the father applied tor 
the custody of the children who were 
removed by the wife to the village 
Vaghel against the will of the father. 
The said application was filed in 1970 
before the District Court at Palanpur 
and in the same application the wife's 
father and mother were joined as res- 
pondents. The trial Court by an order 
dated 3rd Sept., 1971. held that it had 
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jurisdiction as- the: minor children must 
be taken to be residing with the father 
who had the legal custody. The <aid 
order of the District Court was reversed 
by a single Judge of the High Court on 
the ground that the Palanpur Court nad 
No jurisdiction as the minor was actual- 
ly living with her mother at Vaghel Vil- 
lage which was within the jurisdiction 
of the Mehasana District Court. Aga‘nst 
this decision of the single Judge, a Let- 
ters Patents Appeal had been filed and a 
Division Bench of the Gujarat High 
Court has clearly observed that the 
Court at Palanpur had no jurisdiction 
to try the original petition as the minors 
were actually found residing with their 
mother at a different place. Having re- 
gard to the fact that the minors have 
been living for a considerable time with 
the mother at a place which is not with- 
in the jurisdiction of the Palanpur Court 
it was observed: 


“If the application is made immediete- 
ly after the removal from the father’s 
custody, the place where the father re- 
sides would be the place where the minor 
ordinarily resides and there would be no 
difficulty. Similarly, if there are two 
places where it could be held- that the 
minor was ordinarily residing, the aues- 
tion would be one of convenience ^se- 
cause the legislative test would be ful- 
filled. The question however cannot he 
decided on presumptive, legal or con- 
structive custody but bv ordinary resid- 
ence of the minor. This would surely he 
a question of fact to be resolved in each 
case by taking into consideration all the 
relevant circumstances,” 


Having laid down the test. on the facts 
of the said case, the learned Judges hald 
that the minor must be deemed tn he 
ordinarily residing at the new place in 
Vaghel with his mother which has he- 
come the settled home of the minar 
children who were taken away by res- 
pondent No. 1 who was their mother as 
early as in 1967, almost more than two 
years from the date of the father’s ap- 
plication which was in January 1970. As 
already stated, the facts of the present 
case are almost similar to the facts re- 
ferred to above. In the present cese, 
the minor has been living with her 
mother for a period of about five vears 
from 1970 till 1975 when she was pro- 
duced at Hyderabad pursuant to he 
search warrant issued by the Magistrate 
in the criminal proceedings. It is the 
case of respondent No. 3 that she was 
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living at Nagpur till 1970 which is her 
father’s place along with the minor girl, 
and thereafter, when her father passed 
away in 1972 she shifted to Tumsar, 
Bhandara District in the: State of Maha- 
rashtra as her. sister was residing at that 
place and she’ was keeping her minor 
girl at Tumsar. This fact is corrobe- 
rated. by the girl being produced: in 1975 
from the custody of respondent No. 1 
who is no other than the husband of the 
sister of respondent No. 3. As stated 
already, the theory. of kidnapping does 
not appear to be true as the petitioner 
would not have kept quiet for a period 
of 5 years if the minor had been kidnap- 
ped as long back as 1970. Further. it is 
his case that the minor had been- kidħap- 
ped by respondents 1, 2, 4 and 5 and he 
curiously states that the 3rd respondent 
had nothing to-do with it. It is unlike- 
ly that respondents 1, 2, 4 and 5 would 
have kidnapped a minor girl without the 
knowledge of respondent No. 3. Accord- 
ing to the petitioner, his wife respondent 
No. 3 was still at Hyderabad. It appears 


to me, that due to estrangment between ` 


the parties, whatever the reason might 
- be, respondent No. 3 has left Hyderabad 
to. her place in tha year 1970 along with 
_the minor children and has been staying 
.there at Nagpur and later on shifted to 
Tumsar, her sister’s place. From these 
facts, it is clear that the minor’s ordinary 
. place of residence cannot be said to be 
Hyderabad merely because the father 
who is the natural guardian is residing 
lat Hyderabad. If the expression “place 
log ordinary residence” means the resid- 
ence of his natural guardian, the very 
purpose of using the word “the residence 
of the minor” in S. 9 would be lost.. It 
-fig not the’ place of residence of the 
natural guaraian that gives the jurisdic- 


tion to the Court under S. 9.(1) but,it is. 


the place of ordinary residence of the 
minor and the Legislature has designed- 
ly used the words “Where the minor 


ordinarily resides’: Hence the actual 
residence of the minor, having regard to 
the circumstances under which the 


minor happens to reside at a particular 
place must be taken into consideration in 
deciding the place where the minor 
ordinarily resides. Having regard ‘to the 
facts of the present case, E am. of the 
‘opinion that ‘the Court;at Hyderabad. has 
no jurisdiction to try the original peti- 
tion when the minor has been living. with 
her mother at Nagpur for some, time.-and 
at Tumsar in Maharashtra State - for 


some time, Hence, `I reject the first con- 
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tention: of the learned advocate: for thel 
appellant. 


7. The second contention viz., that in 
any view from June 1975 the minor has 
been residing at Hyderabad and since 
the application has been filed in July, 
1975 it must be construed that the minor 
has been actually residing at Hyderabad 
also cannot be accepted, Firstly‘there is 
no ‘evidence in this case to show that the 
minor was residing at Hyderabad in 
July 1975. Assuming it to be so, it canj 
only be said to be a place of temporary 
residence for the purpose of complying 
with some conditions imposed by the 
Magistrate and this temporary residence 
cannot be deemed as the place of ordi- 
nary residence of the minor. In these 
circumstances, the. trial Court was justi- 
fied in holding that. the Court at Hydera~ 
bad, has no jurisdiction to try the petition 
and returning the same for presenta- 
tion to the proper . Court, In view of the 
aforesaid discussion, I find no merits in 
this appeal and’ the same is accordingly 
dismissed, but in the circumstances: with- 
out costs, 

Appeal dismissed., 
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B. J. DIVAN, C. J, RAGHUVIR AND 
GANGADHARA RAO, JJ. 
’ Employees’ State Insurance: Corpn. 
Hyderabad, Appellant v: Andhra Pradesh 


Paper Mills Ltd., Rajahmundry, Respon- 
dent. 


A. A. O. Nos. 929 of 1974 and hi of 
a D/- 24-2- 1977.* 


{A} Employees State . Insurance Act 
(34 ‘of 1948), S. 2 (22) — Wages — In- 
centive bonus paid: to employee under 
settlement, if wages. 1974 Lab IC 1083 
(Kant) and 1973 Lab IC 1328 (Cal) Dis- 
sented from. ` 
8.2 (22 manent four parts, as the 
definition stands today. The first part 
refers to all remuneration paid or pay- 
able, in cash to an employee, if the terms 


~of the contract of employment, express 


er implied, were fulfilled, In the second 
part, the definition of ‘wages’ | includes 





*(Date of ‘decision ` of ‘Divistort ` ` Bench 
consisting of Madhava Reddy and A, V. 
Krishna Rao JJ. after receiving opinion 

of Full Bench.) ` 


JO/KU/E33/T1/MVJ. 
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any payment to an employee in respect 
of any period of authorised leave. lock 
out, strike which is not illegal or lay-off. 
In the third part, the definition of ‘wages’ 
includes other additional remuneration 1f 
any,, paid at intervals not exceeding two 
months, 
nition the term ‘wages’ does not include 
certain contributions paid. -by the employer 
and certain other: allowances. 
, $ (Para 16) 

A settlement was arrived at between 
the employer .and. workmen under 


18 of the Industrial Disputes Act. - 


Annexure to the settlement mentions the 
terms relating to the production bonus 
scheme. Under clause (ii) the production 
bonus will be calculated on the basic 
wages earned while on duty by a-pay- 

ment to workman and should be paid 
“ every month as per the schedule annexed 
to the scheme. It is expressly under- 
stood that the bonus so paid shall not 
form part of the wages for computation 
of any other payment. including provident 
fund, E.S.I. ‘Contribution, gratuity or any 
other benefit payments made with refer- 
ence to the wages of the workmen con- 
cerned. Under clause (vi) the payment 
of production bonus-as and when due has 
to be made in the month next to the 
month for which . production _ bon is 
payable. ; r : 

Held, that. the Act nowhere prohibits 
contracting out of the liability to pay 
contribution in respect of sums payable 
under the terms. of contract of emplov- 
ment. Therefore the production bonus 
paid in the instant case under the deed 
of settlement cannot be said to be re- 
muneration paid or payable if the terms 
of contract of employment were fulfilled. 
If the terms of employment are to e 
fulfilled viz. the terms of contract of 
employment inclusive of the terms of- the 
settlement then by the very express 
terms of the agreement incentive bonus is 
excluded from the definition of ‘wagev’ 
under S, 2 (22) first part. 


Held. however that incentive bonus 
could be wages within the third part of 
wages under S. 2 (22) of the Act. In no 
event incentive bonus, can fall within any 


of clauses: (@) to (d), which are excluded 


from the definition of ‘wages’ under 
S. 2 (22) of the Act. -The word ‘other’ 
appearing at the commencement of the 


third part of the definition of wages under. 


S. 2 (22) indicates that it must be remy- 
neration or additional remuneration 
other than the remuneration which’ is 
referred to in the earlier part of. the 


In the fourth part of the defi- ` 


‘definition viz., all remuneration paid or 


payable, in cash to an employee, if the 
terms of the contract of employment, 


express’ or. implied, were fulfilled and in-. 


centive bonus in the present scheme 1s 
certainly. additional . remuneration. l4 
must be emphasised that under the third 
part of the definition of ‘wages’ it ıs 


actual factum of payment which counts ~ 


because.the word used is ‘paid’ ag disting- 
uished from ‘paid.-or payable’. The 


moment you get any additional remu- - 


neration other than the remuneration 
payable under the contract of employ- 
ment and if this additional remuneration 


_is paid at intervals not exceeding twa 


months, it becomes wages by virtue of 
the third part of the definition of ‘wages’. 
1974 Lab IC 1083 (Kant) and 1973 Lab 
IC 1828 (Cal) Dissented from, 

(Paras 19, 35) 
` (B) Employees’ State. Insurance Act 
(34 of 1948), S. 2 (22).— Wages — House 
rent allowance paid under settlement is 
wages. . 


The house rent allowance paid by the 
employer to its workmen under the 
settlement would constitute ‘wages’ with- 
in the meaning of S. 2 (22) of the Act. 

. : (Para 39) 

It is clear that the amount of house 
rent allowance was being paid by virtue 
of the settlement arrived at between the 
parties and that this payment which was 
made every. month formed part of the 
contract of employment, and thus the 
house rent was remuneration paid or 
payable, in cash to the employees, if the 
terms of the contract were-fulfilled, Tne 
allowance could’ not be withdrawn or 
varied under the terms. Therefore, the 
house rent fell fairly and squarely with- 
in the first part of the definition ‘of 
‘wages’ under S. 2 (22) of the Act. 


f ; ; (Para 37) 
Cases Referred: Chronological Paras 
1977 Lab IC 313 (Andi Pra) 1, 3, 13 
14, 22, 34, 41 
1976 Lab IC 514 : 32 Fac LR 436 (Bom) 
T f 20 

(1976) 1 Lab LJ 17 (Ker)... 13, 22, 34 ` 


1976 Lab IC 317 : (1976) 1 Lab LJ 511 


(FB) (Madh Pra) 32 
1976 Lab IC 12 (Pat) . 26 
1974 Lab IC 328 : (1974) 1 Lab LJ 453 

(Bom) a 30 
1974 Lab IC 1083 : 


(1974) 2 Lab LJ 
396 (Kant) oy 20,2 
1973 Lab IC 523 : (1972) 2 Lab. LJ 602° 
. (Andh Pra) 1, 3, 11, 12, 13, i4 


26, 34, 41 
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(1973) 27 Fac LR 320 (Bom) 30 
1973 Lab IC 1328 (Cal) 23, 24, 27 
(1972) 41 FJR 404 (Punj) : 28 
AIR 1968 SC 413 : (1968) 1 Lab LJ 550: 

1968 Lab IC 364 1, 3, 8, 10, 13, 34 
AIR 1968 Bom 395 (FB) 33 
AIR 1959 SC 1095 33 

I. A. Naidu, (in A. A. O. No. 229 of 
1974) and T. Dhanurbhandu and I. A. 
Naidu (in A. A. O. No. 94 of 1975), flor 
Appellant; K, Srinivasa Murthy and 
S. R. James, for Respondent in both the 
Appeals. : 

B. J. DIVAN, C. J.:— These two 
matters have been referred by a Division 
Bench of this court consisting of Madhava 
Reddy, and A. V. Krishna Rao, JJ. under 
the following circumstances : . 

The view expressed by the Suprem 
Court in Braithwaite and Co. v. E.S.LC., 
(1968) 1 Lab LJ 550 : (AIR 1968 SC 413), 
came to be considered by a Division 
Bench of this Court in Regional Direc- 
tor, E.S.1.C. v. Vazir Sultan Tobacco Co. 
Ltd., (1972) 2 Lab LJ 602 : (1973 Lab IC 
523 (Andh Pra)). In a subsequent judg- 
ment in C.M.A. No. 331 of 1974 decided 
by a Division Bench consisting of Chin- 
nappa Reddy and Punnayye JJ. on April 
13, 1976 (reported in 1977 Lab IC 313 
(Andh Pra)), a different view was taken 
and the subsequent Division Bench of 
this Court felt that the view expressed 
in the earlier decision in Regional Direc- 
tor, E.S.I.C. v. Vazir Sultan Tobacco Co. 
(Supra) was directly opposed to what the 
Supreme Court laid down in Braithwaite 
& Co. v. E.S.LC. (Supra) In view of 
this difference of .opinion the Division 
Bench consisting of Madhava Reddy and 
Krishna Rao JJ., have referred A.A.O. 
94 of 1975 which relates to incentive 
bonus, to a larger Bench. The question 
arising for consideration in A.A.O. No. 229 
of 1974 is regarding the house rent by 
the Company to its workmen. Original- 
ly directions were issued that A.A.O. 229 
of 1974 should ke posted along with 
A.A.O. 94 of 1975 for hearing and, hence, 
A.A.O. 229 of 1974 also came to be refer- 
red to the Full Bench. 

2. The question which is referred in 
A.A.O. 94 of 1975 is whether incentive 
bonus paid by the Company i.e., emplo- 
yer, constitutes ‘wages’ within the mean- 
ing of Section 2 (22) of the Employees’ 
State Insurance Act. 

3. In order.t6 appreciate the contro- 
versy and to understand the view taken 
by the Supreme Court in Braithwaite & 
Co.’s case, (AIR 1968 SC 413), by- the 
‘Division Bench of this court in Vazir 


A.I R. 


Sultan Tobacco Co.’s - case (1973 Lab IC 
523 (Andh Pra)) and by Chinnappa 
Reddy- and Punnayya JJ. in the un- 
reported case, (since reported in 1977 Lab 
IC 313 (Andh Pra)), it is necessary for 
us to refer to some of the sections of 
the Employees’ State Insurance Act, 1943. 

4. The long title to the Act points out ` 
that it is an Act for providing certain 
benefits to employees in case’ of sick- 
ness, and maternity and employment in- 
jury, and for certain other matters in 
relation thereto, and the preamble to the 
Act states: that whereas it is expedient 
to provide for certain benefits to emplo- 
yees in case of sickness, maternity and 
employment injury, and to make provi- 
sion for certain other matters in relation 
thereto the Act was enacted. 

5. Section 1 of the Act provides that 
it applies to all factories including facto- 
ries belonging to the Governmert other 
than seasonal factories. Section 2 (12) 
defines ‘factory’ to mean any premises 
including the precincts thereof whereon 
twen-y or more persons are employed cr 
were employed for wages on any day 
of the preceding twelve months, and in 
any part of which a manufacturing pro- 
cess is being carried on ‘with the aid of 
power or is ordinarily so carried on but 
does not include a mine subject ‘to the 
operation of the Mines Act, 1952 or a 
railway running shed. Section 2 (9) 
defines an ‘employee’ to mean any person 
employed. for wages in or in connection 
with the work of a factory. or establisn- 
ment to which this Act applies and who 
is directly employed by the principal 
employer on any work of, or incidental 
or preliminary to or connected with the 
work of, the factory or establishment 
whether such work is done by the. emplo- 
yee in the factory or establishment or 
elsewhere; or who is employed by or 
through an immediate employer on the 
premises of the factory. We é¢re not 
concerned with the rest of the definition 
of ‘employee’. Section 2 (4) defines ‘con- 
tribution’ to mean the sum of money 
payasle to the Corporation by the prin- 
cipal employer.in respect of an employee 
and includes any amount payable by or 
on behalf of the employee in accordance 
with the provisions of this Act. 


6. The real’ controversy turns, in this 
case, on the interpretation of the defini- 
tion clause in Section 2 (22), which de- 
fines ‘wages’. That section ‘is in these 
terms: a 

“"Wages’ means all remuneration paid 
or payable, in cash to an employee, if 
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the terms of the contract of employment 
express or implied, were fulfilled and in- 
cludes any payment to an employee :n 
respect of any period of authorised leave, 
lock-out, strike which is not illegal or 
lay off and other additional remunera- 
tion if any, paid at intervals not exceed- 
ing two months, but does not include— 
(a) any contribution paid by the emplo- 
yer to any pension fund or provident 
fund, or under this Act; (b) any travel- 
ling allowance or the value of ary 
travelling concession; (c) any sum paid -0 
the person employed to defray special 
expenses entailed on him by the nature 
of his employment; or (d) any gratuity 
payable on discharge.” 


7. The question in A.A.O, 94 of 1975 
is regarding incentive bonus and the 
question that arise in that connection is 
whether incentive bonus paid by the 
employer comes within the definition of 
‘wages’ so that if incentive bonus consti- 
tutes ‘wages’ within the meaning of sec- 
tion 2 (22) then the employer will hare 
to pay contribution, not only his own 
contribution but also the employees’ con- 
tribution to the Employees’ State Insuz- 
ance Corporation (hereinafter called the 
Corporation). If it does not constituce 
‘wages’ within the meaning of Section 2 
(22) the contribution regarding that 
component of the remuneration which is 
represented by incentive bonus will not 
have to be paid by the employer to the 
Corporation. Sections 39 and 40 of the 
Act deal with contributions and they 
are occurring in Chapter IV relating’ <o 
contribution. Under Section 38 subje2t 
to the provisions of the Act,.all emplo- 
yees in factories or establishments <o 
which the Act applies shall: be insured 
in the manner provided by the Act. 
Under Section 39 (1) the Contributicn 
payable under the Act in respect of én 
employee shall comprise  contributicn 
payable by the employer (hereinafter 
referred to as the employer’s contribu- 
tion) and contribution payable by tke 
employee (hereinafter referred to as the 
employee’s contribution) and shall te 
paid to the Corporation. Under sub-sec- 
tion (2) of Section 39, the contributions 
have to be paid at the rates specified m 
the First Schedule, and in case where 
the provisions of the Act are made appl- 
cable to any employee or class of emplc- 
yees in any: factory or establishment ct 
class of factories or establishments in 
such manner that they are excluded 
from some of the benefits under this Act, 
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at such rates as the Corporation may fix 


in this behalf. A week shall be the unit: 


in respect of which all contributions 
shall be payable under the Act, accord- 
ing to sub-section (3) of Section 39. 
Under Sub-section (4) of Section 39, the 
contributions payable in respect of each 
week shall ordinarily fall due on the last 
day of the week, and where an employee 
is employed for part of the week, or is 
employed under two or more employers 
during the same week, the contributions 


shall fall due on such days as may be- 


specified in the regulations. Under Sec- 
tion 40 the principal employer shall pay 
in respect of every employee, whether 
directly employed by him or by or 
through an immediate employer, both 
the employer’s ` contribution and the 
employee’s contribution. Under sub-sec- 
tion (2) of Sec, 40, notwithstanding any- 
thing contained in any other enactment 
but subject to the provisions of this Act 
and the regulations, if any, made there- 
under, the principal employer shall, in 
the case of an employee directly employ- 
ed by him (not being an exempted emplo- 
yee), be entitled to recover from the 
employee the employee’s contributicn by 
deduction from his wages and not other- 
wise; provided that no such deduction 
shall be made from any wages other than 


such as relate to the period or part of 


the period in respect of which the con- 
tribution is payable, or in excess of the 
sum representing the employee’s contri- 
bution for the period. Under sub-sec- 
tion (3) of the Section 40, notwithstanding 
any contract to the contrary, neither the 
principal employer nor the immediate 
employer shall be entitled to deduct the 
employer’s. contribution from any wages 
payable to an employee or otherwise to 
recover it from him. Under sub-sec- 
tion (4) of Section 40 any sum deducted 
by the principal employer from wages 
under this Act shall be deemed to have 
been entrusted to him by the employee 
for the purpose of paying the contribu- 
tion in respect of which it was deducted, 
and under sub-section (5) of Section 40 
the principal employer shall bear the 
expenses of remitting the contribution 
to the Corporation. 


8. In Braithwaite & Co. v. E.S.L C, 


(AIR 1968 SC 413) (supra), the, question 
before the Supreme Court was whether 
the inam paid by the employer under a 
scheme dated December 28, 1955 was 
covered by the definition of ‘wages’ as 
given in Section 2 (22) of the Act; the 
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High Court held that it was covered -by 
the definition of ‘wages’, though, the 


Employees’ Insurance Court has held io. 


the. contrary. The Supreme Court held 
that on a correct interpretation of the 
scheme, which was. promulgated by the 
employer on December 28, 1955, the High 
Court had committed. an error in hold- 
ing -that the payment of inam under the 
scheme had become a term of the- con- 
tract of employment of the employees. 


The Supreme Court emphasised that the’ 


features of the scheme which indicated 
that the payment of.the inam did not 
` ‘become a term of the contract of employ- 
ment were the following: (1) the pay- 
ment of inam. was not among the original 
terms of contract of employment, (2) the 
only offer under the schéme was to make 
an incentive payment, if certain .specifi- 
ed conditions were fulfilled by the 
employees, (3). payment of inam was 
dependent upon the employee exceeding 
the target. output appropriately applicable 
to him, (4) if. the targets were not 
achieved due to lack of orders, lack of 
materials. break-down. of machinery, 
lack of labour, strikes, lockouts, go-slow 
or any other reason whatsoever, no inam 
was to be awarded.. This was inconsist- 
ent with the payment of -inam having 
“become an implied term of the -contract 
.of employment, (5) it was also made clear 
in the scheme that the. payment of inam 
was in no way connected with wages. 


9. The High Court of Calcutta had in 
that case held that in order to arrive at 
the correct conclusion Explanation to 
Section 41 of the Act should be. looked 

_at. But, the Supreme Court pointed out 
that that Explanation lays down that ‘for 
the’ purposes of - Sections 40 and” 41, 
wages shall’ be deemed to include pay- 
‘ment to an employee in respect of any 
period of authorised leave, lockout or 
legal strike. ‘It appeared to the Supreme 
Court that the High Court committed an 
error in thus applying the legal fiction 
which was meant for Sections 40 and 41 
of the Act only.. A legal fiction is adopt- 
ed in law for a limited and definite pur- 
pose .only'and there is no justification 
for extending it beyond the purpose for 
which the legislature adopted it. ‘Simi- 

“larly the Explanation to Section 41 is 

not to be utilised for ‘interpreting . the 

definition of ‘wages’ in Section 2 (22): 
There was no express clause in the’ con- 


' tract of employment of the employees. 


of the appellant. laying down the pay- 
ment of inam, and the scheme, when 
brought. into force, expressly excluded it 


from the contract of employment. The 
terms on which the inam wag payable 
were also not consistent with the scheme 
having become a part of the contract of 
employment. ` geg 


10. It must be pointed out that’ the 
Supreme Court in Braithwaite & Cos 
case, (AIR 1968 SC 413), concentrated 
its attention on the first part of the defi- 
nition of ‘wages’ in Section 2'(2%) where 


‘the definition states “ ‘wages’ means all 


remuneration paid ‘oer payable in cash to 
an employee, if the terms of tne con- 
tract of employment, express or implied, 
were ‘fulfilled.”. The Supreme Court, in 
that ‘case, did not. consider whether the 
inam was ‘other additional remuneration, 
if any, paid at intervals not exceeding 
two months’ . At page 552 (of Lab LJ): 
(at p. 415 of ATR), of the report, Bhar- 
gava J., speaking for the Supreme Court, 
has pointed out that reliance was not 
placed on the second clause of the defi- 
nition ‘which includes other additional. 
remuneration, if any, paid at intervals 
not exceeding two. months and he observ- 
ed: “Counsel appearing for the res- 
pondent before us also did not rely on 
this second part of the definition and 
sought:to support the decision of the 
High. Court only on the basis that it is 
covered by. the first part. Counsel ap- 
pearing for the appellant also did not 
rely on the last part. of the definition 
which excludes from the definition of 
‘wages’ items mentioned in clauses (a) 
(b) (c) and (d). In this case, therefore, 
we have to confine our decision to the 
interpretation of the first part :of the 
definition of ‘wages’”. Thus it is clear 
that in Braithwaite’s case, (AIR 1968 SC 
413); the Supreme Court dealt only with 
the first part of the definition of ‘wages’; 
and, secondly in the: light of the provi- 
sions of the scheme propounded by the 
employer on December 28, 1955, the 
Supreme Court -came to, the conclusion 
that the inam was not covered by: the 
definition of ‘wages’ and it emphasized 
the special features of thate particular 
scheme to which we have referred above. ` 


11. In Regional Director, E.S.I.C. v., 
M/s. Vazir Sultan, (1973 Lab IC 523) 
(Andh: -Pra) (supra) the question before 
this High Court was whether the bonus 
paid by’ the company to its .‘employees 
under- the terms of a settlement being 
gratuity bonus and what was sometimes 
referred to’as the incentive bonus, could 
be held to be ‘wages’ within the mean- 


ing of Section 2.22) of the: Act. 
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12. According to the terms of he 
settlement before the Division Bench of 
this court in Vazir Sultan. Tobacco C>.’s 
case, (1973 Lab IC 523) (Andh Pra), zhe 
employees would be eligible to annual 
bonug provided the maximum target of 
1.885 M per man hour was reached. The 
Company had agreed to. pay bonus in 
advance every month for the first eleven 
months and finally settle the accounts 
after the end of the.year. The terms of 
the settlement had been made by mutual 
agreement’ between the parties. :The 
question that fell for decision in Vezir 
Sultan Tobacco Co.’s case was whether 
on the facts and in the circumstances of 
the case, the bonus paid by the compeny 
to its employees ag per terms of che 
agreement” was or was. not: wages witnin 
the meaning of Section. 2. (22) of the Act. 
The Division Bench held in Vazir Sukan 
Tobacco Co.’s case that the bonus paid 
or payable was comprehensive annual 
bonus. The productivity Index Plan in- 
dicated that the very basis for paym=nt 
of the bonus under the settlement was 
the minimum production of 1.885 M per 
man hour as evidenced by the terms 
of the settlement. The advance pay- 
ments made at the request of the emrlo- 
yees or in mutual agreement admitted- 
ly related to the annual bonus. Zhe 
Division Bench there held that in order 
to bring the annual bonus within the 
first or third part of the definition of 
’ ‘wages’ it must be established that it was 
remuneration within the meaning of the 
definition. In order that the first part of 
the definition might be applied the ap- 
pellant had to establish that payments 
in question were. remuneration, and se- 
condly such remuneration was paid or 
payable in fulfilment of the terms of the 
contract. of employment express or 
implied. The Division Bench pointed sut 
that the annual bonus paid or payeble 
under the terms of the settlement as 
not ‘wages’ within the meaning of, Sec- 
tion 2 (22) as the ‘same was not paid or 
payable ʻas per the terms of .the contract 
of employment and it was also ‘liable to 
be varied or ‘cancelled at the discretion 
of the employer. It was pointed but 
that under Section ‘2 (21) of the Paymant 
of Bonus Act, any bonus whether inc2n- 
tive, production ‘or attendance bonus as 
been specifically excluded: from the dəfi- 
nition of salary or wages and that the 
definition of ‘wages’ in the Payment of 
Wages Act is very wide. The Division 
Bench also held that the mere omission 
to specifically exclude bonus in the d=fi- 
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nition of wages under Section 2 (22) cf 
the Act, could not.be- considered to be 
decisive or.in any way a pointer in sup- 
port of the: plea advanced by the Cor- 
poration and it was pointed out that the 
comprehensive: annual bonus was being 
paid to the employees. in lieu of the 


profit sharing bonus under Section 32 (7) . 


of the. Payment of Bonus Act. Refer- 
ring to the decision of the Supreme Court 
in Braithwaite & Co.’s case, (AIR 1968 
SC 413),. the Division Bench observed in 
Vazir Sultan Tobacco Co.’s case (at 
P. 528. of Lab IC):-—- .- . 


“The aforesaid decision of the Supreme 
Court supports the claim of the company. 
The annual bonus paid or payable under 
Ex. A-2 in the present case is not ‘wages’ 
within the meaning of S. 2 (22). of the 
Act as the same is not. paid or payable 
as per the terms of the contract of 
employment and it is also liable to be 
varied or, cancelled at the discretion bf 
the employer.” | i l 


13. In A.A.O. 331 of 1974 decided by 
Chinnappa Reddy and Punnayya JJ. on 
April 13, 1976 (reported in 1977 Lab iC 
313) (Andh Pra), ‘Regional Director, 
E.S.I.C. v. Hyderabad - Asbestos Cement 
Products Ltd.’ the. question was of. in- 
centive bonus. paid to the employees 
under a scheme formulated by the 
employer and employees under the 
memorandum of settlement dated July 23, 
1965. The Division Bench pointed out 
that the Management and the Workmen 
of Hyderabad Asbestos-Cement Products 
Limited. entered into a settlement dated 
July 23, 1965 providing for a ‘Production 
Bonus Scheme’. The scheme provided for 
payment of bonus every month if pro- 
duction exceeded a minimum target. The 
scheme contained no clause enabling the 
Management to withdraw or modify the 
scheme at the discretion of the Manage- 
ment, However it contained two further 
clauses viz. ; 


“IV. It is agreed that if the production 
is affected by the inability of the Mana- 
gement to obtain the ‘necessary raw 
materials or by failure’ of power or 
machinery or failure to obtain the requi- 
site orders or by any economic or tech- 
nical reason or other unforeseen circum- 
stances, the workmen shall not be entit- 
led to the benefits of the scheme if pro- 
duction does not exceed the: minimum 
target set out in Cl. VII of this Anne- 
xure. an a 
V. It“shall also- be a clear term of the 
production Bonus- scheme that it :is based 
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on the present circumstances and if at 
any time the methods of production are 
installed resulting in the rising of pro- 
duction, then the basis of this production 
Bonus Scheme shall be subject to revi- 
sion by mutual discussion.” 

The Division Bench referred to the Sup- 
reme Court decision in Braithwaite & Co.'s 
case (AIR 1968 SC 413) and the decision 
of the Division Bench of this Court in 
Vazir Sultan Tobacco Co’s case (1973 
Lab IC 523 (Andh Pra)), Chinnappa 
Reddy J, delivering the judgment of the 
Division Bench in A. A. O. 331 of 1974 
(reported in 1977 Lab IC 313 (Andh Pra)) 
pointed out that there were several dis- 
tinguishing features between the scheme 
of the case before the Division Bench 
and the scheme which was before the Sup- 
reme Court in Braithwaite & Co.’s case, 
(AIR 1968 SC 413). It was pointed out 
that the Scheme before the Court in 
Hyderabad Asbestos Cement Products 
Ltd.’s case, (1977 Lab IC 313 (Andh Pra)) 
-was the result of a settlement arrived at 
between the management and the work- 
men and it had, therefore, to be read 
into every contract of employment be- 
tween the management and workmen as 
an implied term of the contract. It was 
pointed out by Chinnappa Reddy J. that 
so long as the settlement was in force, 
the workmen had a right to enforce the 
payment of Production Bonus. Referring 
to Vazir Sultan Tobacco Co’s case, (1973 
Lab IC 523 (An Pra)) Chinnappa 
Reddy J., pointed out that that was a 
case of payment of bonus pursuant to the 
terms of a settlement between the mana- 
gement and the workmen and the entire 
view of Kondaiah and Krishna Rao, JJ., 
was on the basis that payment of pro- 


duction bonus was not remuneration at. 


all. According to Chinnappa Reddy J. 
the view of those learned Judges was 
directly opposed to what the Supreme 
Court had said in Braithwaite & Co’s 
case. Chinnappa Reddy J., also pointed 
out that under the terms of the scheme 
in Vazir Sultan Tobacco Co’s case the 
company had a right to vary or cancel 


the scheme itself and that was the strong 


distinguishing feature and they, there- 
- fore, felt themselves unable to rely on 
the decision in Vazir Sultan Tobacco Co’s 
case. The Division Bench of Chinnappa 
Reddy and Punnayya, JJ., agreed with 
the view expressed by Kerala High Court 
in Carborundum Universal Ltd, v: Em- 
ployees’ State Insurance Corporation, 


(1976) 1 Lab LJ 17. In that case, the 
Kerala High Court held: ...- 


definition of ‘wages’ 


A-T. R. 


“Where ihe management introduces a 
scheme to pay some incentive to work- 
men, if it is as a result of a settlement 
binding on both parties, necessarily the 
terms of the settlement become terms of 
the contract of the employment, between 
the parties. If on the other hand, it is 
introduced under a scheme under which 
it is open to the employer to withdraw 
it, alter it, vary or modify it without 
reference to the employees and without 
their consent or without any binding 
settlement, it is a payment for which 
the assent ig unilateral and, therefore, 
cannot be said to be a payment made in 
accordance with the terms of employ- 
ment. Consequently, it would not be 
‘wages’ within the meaning of S. 2 (22). 
This is the test by’ which we should 
determine whether: any payment in a 
given case is wages or not.” 


14. It is under these circumstances 
that the apparent conflict between the 
two decisions, of this Court one by 
Kondaiah ‘and Krishna Rao, JJ. in Vazir 
Sultan Tobacco Co’s case; (1973 Lab IC 
523 (An Pra)) on one hand and the other 
by Chinnappa Reddy and Punnayya, JJ. 
in Hyderabad Asbestos Cement Froducts 
Ltd.'s case, (1977 Lab IC 313 (Andh Pra)) 
on the other hand is said to arise. If the 
judgment of Chinnappa Reddy J. in 
Hyderabad Asbestos Cement Froducts 
Ltd.’s case is carefully examined it is 
obvious that he specifically pointed the 
strongest distinguishing feature of the 
case before him and Punnayya J. from 
the facts which were before Kondaian 
and Krishna Rao, JJ. in Vazir Sultan 
Tobacco Co’s case; under the terms of 
the scheme the company had a right to 
vary or cancel the scheme of incentive 
bonus; whereas under the scheme before 
Chinnappa Reddy and Punnayya, JJ. in 
Hyderabad Asbestos Cement Products 
Ltd’s case, it was not open to the em- 
ployer to withdraw or modify the sche- 
me at the discretion of the management. 


15. In view of this- distinguishing 
feature between the two cases which, ac- 
cording to Chinnappa Reddy, J., was the 
strong distinguishing feature, really 
speaking, there cannot be said to be any 
conflict between the two decisions. How- 
ever, now that the matter is before us, 
we will express our own opinion about 
the exact scope of the applicability of 
S. 2 (22) i.e. the definition of ‘wages’ to 
an incentive bonus, 


i6. It is clear on an analysis of the 
under S. 2 (22) of , 


1978: ESI. Corpn.. Hyderabad v. A: P. 


the Act, that it consists of four parts, as 
the definition stands today. The first part 
refers’ to all remuneration paid or pay- 
able, in cash to an employee, if the 
terms of the contract of employment, ex- 
press or implied, were fulfilled, Jn the 
second part, the definition of ‘wages’ in- 
cludes any payment to an employee in 
respect of any period of author-sed 
leave, lock-out, strike which is not ille- 
gal or lay-off. In the third part, the 
definition of ‘wages’ includes other addi- 
tional remuneration if. any, paid at in- 
tervals not exceeding two months, In the 
fourth part of the definition the term 
‘wages’ does not include any contribuzion 
paid by the employer to any pension 
fund or provident fund, or under the 
Act, the travelling allowance or the value 
‘of any travelling concession, or any 
sum paid to the person employed to de- 
fray special expenses entailed on Aim 
by the nature of his employment, or any 
gratuity payable on discharge. 


. 17. The contention of Mr. Naidu ap- 
pearing for the Corporation is that the 
incentive bonus in A. A. O. 94 of 1975 
falls under the first part of the definition 
of ‘wages’ under S. 2 (22). The settle- 
ment was arrived at on August 19, 1974 
between the employer and workmen 
under S. 18 of the Industrial Disputes 
Act, Annexure I to the settlement men- 
tions the terms relating to the pro- 
duction bonus scheme. Under cl. (ii of 
that Annexure I the production bcnus 
will be calculated on the basic wages 
earned while on duty by a payment to 
workman and should be paid every 
month as per the schedule annexed to 
the scheme. It is expressly understood 
that the. bonus so paid shall not form 
part of the wages for computation of any 
other payment including provident fund, 
E, S. I. contribution, gratuity or any 
other benefit payments made with refer- 
ence to the wages of the workmen con- 
cerned. Under cl, (vi) the payment of 
production bonus as and when due has 
to be made in the month next to the 
month for which production bonus is 
payable. - 


18. It is true, as Mr.. Naidu for the 
Corporation emphasized, that the terms 
of the settlement between the manege- 
ment and the. Union representing the 
workmen is an „agreement between the 
parties and if this settlement, which Coes 
not leave it open to the employer to 
withdraw or alter the scheme at its dis- 
‘eretion, is an agreement then it weuld 
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fall within the first part of the defini- 
tion of ‘wages’ viz., remuneration paid or 
payable. in cash to an employee, if the 
terms of the contract of employment, 
express or implied, were fulfilled. In 
the instant. case, however. the terms of 
the agreement specifically provide that 
the production bonus is not to form part 
of wages for computation of any other 
payments including the contribution to 
the E.S.I.C. Mr, Naidu very fairly 
states that there is no section under the 
Employees’ State Insurance Act, which 
prohibits contracting to the contrary. or 
which provides words like '‘notwithstand- 
ing any contract to the contrary’ so far 
as the remuneration paid or payable 
under the terms of the contract of em- 
ployment is concerned. It is well settled 
law that the contract of employment 
may -be varied by mutual consent of the 
parties after the original contract of em- 
ployment was entered into. If the terms 
are varied by mutual consent, it is the 
varied terms which form part of the con- 
tract of employment, and, therefore, it is 
the original contract of employment as 
varied by mutual consent subsequently, 
which will be contract of employment. 
In the instant case, since by the very 
agreement between the parties which 
provides for payment of production bonus 
under the terms of a settlement arrived 
at between.the parties the production 
bonus is not to form part of wages for 
the purpose of the E. S. I. contribution 
and since the Act nowhere prohibits 
contracting out of the liability to pay 


‘contribution in respect of sums payable 


under the terms of contract of employ- 
ment, it is not possible for us to accept 
the first contention of Mr, Naidu for the 


. Corporation that incentive bonus, in the 


instant case, falls within the first part of 
the definition of ‘wages’. It is well set- 
tled law that a contract has to be read 
as a whole in order to find out its effect 
and as far as possible effect is given to 
all the terms of the contract so that 
what the parties intended to is, in fact, 
done by the Court, Since no provision 
of law prohibits contracting out in the 
manner in which the parties have done 
in the instant case, the production bonus 
paid in the instant case under the deed 
of settlement cannot be said to be remu- 
neration paid or payable if the terms of 
contract of employment were fulfilled. 
If the terms of employment are to be 
fulfilled viz, the terms of contract: of am- 
ployment inclusive of the terms of the 
settlement dated August 19, 1974 then 
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by the very. express terms of the agree- 
ment incentive bonus is excluded from 
the definition of ‘wages’ under S. 2 (22) 
first part. Hence, we reject this conten- 
tion of Mr. Naidu. : 


19. The second contention of Mr. Naidu 
for the Corporation is in the alternative 
to the- first argument ‘and he has con- 
tended that, even if the incentive bonus, 
in the: instant casé, does not fall within 
the first part of the definition of ‘wages’ 
under S, 2 (22) it ‘would’ fall under ` the 
‘third part of the definition inasmuch ‘as 
it is other additional remuneration paid 
at intervals not exceeding two months. 
He has emphasized that, in the instant 
case, the. amount is paid in pursuance. of 
the settlement month by month and 
secondly that it’ is additional remunera- 
tior other than remuneration paid. or 
payable under the terms of the contract 
of employment and, therefore all the re- 
quirements of the third part, of S, 2 (22) 
are satisfied, and it is common ground 
‘between the learred Advocates appearing 
before us that in no ’ event incentive 
bonus, as in the case before us, can. fall 
within any of cls. (a) to (d), which are 
exdndcd from the definition of ‘wages’ 
under S, 2 (22) of the ‘Act. In’ our 
opinion this , contention must be’ accepted. 
The’ word ‘other’ appearing at the com- 
mencement of the third part of the defi- 
nition of wages uncer S, 2 (22) indicates 
that it must be remuneration or addi- 
tional. remuneration other than the re- 
muneration which is referred to in the 
earlier part of ‘the definition viz., all 
remuneration paid or payable, in cash 
to an employee, if the terms of the 
contract of employment, express or im- 
plied, were fulfilleé and incentive bonus 
in the present scheme is certainly addi- 
tional remuneration. Jt must be empha~ 
jsised at thig stage that under the -third 
‘|part of the definition off ‘wages’. it is dc~: 
tual factum of payment which. counts 
because the word used is ‘paid’ as. diš- 
tinguished from ‘paid’ or payable. The 
moment you get any additional remune- 
ration other than the remuneration .pay~ 
able under the contract of employment 
and if this, additional remuneration is 
paid at intervals not . exceeding two 
months, it "becomes wages by virtue of 
the third pon of the definition of. ‘wages’. 





20. n M- e ` Works- P.. Lid, v 
E. .S. I. C, 32 Fac LR 436 : (1976; :Lab 
IC 514) a Divisian Bench of the Bombay 
High Court consisting of Vimadalal and 
Naik, JJ. was concerned with an` ‘incen~ 


„the said case- held. 


`- by’ the employer `- 


A. LR. 


tive bonus scheme ` introduced by the 
employer with a view to increase the. 
production. of the company and at- the 
same time to increase the earnings of 
the workmen. It was, however. stated 
in the notice that the scheme would, in. 
the first instance, be introduced on a 
trial basis for-a period of three months, 
and the management might continue the 
same - in- future; or extend or amend or 
rescind or withdraw the same without 
giving any notice to the workers. -Ft was 
also stated in the said notice that the 
incentive bonus had nothing to do with 
the normal wages of the workers which 
were fixed for eight hours work. The 
question that arose. was whether. the 
amounts. paid under the Incentive Bonus 
in question, were’ wages under S, 2 (22) 
of the Employees’ State Insurance ‘Act, 
1948, It was held by the Division. Bench 
that the expression ‘additional remune- 
ration’ in this part (the' part which we 
have referred to as: the third part} - has 
been evidently used in contradistinction 
with . the expression ‘remuneration’ refer- 
red to in the first-part of the definition 
and.the words ‘additional remuneration’ 
occurring in the third part: of the defi- 
nition, would not be governed by the 
terms ‘off contract appearing in the first 
part of the definition, Vimadalal J. in 
“that the incentive 
bonus scheme did not fall within the 
first part of the-definition of. ‘wages’ 
because, though it ‘amounted ‘tò remune- 


_ Tation it could: not be said to have be- 


come the term of contract ‘of employ- 
ment, express or implied, and was not 
payable under the terms of contract 
of employment as such, He ` fur- 
ther held that the- incentive bonus paid 
fell within the .expres« 
sion ‘wages’ in so far as it was remune< 
ration which ‘the émployer had .under~ 
taken to pay de hors the terms:of tha 
contract of employment. In order to fall 
within the third part of the definition 
off ‘wages’, it is, however, necessary that 
the payment should be one made “at: in- 
tervals not exceeding two months. 
Naik, J: came to the same conclusion „as 
Vimadalal J. but on slightly a different 
ground. Naik,. J., differed from the view 
taken by the Karnataka High Court in 
Regional Director of Employees’ ` State 
Insurance Corporation v. Management of 
Mysore Kirloskar Ltd., (1974) 2 Lab LJ 
396 : (1974 Lab. IC. 1083). Naik, JT. in 
our opinion, tightly pointed | out that on 
a plain grammatical .construction of the 
section, it ig clear that whéreas the first 
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the employment the (third part) does not. 
Therefore, no. question of the third part 
being governed by the ‘terms of the. con- 
tract of employment would arise. In our 
opinion the conclusion reached’ by 
Naik, J. in differing from the views of 
the Karnataka High - Court in Mysore 
Kirloskar Ltd's case, was correct and we 
agree with his conclusion. 


21. We wilt now ‘refer to some of the 
decisions of other High Courts having a 
bearing on the point before -us. 


22. In Corborundum Universal v. 
E.S.LC. ((1976) 1 Lab LJ.17) (Ker) (supra) 
the Kerala High Court found that on the 
facts the payment was -being made. by 
reasons of a settlement binding tpon 
both parties and the payment was net 
one which could have been varied unila- 
terally to the disadvantage of the ozher 
party. The employer had no right. to 
withdraw the scheme introduced by the 
settlement “without the consent of the 
other party or without recourse to oro- 
ceedings warranted by law. This just-fied 
the finding of the Insurance Court that 
the incentive bonus paid was really re- 
muneration which was paid es a term of 
contract of employment. As pointed out 
earlier, in the course of his judgment. 
in A. A.O. 331' of 1974 (reported in 1977 
Lab IC 313) (Andh Pra) Chinneppa 
Reddy J. relied upon the observation; of 
the learned Judges of the’. Kerala High 
Court in this case, but, ultimately iz is 
the. fact- pertaining to each scheme of 
incentive or productivity: bonus waich’ 
would help the Court in deciding a 
particular case before it and it was on. 
the facts in Corborundum Universal's 
case that: the Kerale High Court held 
that the case fell within the first part 
,of the definition of ‘wages’ under S, 2 
‘ (22) of the Act, 


23. In Bengal Potteries v..E. S., I. Cor- 
poration, W. B., 1973 Lab IC 1328 (Cal), 
Sabyasachi. Mukharii, J., of the Calcutta 
High Court sitting singly hes held ‘that 
where in the original terms of employ- 
ment there was no term for payment of 
incentive bonus and stibsequently' pay- 
ment of such bonus was introduced as a 
result of an agreement but it was agreed 
that the bonus was not paid as a pari of 
the term of employment and the emplo- 
yer reserved the. right to modify the 
bonus scheme, the payments made under 
the scheme cannot be regarded as remnu- 
neration -paid -as part of the terms of 
employment. Thus the amounts so paid 
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part deals with a contractual aspect of © 
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cannot be regarded as ‘wages’, Conse- 
quently contribution thereon cannot be 
demanded from the-employer,.: . 

24. -Now ‘it must be pointed out that 
in Bengal Potteries case, 
1328 (Cal)) also, as in the case before 
us, it was specifically provided that. in- 
centive bonus was not paid as part . of 
the terms of employment. to any of the 
workmen, or supervisory. personnel con- 
cerned but by virtue of a separate and 
independent contract, under -the scheme 
the company undertook to pay the in-: 
centive bonus - . outlined in the scheme 
upon workers . fulfilling the conditions 
of the scheme,’ . The scheme spectienyy 
provided :—. 

“Accordingly, for. the ‘purpose of -com- 
puting other. benefits,- like Provident 
fund, gratuity,- Statutory leave, E, S. I. 
Benefits, -Profit sharing borus ete., the 
incentive bonus paid under the scheme 
shall not be considered as part -of the 
wages,” 

25. In view a the peculiar features 
of that particular scheme, we agree with 
the conclusion of Sabyasachi Mukhar- 
ji, J., that in that particular case the 
payments made by the company under 


the scheme were not remtineration in . 
térms of the contract of employment. In . 


paragraph (3) of his judgment, Sabya- 
sachi Mukharji, J. dealt with the ques- 
tion as to whether the amount of incen- 
tive bonus could be said to be other 
additional remuneration: paid at intervals 
not exceeding two months, He observed 
in paragraph (3) at p. 1330:— 

“It seems to me that the additional 
remuneration which is sought to be in- 
cluded ‘by the expression ‘and includes 
other additional remuneration’ must be 
remuneration ‘which though no part of 
the wages, could be paid as part of the 
terms of contract of employment. It is 
true that the payments under the incen- 
tive’ bonug'scheme are remuneration but 
these are remunerations for doing addi- 
tional work, These are not additional 
remunerations for doing work under the 
terms ‘of employment. If one construes 
the expression ‘and includes other addi- 
tional remuneration’ in. the context of 
the preceding: expressions i.e. payment 
to an employee in respect of any period 
of authorised leave, lock out, strike 
which is’ not illegal or lay off, one is apt 
to lead to conclusion that this expression 
‘and includes’ was intended to include 
only those remunerations which by their 
natural or in. generic meaning can form 
part of wages.” í 


(1973 Lab IC. 
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With. respect to Sabyasachi Mukharji, J. 
we are unable to agree with this part of 
his reasoning and for the reason which 
we have set out hereinabove we dis- 
agree with this part of his judgment in 
paragraph (3). 


26. In E. S. Į}. C. v. Bata Shoe Co, 
1976 LabIC 12 (Pat) the Patna High Court 
dealt with the question whether what 
was referred to as goodwill bonus paid 
by the employer to the employees could 
be said to be remuneration within the 
first part of the definition of ‘wages’ 
- under S, 2 (22) of the Act. In that case, 
the Patna High Court followed the deci- 


sion of the Division Bench of this Court - 


in Vazir Sultan Tobacco Co.’s: case, (1973 
Lab IC 523 (An Pra)). The Patna High 
Court pointed out that there cannot be 
' any estoppel on a question of law or 
against a statute. As to whether a parti- 
cular payment is embraced within the 
term ‘wages’ as defined by S. 2 (22)- of 
the Employees’ State Insurance Act or 
not is a matter of statutory interpreta- 
tion, There may be cases where it is not 
free from ambiguity to infer the exact 
nature of the payment. In such caseg the 
principle of contemporanea expositio est 
optima et.. fortissima in lege may be 
attracted, There the admissions and con- 
duct of the parties will be relevant for 
determining such ambiguous matter, But 
where the . matters are clear from the 
record and the question is as to whether 
or not a particular statutory provision 


is applicable to them, no amount of ad- ` 
-the amounts were paid as production in- 


mission of any party can act as an estop- 
pel so as to preclude him from asking 
that in law he canrot be fastened with 
a liability unwarranted |.by law. At 
page 15, at the end of paragraph (6), it 
was pointed’out that the, stand taken by 
the Corporation in that case was that the 
payment of bonus to the employees con- 
cerned was covered by the definition, of 
‘wages’ in the first part of S, 2 (22). In 
other words, the contention put forward 
on behalf of the Corporation was that 
the bonus in question paid to the em- 
ployees wag in the nature of remunera~ 
tion paid in cash to the employees under 
the express terms of the contract of em- 
ployment, It was conceded .on behalf’ of 
the Corporation tnat if the amounts of 
bonus in question were not to-be cover- 
ed by the first part of the definition of 
‘wages’ then the case of the Corporation 
must fail.-It is thus clear that the Patna 
High Court did not examine. whether the 


particular bonus scheme fell. within the 
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third part of the definition of ‘wages’ 
under S. 2 {22). 

27. As regards the decision of the 


Karnataka High. Court in Mysore Kir- 
loskar Lid.’s case, (1974 Lab IC 1083), 


_ we have already set out above our agree- 


ment with the observation of Naik J. 
differing from the’ view taken by " the 
Karnataka High Court and with great 
respect to the learned Judges of the 
Karnataka High Court, we cannot agree 
with the view taken by them, in Mysore 
Kirloskar Ltd.’s case, We notice that the 
Karnataka High Court accepted the. view 
of Sabyasachi Mukharji, J: in Bengal 
Potteries Ltd. (1973 Lab IC 1328 (Cal) ) 
(in para 3) as correct and we have al- 
ready pointed out why we decline to take 
the same view as Sabyasachi Mukharji, J, 
in Bengal Potteries Lid.’s case (in para- 
graph 3). 


28. -In Hans Raj Mahajan & Sons v. 
E. S. I C, (1972) 41 FJR. 404, Gopal 
Singh, J., of the Punjab and Haryana 
High Court, sitting singly has held ‘that 
any amounts paid aş production ‘incen- 
tive by an employer .to his employees in 
pursuance of a settlement arrived at be- 
tween them should, constitute ‘wages’ on 
which contributions will have to be paid 
under the Act, as such payments are in 
pursuance. of a contract even if such a 
contract may not be expressed in writ- 
ing, The question which arose before the 
Punjab and Haryana High Court was 
slightly different from the question 
which arises before us. If it. is- held that 


centive in pursuance of a sattlement 
arrived: at between the parties then it is 
obvioug that these terms would -form 
part of the contract of employment and 
incentive bonus scheme on that account, 
would fall within the -definition of the 
first part of S. 2 (22) of the Act, 


29. Mr. Naidu for the Corporation has 
referred to several other decisions which 
we will notice in passing because, in our 
opinion none of those decisions is of 
direct assistance to us in deciding tha 
question before us. os 


. 30. In Shivraj F. A, Litho Works.v, 
Regional Director, (1974) 1 Lab LJ 453: 
(1974 Lab IC 328 (Bom)) the question 
was in connection with the payment of 
overtime wages and hence, though in that 
case the definition of ‘wages’ under S. 2 
(22) was discussed and analysed, that 
decision is not of much assistance to ‘us 
in-the instant case, . yo, 5 
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31. In -Luizina Cyril Viz v. Caltex 
(India) Ltd., (1973)27 Fac LR 320 (Bomy the 
question before Vaidya J. of the Bombay 
High Court, sitting single, was regarding 
food-allowance, overseas allowance, de- 
valuation supplement and overtime wages 
being wages under the Workmen’s Com- 
pensation Act. It is not necessary for 1 to 
refer to the discussion of the word 
‘wages’ occurring in the context of the 
Workmen’s Compensation Act; for, par- 
poses of this judgment. 

32, Mr. Naidu next referred to the 
decision of a Full Bench of the Madhya 
Pradesh High Court in Labour Inspeztor 
v, Authority P. W. Act, (1976) 1 Lab LJ 
511 : (1976 Lab IC 317). The Full Bench 
in that case was concerned with the 
question of payment of bonus and whe- 
ther such bonus could be considered to 
be wages under the Payment of Weges 
Act, The facts of the case being altcge- 
ther different, it is. not necessary for us 
to refer to this judgment of the Madıya 
Pradesh High Court. — 

33. Similarly it is not necessary for 
Us to refer to the decision of the Bem- 
bay High Court in Manager, G. M. O. 
Asscn. v. Mahamoodkhan, AIR 1968 Eom 
395 (FB), and of the Supreme Court in 
Titagur Paper Mills Co. v. Their Wak- 
men, AIR 1959 SC 1095. | 

34. The result of the’ above discus- 
sion is that in order to fit into the defi- 
nition of ‘wages’ so far as the incentive 
bonus or productivity bonus scheme is 
concerned, the terms of the scheme must 
be examined and it must be ascertained 
whether the bonus paid under the sche- 
me is part of the terms of the contract 
of employment, as was the case in Hyde-. 
rabad Asbestos Cement Products Ltd.’s 
case (1977 Lab IC 313 (An Pra)) before 
Chinnappa Reddy and Punnayya, JJ., 
and before the Kerala High Court in- 
Corborundum Universal’s case, (1976-1 
Lab LJ. 17) and as is not the case before 
us or,. whether it is an additional renu- 
neration within the meaning of the 
third part of S. 2 (22) of the Act. I= it 
does not fall either in the category of 
Part I or Part IJI, then only it can be 
said not to be wages and hence only 
then contribution will not be payable 
on the amount of bonus paid by the 
employer to the employees. in such a 
scheme. If as happened in Braithwaite & 
Co.’s case, (AIR 1968 SC 413) or in Vezir 
Sultan Tobacco Co.’s case, (1973 Lab IC 
523 (An Pra)) the bonus is paid at the 
discretion of the employer and can be 
withdrawn at any time- without impie- 
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menting it, then it would not be wages 
within S, 2 (22). 

35. We, therefore, answer the ques- 


tion referred to us in A. A. O, 94 of 1975 
as follows:— 


In the instant case, the incentive bonus; 


paid by the company constitutes ‘wages’ 
within the meaning of S. 2 (22) of the 
Employees’. State Insurance Act, 

In A. A. O. 229 of 1974 the question is 
whether the house rent paid by the em- 
ployer to its workmen would constitute 
‘wages’ within the meaning of S. 2 (22). 
It is true that the question of incentive 
bonus does not arise in this case, but, 
since the matter is before us, we will 
dispose of the matter shortly. 

36. The house rent is certainly an 
additional remuneration. House rent, 
under the evidence which has come on 
the record in this case, wag being paid by 
the company and the original scheme of 
the company was that the house rent 
should be paid only te those employees 
who were not furnished with residential 
quarters by the company, The evidence 
on behalf of the employer, being the 
deposition of the Personnel Manager of 
the company, goes to show that before 
the present management took over the 


production of the factory on a particular’ 


day was 10 tons and the total number 
of employees was 600 and- most of them 
were local residents. The company did 
not provide for residential accommoda- 
tion and employees had their own ac- 
commodation. At the time when the 
Personnel Manager deposed before the 
Employees’ Insurance Court, on Novem- 
ber 29, 1973, the capacity of the com- 
pany was 200 tons per day and the num- 
bey of direct and indirect employees was 
about 5000, and due to shortage ot 
housing accommodation the employees 
had been demanding housing accommo- 
dation. On May 31, 1970, a settlement 
Was arrived at before the Conciliation 
Officer. Under cl, 2 (b) of the settlement 
which related to the house rent, it was 
agreed that the employees should .be paid 
house rent as per the demand put for- 
ward by them. On July 28, 1972 there 
Wag a fresh demand by the Andhra Pra- 
desh Paper Mills Ltd. Workers’ Union 
and on September 13, 1972 there was 
another demand by the Andhra Pradesh 
Paper Mills Staff and Workers’ Union. 
On November, 15, 1972 a settlement 
under S. 18 (1) was entered into wherein 
the house rent was agreed to be paid as 
shown at page 2 of the settlement. He 


further deposed that even to those who . 
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are occupying the new. quarters near the 
mill premises the management was pay- 
ing house rent allowance to avoid tussle 
but they were charging rents for the 
quarters at rates higher than the house 
rent allowance. In his cross-examination, 
the Personnel Manager admitted that 
the payment of house ` rent allowance 
was not linked with: either production 
or attendance. The workmen were entit- 
led ‘to the house rent allowance as per 
the „settlement as of right. Till the ex- 
piry of the’ period of agreement pending 
construction of quarters, the management 
had no right to withdraw the payment 
of house rent allowance. As per the set- 
‘tlement the management had no power 
to vary or revise the house rent. alow- 
ance during the currency of the agree- 
ment. Payment of house rent was not an 
ex gratia payment’ and was meant to 
meet workmen’s additional - cost of ac- 
commodtion. House rent allowance was 
paid every month along with the wages. 


37.. In our opinion, in view of the 


deposition of the Personnel Manager, -it 


is clear that the amount of house rent 
allowance was beirg paid by virtue- of 
the settlement arrived at between the 
parties and that this payment which was 
made every month formed part of the 
contract of employment, 
- |house rent was remuneration paid or 
payable, in cash to the employees, if the 
terms of the contract were fulfilled, It is 
not possible for us to agree with the 
conclusion of the Employees Insurance 
(Court that the amount, of house rent 
allowance did not form part of the 
wages. In our opinion, the house rent 
falls fairly and squarely within the first 
part of the definition of. ‘wages’ under 
Section 2 (22) of the Act. - 


38. It is on the facts of this case 
that we have decided this matter and it 
is not. necessary in this context to refer 
to the decisions of other High Courts in 
this connection, though~ such decisions 
were cited before us. a, 

39. Under these circumstances we 
hold, so far as A.A.O. 229 of 1974 is 
concerned, that the house rent allowance 
paid by the employer to - its workmen 
would constitute ‘wages’ within the 
meaning of Section 2 (22) of the Act. ` 


40. Therefore, these two matters are 
disposed of accordingly. 

41. At the cost of reiteration, we must 
point out that, in fact, when the two 
decisions, one in Vazir Sultan Tobacco 
Co.’s case, (1973 Lab IC 523 (Andh Pra)y, 
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and thus the. 


ALR. 


and the other in Hyderabad Asbestos 
Cement Products Ltd.’s case, (1977 Lab 
IC .313 ° (Andh Pra)), are closely examin- 
ed,. there is no conflict between ‘the two 
decisions. 

42. Each of these mattérs will: there- 
fore, go before the Division Beach for 
passing appropriate orders. 

43. Costs of the hearing before the 
Full Bench to form part’ of costs in each 
of these. two. appeals. - 

MADHAVA REDDY, J.: — 44. Both 
the C. M. As. were referred by us to 
a Full Bench for consideration of 
the question whether the house rent 
allowance and incentive bonus paid to 
the workmen constitute ‘wages’ within 
the meaning of- Section -2 (22) of the 
Employees’ State’ Insurance Act. The 
Full Bench has answered the question 
in the affirmative holding ` that they do 


. constitute ‘wages’ within the meaning of 


the Act. That being the only’ question 
that arises for consideration. in -these two 
C.M.As, these C.M.As. have to be allow- 
ed. The orders, of the Employees’ State 
Insurance Court Hyderabad . declaring 
that house rent allowance and incentive 
bonus do not constitute the ‘wages’ are 
set aside. Both the. appeals are, accord- 
ingly allowed WR costs. 

SE PREEN ‘allowed, 


`- ‘AIR 1978 ANDHRA PRADESH 30 
SAMBASIVA RAO AND- 
MADHUSUDAN RAO, JJ, 


Nandipati Rami Reddi and others, Ap- 
pellants v, Nandipati Padma Reddy 


‘others, Respondents. ` 


. Letters Patent Appeal No. 59 of 
and A. A. O. No. 35 of 1975, D/- 


, 1977.* 


Civil P, C. (1908), Or. 9 R. 9 — - Resto- 
ration of suit dismissed for default — 
Effect of, on interlocutory orders passed 
in suit prior to dismissal — Whether it 
revives their operation during period he- 
tween dismissal and restoration. 


` When the suit is restored .the inter- 
locutory orders. and their operation dur- 
ing the period of interregnum are re- 
vived. (Para 9) 

Once the order of dismissal is set aside, 
the plaintiff must be restored to the posi- 
tion in which he was situated waen the 


*(Against Judgment of this Court in 
_ A.A.O. No. 30 of 1975, D/- 13-2-1976.) 


TU/IU/D274/77/VSS. ° 








` 
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Court dismissed the’ suit, for default. 
Therefore, it follows that ‘the interlecu- 
tory orders, which had been passed betore 
the. order of dismissal, would ‘also be 


revived along with the suit when -the © 


order of dismissal .has- been set aside 
and the suit has been restored. . In view 
of Rule 9 (1) of O. 9, the Court zan 
make an order setting aside the ‘dismissal 
upon such terms -as to costs or otker~ 
wise as it thinks fit.. Unless the Ccurt 
either expressly or by necessary impli- 
cation excludes the operation of the inter- 
locutory orders during the period betw2en 
the dismissal and the restoration, it may 
be safely presumed that their enforce- 
ment during that period was also restor- 
ed. Decision -D/- 13-2-1976 in -A.£.0. 


No. 30 of 1975 Affirmed. “AIR 1935 Nad 


365 (FB), AIR 1934 Mad 49 Rel. on. 
(Paras 7, 8) 


Chronological Peras 
(1938) 2 Mad LJ 
11 


Cases Referred :- 


AIR 1939 Mad 167 : 
1053 


AIR 1935 Mad 365 (FB) ‘ees ` 10 


AIR 1934 Mad 49 a 10 


N. -Bapi Raju, for Appellant; in L.P A. 
59/76 and for 2nd Respondent in C.M A. 
35/75; Krishna Mohana Rao, for Appellant 
in.C.M.A. 38/75 and’ for 2nd Respondent 


in L.P.A. 59/76; M. B. Rama Sarma, for- 


Respondent No. 1 in both the appeals; 
S. Krishna Mohana Rao, for Respondents 
3 and 4 in L, P. A. 59/76 and also for 
Respondents 3 and 4 in C. M. A. 35/75 


SAMBASIVA. RAO, J.:.— The quves- 
tion which arises in both these: appeals 
is when a-suit has been dismissed for 
default: and -has been subsequently res- 
tored, whether the interlocutory orders 
passed by- the Court in the suit bere 
the dismissal for default would be consi- 
dered to be in operation during zhe 
period between the dismissal and resio- 
ration. Does the restoration of the suit 
revive the operation off those orders 
during the period between the dismissal 
and the restoration ? 


2. Since the two EN relate to zhe 
same dispute and arise out of the same 
order, wë will dispose them’ of under a 
common judgment. The Letters Patent 
Appeal has been’ preferred by the fnd 
defendant while the Civil .Miscellanecus 
Appeal has been preferred by the ist 
defendant. Indeed, the - Letters Patənt 
Appeal is preferred: against. the C:vil 
Miscellaneous Appeal which was filed 
by the 2nd defendant. Since the appeal 
preferred by the Ist defendant was not 
heard along ‘with that Civil Miscellaneous 
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Appeal, it -is brought- up for decision. 
along with the Letters - Patent. Appeal 
preferred by the 2nd defendant : against 
the dismissal. of his Civil Miscellaneous. 
Appeal. 


3. -O, S.. No. 6/70, was filed in the 
Subordinate Judge's ‘Court, Gudivada, by 
the present ist respondent (in the Let- 
ters Patent Appeal) for partition of. cer- 
tain properties and for possession of a 
share therein, He impleaded four defen- 
dants to the suit. The 1st defendant was. 
his own father, the 2nd defendant was 
hig father’s elder brother, the 3rd defen- 
dant was his.mother and the 4th defen- 
dant hig sister:. One of the defences. was. 
that there was a partition between the 
two brothers. viz.,. defendants 1 and 2 
and : consequently the latter .was not 
a necessary party to the suit. 


` 4. The plaintiff filed I. A. No. 1261/68 
for the appointment of-a Receiver. The 
Court accedéd to this request and by its 
order dated 3-12-1969 appointed’ a Recei- 
ver for the entirety of the plaint sche- 
dule properties - including those - which 
were claimed to have been allotted to 
the share of the 2nd defendant, Against 
this order the 2nd defendant filed in this 
Court C, M. A. No. 440/69 and the Ist 


defendant C. M. A. No, 441/69 A Divi-~ 


sion Bench ofi this Court partly allowed 
these appeals holding that there was no 
justification for the appointment of a 
Receiver, but at the same time directed! 
defendants 1 and 2 to deposit towards 
the maintenance of the plaintiff and 
defendants 3 and 4, 1/4th of the income 
realised from the lease of the rice’ milis, 
buildings etc., within ‘one’ month of their 
collections. The Division Berch also per- 
mitted the plaintiff to approach the trial 
Court for directions as to the withdrawal 
of the amounts thus deposited. Om 31-12- 
1971 the suit was dismissed for default. 
A petition under O, 9, R. 9, C. P. C. was 
filed to set aside the order of dismissal for 
default and restore the suit, within’ 30 


. days from 31-12-1971. By an order dated 


19th of August, 1974 the Court allowed 
that petition, set aside the order and res- 
tored the suit. Inter alia it found that 
the Ist defendant misted the plaintiff's 
mother and next friend viz, the 3rd 
defendant, who was no other than’ the 
wife of the 1st defendant, by pretending 
that the matter was compromised’ and 
that the same would be reported to the 
Court. . Since the’ plaintiff's next friend 
was led by her husband to ‘be under this 
impression, she did not. appear im Court 
on 31-12-1971 on which day the suit was 
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dismissed for defauit. Holding that this 
was sufficient explanation for the non- 
appearance of the plaintiff’s next friend, 
the dismissal order was set aside and the 
suit was restored. Í 


5. Thereupon the plaintiff filed I. A. 
992/74 for directing defendants 1 and 2 
to make deposits as per the judgment of 
this Court in C. M. As 440 and 441 of 69. 
The two defendants resisted this appli- 
cation saying that when the suit was dis- 
missed, the interlocutory orderg came to 
an end and the restoration of the suit 
did not revive them, In any case, those 
orders passed before the dismissal of.the 
suit would not operate during the time 
between the order of dismissal and the 
order of restoration. This contention was 
repelled by the trial Court and conse- 
quently the 2nd defendant preferred 
C. M. A. 30/75 and the Ist defendart 
preferred C. M. A, 35/75. C. M. A. 30/75 
alone came up for consideraton before 
our learned brother A. V. Krishna 
Rao, J., who dismissed it. Hence the Let- 
ters Patent Appeal by the 2nd defendant. 


6. Sri N. Bapi Raju, learned counsel 
for the appellant in the Letters Patent 
Appeal argues, and the same argument 
is adopted by Sri M. Krishna Mohana 
Rao, learned counsel for the appellant in 
C.M.A. 35/75. that in view of the Fuill 
Bench decision in Veeraswami v. Raman- 
na, AIR 1935 Mad 365 there can be no 
doubt that once the suit is restored, the 
interlocutory orders passed before the 
dismissal of the suit are also restored. 
But they cannot be said to be in opera- 
tion during the period between the dis- 
missal and restoration, Learned counsel 
argues that if such is the effect of resto- 
ration, very many anomalies will arise. 
He illustrates the argument by saying 
that if there was an alienation during 
that period or teking possession despite 
the injunction order passed before the 
order of dismissel, they could not be 
found fault with and it could not be said 
that the alienation wags bad or that the 
defendant, who took possession, was 
guilty of contempt of Court. 

7. We will come to the illustrations 
presently. But we will first deal with the 
effect of restoration of the suit on the 
enforceability of the interlocutory orders 
passed before the order of dismissal of 
the suit for default. Clause (1) of R. 9 
of O. 9, C.P.C, empowers the Court, 
once it ig satisfied that there was suffi- 
cient cause for non-appearance of the 
_appelldnt, to set aside the dismissal upon 
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such terms as to costs or otherwise as 
it thinks fit. That means, if the Court is 
satisfied that the plaintiff was pravented 
by sufficient cause from appearing at the 
time of hearing, it can revive tke suit 
after setting aside the dismissal order. 
Once the dismissal order ig sez aside, 
the parties would be placed in the posi- 
tion in which they were when the suit 
was dismissed for default. The sait will 
proceed after restoration as if there was 
no order of dismissal, Clause (1) of R. 3 
clearly means this, Therefore, it follows 
that the interlocutory orders, wh:ch had 
been passed before the order of dismis- 
sal, would also be revived along with thel, 
suit when the order of dismissal has 
been set aside and the suit has been res- 
tored. As we have said, this much has 
been conceded by Sri Bapi Raju. 


8. His contention, however, is that 
once the suit was dismissed the inter- 
locutory orders became inoperative and 
again they were revived only when the 
suit was restored, Between the dismissal 
and the restoration they would be in a 
state of suspended animation. In other 
words, they would be inoperative. They 
cannot be given retrospective effect. We 
cannot accede to this contention. Once 
the order of dismissal is set aside on the, 
Court being satisfied that the plaintif 
was prevented by sufficient caus? from 
appearing before the Court on the ap- 
pointed day, he must be restored to the 
position in which he was situated when 
the Court dismissed the suit for default. 
It is true that the Court has powers to 
limit the order ‘of restoration in cne way 
or the other, in view of the provision 
in cl. (1) of R. 9 of O. 9, C. P. C. that 
the Court can make an order setting 
aside the dismissal upon such terms as 
to costs or otherwise as it thinks fit. Un- 
less the Court either expressly or by 
necessary implication excludes tke ope- 
ration of the interlocutory orders during 
the period between the dismissal and the 
restoration, it may be safely presumed 
that their enforcement during that 
period was also restored, 

9. In regard to the illustrations given 
by Sri Bapi Raju the position stands 
differently. When the suit stood dismis- 
sed and before restoration if the defen- 
dant has made some alienations, the 
alienations would not ipso facto become 
invalid and unenforceable on ths .resto- 
ration of the suit. The plaintiff will have 
to take other appropriate proceedings to 
avoid that alienation. That ig because 
when the alienation was made it was in 
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accordance with law and, not contrary to 
any order of the Court. Further, the 
rights of strangers or third parties ere 
brought into play during that time and 
simple restoration. of the suit would mot 
ipso facto affect the validity of the ale- 
nation. Likewise, when there was an :n- 
junction before the dismissal of the suit, 
ig the defendant enters _ upon possession 
of the suit land after the dismissal of 
the suit for default, no proceedings “or 
contempt of Court can be taken against 
him after the restoration of the suit. 
That is also because the defendant en- 
tered upon possession of the land afer 
the suit was dismissed and when the -n- 
junction order was not actually in force 
though it was revived later with -he 
restoration. But these instances or illas- 
trations cannot affect the general raie 
that when the suit‘is restored the inter- 
locutory orders and their operat.on 
during the period of interregnum are 
revived, 


10. There ig ample support to this 
view, A Full Bench of the Madras Hgh 
Court held in Veeraswami v. Ramanna, 
(AIR 1935 Mad. 365 (FB)) (supra) taat 
where an order dismissing a suit for Je- 
‘fault is set aside on an application for 
that purpose, the suit remains as it was 
on the day when it was dismissed end 
all proceedings taken upto that date 
must be deemed to be in force when zhe 
dismissal is set aside, all interlocutory 
orders will be revived on the . setting 
aside of the dismissal and similarly an 
order for attachment of property will 
also be revived, This view was expressed 
when the question arose in the follow-ng 
circumstances, There was an attachm=nt 
before judgment. It was raised on sexu- 
rity being furnished, Thereafter the suit 
was dismissed for default but was later 
restored on an application made for tiat 
purpose. The suit was not only restored 
but was also decreed subsequently. The 
decree-holder sought to enforce ‘the secu- 
rity bond given before the dismissal of 
the suit for default. The Full Bench 
held that on the restoration of the sjit, 
all ancillary orders were restored wizh- 
out any further orders and that there- 
fore the security bond given for <he 
raising of attachment before judgm=nt 
was also restored. Consequently ~he 
decree-holder was held to be entitled to 
enforce the security bond. In the course 
of the judgment the Full Bench apprev- 
ed the view of Ramesam J. expressed in 
Saranatha) Ayyangar v, Muthiah Mooza- 


nar, AIR 1934 Mad 49. where the learred ` 
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Judge held that in the case of a suit 
dismissed for default and soon after- 
wards restored to file, in the absence of 
anything expressly appearing against the 
view that interlocutory applications were 
restored, the suit and all incidental mat- 
ters were restored to file. Ramesam, J. 
in the latter decision observed at p, 51: 


“In a case where there is no question 
of intermediate alienationg between the 
dismissal and the restoration, the ques- 
tion still remains whether the restora- 
tion of the suit does not restore the in- 
terlocutory orders or matters as between 
the “parties to the suit. Such a question 
it seems to me should be decided with 
reference to the intention of the officer 
who passed the order restoring the suit. 
It is a question of the construction of 
the order of restoration. If he intended 
to restore the suit and all the ancillary 
matters connected with it, they are all 
restored. If he did not so intend to res- 
tore all of them, they are not restored. 
If the order makes express reference to 
these matters there is no difficulty but 
where there is no such express reference 
it is a question of construction. As a 
matter of general rule I would say that 
the intention would be to restore the 
suit and all incidental matters. It is as 
if when the suit is dismissed, the record 
of the suit was sent to the record room 
and when restored, the whole bundle 
was brought back to the Court file with 
all the matters contained in it. If there 
is anything expressly appearing against 
the view that all the interlocutory mat- 
ters are restored, then one would hold 
that they are not so restored. In the 
absence of such a thing I would hold 
that the suit and all incidental matters 
are restored to file.” 


11. In that view, the learned Judge 
held that the injunction petition, the 
order passed on it by the District Mun- 
sif, the refusal to grant the injunction 
by the District Judge and the revision- 
petition to the High Court were all res- 
tored because they were in the nature 
of pendants to the suit, We need not add 
more authority in support of the view 
we have taken. Sri Bapi Raju however 
relies on Jali Basappa v, Heerada Rud- 
rappa, (1938) 2 Mad LJ 1053 : (AIR 1939 
Mad 167). That was a case of alienation 
and as we have said; the mere fact of 
restoration would not by itself make the 
alienation, made subsequent to the dis- 
missal but before the restoration, invalid. 
Therefore, this decision does not detract 
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expressed and' from the view the 
Bench’ of the Madras 
expressed, i 


12. The second contention of ‘the 
learned counsel for the appellant is that 
the very nature of the order makes: it 
impossible to be restored with retro- 
spective effect, That is because the direc- 
tion was that’ the two defendants shouid 
each deposit 1/4th of the.. income which 
they derived from the lease of rice mills 
within one. month of realisation, In pre- 
eise terms that order cannot now be. im- 
plemented with retrospective effect. That 
may be so. Since the time of one month 
from the date of realisation of the rents 
had. expired, they could not be deposited 
within one month, But that does | not 
mean that the. ‘plaintiff cannot call upon 
the: defendants, to make all those depo- 
sits which fell due during the period be- 
tween the dismissal and the restoration 
after the Court restored the suit. The 
contention that-this will. be tantamount 
to passing. a :fresh-order is totally with- 
out substance, The order .was already 
made and with the restoration of the 
suit it was also revived. toy 


Full 
High ‘Court - had 


13.- It is also pointed ‘out that nearly 
thrée long years elapsed from the date 
of the dismissal before the suit was re- 
stored: and the appellants cannot be made 
liable to pay all this amount- in one 
lumpsum. If the petition’ for restoration 
took nearly three years time, it was not 
the fault of the plaintiff..As we have al- 
ready said, the petition under O. 9, R. 9, 
C. P.C. was filed within ‘thirty days- from 
the date off the dismissal of the suit for 
default, If the Court took -all the time 
the plaintiff canno: be penalised. Bo,” ‘we 
repel this contention. 


— 44. These are. the contentions raised 
by the learned counsel for the appellants 
in both the appeals. We see no force- in 
them.and we are in full agreement with 
what our learned brother A. V. Krishna 
Rao, J. has said in his judgment in 
C.-M. A. 30/75. 


15. “While dismissing the appeal ° the 
learned’ Judge adverted to the observa- 
tion of the Court of first instance as ‘to 
whether or not the appointment ‘of the 
Receiver was warranted in the event. ‘of 
default was a matter on which the plain- 
tiff might seek ‘clarification from ‘the 
High Court. Since on the earlier occasion 

“it was a Division Bench that gave the 
direction, A. V. Krishna Rao, J. felt that 
it is only a Division Bench that can give 
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@ clarification on this aspect. Now that 
We are sitting in a Division Bench, we 
clarify that if the defendants-appellants 
do not. comply with the orders of ` the 
Court in regard:to deposit, the plaintiff 
would-be at liberty to apply to the trial 
Court for the appointment of a-Receiver 
and it is for that Court to make appro= 
priate orders on. that petition. 

-16. With this observation, the Letters 
Patent Appeal and the. Civil Miscella- 
neous -Appeal are dismissed with costs. 


Appeals dismissed. ` 
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_ALLADI KUPPUSWAMI AND 
i PUNNAYYA, JJ. | > 


Cheedella Kotaiah, Petitioner v. Wakf 
Board, Andhra Pradesh, PaO Piga, ane 
others, Respondents. | 

Appeal No. 415 of 1974, D/- 22- 31077" 

Wakf Act (29 of 1954), Ss, 5, 6 — List 
of wakts published under S. 5 — Finality 
of —-Held, the list ' would be final only 
against such persons who are entitled to 
file a suit under S. 6 (1) and not against 
absolute „strangers, 


The right to fle a suit under ‘Ss. 6 (1) 
is confined only to the Wakf Board or the 
Mutawalli or the persons interested in 
the wakf. As a consequence the finality 
of the list of wakfs published would only 
be as against such persons who are en- 
titled to file a suit. S. 6 has therefore no 
application to an absolute stranger to a 
wakf. . 

The defendant in the instant case pur- 
chased the property long before the Com- 
missioner made his enquiry and - the list 
of wakfs was published under S. 5, He 
was an absolute stranger to the wakt. 

- Held that he was not bound by the en- 
quiry under. S. 4 (3) nor was he antitled 
to file a suit under the proviso to $. 6. 
As‘he was not bound by the list publish- 
ed under S. 5 it would be.open to him to 
contend ‘that the property purchased by 
him is not wakf property. (1969) 2 Andh 
WR 265 and AIR 1967 Raj. 1, ReL on. 

(Para 6) 


Cases Referred: Chronological Paras 
(1969) 2 Andh WR 265 - 6 
AIR 1967 Raj 1 6 


J. Eswara Prasad, tr Petitioner; K. F, 
Baba; for Respondent No. 1. 2 


*(Against decree of Sub, J., 
D/- 30-11-1973). 


HU/U/D175/77/AS/GMJ _ 


Kandukur, 


` 
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ALLADI KUPPUSWAMI, J.:— The 7th 
“defendant in O. S. 72 of 1971 on the Ale 
of the Subordinate Judge’s Court, Kandu- 
kur, is the appellant herein: He purchas- 
ed an extent of Ac, 4.50 Cents is Surrey 
No, 1655 in Anandapuram Village under 
a sale deed Ex B-1 dated 16-8-1958 from 
four Muslim gentlemen. The suit O.S. 72 
of 1971 was filed by the Wakf Board, An- 
dhra ‘Pradesh, for recovery of possession 
of several items of land from a number 
of defendants including the 7th defen- 
dant. The case of the plaintiff was taat 
all. these properties belonged to a mosque 
called Macca Maszid Mosque at Kandu- 
kur, The alienation of several items 3e- 
longing to the Mosque in favour of the 
defendant was:not valid and that the 
wakf Board is entitled to recover posses- 
sion’ of the said properties. 

2. The appellant denied that the suit 
properties were endowed in favour of the 
Mosque. 

3. In the Court below it was conterded 
on behalf of the plaintiff that a notifica- 
tion had been made under S. 5 of the 
Wakf Act to the effect that the suit zro- 
perties are properties -granted to the 
Macca Maszid Mosque and as no suit 
had been filed questioning- the notifica- 
lion, the notification became ` final and 
cannot be questioned by the defendants in 
the suit. It was further contended that 
even on the merits the property was 
wakf property having ; ‘been granted to 
the Mosque. N 
- 4. The Court below framed several is- 
sues, but we do not find an issue relat- 
ing to the finality of the notification made 
under the Wakf Act. - However, this qres- 
tion was considered while consicer- 
ing issues 1 to 3 viz, whether the 
suit properties were endowed for 
the up-keep and performance of Mut- 
havalli service in Macca Maszid. The 
learned Subordinate Judge appears to 
have been of the view that the def=n- 
dants were bound by that notification as 
they had not filed a suit under S, 6 of 
the Wakf Act. Sri Eswara Prasad, che 
learned Counsel for the appellant, sub- 
mitted that S. 6 had no application to she 
facts of the case as the 7th defendant 
was a stranger to the wakf and he was 
not bound by any enquiry conducted or 
any notification made under that Act. To- 
appreciate this contention ‘it is necessary 
‘to set out the relevant ‘sections of he 
Wakf Act.. Section 4 provides for the ap- 
pointment: of a Commissioner of Wakfs, 
Under Section 4 (3) the Commissiomer 
shall after making such enquiry.as he 
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may consider necessary submit his re- 
port to the State Government containing 
particulars -viz., 

(a) the uber of wakfs in the State, 
showing the Shia Wakfs and Sunni Wakfs 
separately; 

(b) the nature 
wakf; 


(c) the’ gross . income of the 
comprised in each wakf; , 

(d) the amount of land revenue, cesses, 
rates and taxes payable in respect of such 
proverty; 
. (e) the expenses incurred in the reali- 
sation of the income and the pay or 
other remuneration of the mutawalli of 
each wakf;. and A 

(£) such other particulars relating to 
each wakf as may be prescribed. 
Section 4 (5) provides that if, during any 
such inquiry, any dispute arises as to whe- 
ther a particular wakf is a Shia Waki or 
Sunni Wakf and there are clear indica- 
tions in the deed of Wakf as to its na- 
ture, the dispute shalll be decided on the 
basis of such deed. Section 5 provides for 
publishing in the Official Gazette a list 
of Wakfs existing in the State containing 
particulars of the Wakfs after receipt of 


(Kuppuswami J Ae 


-and objects of each 


property 


areport of the Commissioner under Sec- 


tion 4 (3). 
terms: 

“6 (1) I£ any- “question arises whether 
a particular property is wakf property or 
not or whether a wakf is a Shia wakf or 
Sunni wakf, the Board or the mutawalli 
of the wakf or any person interested 
therein may institute a suit in a civil 
court of competent jurisdiction for the 
decision of the question aad the decision 
of the civil court in respect of such mat- 
ter shall be final; 

Provided that no such suit shall be enter- 


Section 6 is in the PONN 


tained by the civil court after the expiry 


of one year from the date of the publica- 
tion of the lists of wakfs under sub-sec~ 
tion (2) of Ai a 


(4) The Tist of Se publishes under 
sub-s. (2) of S. 5 shall unlessitis modi- 
fied in pursuance ofa decision of the civil 
court under sub-section (1), be final and 
conclusive.” 


5. It is seen from a perusal of S. 4 
that the enquiry by the Commissioner is 
confined only to the matters referred to 
in that section. These ‘matters relate to 
the number of wakfs, the nature and ob- 
ject of wakf etc’ The Commissioner is 
not invested with any: jurisdiction to en- 
quire into the question whether the par- 
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ticular property is wakf property or not: 
Under sub-sec. (5) he is authorised to de- 
cide a dispute as to whether a particular 
wakf is a Shia wakf or Sunni waki. But 
there is no provision anywhere in S. 4 
which deals with the enquiry by the 
Commissioner in regard to question whe- 
ther the property is a wakf property at 
all. It is no doubt true that such a power 
is vested in the Board under S. 27 of the 
Act, The Board may collect information 
regarding any property which it has rea- 
son to believe to be wakf property and 
if any Question arises whether a parti- 
cular property is wakf property or not 
or whether a wakf is a Sunni wakf or a 
Shia wakf, it may decide the question. 
Under Section 27 (2) of the Act the deci- 
sion of the Board shall, unless revoked 
or modified by a Civil Court of compe~ 
tent jurisdiction, be final, In this case 
there does not appear to be any enquiry 
by the Board itself or a decision by the 
Board that the suit properties are wakf 
properties, Hence, S. 27 has no applica- 
tion. Even in such a case S. 27 contem- 
plates. that the decision of the Board can 
be questioned in a civil suit and there is 
no provision similar to S, 6 proviso re- 
quiring that a civil suit should be filed 
within one year from the date of the 
publication of the list. 

6. Section 6 of the Act no doubt starts 
by saying that if any question arises 
whether a particular property is wakf 
‘property or not or whether a wakf is a 
Sunni wakf or a Shia wakf, the Board or 
the mutawalli of the wakf or any person 
interested therein may institute a suit in 
a civil court of competent jurisdiction 
for the decision of the question, But it is 
seen that the right io file a suit is confer- 
red under this section onthe Board or the 
mutawalli or any person interested in the 
wakf, The expression “person interest- 
ed in a wakf” is defined under S, 3 (h) of 
the Act as meaning any person who is 
entitled to receive any pecuniary or other 
benefits from the wakfs and includes — 

(i) any person who has a right to wor- 
ship or to perform any religious right ina 
mosque, idgah, imambara, dargah etc. _ 

(ii) the wakif and any descendant of the 
wakif and mutawalli. 

It cannot be said that the appellant is a 
person interested in the wakf as he does 
not belong to any of the categories of the 
persons referred to in S. 3 (h) of the Act. 
The right to file a suit is confined only 
to the Board or the mutawalli or the per~ 
sons interested in the wakf. As a conse~ 
quence the finality of. the list of wakis 


ALR. 
published would only be as against such 
persons who are entitled to file a suit, 
Section 6 has therefore no application at 
all to an absolute ` stranger to a wakf, 
This view was taken by the Rajasthan 
High Court in Radhakishan v, State of 
Rajasthan, AIR 1967 Raj 1 and this deci- 
sion was followed by Chinnappa Reddy, 
J., in Parvathi Bai v. Wakf Board, (1969) 2 
Andh WR 265. The learned Subcrdinate 
Judge was not right in distinguishing 
these decisions on the ground that the 
appellant had purchased the lands with 
his eyes open and he did not-take shelter 
under the fact that he was a Hindu on 
the date when the list was published and 
they are exempted from the applicability 
of Ex, A-2 (the list of wakfs). We are un- 
able to see the basis of this distinction. 
The defendant purchased the property 
in 1958 under Ex. B-1 long before the 
Commissioner made his enquiry end the 
list of wakfs was published under S, 5 of 
the Act. He was an absolute stranger to the 
wakf and he is not bound by the enquiry 
held under S. 4 (3) nor was he entitled to 
file a suit under the proviso to S. 6. If 
the appellant had purchased the pro- 
perty subsequeat to the notification from 
a person interested in the wakf, it would 
have been reasonably argued that if the 
person interested in the wakf did not 
file a suit withia the prescribed time, he 
would be bound by the list published and 
the person who acquired the property 
from such a person would equally be 
bound, But that is not the case here, Thef 
appellant purchased the property in 1958 
long before the enquiry and the publica- 
tion of the list of wakfs, We are there- 
fore of the view that the appellant is not 
bound by the list, Ex. A-2 published 
under S. 5 of the Act and it is open to 
him to contend that the property is not 
wakf property. 

7. This leads us to the question whe-~ 
ther on the merits the plaintiff had suc~ 
ceeded in establishing that the property 
is wakf property. The plaintiff relied up- 
on Ex, A-1 the Inam Fair Register which 
referred to certain properties granted for 
the purpose of service being performed 
in the Macca Maszid, The defendant con- 
tended that survey No. 1655 a part of 
which was purchased by him under Ex. 


,B-1 does not find a place in the Inam 


Fair Register, Ex. A-1 and hence it can- 
not be held that it was granted to the 
Mosque for purpose of services. It is no 
doubt true that survey No. 1655 is not 
fouad in Ex. A-1 and the plaintiff also did 
not lead any evidence to correlate survey 
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No, 1655 with the Survey Numbers mer- 
tioned in Ex, A-1. But it is.clear from a 
perusal of the very sale deed Ex. B-1 
under which the appellant purchased tke 
suit lands, which formed part of tke 
inam in favour of the Mosque, that tke 
schedule to the sale deed describes tke 
property as being part of Survey No. 1655 
comprised in inam title deed 2009. This 
number of inam title deed is mentioned 
in the Inam Fair Register. Hence, there 
can be no doubt that the property puz- 
chased by the appellant under Ex. B-1 
did form part of the properties comprised 
in Inam Title Deed 2009. It is well known 
that the inam enquiry was held some 
time in 1860 and the survey numbers 
would have been changed. It is possible 
therefore that the properties comprised 
in the Inam Title Deed had a different 
Survey No. at that time and subsequent- 
ly came to bear Survey No. 1655. in 
view of the recitals in the document of 
title of the appellant himself the Court 
below was right in holding that the pro- 
perty which he purchased was comprised 
in the property which was granted to the 
Mosque and mentioned in Ex. A-1, the 
Inam Fair Register. The suit was there- 
fore rightly decreed. 


8. In the result the appeal is dismiss- 
ed, but in the circumstances without 
costs, 

Appeal dismissed. 
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Gollamudi Siva Kumari and others, 
Appellants v Indian Overseas Bank. Gua- 
tur and others. Respondents. 

Appeal No. 425 of 1974, D/- 31-1-1977.* 

Hindu Law — Joint family — Mortgaze 
by Karta — Benefit of estate. 

The Karta of a joint family can burden 
the estate by mortgaging the proper:y 
for the benefit of the estate. However, in 
doing so, he must act as a prudent own2r 
with the knowledge available to him at 
the time of transaction. A transaction by 
the manager which is neither risky: nor 
speculative but calculated ta confer a 
positive advantage on the family, can be 
said to benefit the estate. But what 
transaction would be for the benefit of 


“(Against Decree of- Addl. Sub. J.. Gun- 
tur. D/- 26-3-1974.) ` 
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the family must- necessarily depend upon 
the facts of each case, Case law discuss- 
ed, (Para 10) 

Where the Karta who was running a 
hotel business mortgaged the family pro- 
perty with a view to raise funds for re- 
novation and reconstruction of the hotel 
building, held the transaction was for the 
benefit of the estate. (Paras 11, 12) 
Cases Referred: Chronological Paras 
AIR 1973 Andh Pra 214 9, 12 
AIR 1968 SC 534 9 
AIR 1967 SC 727 9 
AIR 1964 SC 1385 10, 12 
AIR 1964 SC 1425 9 


(1963) 1 Andh LT 329 10, 12 
AIR 1960 SC 964 9 
AIR 1958 Mad 132 i 15 
AIR 1956 Mad 306 14 
AIR 1953 Mad 210 10 
AIR 1952 SC 170 ` 9 
AIR 1949 Mad 260 10 
AIR 1932 PC 182 14 
AIR 1928 All 454 (FB) 9A 
AIR 1924 PC 50 9 
AIR 1922 PC 237: 49 Ind App 108 14 
(1878) ILR 2 Mad 339 12 
(1854) 6 Moo Ind App 393 (PC) 9 


J. V. Suryanarayana Rao for T. Sesha- 
giri Rao for Appellants. K. S, S. Tata- 
chari (for No. 1), M. Chandrasékhara Rao 
(for No. 3), for Respondents. 


JAYACHANDRA REDDY, J.:— De- 
feadants 1. 2 and 6 in O.S. No, 150/1970 
on the file of the Subordinate Judge’s 
Court, Guntur, are the appellants in this 
appeal. The plaintiff-1st’ respondeat, In- 
dian Overseas Bank, laid the suit for re- 
covery of Rs. 70.946-70 ps. due under a 
mortgage. 


2. The case of the plaintiff is as 
follows: The Ist defendant is the wife of 
one late Gollamudi Madana Mohana Rao, 
and 2nd defendant is the son, the 6th de- 
fendant is the daughter, the 3rd defendant 
is the mother and the 4th defendantis his 
brother, Madana Mohana Rao approached 
the plaintiff-Bank for a cash credit faci- 
lity of Rs. 65,000/- for making additions 
and improvements to his hotel building 
‘Durga Bhavan” situated in the 3rd line, 
Brodipet, Guntur-2. The loan was sanc- 
tioned oa 8-10-1969 and the same was re- 
payable in monthly instalments of 
Rs. 1,500/-, commencing from the month 
of March, 1970. Defendants 4 and 5 stood 
as sureties. Madana Mohana Rao execu- 
ted promissory notes on 8-10-1969 for a 
sum of Rs. 65,000/- with interest thereon 
at the rate of 91/2% and defendants 4 
and 5 signed-the guarantee on the same 
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day jointly and severally guaranteeing 
the payment of debt. On . the same day 
Madana Mohana Rao and his brother the 
4th defendant deposited the title deeds 
creating. a’ security for the money advan- 
ces made or to be made to:the’ debtor, 
thereby. constituting: an. equitable’ mort- 
gage, Madana Mohana Rao opened’ an ac- 
count and withdrew the money from 
time to time.. Unfortunately. he died in-an 
aecideat in the month of February, 1970 
leaving behind defendants 1 to 3 and 6. 
As nobody paid the monthly instalments 
after his death, the plaintiff Bank issued 
registered notice to the defendants. De- 


.- ` feadants 1 and 2 replied ` on 20-8-1970 
` stating that the 2nd defendant wasa co- 


‘parcener of the joint Hindu family con- 
sisting of Madana Mohana Rao and- him- 
self, that the 2nd defendant’s share in the 
/ joint family properties cannot ‘be |. mort- 
gaged and that the debt incurred by Ma- 
dana Mohana Rao was-not., binding on 
him. The plaintiff Bank, therefore, filed 


the suit for recovery of the money ane. 


against all the defendants. 


3. Defendants 1 and 2. filed. a common 
written statement stating that the 2nd 
defendant and Madan. Mohan Rao consti- 
tuted joint Hindu family owning valu- 
able large properties. Madana Mohana 
Rao was young and inexperienced and 
contacted several vices. .His. family : “was 
an agricultural family all along .and it 


had nothing’ to-do with: the hotel busi- 


ness, The 4th defendant with ulterior 


motive contracted the loan from the plain- ~ 


tiff Bank and after the- sudden death of 
Madaha Mohana Rao. the 4th. defendant, 
to the detriment cf the other defendants, 
took away allthe account books ete. The 
. joint family of Madana Mohana Rao did 
not derive any benefit from the transac- 
tion of. the plaintiff Bank and, therefore, 
ihe suit debt is not binding on them. It 
is also stated in the written statement 


that Madana Mohana Rao had neither © 


authority, nor power to commeace any 
speculative business like the hotel . busi- 
ness and bind the joint family with the 
debts said to have been incurred for the 
hotel business. . ; 

4, The 3rd defendant remained- ex 
parte, The 4th defendant filed a written 
statement stating that he is not a neces- 


sary party to the suit and that he stood as | 


asurety in’ view of his relationship. The 
5th defendant adopted the written state- 
ment filed by .the 4th defendant: 6th 


defendant is the after born’ daughter of. 


late Madana Mohana. Rao ‘and’ the wiit- 


` 


_perty; ‘and (3) that the > 


A.L R. 
ten statement filed by defe adants 1 and 
2 was adopted by her, ` 


5. Some of the- ‘important issués , fram- 
ed by ‘the lower Court are — “` ` 
“(1) Whether the suit mortgogë bond is 
true and valid? 
‘(2) Whether the suit mortgage is not 
binding oa the 2nd defendant? 


(5) Whether the defendants - 4and5 are 
not. necessary parties to the suit? 


(6) Whether the liability of defendants 
4 and 5 is not co-extensive with that of 
principal debtor?’’.. | l 

6. On the.lst issue the lower Court 
held that the mortgage bond is true and ` 
valid, On the 2nd issue the lower Court ` 
held that the amount advanced by the 
plaintiff went forthe renovation of aad 
addition to. Durga Bhavan, that it was for 
the benefit of the: estate: owned by Ma- 
dana Mohana Rao and the 2nd defendant 
and that therefore, the suit mortgage is 
binding on, the 2nd defendant also. On 


Issues 5 and 6 the ‘lower Court held 


that .defendants 4 and 5 are necessary 
parties and that their liability: is co-ex- 
tensive with the principal debtor. In the 


-result the lower Court passed a preli- 


minary decree with costs 
months time for redemption, 


7. Other defendants did not prefer any’ 
appeal, but they are impleaded as respon- 
dents ‘ia this ‘appeal. The learned Counsel 
for the appellants contended (1) that late 
Madana Mohana Rao had no power or 
authority to start a new business, viz., 
hotel business, andto% alienate the joint 
family property for the purpose of the 
said business; (2) that.major -portion of 
the loan amowazt went for the improve- 
ment of the 4th defendant’s property 
since both are:mortgagors and therefore 
the plaintiff-Bank has to proceed ‘agaiast 
the 4th defendant and against the share 
of late Madana Mohana Rao in the pro- 
‘mortgage was - 
neither for legal necessity; nor for pay- 
ing ‘an antecedent debt and therefore the 
mortgage is not binding: on the 2nd de- 
feadant. ` 

8. The executioù of the suit mortgage 
bond is`nót in dispute. The sum and 
substance of the contention of the appel- 
Tants is that the burdening of the estate 


` granting . six 


‘by mortgage was neither for legal neces- 


sity, nor for the benefit of the estate, or 
for discharging an ` antecedent debt and 
therefore it is not. bindiag on the joint 
family, that the money borrowed was for 
starting a new business which was not 
a family business. and that therefore the 
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mortgage is not binding on the 2nd de- 
fendant. Admittedly. -the loan was nət 
raised for discharging an- antecedent dekt. 
Similarly.it was also’ ‘not for aay legal 
necessity, The question however is wh2 
ther the mortgage was for the benefit of 
the estate, or whether late Madana Moa 
hana Rao as the manager. of the famiy 
imposed upon the minor member the risk 
and liability of anew business ‘started by 


himself by mortgage of the joint famiy 


property. Before we advert to the evidenze 
. relevant to these questions, it is necessary 
to refer to certain authorities on this az= 
pect. 


9. In Hunooman Persaŭä v. Mussumat 
Babooee, (1854) 6 Moo Ind App 393 Pe) 
the Privy Council held thus: ` 


“The power of the manager for an in- 
fant heir to charge an estate not his ovn 
is under the } $ 
qualified power: It can only be exercised 
tightly in a case'of need, or for the ben>- 
fit of the estate. But where, in the parfi- 
cular instance, the’ charge is one ‘that `a 
prudent owner would make, in order z0 
benefit the estate, the bona fide lendar 
is not affected by the precedent mis- 
rnanagement of the estate: The- actul 
pressure on the estate, the danger to be 
averted, or the -benefit to be ‘conferred 
upon it, in the particular instance, is the 
thing to be regarded......./. „Their Lord- 
ships think that the lender is bound zo 
inquire into the necessities for the loan, 
and to satisfy himself as well as he can, 
with reference to the parties with whom 
he is dealing, that the manager is acting 
in the particular instance for the benet 
of the estate. But they think that if he 
does so inquire, and acts honestly, the 
rea] existence of an alleged sufficient’ and 
reasonably - erédited necessity is not a 
condition precedent ‘to ‘the validity of-His 
charge, and they do not think that, undar 
the circumstances, he is bound to see io 
the application of the money...... The pur- 
poses for which ‘ag loan is wanted are often 
future, as respects the actual application, 
and a lender can rarely have, unless he 
enters on the management, the means 2f 
controlling and‘ rightly directing ens 
actual application, Their Lordships‘ 
not think that a ‘bona’ fide pee es 


should suffer when he has acted honest_y © 
and with due caution, but is ‘himself d2- 


ceived.” 
In Brij Narain V. Mangla Prasad, ' 51 Ind 
App 129: AIR- 1924 PC 50, the Privy 
Council: laid, down the following five pro- 
positions :— 


Hindu Law, a limited ànd- 


(1) The managing member of a joint 
undivided estate cannot 
burden the estate qua manager except 
for purposes of necessity; but . i - 

(2) If he is the father and the other 
members are the sons he. may, by in- 


` curring debt, so long as it is not for an 


immoral purpose, lay the estate open to 
be taken in execution ‘proceeding upon a 
decree for payment of that debt.” 


(3) If he purports to burden the ‘estate 


by mortgage, then unless that mortgage 


is to discharge an antecedent debt, it 
would not bind. the estate. 


(4) Antecedent debt means antecedent 
in fact, as well as in time, that is to say, 


‘that the debt must be truly independent 


and not part of the transaction impeach- 
ed. 


(5) There -is no rule that this result is 
affected by the question whether the 
father, .whọ contracted the.debt or bur- 
dened.the estate, is alive or dead. |i 
These. principles laid.: down by Brij 
Narain’s case have been approved and 
adopted by the Supreme Court, in Panna- 
lal v. Mst. Naraini, AIR 1952 SC 170 and 
in. Luhar Amrit Lal v, Doshi ` Jayantilal 
AIR 1960 SC -964. In Fagir Chand v. 
Harnam Kaur, AIR 1967 SC 727 their 


‘Lordships while referring-to the lst 


and 3rd propositions.in Brij Narain’s case 
held thus (At p. 731 of AIR 1967 SC):— 
“Reading the first and third proposi- 
tions together, it will appear that father 
who is also the manager of the family 
has no- power to mortgage the estate ex- 
cept for legal necessity or- for payment of 
an antecedent debt.” 
At one stage relying on this observation, 
the learned Counsel for. the appellants 


contended that the mortgage in this case ` 


is not binding on the minor as it was not 
transacted either for legal necessity or for 
the discharge of an antecedent debt: But 
what we have to see in thé instant case 
is whether the transaction was. for the 
benefit of the estate. In Virdhachalam 
Pillai v.. Chaldean Syrian Bank Ltd, AIR 
1964 SC 1425 their Lordships of the Su- 
preme Court, : adopting the . propositions 
laid down in- Bal Naramns case, held 
thus :- 


“Where a father iene to burden 
the estate bya mortgage for purposes not 
necessary and beneficial to the family 
the mortgage qua mortgage would not be 
binding ‘on‘the sons unless: the samé’was 
for the discharge of -an antecedent debt.” 
In Sita Ram v. Radha Bai, AIR 1968 SC 
534, it is held that, (at p.- 538): 


alienate’ or- 
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“A Hindu son governed by the Mita- 

kshara Law is liable to pay the debts of 
his father even if they are not incurred 
for purposes of legal necessity or for 
benefit to the estate, provided the debts 
are not avyavaharika or illegal.” 
In D. J. Prasad v. D. V., Subbaiah AIR 
1973 A P 214 a Division Bench of this 
Court consisting of Obul Reddi, J. ashe 
then was, and Madhava Rao, J., after refer- 
ring to Hunoomanpersaud v. Mst. Babooee 
held that, (at p. 216 of AIR). 

“A manager should act as a prudent 
person while exercising his rights as 
manager in the: matter of alienation of 
voparcenary property. As has been stat- 
ed by the Privy Council in the same case, 
the benefit that he seeks to bestow on 
the family should be something real ‘and 
not speculative or imaginary.” 

9-A These authorities firmly lay down 
that the manager can burden the estate 
by mortgage in case of need or for the 
benefit to the estate. The words “for 
the benefit of the estate’ which occur in 
the judgment of the Judicial Committee 
in Hunooman Persuad’s case led to a 
conflict of opinion. One view is that un- 
less the transaction is of a defensive 
character, it cannot be said to be for the 
benefit of the estate. The other view is 
that for a transaction to be for the bene- 
fit of the estate, it is enough if the 
Kartha of a joint family has acted with 
care and caution and prudently. It is 
ultimately the latter view that is accep- 
ted by the Courts. A Full Bench of the 
Allahabad High Court in Jagat Narain v. 
Mathura Das, AIR 1928 All 454 (FB) held 
that (at p. 458) :— 

“In order to sustain an alienation of 
joint family praperty made by the manag- 
ing member of the family the transaction 
must be one which is for the benefit of 
the estate and such as a prudent owner 
would have carried out with the know- 
ledge available to him at the time. 
Transactions justifiable on the principle of 
“benefit to the estate” are not limited 
to those transactions which are of a .‘de- 


> 3? 


fensive nature’. 
10. The transaction must be judged 
not by its actual results, but by what 
might have been expected to be its re- 
sults, at the time it was entered into. 
In In re A. T. Vasudevan AIR 1949 Mad 
260 it is observed thus (at p. 263) :— 
“The manager of a joint Hindu family 
is competent to alienate joint family pro- 
perty if it is clearly beneficial to the 
estate even though there is no legal 
necessity justifying the transaction.” 


A. LR. 


In Medikenduri v. Venkatayya, AIR 1953 
Mad 210 it is observed as follows (at 
pp. 212 & 213) :— 

“In order to validate asale of ancestral 

land by the father, the benefit need not 
be purely of a defensive or protective 
character. To hold so should be to miss 
the significance of-the expression ‘“bene- 
fit to the estate”. If the transaction is 
not a speculative or risky one but is bene- 
ficial or advantageous from the financial 
point of view and is calculated to con- 
fer a benefit on the estate the sale must 
be held to be a valid one binding on the 
members of the estate.” 
In Subba Rao v. Narasimha Rao, (1963) I 
Andh LT 329 the learned Judge after re- 
ferring to Hunoomanpersaud’s case and 
other cases, observed thus: 

“The expression” “benefit to the estate” 

comprehends also a transaction by the 
manager which is neither risky, nor spe- 
culative, but is calculated to confer a 
positive advantage on the family.” 
In Balmukund v. Kamla Wati, AIR 1964 
SC 1385 their Lordships of the Supreme 
Court considered the decision in Hunoo- 
manpersaud’s case and other decisions 
and held thus :— 

“We have no doubt that for a transac- 
tion to be regarded as one which is of 
benefit to the family it need not neces- 
sarily be only of a defensive character. 
But what transaction would be for the 
benefit of the family must necessarily 
depend upon the fact of such case...... For 
a transaction to be regarded as of benefit 
to the family it need not be of defensive 
character so as to be binding on the fami- 
ly. Ineach casethe Court must be satis- 
fied from the material before it that it was 
in fact such as conferred or was reasonab- 
ly expected to confer benefit on the 
family at the time it was entered into.” 
These decided cases clearly lay down that 
the Karta of a joint family can burden 
the estate by mortgaging the property 
for the benefit of the estate. However, in 
doing so, he must act as a prudent owner 
with the knowledge available to him at 
the time of transaction. A transaction by 
the manager which is neither risky nor 
speculative but calculated to confer a 
positive advantage on the family, can be 
said to benefit the estate. But what 
transaction would be for the benefit of 
the family must necessarily depend upon 
the facts of each case. Bearing the above 
principles in mind, we shall proceed to 
consider the »vidence on record. 

11. P. W. 1 the Agent of the plaintiff 
Bank, deposed that Madana Mohana Rao 


` 
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was then running a hotel on profiteble 
lines and that he and his brother the 4th 
defendant approached the Bank for a 
loan for the construction of a hotel 
building: P. W, 1 deposed that he was 
satisfied that the loan was for a genuine 
purpose. In cross-examination he stated 
that he was told that the value of the 
proposed constuction included alterations 
to the existing building. Improvements 
were also proposed to the existing build- 
ing. He obtained engineer’s estimate on 
the value of the alterations, additions, 
etc. P. W. 1 further stated that he was 
told that the amount would be spent for 
the renovation of the entire existing 
building. P. W, 2 who was working as 
agent during the trial of the suit, depcsed 
that the new constructions were made on 
the western side of the building hypo- 
thecated and that renovation was made in 
the portion of the building owned by 
Madana Mohana Rao for nine rooms. In 
cross-examination he denied the sugges- 
tion that the improvements were made to 
the entire building. P. W. 3 a tenani of 
late Madana Mohana Rao in the said 
building, deposed that the portion of 
Madana Mohana Rao consists of rine 
rooms and that the newly constructed 
building is the portion of Madana Mohana 
Rao. In cross-examination he stated that 
to his knowledge hotel business is the 
only business of Madana Mohana Rao 
and that the entire building was used for 
lodging purposes. D, W. 1 who attended 
to the construction of the building at the 
instance of late Madana Mohana Rao 
Geposed that the rooms in the por- 


tion belonging to Madana Mohana 
Rao were re-modelled and he gave 
further details about the improvements 


made. D. W. 2 is a carpenter and he de- 
posed that Durga Bhavan is a lodging 
house and he prepared doorways, csrts, 
windows, etc. D. W. 4 is a mason and he 
deposed that the old plastering was re- 
moved and that mosaic flooring also -was 
laid. The evidence of these witnesses 
would show that the moneys borrowed 
under the mortgage by laie Madana 
Mohana Rao were spent for renovation 
of the building belonging to the joint 
family. D. W. 8 (the ist defendant) the 
wife of late Madana Mohana Rao, kow- 
ever deposed that theirs is an agricul- 
turist family and not a trading family and 
that there was no necessity to convert 
Durga Bhavan into a big lodge by invest- 
‘ing huge amounts. D. W. 5 deposed that 
he was a lessee under Madana Mohana 


Rao in respect of his portion for. two 


years i.e, 1968 and 1969 that he was 
running a meals hotel and that he vacated 
the premises in December, 1969. His evi- 
dence shows that the building in question 
was let out even prior to the mortgage. 
The other evidence already referred 
to establishes that the rooms in Durga 
Bhavan were renovated, that new doors 
and widows were fixed, 
were plastered and the flooring was 
changed to mosaic and that bathrooms 
and septic lavatories were attached to all 
rooms. With these modern amenities in 
a big developing town like Guntur, there 
can be no doubt that the rentals to be 
realised from the renovated building 
would be much more than what it was 
fetching earlier and would be beneficial 
to the family. So, the plea of defendants 
1 and. 2 that there was no necessity to 
convert Durga Bhavan into a big lodge 
and that after renovation Durga Bhavan 
would not be capable of fetching more 
rents, cannot be accepted. I? in 1969 late 
Madana Mohana Rao had mortgaged the 
property and invested the Joan amount 
for the renovation of Durga Bhavan, it 
must be said that he acted as a prudent 
owner with the knowledge available to 
him at that time. 


12. Though in the lower Court it was 
sought to be contended that the debt con- 
tracted was utilised for alleged immoral 
acts: of late Madana Mohana Rao, no evi- 
dence was let in to show that he utilised 
the amount borrowed from the plaintiff- 
Bank for any illegal or immoral purpose. 
Such a contention was not raised before 
us. It is however contended that the eas- 
tern portion of Durga Bhavan belonging 
to the 4th defendant (brother of late 
Madana Mohana Rao) was also renovated 
with the money borrowed by late Madana 
Mohana Rao from the plaintiff-Bank and 
that therefore the investment was not for 
the benefit of the estate. P, Ws. 2 and 3 
deposed that there are nine rooms in the 
western portion of Durga Bhavan and 
that there are four rooms in the eastern 
portion of Durga Bhavan. Ex. A-6 the re- 
gistered partition deed executed between 
Madana Mohana Rao and others would 
show that Madana Mohana Rao and the 
Ath defendant got divided as early as in 
the year 1965. Though D. Ws. 1 to 4, 6 
& 7 say that the renovation was done for 
the eastern portion of Durga Bhavan also 
they could not say whether Madana Moha- 
na Rao spent his moneys orthe moneys 
of the 4th defendant for the . renovation 
of the eastern. portion. The evidence of 
D. W. 8 clearly shows that she was not 


that the walls: 
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eware whether the amounts spent on the 
renovation of the eastern portion of Dur- 
ga Bhavan were from. the funds of-Ma- 


dana Mohana Rao or from the funds of: 


the 4th defendant. The lower Court has, 
therefore, rightly-held that it cannot be 
said that. the renovation of - the eastern 
portion was done with the funds borrow- 
ed from the plaintifi-Bank. In the result, 
we have no hesitation in holding that the 
amounts borrowed by late Madana Moha- 
na Rao from the plaintiff-Bank were uti- 
lised for the renovation and additions of 
the western portion of Durga Bhavan he- 
longing to the joint family. In D. J. Pra- 
sad v: D. V. Subbaiah, 
Pra 214, the Division Bench held that: 


“Where the manager sells properties in 
order to migrate to another place and 
purchases lands there which are more 
productive the sales are the benefit of the 
family.” 


in: Subba Rao ` v. Natdsimha ao. (1983); 1 


Andh LT 329 the, 
thus:. 


“Where a Karta ofi a Hindu Joint Jami- 
ly sells the ancestral property and ap- 
plies the proceeds of the sale for thẹ pur- 
chase of better land, it cannot be said 
that the family has not been . benefited : 
In such a situation, the sale would cer- 
tainly be binding upon the other mem- 
bers of the family, ‘adult or, minor.” . 
In Ratnam v. Govindarajulu (1878) ILR 2 
Mad 339 it is held that a mortgage for 
making additions to and improvements in 
the family house is for the benefit of 
the estate. But as . held by the Supreme 
Court in Balamukard v. Kamia Wati AIR 
1964 SC 1385 whether the transaction 
would be for the, benefit of. the family 
must depend on the facts of each case. 
The facts in the present ease referred to 
supra undoubtedly establish that the 
transaction was for:the Penest of the 
joint family estate. < 


13. In this connection it is “also con- 
tended that the plaintiff-Bank has not 
proved that it made bona fide enquiries 
about the mortgage of the property and 
that the loan amount had : been entirely 
utilised for renovation of Durga Bhavan. 
P.W. 1 the Bank Agent deposed that Ma- 
dana Mohana Rao was ‘running the hotel 
on profitable lines ‘and. that he was 
satisfied that the loan was' for a genuine 
purpose, He also stated that he released 
the amourit.in instalments _ after. looking 
into the progress of the work. He further 
stated that he‘ was also visiting the con- 
- struction and found ‘that the 


Jearned mE ee ‘held 


AIR 1973 Andh ` 


amounts. 


A. IL. Ri 


were spent for the additions to the build- 
ing. He also mentioned about the various 
improvements in the building. His evi- 
dence is corroborated by the evidence of 
P.Ws, 2 and 3. Further, the evidence of 
D.Ws, 1 to 4 and 7 shows that the im- 
provements were made in all the rooms 
in the western portion belonging tò late 
Madana Mohana Rao: Therefore, it can- 
not be said that the- plaintiff-Bank did 
not make bona fide enquiries and that 
the moneys borrowed by late Madana 
Mohana’. Rao were’ not fully utilised for 
the ‘renovation of his portion in Durga 
Bhavan. 

_14. We shall now consider the ques- 
tion whether the renovation ‘of > Durga 
Bhavan amounted to starting a new busi- 
ness and whether the transaction was a 
risky and speculative one. In Sanyasi Cha- 
ran Mandal v, Krishnadhan Banerji 49 
Ind App 108 :, (ATR 1922 PC 237) it is held 
that the manager .of a joint family: cannot 
impose upon’ a minor member of: the fami- 
ly the risk and liability. of a-‘new business 
started by himself and the other adult 
members, In.Kumbakonam Bank v,'Shan- 
mugam AIR 1956.Mad, 306 it is held thus 
(At P. 307): A 

“In my view a distinction hàs to ‘be 
drawn between families which thrive and 
depend solely and purely upon agricultural 
or the- learned professions and’. those 
whose members are totally devoted to the 
calling of trade or commerce: In the latter 
case it cannot be said that if one of the 
members starts a business, his sons can- 
not be made liable- for the debts incurr- 
ed by their father. It may be that a mem= 
ber of a money lending family may em~ 
bark upon a different kind of commercial - 
transaction, for example,‘the starting of 
a- spinning and weaving mill or some 
kind of other industrial concern, Can it 
be said that if he starts’ such a business 
with family funds his sons ‘will not be 


liable for the debts incurred by him. I 


am of the opinion that it-is not right to 


‘extend the principles laid down in the 


ILR 64 All 564: (AIR 1932 PC 182), 
which “dealt with a non-trading Tamiy to 
trading families.”' ` 


15. This view of Govinda “Menon, J. 
was approved by a -Division Bench of the 
Madras High Court consisting of. Raja- 
mannar, C.J. .and Panchapakesa Ayyar, 
J. in Canara ae ian Corporation v. 
South Indian Bank; ATR 1958 Mad 132 
and the: learned ` Judges held thus (at 


i BR 136): 


` “Weare also inclined to take the same 
view; ‘but in this case it is: sufficient ta 
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rest our decision on the ground that a 
business started by the sole surviving and 
parcener with joint family funds and 
subjecting the joint family property to 
the risks and liabilities of such business 
should be considered to be joint family 
business in the profits of whieh a sub- 
sequent born son would be entitled toa 
right by birth and to the liabilities insur- 
red in which he would be subject, The 
second defendant cannot therefore ques- 
tion the alienation in favour of the 
plaintiff-bank”. 


16. Relying on these two decisions the 
learned Counsel for the appellants zon- 
tended that late Madana Mohana Faos 
family was not a trading family, that 
starting a hotel business was a new tusi- 
ness which was risky and speculative and 
that therefore the transaction: entered in- 
to by late Madana Mohana Rao is not 
binding on the 2nd. defendant. It is not 
in dispute that Durga Bhavan is situated 
in Guntur Town and it was let out by 
late Madana Mohana Rao even prior to 
the borrowing of the money from the 
plaintiff-bank. The money was borrowed 
only to renovate the building.. There is 
nothing to show that any portion of the 
amount borrowed was spent for any 
other cause except the renovation of the 
old building belonging to the joint femi- 
ly. The renovation of the building with 
a view to enhance its rental velue camnot 
amount to starting a new business, What 
the Kartha has done was genuinely in- 
tended to be beneficial to the Jamily. In 
the, instant case late Madana Mohana Rao 
acted prudently and the rerovation of 
the old building in Guntur which :s a 
fast developing town. cannot be said to 
be risky and a speculative one. However, 
by no stretch of imagination it can be 
said that renovation of an existing old 
building which was already let out can 
be said to be starting a new business, 


17. For all the above reasons the ap- 
peal is dismissed with costs. The cenrt- 
fee due on the Memorandum of Appeal 
shall be paid by the appellants. 


Appeal dismissed. 
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RAMACHANDRA RAJU AND 
MADHAVA RAO, JJ. 


The State of A. P. and another, Peti- 
tioners v. Karri Magireddi, Respondent. 

Civil Revn. Petn. No, 2443 of 1976, D/- 
21-4-1977." 

A. P. Land Reforms (Ceiling on Agri- 
cultural Holdings) Act (1 of 1973), S. 3 
(d), Proviso (a) — “Double crop wet 
land” — Categories of land included in 
definition — Lands imcluded in Sche- 
dules A and B of Draft Rules of Localisa- 
tion G.O. — Proviso (a) when will be 
attracted, 


The five categories of “double crop wet 
land” as per the definition in S. 3 (d) 
are: 

(1) any land registered as double crop 
or compounded double crop wet land in 
the land revenue accounts of the Govern- 
ment. 

(2) lands for which in accordance with 
any scheme of localisation being adopted 
under any Government source of irriga- 
tion water is available in both the first 
and second crop seasons during a fasli 
year; 

(3) the lands included in Schedule B 
and Part Il of Schedule C appended to 
the Draft Rules published in the Andhra 
Pradesh Gazette dated 16-7-1962, as per 
G. O. Ms. No. 140 Public Works, 19th 
January, 1962, (popularly known as Loca- 
lisation G. O.); 

(4) land on which two crops per fasli 
year have or a dufassal crop has been 
raised with the use of water from Gov- 
ernment source of irrigation in any four 
fasi years within a continuous period of 
six fasli years in question; 

(5) lané which is capable cf raising two 
crops per fasli year with the use of water 
frem a tube weil constructed by the Gov- 
ernment or any other person. (Para 6) 

For lands to become double crop wet 
lands under the fourth category, four Se- 
cond crops during the six fasli years 
should have been raised as of right. AIR 
1977 Andh Pra 158 Rel. on. (Para 7) 

Even though the lands are included in 
Schedule B of the Draft Rules of the 
Localisation G. O. still they cease to be 
double crop wet lands if it can be shown 
as provided in proviso (a) in the defini- 
tion that dufassal crop could not be rais- 


*(To revise Order of the Court of Land 
Reforms Appellate Tribunal East Goda- 
vari at Rajahmundry, D/- 26-8-1976). 


JU/KU/E37/77/VSS 
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ed at least in four faslis out of the. six 

faslis for want of supply of water from 

the Government source of irrigation. 
(Para 8) 


In the two disputed plots of land the 
declarant raised second crop paddy with 
filter point water and the water from 
Government source was not utilised. In 
one plot he raised second crop only du- 
ring faslis 1378, 1381 and 1382 and in the 
other plot in faslis 1379, 1380, 1381 and 
1383 during the six relevant faslis 1378 
to 1383. Both these plots are included in 
schedule B as well as in Schedule A 
rotation Zone. The lands are in triennial 
rotation Zone; which means that second 
crop could be raised with the use of water 
from Government source of irrigation in 
two faslis only out of six faslis. 

Held since the lands in question are 
also included in schedule-A of triennial 
rotation zone, they 
raising second crop only in two faslis out 
of the six faslis, Since they are also in- 
cluded in Schedule B, dufassal crop could 
be raised in all the six faslis. Therefore, 
for attracting the proviso (a) in the. defi- 
nition of ‘double crop wet land’, to the 
lands in question it must be shown that 
water was not made: available from the 
Government source of irrigation so as to 
enable to raise dufassal crops atleast in 
four faslis out of the six faslis. Being 
in Schedule B the Government is liable 
supply water to the lands in question in 
every fasli in second crop season 
also only for raising ~ dufassal 
and not for raising second crop paddy. It 
is nowhere averred that on account of 
non-supply of water from Government 
source of irrigation the declarant could 
not raise dufassal crop in any of the six 
faslis though he wanted to raise the. same. 
Under these circumstances, it has not 
been shown that proviso (a) in the defi- 
nition is attracted to conclude that the 
lands in Question are single crop wet 
lands though they are included in Sche- 
dule-B. (Paras 8, 9) 
Cases Referred: Chronological Paras 
AIR 1977 Andh Pra 158 : (1976) 2 APLJ 
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Government Pleader for G. A. D. on 
behalf of Petitioners. U. Sethumadhava 
Rao, for Respondent, 


RAMACHANDRA RAJU, J;— The 
State of Andhra Pradesh is the petitioner 
in the Civil Revision Petition. The C. R. P. 
has arisen out of a declaration filed by 
the respondent under S. 8 of the Andhra 
Pradesh Land Reforms (Ceiling on Agri- 


can get water for” 


crop: 


ALR: 


cultural Holdings) Act, 1973, hereinafter 
referred to as the Act. 

2. There was a controversy between 
the Government and the respondent with 
regard to certain items.of land, which 


according to the respondent, they are 
single crop Wet Lands and which ac- 
cording to the Government, they are 


double crop Wet Lands, The controversy 
was with regard to items comprised in 
S. Nos. 3/2, 104 and 571 of Pasalapudi 
Village in East Godavari District. The 
Land Reforms Tribunal, Rajahmundry 
before whom the declaration was filed. 
found. that all the three items are double 
crop wet-lands, In the appeal filed by 
the declarant the Land Reforms Appel- 
late Tribunal, Rajahmundry came. to the 
conclusion that the items relating to 
S. Nos.-3/2 and 104 are not double crop 
wet-lands and they should be treated as 
single crop wet-lands while holding that 
the item relating to S, No. 571 is double 
crop wet-land. With regard to the finding 
that the item relating to S. No. 571. is 
double crop wet-land, there is no revision 
fied to this court by the declarant. It is 
only the Government that has filed this 
revision questioning the correctness of the’ 
finding of the Appellate Tribunal that the 
items relating to S, Nos. 3/2 and 104 are 
single crop wet-Lands. 

3. It is not in dispute that both S. Nos. 
3/2 and 104 are included in Schedule ‘B’ 
as well as in Schdule “A’ rotation zone and 
in all the six relevant faslis, 1378 to 1383 
paddy crop: was raised both in the first 
crop and second crop seasons, It is the 
case of the Government that since the 
lands are included in B Schedule they 
became double crop wet lands as rer the 
aefinition. given to it under S. 3 (d) of 
the Act, while according to the declara- 
rant, since no second crop was raised in 
the lands in any of the four faslis out of 
the six faslis with the aid of the water 
from the Government source of supply, 
they cannot be treated as double crop 
wet lands having regard to proviso (a) 
which finds a place in the definition of 
‘double crop wet land’ under S. 3 (d) of 
the Act. l 


4. Admittedly, the declarant raised 
second crop in S: No. 3/2 with the aid of 
filter point water only during faslis 1378, 
1381 and 1382, and in S. No. 104 he rais- 
ed second crop with the aid of filter 
point water during faslis 1379, 1380, 1381 


. and 1383 out of the six faslis and that 
“water from the Government 


source was 
not utilised for raising second crop in 


those faslis, : 
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5. In order to- appreciate the respec- 
tive contentions of the parties, it is neces- 
sary to examine the definition given to 
the expression ‘double crop wet land’ in 
S. 3 (d) of the Act. It is convenient to 
extract here the said definition: 

“(d) ‘Double crop wet land’ means any 
wet land registered as double crop or 
compounded double crop wet land in the 
land revenue accounts of the Govern- 
ment and includes any wet land not so 
registered, — 

(i) for which in accordance with any 
scheme of localisation being adopted 
under any Government source of irriga- 
tion, water is available in both the first 
and second crop seasons during the fesli 
year including the lands covered by 
Schedule B.and Part-II of schedule C p- 
pended to the draft rules for the irriga- 
tion of lands in the Godavari Weste:n, 
Eastern, and Central Deltas published in 
the Rules supplement to Part-II Extra- 
ordinary of the Andhra Pradesh Gazette, 
dated the 16th July, 1962; 

(ii) on which two crops per fasli year 
have or a dufassal crop has been raised 
with the use of water from a Govern- 
ment source of irrigation in any four 
fasli years within a continuus period of 
six fasli years immediately before the 
specified date; 

(iii) which is capable of raising two 
crops per fasli year with the use of water 
from a tube well constructed by the Gov- 
ernment or any person: 

Provided that: 

(a) any land entitled to the supply of 
water from a Government source of irri- 
gation and on which two irrigated crops 
per fasli year have or a dufassal crop has 
not been raised with the use of waier 
from such source, in any four fasli years 
within a continuous period of six fesli 
years immediately before the speciz.ed 
date, for want of supply of water from 
such source: 


(b) any land for which in accordance 
with any scheme of localisation being 
adopted under any Government source of 
irrigation, water is made available during 
the second crop season solely in comsi- 
deration of the likelihood of the loss of 
the first crop on account of submersion, 
salinity, tidal action or the like: 

(c} any land to which water has been 
specifically supplied on a temporery 
basis for raising a second crop by diver= 
sion of water intended for eventual utii- 
sation elsewhere: 

(d) any land irrigated by a Govern- 
ment source ofirrigation covered by p-o~ 
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viso (iii) to Sub-sec. (1) of S. 5; shall not 
be deemed to be double crop wet land.” 

6. From an examination of the above 
definition it appears clear that there are 
five categories of double crop wet lands 
as per the definition namely: 


(1) any land registered as double crop 
or compounded. double crop wet land in 
the land revenue accounts of the Gov- 
ernment; S 


(2) lands for which in accordance with 
any scheme of localisation being adopted 
under any Government source of irriga- 
tion water is available in both the first 
and second crop seasons during a fasli 
year; l 

(3) the lands included in Schedule B 
and Part II of Schedule C appended to 
the Draft Rules published in the Andhra 
Pradesh Gazette dated 16-7-1962, as per 
G, O. Ms. No. 140 Publie ‘Works, 19th 
January, 1962, which is popularly known 
as Localisation G. O., and which will be 
referred to accordingly, hereinafter in 
this Judgment; 


(4) land on which two crops per fasli 
year have or a dufassal crop has been 
raised with the use of water from Gov- 
ernment source of irrigation in any four 
fasli years within a continuous period of 
six fasli years in question; 

(5) land which is capable of raising two 
crops per fasli year with the use of 
water from a tube well constructed by 
the Government or any other person. 


7. Though second crop paddy was rais- 
ed in the lands in all the six faslis they 
do not come under the fourth category of 
double crop wet land as mentioned above 
because neither second crop nor dufassal 
crop was raised in any of the four faslis 
out of the six faslis with the use of water 
from the Government source of irrigation, 
as admittedly the second crop in S. 
No. 3/2 during faslis 1378, 1381 and 1382 
was raised with filter point water which 
is not a Government source of irrigation. 
Similarly, second crop in S. No. 104 dur- 
ing faslis 1379, 1380, 1881 and 1383 was 
raised with filter point water and not 
with the use of water from Government 
source of irrigation. As a matter of fact, 
as these lands are in triennial rotation 
zone, as of, right second crop could be 
raised only once in three years, which 
means second crop could be raised with 
the use of water from Government source 
of irrigation in two faslis only, out of 
the six faslis, This Court in K. B. Sarma 
v. Special Deputy Tahsildar (1976) 2 AP 
LJ -213 : (AIR 1977 Andh Pra 158), held 
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that for lands to ‘become double crop 
wet lands under the fourth category, four 
‘Second crops during the six fasli vears 
should have been raised as of right, 


` 8 Admittedly, the lands do not come 
junder first, second and fifth. categories. 
‘According to the Government, they come 
under thé third category because they 


are included in Schedule B of the Draft 


Rules of the Localisation G. _O:° Even 
though the lands are included ‘in ' Sche- 
'äule- B still they cease to be double crop 
wet lands if it can be shown as provided 
in proviso (a} in the definition that du- 
fassal crop could not be raised at. least in 
four faslis out of the six faslis for want 
of supply of water from the Government 
source of irrigation. According’ to ‘the 
Draft Rules, water can-be taken for se- 
cond crop only if they are included in 
Schedule A either in permanent- or ro- 
tational zone. Admittedly, the lands com- 
prised in S.. Nos. 3/2 and 102 are included 
in Schedule A triennial rotation zone and 
..they are also included in Schedule B. It 


“is provided under the Draft Rules of the- 


Localisation G. O. that lands included in 
Schedule B may take water for irrigation 
once in ten days in the first and: second 
crop seasons. It is- further mentioned’ in 
the Rules that any lands not falling 
either in the permanent or in the rota- 
tional zone shali not be irrigated in the 
second crop season under any circums- 
tances unless they are Included in either 
Schedule B or Schedule C and the lands 
included in the rotational zone only shall 
not be irrigated in the second crop season 
during non-turn years. It is also provid- 
ed under the Rules that a land included 
in more than one. schedule may take 
water under the rules applicable to any 
of the schedules in which it is included. 
Since the lands are included in triennial 
rotation zone of Schedule A, fer raising 


second crop: paddy after raising first crop ’ 


paddy, water can be taken in the turn 
years only once in three years. Since 


they are also included in Schedule B, in - 


all faslis water can be taken once in ten 
days even in second crop season also. By 
taking water once in ten days, only du- 
fassal crops can be raised and not paddy 
crop which normally requires continuous 
supply of water and flooding -and not 
merely watering. In standing order 55-A, 
2 ä) in Chapter-I of the Standing Orders 
of the Board of Revenue, Volume I at 
page 10, dufassal crops are mentioned as 
crops the cultivation of which lasts dur- 


ing two seasons, and they are mentioned 


betel, 


as sugarcane, plantains, turmeric 
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etc., as ' first category, and as -second 
category all other crops which under local 
practice ordinarily require water for a 
period equal to two ordinary wet crops, 
that is, for more than six months, There- 
fore, as the lands are included in Sche- 
dule-B, in all faslis water can be’ taken 
once in ten days both in the first and se- 
cond crop seasons in order to raise’ dufas- 
sal crops. . 


9. Since the lands in question are also 
included in schedule-A of triennial rota- 
tion zone, they can get water for raising 
second crop only in two faslis out of the 
six faslis. Since they gre also included 
in Schedule B, dufassal crop could be 
raised in all the six faslis. Therefore, 
for attracting the proviso (a) in the defini- 
tion of ‘double crop wet land’, to the 
lands in. question it must be shown that 
water was not made available from the 
Government source of irrigation so as to 
enable to raise dufassal crops at least in 


four faslis out of the six faslies. The 
only case of the declarant is that he 
raised second paddy crop in S. No. 3/2 


during the three faslis out of the six 
faslis and in S. No. 104 during the four 
faslis out of the six faslis from filter point 
water and not from the water through 
the Government ‘source of _irrigation. 
They may be so. As already mentioned 
above, the Government ‘was not bound to 
supply water to the declarant for raising 
second crop in the lands except in turn 
years, the turn being once in three fasli 
years. Being in Schedule B the Govern- 
ment is liable to supply water to the lands! 
in question in. every fasli in’ second crop 
season also only for raising dufassal crop). 
and not for raising second crop paddy. It is 
no where averred that on account of non- 
supply of water from Government source 
of irrigation the declarant could not raise 
dufassal crop in any of the six faslis 
though he wanted to raise the same. 
Under these circumstances, it has not 


.been shown that proviso (a) in the ‘de- 


finition is attracted to conclude that the 
lands in question are single crop wet 
lands though. they are included in 
Schedule-B. 


10. Therefore, the Land ‘Reforms Ap- 


` pellate Tribunal erred in finding that the 


lands comprised in S..Nos, 3/2 and 104 
are single crop wet lands. They are only, 
double crop ,wet lands as per the de- 
finition. 


1i. Accordingly,” the” Civil Revision. 
Petition is allowed and it is declared that 


.the lands in question. comprised in S, 
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Nos. 3/2 and .104:are -.double: crop wet 
lands, No. costs. .Advocate’s fee-Rs.-.100-. 
“Revision allowed, 


l ` T pau 
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P. G. Munnuswami Reddi Appellant v 


P. R. Panduranga Chetty, Respondent, 


, Second Appeal No. .147 of. 1976, Dh 


30-3-1977.* 


(A) Civil P, C. (5 of 1908), S. 64 — 


Transfer by judgment-debior pending 
attachment — Does not affect rights. of 
attaching creditor or auction purchaser. 
Any private transaction -or any. title 
created by the. judgment-debtor pending 
the attachment cannot in any: way affect 
the right of the attaching creditor <o 
have the property: sold and .deliver=d 
free of the title created by the juz- 
ment-debtor. AIR 1926 Mad 966, (1880.8 
Ind App 65 (PC), (1918) 20 Ind Cas 241 
` (Cal) and ATR 1923 Mad 659, Rel, on. ` 
(Para 7) 

The provisions of S. 64 are clear in 
its terms that no ‘one gets`a title-fran 
e judgment-debtor.. pending’ attachment 


_ against the attaching creditor or exec- . 


tion purchaser. Thus, the rights of the 
attaching creditor as-well.as the execu- 
tion purchaser are protected .as agairst 
an alienation pending attachment of tae 
property. Thus the transactions enter2d 
into. by the judgment-debtor during the. 
pendency of the attachment are of x0 
consequence either against: the attaching 
creditor or the execution purchaser. AIR 


1950 Mad 740 and AIR 1975 SC 1810 Real. | 


on. i (Paven 7 & 8) 


(B) Civil P. c. (1908), O. 21, Rr. 34 
and 66 — Sale. certificate — Entries in 
sale certificate and sale‘ proclamation — 
Auction purchaser - is deemed to hsve 
notice of entries in sale certificate and 
not of what is mentioned in sale procla- 
mation .— Auction-purchaser is. bound by 
entries ‘mentioned in sale certificate. 

_ ° (Para 9) 

o Civil P. C. (1908), S. 94, 0.: 21 
R. 62 — Property. attached subject to 
mortgages — Attachment may be ‘conti- 
nued subject to them ‘— Noticeof attach- 
ment to-a mortgagee “whom property 
under attachment’ is - mortgaged — Not 


*(Against Decree of Dist. J., Chitteor, 


D/- 9-12-1974.) 
BORE Sea 


". ATR 1923: Mad 659 - 


necessary either‘ ane o. 21 R. 62 or 
under:S. 934. +. `- {Para 11) 
Cases Referred: . Chronological Haran 
AIR 1975: SC. 18i0 o. ? 

AIR 1950 Mad . 740 . 
AIR 1926 Mad 966. 


ae ee ee 


(1913) 20 Ind Cas 241. Cah 
(1880) 8 Ind App 65 : : JDR T Cal 1oy 
. (PC). ie 
R. Venugopal Redäy,. for Appellant; N. 
Ramamohan Rao, for. Respondent. : 


JUDGMENT :— -This second appeal is 


filed by’ the 8rd defendant in O S. 


No. 131 of 1970 against the judgment and 
decree passed by the District Judge; 
Chittoor in A. S .No, 140/72 allowing the 
appeal and decreeing the suit against the 
3rd defendant also along with defendants 
l-and 2 by. setting aside. the judgment 
and decree: ‘passed _by the principal Dist, 


.Munsif Chittoor in the said suit,-. who 
dismissed the suit against the 3rd. deren . 


dant. 


2. The eae: counsel for ‘the appel- .. 


lant mainly contended that the.3rd de=- 
fendant purchased the suit property in a 
court sale and the sale. ‘certificate 
issued by: the Court did’ not, state 
that ‘the sale is subject to’ the ~ mort- 
gage dated: 22-3-1966 but it was only, 


subject to two mortgages. dated 6-5-1965 


and 14-7-1965 prior to the attachment 


_and therefore the learned Principal Dis- 


trict Munsif rightly decreed the suit as 
against the Ist and 2nd defendants but 
dismissed it against the 3rd. defendant, 
But the lower appellate court erred in 
law in-decreeing the suit. against the 3rd 
defendant. also. ‘ 2 iy 


3. To. appreciate ihe ‘above coritention, 
it is necessary to noté a few relevant 
facts of the case. One P. Kannaiah 
Reddy filed O. S. 169/65 in the court of 
the Principal ` Dist, .: Munsif; : Chittoor 
against the Ist- defendant to` recover: a 
certain amount’ due under a promissory 
note dated -5-1-1965 and- obtained an 
attachment before judgment in LA. 895/ 
65 on 26-9-1965 in respect’ of the plaint 
schedule property of the Ist defendant: 
The said ‘attachment was also made abso- 
jute. " The’ suit :was decreed and subse- 
quently in execution of the decree the 
suit property was purchased by the 3rd 
defendant in a -court: auction held -on 


. 5-1-1970. - The sale was confirmed. and a 


sale certificate was issued and possession 
wag delivered to the. 3rd defendant. The 
pom suit was filed, for recovery of 

Rs. 4,031.25 .ps. due . under a. mortgage 
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deed. executed on 22-3-1966 in respect of 
the plaint schedule house. The interest 
was claimed at 15% per annum, The 
defendants did not pay the amount. It 
was alleged that the 3rd defendant is a 
purchaser of the equity of redemption in 
execution of the decree obtained by P. 
Kannaiah Reddy in E. P. No. 200/69 in 
O, S. No. 169/65 on the file of the Princi- 
pal District Munsifs Court Chittoor and 
hence the present suit wag filed. 


4. The 3rd defendant alleged that the 
suit mortgage- deed was executed by the 
Ist and 2nd deferdants in favour of the 
plaintiff when the property was under 
attachment. The mortgage, even if true, 
is void and unenforceable and therefore 
the suit iş liable to be dismissed. 


5. After recording the 
the basis of the material 
trial court hele that the 
defendants mortgaged the 
in favour of the plaintiff and received 
the amount mentioned in the deed. It 
‘was also held that the 3rd defendant is 
a purchaser of the equity of reemption 
in court auction sale held in E, P. 
No. 200/69 in ©. S. 169/65 on the file of 
the Principal Dist. Munsif’s Court, 
Chittoor. It further held that the hypo- 
. theca was attached on 26-9-1965 prior to 

the execution of the suit mortgage deed 
and that the property was sold free of 
this mortgage to the 3rd defendant. It 
also held that the plaintiff is entitled for 
a personal decree against defendants 1 
and 2 as he is not able to realise the 
suit amount by sale of hypotheca. The 
trial court was of the view that if an 
appeal ig filed against the raising of 
attachment and if it is allowed by restor- 
ing the attachment it relates back to the 
- date of original attachment. In the in- 
stant case, the trial court raised the 
attachment in I. A. No. 895/65 on 15-12- 
1965; but in C.M.A. 7/66, the appellate 
court set aside the order of dismissal 
of LA. No. 895/65 and the order of 
attachment was made absolute. The trial 
Court was of the view that when the 
attachment relates back to its original 
date, i.e. the dete on which attachment 
was first made, that will render invalid 
any alienation made in the interim 
period. In the result, it dismissed the 
suit as against the 3rd defendant but 
decreed the suit for money against the 
Ist and 2nd defendants. 


6. The point framed by the appellate 
Court for consideration is whether the 
appellant—3rd defendant. is bound by 


evidence, on 
available the 
Ist and 2nd 
suit property 


. the attachment. 


Ex, Al. The appellate Court was also 
of the view that when once C.M.A. 7/66 
was allowed ‘the attachment before 
attachment effected in I. A. No. 895/65 
in O.S. 169/65 was revived and restored, 
ie. the attachment must be deamed io 
be in force on the date of Ex. A-l. 
But the learned Judge further teld that 
under Section 64 of the Civil Procedure 
Code, all the alienations made after 
attachment has been effected are not in- 
validated and do not become void. On 
the other hand the provisions of Sec- 
tion 64 C.P.C. lay down that where an 
attachment has been made, any private 
transfer of the attached property con- 
trary to such attachment shall be void 
as against all claims enforceable under 
Thus the effect of ex- 
cution of Ex. A-1 after the attachment 
order was only to make the alienation 
evidenced by Ex. A-1 subject tọ the 
rights to be enforced against the Ist 
defendant in O.S. No. 169/65. The learn- 
ed Judge also held that the proparty was 
brought to sale notwithstanding Ex. A-1 
and purchased by the appellant-3rd defen- 
dant in court auction. According to the 
learned Judge, the appellant purchased 
in the court auction only the equity of 
redemption which the first defendant in 
the suit had in the suit property. It was 
further held that Ex. B.6 sale oroclama- 
tion showed that the property was 
brought to sale subject to the two mort- 
gages executed prior to the date of 
attachment and also there is an entry 
relating to Ex. A-1 describing it as 
nominal. Therefore, the learned Judge 
was of the view that it was not for P. 
Kannaiah Reddy, the decree-holder t») 
state that Ex. A-1 was nominal or a 
genuine transaction. Further he observ- 
ed that no notice under O. 21 R. 82 
C.P.C, was issued to the decree-holder- 
plaintiff directing him to show cause why 
the properties should not be sold free 
of the encumbrance evidenced by Ex. 
A-1. Therefore the learned Judge held 
that in the absence of any notice it is 
not open for the 3rd defendant to con- 
tend that he purchased the property in 
court sale free ofi encumbrances eviden- 
ced by Ex. A-1 and that the decree- 
holder-plaintiff cannot enforce Ex. A-1 
against the suit property, Thus he held 
that the trial court was wrong in dis- 
missing the suit against the 3rd defen- 
dant. Hence he decreed the suit agains#i 
the 3rd defendant also. - i 


7. The learned counsel for the appel- 
lant submitted that when once the court 


a 


` 
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held that there was an attachment 2 
the ‘time when Ex. A-1 was executed b7 
defendants 1 and 2, the real point for 
consideration is whether such a transar 
tion under Ex. A-j is valid and enforce- 
able. But this was not considered by tha 
learned Judge though the trial Court 
took that aspect into. consideration ani 
held that the alienation during the attach- 
ment is invalid and therefore, cannot b2 
enforced. The learned counsel for th=2 
appellant referred to Srinivasa Aiyangar 
v. Vellayan Ambalam, AIR 1926 Mad 
966, wherein a Bench of the Madras 
High Court consisting of Devadoss and 
Waller, JJ. held thus (at pp. 966-967) : 


“When property is sold in Court auc- 
tion what is sold is the right, title and 
interest of the judgment-debtor as it B 
on the date of the sale, and any privat? 
alienation or transfer pending the attach- 
ment is void against all claims enforce- 
able under the attachment. Under S. 61 


of the Civil P, C. an auction purchase. 


gets title to the property free of an: 
encumbrance or any title created by tha 
judgment-debtor after the property was 
attached so ag to preserve the title of 
the judgment debtor as it was on th: 
date of the attachment for the benefit 
of the attaching creditor and, therefore 
any title created afiter the date of the 
attachment to the prejudice of the 
attaching creditor cannot avail agains: 
the judgment-creditor as well a: 
the auction-purchaser. The auction- 
purchaser gets it free from-any encum- 
brance or any burden that might have 
been created. by the judgment-debto- 
after the date of the attachment.” 


The Bench in this connection also refer- 
red to Dinendranath Sannyal v. Raw- 
comar Chose, (1880) 8 Ind App 65 (PC) 
wherein Sir Barnes Peacock in deliver- 
ing the judgment of their TOTDIDE of 
the Privy Council observed: 


“Under (a private sale) the purchaser 
derives title through the vendor and can- 
not acquire a better title than that ci 
the vendor. Under (a sale in executior 
of a decree) the purchaser notwithstand- 
ing he acquires merely the right, title 
and interest of the judgment-debtor. 
acquires that title by operation of law 
adversely to the judgment-debtor anc 
freed from all alienations or incumbran- 
ces effected by him subsequent to the 
attachment of the property sold in exe- 
cution.” 
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The same principle was also laid down in 
Girijanath Roy v. Upendra Nath Pal 
(1913) 20 Ind Cas 241 a in which it 
was held thus: 


“If the mortgaged property was under 
attachment in execution of a decree 
when the mortgage was executed, the 
mortgage would be inoperative under 
S. 276 of the Civil P, C.. of 1882 against 
the execution purchaser,’ although the 
decree-holder was not _ prejudicially 
affected. by the mortgage.” 


This wag further made clear in Subba 
Reddi v. Jaya Ramayya, AIR 1923 Mad 
659, in which it was held that a person 
who has purchased the property during 
attachment cannot apply to set aside the 
court auction sale as the conveyance to 
him is void gainst the claims enforce- 
able under the attachment. 
ciples of these decisions is that any 
private transaction or any title created by 


the judgment-debtor pending the attach-| ja: 
ment cannot in any way affect the right) ` 
-of the attaching creditor to have the 


property sold and delivered free of the 
title created by the judgment-debtor. 
The provisions of Section 64 C, P. C. are 
clear in its terms that no one gets al 
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title from: a judgment-debtor pending 
attachment against the attaching creditor 
or the execution - purchaser. Thus the 
rights off the attaching creditar as weil 
as the execution purchaser are protected 
as against an alienation pending attach- 
ment of the property. Thus the transac- 
tions entered into by the judgment-debtor 
during the pendency of the attachment 
are of no consequence either against the 
attaching creditor or the execution pur- 
chaser. Even in Annapurna Patrani, AIR 
1950 Mad 740, it was held by a Bench of 
the Madras High Court that the appellate 
order restoring attachment would relate 
back to the date when the attachment 
was first made and would render invalid 
any alienation in the interim period, The 
learned counsel for the’ appellant also 
relied on M/s. Supreme General Films 
Exchange Ltd, v. Brijnath Singhji Deo, 
AIR 1975 SC 1810, in which the Supreme 
Court, dealing with a lease executed 
during the attachment held that such 
lease of the theatre in question was 
struck with the doctrine of lis pendens 
in those circumstances, 


8. There is no doubt that when Ex. 
A-1 was executed the attachment was 
subsisting and in view of the principle 
laid down by the above authorities the 
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same could neither affect:. the - right of 
the decree-holder nor that. of the auction- 
purchaser in execution. ; 


9. The appellate court was of the view 
that when Ex. A-1 was referred to. Ex. 
B.6 it must .be deemed that the auction-~ 
purchaser had notice of the same and 
he purchased the property subject to that 
encumbrance elso. It was stated in Ex. 
B.6 that it was a nominal one. To test 
whether Ex, A-I is binding on the pur- 
chaser or not ft is not the entry in Ex. 
B.6, the sale, proclamation that is con- 
clusive but it ig the sale certificate that 
was issued in consequence of the sale 
held by the Court. Ex. Bil is a sale 
certificate which reads ag under: 


“This is to certify that P. C, Muna- 
swami Reddy has been declared the auc- 
tion purchaser at a sale by public auction 
held on the 5th day of January 1970, 
of the immoveable property described 
hereunder, in execution of the decree in 
this suit and thet the sale has been duly 
confirmed by this court on the 10th day 
of February 1970. Sale price Rs, 900/- 
subject to mortgages dated 6-5-65 and 
14-7-65. . 


‘Given under my hand and the seal of 
this Court this the 10th day off February, 
1970, being the date of confirmation of 


sale. 
Sd/- xxx 
Pri, Dist. Munsif.” 


This certificate which -is PETE in 
- [that the sale is subject to two mortgages 
which are prior tọ the date of attach- 
ment and there ig no reference to Ex. 
A-1 which was entered in the sale pro- 
clamation as nominal and of which no 
cognizance was taken either at the time 
off auction or while confirming the sale 
and issuing the said certificate. Under 
O. 21 R. 94 C. P. C., if the sale becomes 
absolute, a sale certificate will be issued 
to the purchaser of the immoveable 
property. and it. provides that when. a 
sale. of immoveable property has become 
absolute, the Court will grant a certif- 
cate specifying the property sold and the 
name of the person who at the time of 
sale is declared to be the auction pur- 
chaser and such certificate shall bear, the 
date on which the sale became absolute, 
Thus, this also makes it clear. that the 
sale held by the Court is not subject to 
the third mortgage under Ex. A-1 creat- 
ed during the attachment. The learned 
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counsel for: the respondent conversely 
contended that the provisions of S 64 
C. P. C. protect the interests of anly ithe 
decree-holder but mot ‘the anetion-pur= 
chaser. : 


10: In view of ithe above discussion, 
the submission made iby the learned coun- 
sel for the respondent is wntenable. 


11. The other minor ground taken ‘by 
the lower appellate count iis that mo 
notice was given to the mortgagee wunder 
Ex, A-1 under O. 21 R. 62 C. P.C, read 
as wnder:— 


“Where the Court is satisfied that the ° 
property ig subject -to a mortgage or 
charge in favour ‘of some persen mot in 
‘possession, and thinks fit to continue ithe 
attachment it may do sso, subject to such 
mortgage or change.” 


The Jenguage employed in the ‘said provi- 
‘sions is so clear. that there iis no ambi- 
guity left in it. At the time of attach- 
ment when ‘there is any mortgage or 
charge and the ‘property iis subject toj. 
montgage œr change, it is in the discretion 
ef the court to continue the -aitachment 
subject to the said mortgage or charge: 
It does mot speak ‘of charge or mortgage 
created subsequent ito attachment. There- 
fore, the question of tissue of a notice to 
a mortgagee in whose favour the pro- 
perty is mortgaged subsequen: to ‘the 
attachment does not arise. (No ‘notice ïs 
contemplated wnder ‘Section 64 (C. P, ©. 
Hence ithe provisions under :O, 21 R. 62 
C. P. C. are not applicable. . 


12. For the above reasons, the judg- 
ment of the lower appellate court ïs wun- 
sustainable. Im ithe result, ‘the -appeal is 
allowed and the judgment and :decree of 
the learned ‘District Judge are set ‘aside 
and the judgment and decree of ithe prin- 
cipal District Munsif :are xestored. In the 
circumstances, the parties will bear their 
own costs in this appeal. 


Appeal allowed, 
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FULL BENCH 
B: J DIVAN, €. J, SAMBASIVA’ RAO, 
LAKSEMAIAH, RAGHUVIR AND 
AMARESWART, JV. 

The Additional Commr. of Income-tax 
(A. E Hyderabad), Applicant v, M/s. 
Vinayaka Cinema, Nellore, Respondent. 

Case Referred’ Nos.. 22 and 67 of 1975, 
D/+ 10-8-1977. 

Income-tax Act (1961), Ss. 287 (2), 188 
— Applicability — Partnership — Death 
or: retirement of partner during account- 
ing year — Absence of provision in the 
patnership deed. that firm: was not to be 
dissolved in sach events — Execution of 
fresh partnership deed with new and off 
partners — Same Susiness: continued by 
new firm — There is not merely change 
in the constitution of firnr within S. 187 
(2) But succession of one firm by another 
within S, £88, — Not single assessment. 
hut two. separate assessments, one on the 
ald firm and anotlier on the new firm, 
must be made — “Change im the consti- 
tution’ of a firm” in S. 187 — Interpreta- 


. tion — (Partnership Act (1932), S. 42) — 


1977 Tax ER 4f (Andh Pra) (FB), Over- 
ruled. 


fi) R C. No. 22 of 1975 

The assessee. was a firm’ registered 
under the I-T: Act, carrying om business 
of running a cinema theatre at Nellore. 
The partnership deed was dated 29-4-1957. 
One of the partners: died om 17-8-1968 
and: on that very day, another partner 
retired from the firm. There was na 
clause im the partnership deed providing 
that, in the event of the death of one cf 
the partners; the firm was not to be dis- 
solved! Hence as a result. of the death 
of a partner, the old partnership firm 
stood dissolved!) under the provisions of 
the- Partnership Act. By a deedidated Agu. 
T9, 1968; a new partnership firm was 
constituted! with the remaining partners 
of the old firm together with two new 


partners, This: new firm was also regis-- 


tered under the Income-tax Act. For the 
assessment year 1969-70) two separate 
Teturns were filed). one for the period 
T-4-11968 to 17-8-1968 andi the other for 


(Note: In this case, the Judges of the 
Eull Bench differ in: their views. The 
majority view is: taken by Divam C. J. 
and: Sambasiva Rao and. Amareswari, JJ. 
and the minority by Lakshuvaiah and 
Raghuvit, JJ. The judgments in the case 
are printed. in. the order in which they 
are given in the certified copy.—kEd'). 
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the period 18-8-1968 to 31-3-1969. The 
business of the old firm was taken over 


and continued by the- new firm that came’ 


into existence under the partnership deed 
dated August 19, 1968. > . 

Held (per majority: Divan C. J, 
Sambasiva Rao and Amareswari, JJ; 
Lakshmaiah and Raghuvir, JJ. contra): 
that, on the facts and circumstances of 
the case, and in view of S. 187 (2) (e), 
@ single assessment could not be made 
on the aggregate of the incomes for the 
two periods (viz, one, for the period 
1-4-1968 to 17-8-1968 and the other, for 
18-8-1968 to 31-3-1969). But there should 
be two separate assessments. In the ab- 
sence of any provision in the partnership 
deed to. continue the firm even after the 
death of a partner, the firm stood dis- 
selved on 17-8-1968 when one of the part- 
ners died and the firm which came into 
existence on 18-8-1968 was a new firm. 
There was succession to the old firm by 
@ new firm within the meaning of S. 188, 
which continued the old business as be- 
fore. Therefore, the case was not covered 
by S. 187, and hence it was obligatory 
on the. part of the LT.O. to make two 
separate assessments, one on the dissolv- 
ed firm amd the other on the new part- 
nership firm. . (Para 38) 

(ii) R. C. No. 67 of 1975 í 

There were originally two partners (in- 
cluding one S) in the assessee firm, each 
partmer representing his Hindu undivid- 
ed family in the business of the partner- 
ship: firm. During the course of the finan- 
cial year 1970-71 which was the account- 
img year for the firm, a partition took 
place in the family of S, one of the part- 
ners, and after the partition, he retired 
from. the partnership wth effect from 
October 1, 1970. As a result of the retire- 
ment of S, the firm stood dissolved be- 
cause only one partner was left there- 
after. A new partnership deed was exe- 
cuted on October 26, 1970, and under 
that deed, a new partnership firm was 
brought into existence with effect from 
October 1, 1970. Under the new partner- 
ship deed, five minors, some of whom 
belonged to the family of S, were admit- 
ted to the benefits of the partnership and 
two. strangers were taken as partners. On 
these facts, two returns were filed, one 
for the period 1-4-1970 to 30-9-1970 and 
the other for the period of 1-10-1970 to 
81-3-1971. 

Held (per majority : Divan C. J.. 
Sambasiva Rao and Amareswari, JJ.; 
Lakshmaiah and Raghuvir, JJ. contra), 
thet on the retirement of S with effect 
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from 30-9-1970, the old firm which was 
jn existence till then, came to an end. 
Finder those circumstances there was no 
shange in the constitution of the earlier 
firm on 1-10-1970 in terms of S. 187 (2), 
but the firm that came into existence on 
that date under the deed D/- 26-10-1970 
was a new firm which succeeded the ear- 
lier firm in terms of S. 188. There should 
therefore be two separate. assessments on 
the two firms, one on the old firm, from 
1-4-1970 to 30-9-1970, and the other on 
the new firm, for the period 1-10-1970 to 
31-3-1971. 1977 Tax LR 41 (Andh Pra) 
(FB), Overruled. Case law discussed. 
(Para 38) 


Majority view (Divan, C. J., Samba- 
siva Rao and Amareswari, JJ.): — Sec- 
tion 187 does not apply to a situation 
where a firm is dissolved by the opera- 
tion of one or the other provisions of the 
Partnership Act and after dissolution, 
one or more of the partners of the dis- 
solved firm continue the same business 
as before by a fresh agreement with one 
or more new partners. (Para 36) 


The provisions of S. 187 (1) of 1961 Act 
depart from the provisions of S. 26 (1) of 
1922 Act in very material particulars and 
decisions delivered in the context of 
S. 26 (1) of 1922 Act cannot entirely help 
the Court in interpreting S. 187 (1). 

(Para 14) 

The very basic concept underlying 
S. 187 (i) is that one and the same firm 
must be continuing throughout the assess- 
ment year under consideration, but there 
is a change in the constitution of the 
firm, though the firm, as an entity, con- 
tinues as one and single entity through- 
eut the period. If the firm ceases to exist, 
the relationship of partners inter se 
comes to an end and therefore the firm 
can no longer be said to continue as be- 
fore. Since the continuance or the exist- 
ence of the firm is the basic concept 
underlying S. 137 (1) which speaks of a 
change in the constitution of the firm, it 
is obvious that the provisions of S. 187 (2), 
which defined “for the purposes of this 
section” what is meant by change in the 
constitution. of the firm, cannot go con- 
trary to the basic concept underlying 
S. 187 (1). (Para 18) 


Clause (a) of 5. 187 (2) provides that, 
for the purposes of this section, there is 
a change in the constitution of the firm 
if one or more of the partners cease to be 
partners or one or more new partners 
are admitted. In such circumstances one 
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or more of the perscns who were partners 
of the firm before the change continue as 
partner or partners after the change. Simi- 
larly, where all the partners continued 
with a change in their respective shares 
or in the shares of some of them, there 
is a mere change in the constitution of 
the firm. It is obvious that, if the words 
“if one or more of the partners cease to 
be partners” are understood in the sense 
of the provisions of the Sections in 
Chap. V of the Partnership Act without 
doing violence to the underlying concept 
of S. 187 (1), the notions of the Partner- 
ship Act and the Income-tax Act can be 
reconciled. There is nothing in the In- 
come-tax Act which compels the Court 
to take a different view and which com- 
pels it to hold that the scheme of these 
sections and the basic concept under the 
Partnership Act are departed from when 
the Legislature enacted S. 187 (1), The 
words “for the purvoses of this Section” 


- occurring at the commencement of S. 187 


(2) cannot serve the purpose of a non 
obstante clause. If there is a dissolution, 
the firm comes to an end and if a frm 
comes to an end, there cannot be a con- 
tinuity of the firm as it stood prior to its 
dissolution and therefore, after the dis- 
solution, there cannot be said to be 4 
mere change in the constitution of a firm. 
(Para 18) 

Sections 187, 188 and 189 deal with 
three different situations. Section 187 
deals with a case where the firm con- 
tinues to be the same as befcre in the 
eye of law, but there is a change in the 
constitution either because of a ‘partner 
coming into or another partner going out 
and so long as one partner is common, 
there is said to be a mere change in the 
constitution of the firm. Section 188 deals 
with situation where there is a succes- 
sion of one firm by another firm and in 
such a situation, the assessment has to 
be made in the light of S. 170, Section 189 
deals with a situation where a partner- 
ship firm is dissolved or its business 
discontinued. Just because some of the 
partners of the dissolved firm constitute 
a new partnership firm by a new agree- 
ment arrived at among themselves, it can- 
not be said that the old firm continues 
with a mere change in the constitution, 
It is altogether a new firm and a change 
in the constitution of the firm must be 
distinguished from the dissolution of the 
firm. ž (Para 28) 


It is true that contract to the contrary 
can be spelled out from the conduct of 
the parties; but such conduct must be of 
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the partners who constituted the firm 
before the dissolution took place under 
the provisions of the Partnership Act. It 
cannot be said that the conduct of che 
surviving partners, after the dissolut.on 
of the firm, is any indication regard:ng 
the existence of the contract to the con- 
trary before the death of the deceased 
person, which brings about the dissolu- 
tion of the firm. Even the subsequent 
conduct of the surviving partners may 
indicate under certain circumstances taat 
there must have been a contract to che 
contrary .between the surviving partners 
and the deceased partner during the lffe~ 
time of the deceased partner. But it is a 
mere question of inference from the facts. 
(Para 36) 

It is not possible to accept the conten- 
tion that even if the case falls under 
S- 187, there should be two assessments, 
because under the scheme of the Act, 
once the case falls under S. 187, there 


must he a single assessment because 


there is only one assessee, viz., the firm 
as it stood constituted at the end of the 
assessment year and there can be only 
one assessment in respect of a single 
assessee, Case law discussed. (Para 37) 
Minority view Lakshmaiah nd 
Raghuvir, JJ.: — Where a firm is dis- 
ealved on account of the death of a part- 
ner and the business is continued by ihe 
remaining partners and another in the 
place of the deceased partner, there is 
only a change in the constitution of the 
firm within the meaning of S. 187 (2) of 
the Act. When a case falls under S. 137, 
there must be a single assessment. 1€77 

Tax LR 41 (Andh Pra) (FB), Approved. 
(Paras 120 & 123) 

Lakshmaiah, J. (dissenting view): 
When a partner of a firm dies, such a 
partner ceases to be a partner and as 
such there will be “a change in the ccn- 


stitution of the firm” under sub-s. (2) of. 


S. 187 of the Act provided that one or 
more of the persons who were partners 
of the firm before the change continue 
as partner or partners after the change. 
(Para 55) 
The contextual theory of interpretation 
of S. 187 of the Act does not in any way 
militate against the aforesaid view. 
(Para 56) 


The Income-tax Act, 1961 as its pre- 


amble discloses, is an Act to consolidate 
and amend the law relating to income- 
tax and super-tax. That Act by S. 297 
repealed the Income-tax Act of 1922. The 
purpose of consolidating a statute is to 
present the whole body of the statutcry 


law on a subject in a complete form re- 
pealing the former statutes. There is a 
strong presumption that the consolidating 


Act does not alter the law contained in - 


the statute it replaces, The Court must 
construe the provisions of a consolidating 
Act as forming a code complete in itself 
and exhaustive of the matters dealt with 
therein and ascertain what their true 
scope is, as otherwise its utility as a con- 
solidating Act will be almost entirely 
destroyed and the very object with which 
it was enacted will be frustrated. 
(Para 92) 
When the Income-tax Act defined 
“Firm” to have the same meaning. assign- 
ed to it by the Partnership Act, the legal 
effect of that is to write Partnership Act 
definition of ‘firm’ into the Income-tax 
Act just as if it has been actually writ- 
ten in it with the pen or printed in it 
and the moment you have that in the 
Income-tax Act, you have no occasion to 
refer to the Partnership Act at all 


(Para 95)- 


Such of those provisions of Partnership 
Act, which were adopted by or incorpo- 
rated into the Income-tax Act through 
the well-recognised and established de- 
vice of referential legislatian, must be 
dealt with as if they were actually in 
the Income-tax Act, with the judicial 
interpretation placed upon those adopted 
or incorporated concepts. There is thus 
no occasion to spell out any conflict, ap- 
parent or. real, between the two Acts as 
the one was integrated into or inter- 
woven into the warp and woof of the 
other later Act. For all practical pur- 


` poses it is the later Income-tax Act alone 


that has got to be looked into. (Para 96) 
Whenever a partner of a firm dies, such 

a partner ceases to be a partner’ and as 
such there will be “a change in the con- 
stitution of the firm” under sub-s, (2) of 
S. 187 of the Act, provided that one or 
more of the persons who were partners 
of the firm before the change continue 
as partner or partners after the change. 
(Para 102) 

This view is fortified by the decisions 
of the Supreme Court rendered while 
interpreting S. 26 of the Act of 1922 also 
which corresponds to S. 187 of the 1961 
Act excepting it be in some particular 
matter. (Para 103) 


It is pertinent to note that the defini- 


tion of ‘Partnership’ in S. 4 of the Part- — 


nership Act lays particular stress upon 
the “business being carried on by all the 
partners or any of them acting for all” 
with which aspect alone the Income-tax 
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Act ís primarily concerned and that as- 
pect ofthe definition was not allowed to 
‘undergo any itransformation in the . Act 
- though such transfonmation took place in 
‘the definition of ‘Partner and ‘Firm’ 
either statutorily or judicially. (Para 106) 
‘The ‘expressions “ta change in the con- 
stitution of a firm” as well as “a firm has 
‘been newly constituted” under S. 26 (1) 
exhaust between themselves all the cases 
provided for under the rubric of “a 
change in the constitution of a firm” as 
defined for the purpose of S. 187 under 
cls. (a) and (b) of sub-s, (2) thereof as 
nat to suggest any material change be- 
tween ‘the old and the corresponding new 
section. f (Para 111) 
The framers of the Consolidating Act, 
1961, grouped together under sub-heading 
(c) in Chap. XVI, S. 187 dealing with 
“change in the constitution of a firm”, 
S. 188 with “Succession: of one firm by 
‘another firm” and S. 189 which deals 
with “firms dissolved or ‘business discon- 
tinued” together. Therefore, cases where 
firm is dissolved and business discon- 
tinued fall under S. 189. But cases where 
there is a dissolution but the busimess 
was not discontinued, fall under S. 187 
‘provided the other conditions mentioned 
‘therein are fulfilled. Case Law discussed. 
(Para 116) 
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P. Rama Rao, Standing Counsel for 
Incorne-tax Department assisted by 
A. Ramakrishna, for Applicant in both; 
Dasaratharama Reddy & S. R. Ashok (in 
R. C. No. 22 of 1975) and M. J. Swamy 
and K. Srinivasa Rao (in R. C. No. 67 of 
1975), for Respondent. i 


DIVAN, C. J. (majority view; himself 
with Sambasiva Rao &. Amareswari, JJ.): 
— These two matters have been placed 
before a Full Bench of five Judges in 
view of the order of reference made by 
a Division Bench of which one of us 
(Divah C. J.) was a member on Decem- 
ber 1, 1976. Those two matters -were 
referred to a larger Bench in view of the 
conflicting decisions of the different High 
Courts on the point which is involved in 
both these matters. 

2. .The question that has to be decided 
is whether the provisions of S. 187 of the 
Income-tax Act, 1961 (hereinafter refer- 
red to as ‘the Act’) can be invoked by the 
Income-tax authorities, when a partner- 
ship firm is dissolved; and after the dis- 
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solution of the partnership firm, the busi- 
ness of the firm is continued by’ another 
partnership firm in which one or. mere 
of the partners of the dissolved firm heve 
also joined and there are thus common 
partners between the dissolved firm end 
the new firm which continues the bus’- 
ness of the old firm. 


3. In order to appreciate the contzo- 
versies arising in both these matters, we 
will first refer to the facts in R. C. No. 22 
of 1975. We are concerned in this case 
with assessment year 1969-70. The rele- 
vant accounting year is financial year 
1968-69. The assessee is a registered firm 
carrying on business of running a cinema 
theatre under the name and style of “Sri 
Vinayaka Cinema” at Nellore. The part- 
nership was constituted by a partnersnrip 
deed dated April 29, 1967. This . partnar~ 
ship was duly registered under the pro- 
visions of the Income-tax Act. Amongst 
9 partners of the firm, Srinivasulu and his 
son, Kamalakara Rao were also partners. 
Kamalakara Rao was a major at che 
relevant time and was the managing 
partner of the firm. Srinivasulu had 
gifted away four out of the twelve shares 
that he held in the firm to his daughter 
Smt. Y. V. Ramani and had formed a 
sub-partnership with her in’ the firm. 
The sub-partnership ‘was recognised by 
the Income-tax Department and assess- 
ments were made separately on the father 
and daughter in respect of their respac- 
tive share incomes. Srinivasulu. died on. 
August 17, 1968 and on that very day 
another partner, Subbarama Reddy, re- 
tired from the firm ‘after gifting away 
his interest in the firm’s business to one 
K. Penchala Lakshmamma, There was 
no clause in the partnership deed dazed 
April 29, 1967 providing that, in zhe 
event of the death of one of the pert- 
ners, the firm was not to be dissolved. 
Hence, as a result of the death of Srini- 
vasulu, the old partnership firm stood 
dissolved under the provisions of the 
Partnership Act. By a deed dated August 
19, 1968, a new partnership firm was 
constituted and under the new partner- 
ship deed, seven of the partners of ihe 
old firm together with two new partners, 
viz, Y. V. Ramani and K, Penchala 
Lakshmamma, started a new partnersnip 
firm. This new firm was also registered 
undér the Income-tax Act. For the'assess- 
ment year 1969-70, two.separate returns 
were filed, one for the period 1-4-1968 to 
17-8-1968 and the other for the period 
18-8-1968 to 31-3-1969. It may be. men- 
tioned that the business .of the old firm 


‘two separate assessments, 


[Prs. 2-5} A: PL 55 


was taken over and continued by. the 
new firm that came intg existence under 
the partnership deed: .dated: August 19; 
1968. An.applicatiom for renewal of rezis-- 
tration was sent. along: with the returm 
for the first period while for the second: 
period, a fresh application. in form: 11. was 
filed a 

4 On those facts; the Income-tax 
Officer held that there was: only a change: 
in the constitution of the firm: as con- 
templated by Si 187 (2) of the Act’ and 
he accordingly ‘clubbed the incomes of 
the two periods. andi made œ single assess- 


‘ment. He however granted registration to 


the firm- that came into existence under 
the partnership deed! of August 19; 1968: 
and allocated the profits: among: the res- 
pective partners who constituted the firm- 
in the two different periods, Against 
this decision of the Income-tax Officer, 
the matter was takem in appeal to the 
Appellate Assistant Commissioner. The 
contention of the assessee- was accepted! 
by the Assistant Commissioner observing 
that, in the absence of any provision in: 
the- partnerhip. deed to continue the firm 
even after the death of a partner; the 
firm stood dissolved on August 17, 1968 
when Srinivasulu died and the firm, 
which ‘came into existence: om August 18), 
1968 was a new firm. The matter: was: 
taken in appeal to. the Tribinal by the 
Revenue. The Tribunal held that the 
Appellate Assistant. Commissioner was 
right in directing that. there should pe: 
one for the 
period 1-4-1968 to 17-8-1968. and the 
other 18-8-1968 to 31-3-1969. Oni these: 
facts ultimately, at the instance of the 
Revenue, the following question came to: 
be referred to this Court for its opinion: 


“Whether; on the: facts: and in the cir- 
cumstances of the case and’ in. view of 


S. 187 (2) (e) of the Income-tax. Act, 1361,’ 


a single assessment. could! not be made on 
the aggregate of the incomes for the two 
periods and the tax charged’ on such ag- 
gregate income?” 


5. In R. ÇC. No. 67 of 1975, the facts 


‘are ag follows: The assessment year urder 


consideration is 1971-72. The accoun-ing 
year is the financial year from April 1, 
1970 to March 31, 1971. There were origi- 
nally two partners in the firm, M/s Pra- 
sad Motors and, Electricals. They’ were 
Ch. Suryanarayana and K. Sanyasiraju.. 
Each of these two partners represented 
his Hindu undivided family in the busi- 
ness of the partnership firm. During the 
course .of the financial year 1970-71 
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which is the accounting year for this 
firm, a partition took place in the family 
of Ch. Suryanarayena and after the par- 
tition, he retired from the partnership 
with effect from October 1, 1970. As a 
result of the retirement of Suryanara- 
yana, it is obvious that the firm stood 
dissolved because the only partner left 
thereafter was K. Sanyasi Raju. A new 
partnership deed was executed on Octo- 
ber 26, 1970, and under this deed, a new 
partnership firm was brought into exist- 
ence with effect from October 1, 1970. 
Under this new partnership deed, five 
minors some of whom belonged to the 
family of Suryanarayana, were admitted 
to the benefits of the partnership and 
two strangers were taken as partners, On 
these facts, two returns were filed, one 
for the period 1-4-1970 to 30-9-1970 and 
the other for the period 1-10-1970 to 
31-3-1971. The Income-tax Officer held 
that there was only a change in the con- 
stitution of the firm with effect from 
October 1, 1970 and he accordingly club- 
bed the incomes of the two periods and 
made a single assessment on the income 
of the entire period from April 1, 1970 
to March 31, 1971 under S. 187 (2) of the 
Act. The assessee took the matter in ap- 
peal and the Appellate Assistant Commis- 
sioner confirmed the order of the In- 
come-tax Officer. The assessee carried 
the matter in further appeal to the Tri- 
bunal and the Tribunal held that, on the 
retirement of Suryanarayana, the firm 
which existed till then between Surya- 
narayana and Sanyasi Raju was dissolved 
and what was brought into existence on 
October 1, 1970 was entirely a new firm 
and hence the provisions of S. 187 (2) 
were not applicable. The Tribunal direct- 
ed that there shculd be two separate 


assessments on the two firms, one on the. 


old firm from April 1, 1970 to September 
30, 1970 and the other on the new firm, 
which came intg existence under the 
partnership deed of October 26, 1970, for 
the period October 1, 1970 to March 31, 
1971. Thereafter, ait the instance of the 
Revenue, the following question has been 
referred to this Court for its opinion: 


“Whether, on the facts and in the cir- 
cumstances of the case, there was a 
change in the constitution of the earlier 
firm on 1-10-1970 in terms of S. 187 (2) 
of the Income-tax Act, 1961, or whether 
the frm that came into existence on that 
date under the deed dated 26-10-1970 
was a new firm which succeeded the ear- 
lier firm in terms of S. 188 of the Act.” 


Vinayaka Cinema (FB) A.LR. 


It is obvious from the narration of facts 
set out hereinabove that the main ques- 
tion that we have to consider is the 
effect of the provisions of S. 187 (2) of 
the Income-tax Act when, under the pro- 
visions of the Partnership Act, a firm is 
dissolved. 


6. In order to appreciate the contro~ 
versy that has arisen, it will be neces- 
sary to refer to some of the provisions of 
the Income-tax Act. Sub-sec, (23) of S. 2 
says that the words ‘firm,’ ‘partner’ and 
‘partnership’ have the meanings respec- 
tively assigned to them in the Indian 
Partnership Act, 1932 (9 of 1932); but the 
expression ‘partner’ shall also include 
any person who, being a minor has been 
admitted to the bene‘its of partnership. 
It is thus cleay that a departure to this 
limited extent from the provisions of the 
Partnership Act has been made by the 
{ncome-tax Act, because under the provi- 
sions of the Partnerhsip Act, a minor 
can only be admitted to the benefits of 
the partnership, but cannot be a partner 
because partnership requires an agree- 
ment. between the partners and the 
minor cannot enter into a contract be- 
cause of the provisions of S. 11 of the 
Contract Act. Under that section of the 
Contract Act, a contract by the minor 
would be void and hence the Partnership 
Act provides that a minor can only be 
admitted to the benefits of the partner- 
ship; but he cannot become a partner. 
For the purpose of the Income-tax Act, 
however a minor admitted to the benefits 
of the partnership is also a partner. 


7. Under S. 2 (31), ‘person’ includes 
by cl. (iv) a firm and S. 4 of the Act, 
which ‘is the charging section, provides 
that, where any Central Act enacts that 
income-tax shall be charged for any 
assessment year at any rate or races, in- 
come-tax at that rate or those rates- shall 
be charged for that year in accordance 
with and subject to the provisions of the 
Act in respect of the total income of the 
previous year or previous years as the 
case may be, of every person. By virtue 
of the definition of the word ‘person’. it 


’ is obvious that a firm, as distinguished 


from the partners constituting the firm 
is an assessable entity and can be asses- 
sed as such. Chapter XVI of the Act con- 
tains special provisions applicable to 
firms. This chapter consists of Ss. 182 to 
189 (both inclusive). Section 182 provides 


for assessment of registered firms 
and Section 183 provides for assess- 
ment of unregistered firms. Sec- 


tion 184 provides for application for 


o 


1978 Addl. L-T. Commr. v. Vinayaka Cinema (FB) [Prs, 7-8] 


registration of firms. Section 185 deals 


with the procedure on receipt of appt- . 


ration for registration or renewal of 
registration and S. 186 deals with cancel- 
lation of registration. Sections 187, 188 
and 189 are in the part of Chap. XYI, 


which is designated as Part-C with the- 


heading “Changes in constitution, stc- 
cession and dissolution.” Section 187 <1) 
is in these terms: 

“187 -(1) Where at the time of making 
an assessment under S. 143 or S. 144 it 
is found that a change has occurred in 
the constitution of a firm, the assessment 
shall be made on the firm as constituted 
at the time of making the assessment: 
Provided that — 

(i) the income of the previous year 
shall, for the purposes of inclusion in the 
total incomes of the partners, be appcr- 
tioned between the partners who, in such 
previous year, were entitled to receive 
the same; and 

Gi) when the tax assessed upon a 
partner cannot be recovered from him, it 
shall be recovered from the firm as con- 
stituted at the time of making the assess- 
ment.” 

- Section 188 provides for succession of 
one firm by another firm. It may be 
pointed out that S. 170 of the Act pro- 
vides for succession to business otherwise 
than on death and it deals with all per- 
sons and not merely with succession of 
one firm by another. Under S. 188, where 
a firm carrying on a business or profes- 
sion is succeeded by another firm, and 
the case is not one covered by S. 187, 
separate assessments shall be made n 
the predecessor firm and the successor 
firm in accordance with: the provisions 
of S. 170. Therefore, it is obvious that 
S. 188 is a specific provision which has 
to be applied when there is a succession 
of one firm by another aş distinguish2d 
from a change in the constitution of the 
firm and the case is. not one covered by 
S. 187. Section 189 deals with a situation 
when the firm is dissolved or the busi- 
ness of a firm has been discontinued and 
under sub-s. (1), where any business sr 
profession carried on by a firm has been 
discontinued or where a firm is dissolved, 
the Income-tax Officer: shall make an 
assessment of the. total income of the firm 
as if no such discontinuance or dissolution 
had taken place, and all the provisions 
of the Act including the provisions relat- 
ing to the levy of a penalty or any other 


sum: chargeable under any provisions 4 . 


the Act shall apply, so far as may be, <a 
such assessment. 


A. P. 57 


8. At this stage, it will be relevant io 
refer to some of the provisions of the 
Indian Partnership Act, 1932.’ Section 4 
provides that “partnership” is the rela- 
tion between persons who have agreed 
to share the profits of a business carried 
on by all or any or them acting for all. 
Persons who have entered into partner- 
ship with one another are called ‘indivi- 
dually ‘partners’ and collectively ‘a firm’ 
and the name under which their business 
is carried on is called the ‘firm name’. 
Chapter V of the Partnership Act deals 
with incoming and outgoing partners. 
Section 31 deals with introduction of a 
partner and it says that, subject to con- 
tract between the 
provisions of S. 30, no person shall be 
introduced as a partner into a firm with- 
out the consent of all the existing part- 
ners. Under S. 32 (1), a partner may re- 
tire with the consent of all the other 
partners, in accordance with an express 
agreement by the partners or where the 
partnership is at will, by giving notice in 


- writing to all the other partners of his 
- intention to retire. 


Section 33 provides 
for expulsion of a partner. Section 34 (1) 
provides that, where a partner.in a firm 
is adjudicated an -insolvent he ceases to 
be a partner on the date on which the 
order of adjudication is made, whether 
or not the firm is thereby dissolved. Sub- 
sec. (2) of S. 34 provides that, where 
under a contract between the partners 
the firm is not dissolved by the adjudi- 
cation of a partner as an insolvent, the 
estate of a partner so adjudicated is not 
liable for any act of the firm and the 
firm is not liable for any act of the insol- 
vent, done ‘after the date on which the 
order of adjudication is made. Section 35 
provides that, where under a contract 
between the partners the firm is -not dis- 
solved by the death of a partner, the 
estate of a deceased partner is not liable 
for any act of the firm done after his 
death. Chapter VI of the Partnership Act 
provides for dissolution of a firm and 
under S. 39, the dissolution of partner- 
ship between all the partners of a firm 
is called the ‘dissolution of the firm’. 
Section 42 provides: 


“Subject to contract between the part- 
ners a firm is dissolved— 

(a) if constituted for a fixed term, by 
the expiry of that term; 

(b) if constituted to carry out one or 
more adventures or undertakings, by the 
completion thereof; 


(c) by the death of a partner; and 


partners and to the, 
























































58 A. P.. [Prs. 8-9} Addl. 1-T. Commr. v. Vinayaka Cinema (FB) 


(d) by the adjudication of a partner., as 
an insolvent.” 


It is therefore clear that, subject to 
contract between the partners, a firm is 
dissolved by the death of a partner or by 
the adjudication of a partner as an insol- 
vent. If, under the partnership deed or 
any other agreement entered into be- 
tween the partners before the date of the 
death of one of the partners or before 
the date of the adjudication of one of the 
partners as an insolvent, it is agreed be- 
tween the partners inter se that the firm 
shall not be dissolved on the death or on 
the adjudication of one of the partners 
as an insolvent, the firm would continue. 


9. Mr. Rama Rao, the learned counsel 
for the Revenue has emphasised before 
us that the words ‘cease to be partners” 
which occur in S. 187 (2) (a) of the In- 
come-tax Act, are also to be found in the 
Partnership Act, because it is obvious 
that, if one or more of the partners cease 
to be partners or one or more new partners 
are admitted in a firm which exists and 
continues both under the Partnership 
Act as well as under the Income-tax Act, 
there is a mere change in the constitu- 
tion of the firm and there is no new firm 
which comes into existence. In this case, 
we cannot do better than refer to the ob- 
servations of Sir John Beaumont deliver- 
ing the opinion of their Lordships of the 
Privy Council in Bhagvanji v. Alembic 
Chemical Works,. ATR 1948 P. C. 100, In 
para 10 at p. 101 of the report, it. was 
observed: 


“Before the Board it was argued that 
under the Indian Partnership Act, 1932, 
a firm is recognised as an entity apart 
from the persons constituting it, and that 
the entity continues so long as the firm 
exists and continues to carry on its busi- 
ness. It is true that the Indian Partner- 
ship Act goes further than the English 
Partnership Act, 1890 in recognising that 
a firm may possess a personality distinct 
from the persons constituting it, the law 
in India in that respect being more in 
accordance with the law of Scotland, 
than with that of England. But the fact 
that a firm possesses a distinct persona- 
lity does not involve that the personality 
” continues unchanged so long as the busi- 
ness of the firm continues. The Indian 
Act, like the English Act, avoids making 
a firm a corporate ‘body enjoying the 
right of perpetual succession.” 

To the same effect are the observations 
of the Supreme Court in Commr. of In- 
come-tax v.: A. W. Figgies and Co. 24 


. acts done after the 


A.L RB, 


ITR 405. at p.408: (AIR 1953 SC 455 at 
p. 455) Mahajan J. (as he then was) speak~ 
ing for the Supreme Court, observed: 

“It is true that under the law of part- 
nership a firm has no legal existence 
apart from its partners and it is merely a 
compendious name to describe its partners 
but it is also equally true that under that 
law there is no dissolution of the firm by 
the mere incoming or outgoing of part- 
ners. A partner can retire with the con- 
sent of the other partners and e person 
can be introduced in the partnership by 
the consent of the other partners. The 
reconstituted firm can carry on its busi- 
ness in the same firm’s name till dissolu- 
tion. The law with respect to retiring 
partners as enacted in the Partnership 
Act is to a certain extent a compromise 
between the strict doctrine of English 
Common Law which refuses to see any~ 
thing in the firm- but a collective name 
for individuals carrying on business ‘in 
partnership and . the mercantile usage 
which recognises the firm as a distinct 
person or quasi Corporation.” 

Mr. Rama Rao drew our attention to 
Black’s Law Dictionary, Fourth Edition, 
page 282 where the word “cease” has been 
defined to mean to stop, to become ex- 
tinct, to pass away; to come to an end, 
Similarly in Webster’s International Dic- 
tionary the word ‘cease’ has been defined 
to mean a discontinuance or a temporary 
or final ceasing. In Corpus Juris Secun- 
dum, volume 14, at page 58, the word 
‘cease’ has been defined to mean to be- 
come extinct or pass away, to come to an 
end, or stop, Mr. Rama Rao also drew 
our attention to the fact that S. 37 of the 
Partnership. Act mentions the words 
‘ceased to be a partner.’ Section 45 (1) of 
the Partnership Act provides for liability 
for acts of partners done after dissolution, 
and it- says: ` 

“45. (1) Notwithstanding the dissolu- 
tion of a firm, the partners continue to 
be liable as such to third parties for any 
act done by any of them which would 
have been an act of the firm if done be~- 
fore the dissolution, until publie notice 
is given of the dissolution. ' 

Provided that the estate of a partner 
who dies, or who is adjudicated en insol- 
vent or of a partner :who, not having 
been: known to the person deeling with 
the firm to be a partner, retires from the 
firm, is. not liable under this section for 
date on waich he 
ceases to be a partner.” 

It is true that, in the limited context of . 
S. 45 (1) of the Partnership Act, even on 
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dissolution of Partnership because of tae 
other provisions of the Partnership Act, 
the partner, who died, can be said to have 
ceased to be a partner. Such _ cessasion 
may either be because of the death of a 
partner or because of adjudication of a 
partner as an insolvent or because of re- 
tirement of a partner. In the context of 
S. 45 (1) the words “ceased to be a 
partner” are undoubtedly used to cover 
all these three contingencies. 


10. At this stage, before ‘starting dis- 
cussion on the different authorities to 
which our attention has been drawn, it 
is necessary to refer to the analogous 
provisions of the Income-tax Aci, 1922 
(hereinafter referred tu as ‘1922 Act’). 


Under S. 26 (1). 


"Where, at the time of making an 
assessment under S. 23, it is found that a 
change has occurred in the constitution 
of a firm or that a firm has been newly 
constituted, the assessment shall be made 
on the firm as constituted at the time of 
making the assessment.” 

The two provisos to sub-sec. (2) of 
S. 26 provided for succession of a busi- 
ness and it says that, where a person 
carrying on any business, profession or 
vocation has been succeeded in such 
capacity by another person, such person 
and such other person shall, subject to 
the provisions of sub-sec. (4) of S. 55, 
each be assessed in respect of his actual 
share, if any, of the income, profits and 
gains of the previous year. It is obvious 
from what we have stated above that the 
provisions of S. 26 (1) of 1922 Act had 
been re-enacted as S. 187 (1) of 1961 Act 
and an important change is that, whereas 
Section 26 (1) spoke of a change in the 
constitution of the firm and also of the 
firm being newly coystituted under 1931 
Act, provision ig made only for a change 
in the constitution of the firm and it doas 
not deal with the eventuality of a firm 
being newly constituted. This change as 
between the provisions of 1922 Act and 
1961 Act is very material, because if the 
provisions of S. 26 (1) of 1922 Act are 
borne in mind, the distinction between 
S. 26 (1) of the 1922 Act and S. 187 (1) 
of 1961 Act will clearly remain in the 
forefront, 

11. To deal in a chronological ord=r 
with the authorities under the Incom=2- 
tax Act, we will refer to the decision pf 
the Supreme Court in Commr. of Incom2- 
tax ov. <A. W. Figgies and Co. 
AIR 1953 SC 455 (supra). The 
Court there was concerned with succes- 
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sion under S. 26 (1) and the question was 
one of the applicability of S. 25 (4) end 
S. 26-(1) of the 1922 Act, Mahajan, J., (as 
he then was) speaking for the Supreme 
Court, observed at page 409 of the report; 
(24 ITR): (at p. 456.of AIR 1953 SC): 
“But under the Income-tax Act, zhe 
position is somewhat different. A firm 
can be charged as a distinct assessable 
entity as distinct from its partners who 
can also be assessed individually.” 
After referring to the charging S. 3 of 
1922 Act analogous to the charging S. 4 
of 1961 Act, Mahajan J. observed (at 
p. 456 of AIR): 


“The partners of the firm are distinct 
assessable entities, while the firm as such 
isaseparate and distinct unit for purposes 
of assessment. Sections 26, 48 and 55 of 
the Act fully bear out this position. Thase 
provisions of the Act go to show that vhe 
technical view of the nature of a part- 
nership, under English law or Ind:an 
law, cannot be taken in applying the law 
of income tax. The true question to de- 
cide is one of identity of the unit assessed 
under the Income-tax Act. 1918 which 
paid double tax in the year 1939, with 
the unit to whose business the private 
limited company succeeded in the year 
1947.” 


12. In Shivram Poddar v. Income-tax 


Officer, 51 ITR 828: AIR 1964 
SC 1095 the Supreme Court was 
concerned with the discontinuance 


of business of a firm and the provisions 
of S. 26 (1) and other connected provi- 
sions of 1922 Act. Shah, J. (as he then 
was) speaking for the Supreme Cotrt, 
observed at p. 827 of the report (51 ITR): 
(at p. 1098 of AIR): 

“Discontinuance of business has the 
same connotation in S. 44 as it has in 
S. 25 of the Act; it does not cover mere 
change in ownership or in the constizu- 
tion of the unit of assessment. Section 44 
is, therefore, attracted only when the 
business of a firm is discontinued, i. e. 
when there is complete cessation of the 
business and not when there is a change 
in the ownership of the firm, or in its 
constitution, because by reconstitution of 
the firm, no change is brought in the 
personality of the firm, and succession to 
the business and not discontinuance of 
the business results. Under the ordinery 
law governing partnerships, modification 
in the constitution of the firm in the 
absence of a special agreement to the 
contrary amounts to dissolution of fhe 
firm and reconstitution thereof, a firm at 
common law being a group of individuals 
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who have agreed io share the profits of 
a business carried on by all or any of 
them acting for all, and supersession of 
the agreement brings about an end of the 
relation. But the Income-tax Act recog- 
nises a firm for purposes of assessment 
as a unit independent of the partners 
constituting it; it invests the firm with a 
personality which survives reconstitution. 
A firm discontinuing its business may be 
assessed in the manner provided by Sec- 
tion 25 (1) in the year of account in 
which it discontinues its business; it may 





also be assessed in the year of assess- 
ment. In either case, it is the assess- 
ment of the income of the firm. Where 





the 
not 
the 


firm is dissolved, but the business is 
discontinuec, there being change in 
constitution of the firm, assessment 
has to be made under S. 26 (1), and if 
there be succession to the business, 
assessment has to be made under S. 26 
(2), The provisions relating to assessment 
on reconstituted or newly constituted 
firms, and on succession to the business 
are obligatory. Therefore. even when 
there is change in the ownership of the 
business carried on by a firm on reconsti-~ 
tution or because of a new constitution, 
assessment must still be made upon the 
firm.” (Emphasis supplied by us). 


13. Mr. Rama Rao for the Revenue 
has very strongly relied upon the parti- 
cular words in the above passage, which 
we have underlined; but it must not be 
forgotten that it was while dealing with 
the provisions of S. 26 (1) which dealt 
with both changes occurring in the con- 
stitution of the firm and a newly-consti- 
tuted firm that those observations were 
made, Assessment undoubtedly had to 
be made under S. 26 (1) when there was 
a change in the constitution of the firm 
and when a firm was newly constituted. 
If a partnership firm was dissolved and 
the business of the firm was continued 
by another firm ımder the provisions of 
1922 Act, since there would be a newly- 
constituted firm as distinguished from a 
change of the constitution of the firm, 
the provisions of S. 26 (1) of 1922 Act 
had to be invoked. But the question is 
_ whether, with the change in the provi- 
sions of S. 26 (2) by the dropping of the 

“a: newly-constituted 





reference “a 
occurring in S. 26 (1), the above observa- 
tions of the Supreme Court have any 
force to the provisions of S. 187 (1) of 
1961 Act, We are unable to accept the 
contention of Mr. Rama Rao that S. 187 
(1) would cover the case of a firm which 


firm” . 


A.LR. 


is dissolved, but its business has been 
continued by a new firm, though some 
of the partners of the new firm may be 
common to the old firm as well. We see 
no reason to apply the above observations 
of the Supreme Court, particularly the 
underlined words ta the language of 
S. 187 (1) of 1961 Act. Those observations 
were made in the context of the language 
of S, 26 (1) of 1922 Act where the lan- 
guage and scheme of the. section were 
entirely different. 


34. The decision in Shivram Poddar’s 
case (AIR 1964 SC 1095) was followed by 
the Supreme Court in Commr., of Income- 
tax v. Kirkend Coal Co., 74 ITR 67: 
(AIR 1969 SC 1352), At p. 70 of the re- 
port (74 ITR). (at p. 1354 of AIR SC) 
Shah, J., (as ke then was) speaking 
for the Supreme Court quoted extensively 
from the decision in Shivram Poddar’s 
case supra and the passages which we 
have extracted from that decision were 
also extracted by Shah, J., in. Commr. of 
Income-tax v. Kirkend Coal Co. 74 ITR 
67: (AIR 1969 SC 1352). For the reasons 
which we have set out hereinabove, the 
decision in Commr. of Incometax v. 
Kirkend Coal Co, 74 ITR 67: (AIR 1969 
SC 1352) which was delivered in the con- 
text of the provisions of Section 26 
(1) and Section 44 of the 1922 Act,}: 
cannot entirely help us in interpreting 
the provisions of S. 187 (1) which depart 
frem the provisions of S. 26 (1) of 1922 
Act in very material particulars. as we 
have pointed out above. 


15. We may however refer to another 
decision of the Supreme Court in Cammr. 
of Income-tax v. K. H. Chambers 55 ITR 
674: (AIR 1965 SC 970). The question 
was what was meant by succession in the 
context of the Incdme-tax Act. Subba 
Rao, J. (ag he then was) quoted with ap~- 
proval, at page 680 of the report, (of 55 
ITR): (at pp. 973, 974 of AIR 1365 SC) 
from the decision of Finlay J. in Malaya- 
larn Plantations Ltd. v. Clark (1935) 19 Tax 
Cas 314. The passage from the decision 
of Finlay, J., is in these terms: 


“The substance of what was done, I 
think clearly was this. The thing was 
taken over as a going concern, taken over 
with the things growing on it, end with 
the coolies employed to work the estate. 
Iam not going into it any further be- 
cause it is essentially a question of fact, 
but I cannot avoid the view that there 
wes material upon which commissioners 
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might arrive at the conclusion that there 
was a succession.” . . - 


16. ‘Commenting upon this observa- 
tion of Finlay, J., Subba Rao, J. (as he 
then was) observed:— : 

“This is an authority for the position 
that if a business was taken over as a 
going concern the mere. fact that some 
assets, which were not required by the 
successor for the carrying on of the busi- 


“ness, were not transferred to him would 


not make it any the less a succession in 
law. It is not necessary to multiply de- 
cisions, Succession involves chang2 of 
ownership; that is, the 
out and the transferee comes in; it con- 
notes that the whole business is trar:sfer- 
red; it also implies that substantially the 
identity and the continuity of the busi- 
ness are preserved. If there is a transfer 
of a business, any arrangement between 
the transferor and the transferee in res- 
pect of some of the assets and liabilities 
not with a view to enable the transferor 
to run a part of the business transf2rred 
out to enable the transferee to run the 
business unhampered by the load of debts 
or for any other appropriate colleteral 
purpose cannot detract from the tota- 
lity of succession.” 

This decision of the Supreme Court 
points out that, if there is any change of 
ownership in the sense. of the transferor 
going out and the transferee coming in 
and at the same time substantially the 
identity and the continuity of the busi- 
ness have been preserved, there would 
be a succession as distinguished ‘from 
mere continuance of the firm if the 
transferor and the transferee are part- 
nership firms, f 


17. We may point out that, apart 
from these decisions of the Supreme 
Court which we have just now noted, 
under S. 26 (1) of the 1922 Act, there has 
been no decision of the Supreme Court 
regarding the provisions of S. 187 (1) of 
the 1961 Act and hence we will first 
notice the provisions of Ss. 187, 18€ and 
189 in the context in which they occur 
in 1961 Act and then consider how the 
High Courts including this Court have 
dealt with this aspect of the law. 


18. Section 187 which we have set 
out hereinabove deals with change in 
constitution of a firm. The very concept 
of change in, the constitution of a firm 
envisages that the same identical firm 
continues as before, but there is a change 
in the composition of the firm or as Sec- 
tion 184 (7) and S. 187 (2) (b) point out, 
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there may be an alteration in the shares 
inter se of the partners of the firm. The 
change in-the constitution of the firm in 
the sense of continuity being maintained 
and the identity of the firm being main- 
tained is contemplated by the provisions 
of Ss. 31 to 35 of the Partnership Act. 
The firm does not get dissolved as a re- 
sult of the change in the constitution of 
the firm. There may be.the introduction 
of a new partner or there may be the 
retirement of a partner or there may be 
expulsion of a partner or where there is 
a contract to the contrary, the partner- 
ship does not get dissolved even on the 
death of a partner. Similarly, if a part- 
ner is adjudicated an insolvent, and there 
is a provision to the contrary between 
the partners that the insolvency of one 
of the partners is not to bring about a 
dissolution of the firm, such adjudica- 
tion of one of the partners as an insol- 
vent may also bring about a change in 
the constitution of the firm because the 
insolvent ceases to be a partner of the 
firm; but the firm will not be dissolved. 
The very basic concept underlying S. 187 
Gü) is that one and the same firm must 
be continuing throughout the assessment 
year under consideration. But there is a 
change ‘in the constitution of the firm, 
though the firm, as an entity, continues 
as one and single entity throughout the 
period. If the firm- ceases to exist, the 
relationship of partners inter se comes to an 
end and therefore the firm can no longer 
be said to continue as before. Since the 
continuance or the existence of the firm 
is the basic concept underlying S. 187 (1) 
which speaks of a change in the consti- 
tution of the firm, it is obvious that the pro- 
visions of S. 187 (2), which defines “for the 
purposes of this section” what is meant by 
change in the constitution of the firm, 
cannot go contrary to the ‘basic concept 
underlying S. 187 (1). Clause (a) of Sec- 
tion 187 (2) provides that, for the pur- 


poses of this section, there is a change in: - 


the constitution of the firm if one or} 
more of the partners cease to be partners 
or one or more new partners are admitted. 
In such circumstances, one or more of the 
persons who were partners of the firm 
before the change continue as partner or 
partners after the change. Similarly, 
where all the partners continued with a 
change in their respective shares or in 
the shares of some of them, there is a 
mere change in the constitution of the 
firm. It is obvious that, if the words “if 
one or more of the partners cease to be 


partners” are understood in the sense of' 
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the provisions of the Sections in Chapter 
V of the Partnership Act without doing 
violence to the underlying concept of 
S. 187 (1) the notions of the Partnership 
Act and the Income-tax Act can be re- 
conciled. There is nothing in the Income- 
tax Act which compels us to. take a dif- 
ferent view and which compels us to hold 
that the scheme of these sections and the 
basic concept under the Partnership Act 
are departed from when the legislature 
enacted S. 187 (1). The words “for the 
purposes of this Section” occurring at the 
commencement of S. 187 (2) cannot serve 
the purpose of a non obstante clause, as 
has been contended by Mr. Rama Rao. 
There is no provision in the Partnership 
Act which contemplates that, by a mere 
change in the constitution of the firm by 
virtue of the provisions of the Partner- 
ship Act, a firm can be said to be con- 
tinued, as the two concepts are diametri- 
cally opposed to each other. If there is a 
dissolution, the firm comes to an end 








ot be a continuity of the firm as it 
‘istood prior to its dissolution and there- 
fore, after the dissolution, there cannot 
be said to be a mere change in the con- 
stitution of a firm. 


19. It may be pointed out that S. 189 
(1) deals with a situation where any busi- 
ness or profession carried on by a firm 
has been discontinued or where a firm is 
dissolved and the liabilities of the firm 
which has been dissolved or the liabili- 
ties of the firm which has discontinued 
its business or the income of the firm 
which has been dissolved or the income 
of the firm which has discontinued its 
business are. to be adjusted in the light 
of S. 189 (1). It is, therefore, difficult to 
accept the contention urged on behalf of 
the Revenue that S. 187 also contempla- 
tes a situation where a firm has 
been dissolved because of the provisions 
of the Partnership Act. It may be pointed 
out that, once a firm is dissolved under 
sub-sec. (8) of S. 184,-a fresh registration 
will have to be applied for. Even if there 
is a change in the constitution of the 
firm, the firm has to apply for fresh re- 
gistration. We are merely referring to the 
provisions of S. 184 with a view to point 
out that the notions and concepts in the 
Partnership Act are - not totally to be 
overlooked when considering the provi- 
sions of the 1961 Act. Moreover, S. 2 (23) 
requires the words ‘firm,’ ‘partner’ and 
‘partnership to be interpreted in the 
same manner as has been done in the 
Partnership Act. Once a firm is dissolved 
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in view of the provisions of the Partner- 
ship Act, it is obvious that that firm 
comes to an end and there cannot be said 
to be a change in the constitution of such 
@ firm just because after the dissolution 
of the firm, by virtue of a new agreement 
between some of the partners of the dis- 
solved firm, the business of the firm is 
continued and the new firm takes over 
the business of the old firm. It is possible 
to urge that, in the event of a firm being 
dissolved under the provisions of the 
Partnership Act, if some of the partners 
of the dissolved firm agree to restart the 
business by virtue of a new agreement, 
there is a newly-constituted firm; brut the 
words “a newly-~constituted firm” which 
were present in S. 26 (1) of the 1922 Act 
are absent from S. 187 (1) of the 1961 
Act. Under these circumstances, by a 
mere process of interpretation, it obvious- 
ly follows that the basic concept under- 
lying S. 187 is a continuity of a firm as 
an entity. Once dissolution comes about, 
the provisions of S. 187 can never apply. 
Therefore, the decision in Shivram Poddar 
v. Income-tax Officer (AIR 1964 SC 1095) 
supra and Commr. of Income-tex vV. 
Kirkend Coal Co. (AIR 1969 SC 1352) 
supra both decided by the Supreme Court, 
cannot help the Income-tax authorities 
in such an eventuality. 


20. We may point out that the Mad- 
ras High Court in Kaithari, Lungi Stores 
v. Commr. of Income-tax 104 ITR 160: 
(1977 Tax LR 354 (Mad)) -dealt with the 
provisions of S. 187 and Ramaswami J. 
speaking for the Division: Bench cf the 
Madras High Court, observed at page 164 
of the report (104 ITR) : (at p. 356 of 
1977 Tax LR): 


“A change in the constitution of a firm 
must be distinguished irom the diasolu- 
tion of the firm. The distinction was 
clearly brought out by this Court in 
Tyresoles (India) Calcutta v. Commr. of 
Income-tax, (1963) 49 ITR 515 (Mad) 
and the following passage in that Judg- 
ment is worth quoting: 


“The. dissolution and reconstitution of a 
partnership are two different legal con- 
cepts. The dissolution puts an end to the 
partnership, but reconstitution keeps it 
subsisting, though in another form. A 
dissolution followed by some of the erst- 
while partners taking over the assets and 
liabilities of.the dissolved Partnership 
and forming themselves into a Partner- 
ship is not reconstitution of the 
original Partnership. The Partrership 
formed after the dissolution is a new 
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Partnership and not a continuation of the 
old Partnership for it would be contra- 
diction in terms to say that what ceased 
to exist was continued. A reconstitution 
of a firm or Partnership necessarily im- 
plies that the firm never became extinct. 
What it denotes is a structural altera- 
tion of the membership of the firm, by 
addition or reduction of members, and an 
incidental redistribution of the shares of 
the partners.” 


21. Ramaswami, J, further observed: 


“In our opinion, the words “ceasing to 
be partners” in S. 187 (2) would alsc. in- 
clude a case of death of a partner when 
such death, by reason of a contract to 
the contrary or by reason of any law, did 
not bring about the dissolution of the 
Partnership.” 


The learned Judges of the Madras High 
Court declined to accept the view pro- 
pounded by Seth, J. in Dahi Laxmi Dal 
Factory v. Income-tax Officer 103 ITR 
517: (1975 Tax LR 132) “All 
(FB). We respectfully agree with 
the conclusions of the learned Judges of 


the Madras. High Court ‘because, on our 


own analysis of the wording of the Sec- 
tions, we have come to the same conclu~ 
sions, 


22, We will now examine in chrono- 
Iogical order the decisions of the diffe- 
rent High Courts delivered in the con- 
text of S. 187. In Dharam Pal Sat Dev 
v. Commr, of Income-tax (1974) 97 ITR 
302 (Punj) a Division Bench of the Punjab 
and Haryana High Court dealt with a situa- 
tion where three partners were carrying 
on the Partnership business and ona of 
the partners died. The remaining two 
partners and the son of the deceased en- 
tered into Partnership after the death of 
the deceased partner and they carried on 
the same business as previous Partner~ 
ship. There was no clause in the Partner- 
ship deed before the death of the part~ 
mer providing for non-dissolution :of the 
firm in the event of the death of ore of 
the partners, On these facts, the Division 
Bench held that the provisions of the 
Partnership Act can be referred to only 
if it is found that a particular situation 
is not covered by the provisions of the 
\Income-tax Act. A particular case can be 
covered by S. 188 of the Act only when 
it is a succession of one firm by another, 
meaning thereby that there is a complete 
change and no one of the partners ir. the 
previous firm continued to be a partner 
in the latter firm, which was not the case 
before the Division Bench. Bhopinder 
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Singh Dhillon, J. delivering the judg- 
ment of the Division Bench, referred to 
the decisions of the Supreme Couri in 
Commr. of Income-tax v. Kirkend Coal 


Co. (AIR 1969 SC 1352) supra and 
Shivram Poddar v. Income-tax Officer 
(AIR 1954 . SC 1075) supra and 


it appears from the decision of the 
Division Bench of the Punjab and Har- 
yana High Court, that the learned Judges 
did not distinguish between S. 26 (1) of 
the 1922 Act and S. 187 (1) of the 1961: 
Act and reproduced the observations of 
the Supreme Court in Shivaram Poddar’s 
case (at p. 1098 of AIR). supra: 


“Where the firm is dissolved, but the 
business is not discontinued, there being 
a change in the constitution of the firm, 
assessment has to be made under S. 26 
(1), and if there be succession to the busi- 
ness, assessment has to be made under 
S. 26 (2). 


We have already pointed out that those ` 


observations in Shivram Poddar’s case 
supra cannot apply to cases arising under 
S. 187 (1) of the 1961 Act. With great 
respect to the learned Judge of the Pun- 
jab and Haryana High Court, we are 
unable to accept their reasoning rezard- 
ing S, 187 (1). 

23, The next decision in point of time 
is the majority decision of the Full Bench 
of the Allahabad High Court in Dahi 
Laxmi Dal Factory v. Income-tax Officer 
1975 Tax LR 132 (Ally (FB) supra. The 
majority of the learned Judges there held 
that S. 187 of the Income-tax Act 1961 
applies only where a firm is reconstitu- 
ted in accordance with Ss. 31 and 32 of 
the Indian Partnership Act, namely, when 
a new partner if taken in or an existing 
partner retires with the consent o? all 
the partners or without their consent if 
the contract of Partnership so 
provides. But where a firm is 
dissolved either by agreemert of 
the partners or by operation of law 
and another firm takes over the business, 
that will be a case of succession governed 
by Section 188 of the Act, even though 
some of the partners of the two firms are 
common. In the case before the Full 
Bench of the Allahabad High Cour, the 
old firm was constituted by two pariners. 
One of them died and there was no sti- 
pulation in the partnership deed that the 
firm shall not stand dissolved on the death 
of a partner. Even if there had beér. such 
a stipulation., the firm could not have 
been saved from dissolution, because 
after the death of one of the partners, 
only one partner was -left and one man 
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cannot constitute a firm. The firm auto- 
matically came tp an end, Since 
the erstwhile firm stood dissolved 
on the death of one of the partners, 
the new firm which took over the same 
business could be assessed only in ac- 
cordance with S. 186 and a single assess- 
ment for the whole year was not valid. 
With respect, we agree with the learned 
Judges who delivered the majority deci- 
sion of the Full Bench of the Allahabad 
High Court, but we differ from them 
only to the limited extent that the re- 
constitution of the firm is covered not 
only. by Ss. 31 and 32 of the Partnership 
Act but also by the other provisions of 
Chapter V of the Partnership Act under 
which because of a contract to the con- 
trary a firm is not dissolved even on the 
death of one of the partners of the firm 
or on the adjudication of a partner as an 


insolvent. We agree with the 
comment of the learned Judges 
of the Madras High Court in 


Kaithari Lungi Stores v. Commr. of In- 
come-tax (1977 Tex 354 (Mad)) (supra) 
about this majority decision of the Full 
Bench of the Allahabad High Court; but 
barring this divergence of views between 
ourselves and the majority of the learned 
Judges of the Allahabad High Court as 
to when there can be said to be a change 
in the constitution of a firm viz., whether 
only under the provisions of Ss, 31 and 
32 of the Partnership Act or whether 
under the other provisions of Chapter V 
of the Partnership Act as well, we agree 
with the conclusions of the learned Judges 


of the Full Bench of the Allahabad 
High Court. 

24. In Addl. Commr. of Income-tax 
Gujarat v. Harjivandas Hathibhai, 1976 


Tax LR 1107 (Guj) a Division Bench of 
the Gujarat High Court to which one of 
us (Divan C. J.) was a party, the provi- 
sions of S. 187 were considered, and it 
was held (at p. 1112 Para 17): 


“Even though a partner retires, the 
firm continues as before. What is meant 
by a change in the constitution of the 
firm is coming in of a new partner with 
the consent of all the existing partners 
or by the retirement of a partner with 
the consent of all the partners. In such 
cases there is a mere change in the con- 
stitution of the firm and nothing more. 
The same firm continues as before. The 
question of dissolution of the firm either 
by operation of law or by act of parties 
is a different thing altogether. When a 
firm is dissolved, the old relationship 
comes to an end and a new relationship 
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comes into existence and if the suzceed- 
ìng Pertnership firm continues the old 
business, then there is succession of one- 
firm by. another as contemplated by Sec- 
tion 188. Sub-sec. (2) of S. 187- merely 
specifies two kinds of changes in the cori- 
stitution of the firm. Clause (a) of sub- 
sec. (2) of S. 187 refers to the continuance 
of the firm on one or more of the part- 
ners ceasing to be partners or one or 
more new partners being admitted, it 
deals with cases of retirement of part- 
ners and introduction of new partners but 
the firm would continue in such a case. 
Therefore, all that sub-sec. (2) of S. 187 
points out is that with the retirement of 
one or more of the partners so long as 
one of the old partners continues and with 
the introduction of new partners there is 
a mere change in the constitution of the 
firm.” 

25. At page 1112 of the report, the 
Division Bench of the Gujarat High 
Court pointed out: 

“Even apart from the decision cf the 
learned Judges of the Allahabad High 
Court in the Full Bench decision referred 
to above (Dahi Laxmi Dal Factory’s case 
(1975 Tax LR 132 (All)) (FB) it is obvious 
on general principles that unless the 
words of the Income-tax Act compel us 
to do so, it would not be correct to de- 
part from the well-known principles of 
Partnership law. The Partnership law 
contemplates retirement of a partner and 
even though a partner retires the firm 
continues as before. What is meant by a 
change in the constitution of the firm is 
coming in of a new partner with the con- 
sent of all the existing partners or by 
the retirement of a partner with the con- 
sent of all the partners; in such cases 
there is a mere change in the constitu- 
tion of the firm and nothing more, The 
same firm continues as before.” 

26. We are in agreement with this 
conclusion of the learned Judges of the 
Division Bench of the Gujarat High 
Court, 

27. In Addl, Commr, of Income-tax 
v. Visakha Flour Mills (ii) 1977 Tax LR 
41 (Andh Pra) a Full Bench of this Court 
consisting of one of us (Raghuvir J.) 
Kondaiah and Gangadhara Rao, JJ. held 
(at p. 47): 

“A change. in the constitution of a firm 
within the meaning of S. 187 would occur 
where (i) one of the partners voluntarily 
retires or is expelled leaving the remain- 
ing partners to continue the business, or 
(ii) a new partner is introduced with the 
consent of the existing prtnerg or 


(iii) all the. partners continue as before 
but with. re-adjustment. or reallocation of 
shares of one or more or all of them, 3r 
(iv) one. of the *partners dies. Under. ‘S. 42 
(6) of the. ‘Partnership: ‘Act, the firm g=ts 
disSolved if any one of the- -partners dies 
when there is no specific agreement in 
the deed of partnership to the effect that 
notwithstanding the death of any one of 
the partners, the firm continues to do -ts 
business with the remaining partners.” 
It was further held by the Full Bench 
“If there is conflict between the provi- 
sions of the Income-tax Act and these 
under the Partnership Act, the provisians 


of the Income-tax Act would prevail over - 


those of the Partnership Act.” 

Pausing here we are in agreement with 
this proposition of law; but as poin=d 
out earlier, in fact, there is no confuct 
between the provisions of S. 187 (1) of 
the Income-tax Act and the provisions of 
the Partnership Act, when one bears in 
mind the basic concept underlying zhe 
provisions of S, 187, viz. the continuity 
of the firm as an entity in the eye of law. 
The Full Bench further observed: 

“A close and combined reading of 
Ss, 187 and 188 does not warrant or j-s- 
tify the assumption that S. 187 is xot 
applicable to a case of dissolution of a 
firm. Where therefore, a firm is dissciv- 
ed on account of the death of a partzer 
by virtue of the provisions of S. 42 {c) 
of the Partnership Act and the busiress 
is continued by the remaining partners or 
by the remaining partners and anotzaer 
in the place of the deceased partner, there 
being only a change in the constitution 
of the firm within the meaning of S. 187 

* (2) (a) the assessment of the firm for the 
previous year or years must invariably 
be made under S. 187 and if there be 
succession to the business by another 
separate entity owned by altogether <if- 
ferent partners, assessment has to be 
made under S. 188 as it would squarely 
fall under S, 188,” 


The Full Bench further held: 


“However, if there are one or more of 

the partners continuing as partners in zhe 
second firm, it must be construed to be 
only a change in the constitution of ~he 
firm within the meaning of S. 187 but aot 
a case of succession as contemplated by 
S. 188.” 
With great respect to the learned Juczes 
of the Full Bench of this Court, we are 
unable to agree with their interpretation 
of Ss. 187 and 188 of the Income-cax 
Act, 1961. 
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28. Sections 187, 188 and 189 deal 
with three different situations. Section 187 
deals with a case where the firm conti- 
nues to be the same as before in the eye 
of law, but there is a change in the 
constitution either because cf a partner 
coming into or another partner going out 
and so long as one partner is common. 
there is said to be a mere change in the 


_ constitution of the firm. Section 188 deals 


with situation where there is a succes- 
sion of one firm by another firm and in 
such a situation, the assessment has to ‘be 
made in the light of S, 170. Section 189 
deals with a situation where a partner- 
ship firm is dissolved or its busi- 
ness discontinued. Just because some of 
the partners of the dissolved firm con- 
stitute a new partnership firm by a new 
agreement arrived at among themselves,| 
it cannot be said that the old firm con- 
tinues with ʻa mere change in the consti- 
tution. It is altogether a new firm and 
the learned Judges of the Madras High 
Court have rightly pointed out in Kai- 
thari Lungi Stores v. Commr. of Income- 
tax (1977 Tax LR 354 Mad)) (supra) 
that a change in the constitution of the 
firm’ must be distinguished from the 
dissolution of the firm. Under these cir- 


cumstances, we are unable to accept thej- 


reasoning or conclusions of the learned 
Judges of the Full Bench of this Court in 
Addl. Commr. of Income-tax v. Visakha 
Flour Mills, 1977 Tax LR 41 (Andh Pra) 
(FB) (supra), as regards the interpreta- 
tion of S. 187 in the context of dissolu- 
tion of a firm by virtue of the provisions 
of the Partnership Act. 


29. Mr. Rama Rao for the Revenue 
drew our attention to a decision of a 
Division Bench of the Allahabad High 
Court in R. B. Jessa Ram Fateh Chand 
v. Commr. of Income-tax, (1971) 81 ITR 
409 (All). But this decision was overruled 
by the majority of the learned Judges of 
the. Full Bench of the Allahabad High 
Court in Dahi Laxmi Dal Factory v In- 
come-tax Officer, (1975 Tax LR 132 (All) 
(FB)) (supra), and since we substantial- 
ly agree with the conclusions of the 
majority of the learned Judges of the 
Full Bench in Dahi Laxmi Dal Factory 
v. Income-tax Officer (supra), it is nat 
necessary for us to deal with this deci- 
sion. 

39. In Commr. of Income-tax v. Kelu- 
kutty, 85 ITR 102: (1972 Tax LR 72 (Ker)), 
a Division Bench of the Kerala High 
Court dealt with a situation where, be- 
cause of cl. 7 of the partnership deed, 
the firm was not to be dissolved in the 
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. event of the death of one of the partners 
and since the firm was not dissolved, the 
case would squarely fall under the pro- 
visions of S. 187 (1) of the Income-tax 
Act, ; 


31. In Hoshiarpur Electric Supply Co. 
v. Commr. of Incame-tax, (1971) 79 ITR 
164 (Punj), after setting out the passage 
from the decision of the Supreme Court 
in Commr. of IL-F. v. A. W. Figgies 
& Co., (AIR 1953 SC 455) (supra), the 
learned Judges of the Punjab and Har- 
yana High Court cbserved: 


These observations quite precisely ap- 
ply to the present case, because their 
Lordships definitely decided that techni- 
cally the law of partnership does not 
apply to a case like the present which 
is to be considered by applying the law 
of income-tax. In the present case also 
the business of the firm originally consti- 
tuted continued as the electrical under- 
taking at Hoshiarpur from the very be- 
ginning right down to its purchase by the 
Punjab Government, and it continued to 
be the same unit throughout, carrying on 
the same business of supply of electri- 
city, the same place and there was no 
cesser of that business or any change in 
the unit” 


32. The question which we have to 
consider in the present case did not arise 
strictly for the decision in that particular 
ease and it is not necessary for us to 
deal with that particular case in greater 
detail. 


33. In Sandersons & Morgans v. In- 
come-tax Officer, 87 ITR 270 : (1973 Tax 
LR 614 (Cal)), Sabyasachi Mukharji, J. 
of the Calcutta High Court, sitting single, 
_ dealt with a situation where there was 
a contract to the contrary providing that, 
in the event of death of one of the part- 
ners, the partnership firm was not to be 
dissolved, Thus it is obvious that the 
case would clearly fall under the provi- 
sions of S. 187 of the Income-tax Act, 
1961. At page 281 of the report (87 
ITR): (at p. 620 of Tax LR), Sabyasachi 
-Mukharji, J. observed: 

“Therefore, the expression “change in 
the constitution of the firm” must be 
“construed in the light of the ordinary 
meaning unless the language ef the sec- 
tion or the purpose of the Act compels 
one to hold otherwise. “Change in the 
constitution of the firm’ normally and 
ordinarily would mean every alteration 
in the set-up of the firm viz. death, re- 
tirement, incapacity of partners, altera- 
tion of the shares of the partners in the 
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firm etc. Whether any particúlar altera- 
tion would amount to a change in the 
constitution of the firm would depend 
upon the context of the use of thai ex- 
pression, Partnership is the relationship 
between persons who have agreed to 
share the profits of a business carried: on 
by all or any of them acting for all ac- 
cording to the definition of the Pariner- 
ship Act, Therefore, constitution of the 
firm is a matter of agreement between 
the parties, subject, however, to the fact 
that the parties cannot contract out of 
the legal obligations.” 

34. Sabyasachi Mukharji, J. 
observed : 

Tal must construe the expression 

“Constitution of the firm” by its ordi- 
nary connotation and construe by that 
connotation that death would certainly 
indicate a ‘change in the constitution of 
the firm’.” 
With respect, we ara unable to agree 
with the later part of the reasoning of 
the learned single Judge of the Calcutta 
High Court. 

35. In Commr. of Income-tax v. T. 
Veera Raghavulu Chetty & Sons, 100 
ITR 723: (1976 Tax LR 460 (Andh 
Pra)); a Division Bench of this Court 
consisting of Obul Reddi, C. J. and 
Sriramulu, J., dealt with a situation 
where there was introduction of new 
partners in the midst of the accounting 
year. They were not dealing with a situa- 
tion where a firm was dissolved because 
of the provisions of the Partnership Act, 
and it was held that the entire income 
of the firm for the whole year was to be 
assessed instead of two separate 
assessments and the conclusion of the 
learned Judges of the Division Bench is 
correct in the light of the fact that the 
case was clearly governed by the provi- 
sions of S. 187 (1) as interpreted by us. 
These are all the different decisions 
which have a bearing on this case, 

36. It is true, as pointed out by the 
Gujarat High Court in Addl. Commr. of 
Income-tax, Gujarat v. Harjivandas 
Hathibhai, (1976 Tax LR 1107 (Guij)) 
(supra), in para 10 of its judgment that 
contract to the contrery can be spelled 
out from the conduct of the parties: but 
such conduct must be of the partners 


further 


- who constituted the firm before the dis- 


solution took place under the provisions 
of the Partnerhsip Act. It cannot be said 
that. the conduct of the surviving part- 
ners, after the dissolution of the firm. is 
any indication regarding the existence of 
the contract to the contrary before the 


ER 


. fold business as before, 
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death of the deceased person, which 
brings about the dissolution of the firm. 
Even the subsequent conduct of the sur- 
viving partners- may indicate under cer- 
tain circumstances that there must“have 
been a contract to the contrary between 
the surviving. partners and the deceased 
partner during the lifetime of the 
deceased partner. But as we have stated 
above, it is a mere ‘question of inference 
from the facts. The decision of the Guja- 
rat High Court in Ramprasad Firm v. Eai 
Reva, AIR 1970 Guj 269 which was relizd 
upon by Mr. Rama Rao in support of his 
argument, merely lays down the sare 
proposition and it does not advance tie 
ease of the Revenue any further. These 
are all the decisions which have bean 
cited before us at the Bar and on a per- 
usal and consideration of these different 
decisions and in the light of the provi- 
sions of S. 187 as interpreted by us, it 
must be held that S. 187 does not aprly 
to a situation where a firm is dissolv2d 
by the operation of one or the other pro- 
visions of the Partnership Act and after 
dissolution, one or more of the partners of 
the dissolved firm continue the same busi- 
ness as before by a fresh agreement with 
one or more new partners, . 


37. In the light of the above conclu- 
sion, it is not strictly necessary for us to 
deal with the contention urged by Mr. 
Swamy who appears for the assessee in 
R. C. No. 67 of 1975 that, even if the case 
falls under S. 187, there should be two 
assessments. It is not possible for us to 
accept that contention because under the 
scheme of the Act, once the case falls 
under S. 187, there must be a single 
assessment because there is only one 
assessee viz. the firm as it stood cons:i- 
tuted at the end of the assessment year 
and there can be only one. assessment in 
respect of a single assessee. This argu- 
ment which appealed to the. dissenting 
Judge, H. N. Seth J. of the Allahabad 
High Court in Dahi Laxmi Dal Factory 


_v. Income-tax Officer, (1975 Tax LR 132 


(All) ) (FB) (supra), therefore, cannot 5e 
sustained. ; l . 

38. In view of our conclusion as ‘above, 
it necessarily follows that, in R. C. 
No. 22/75, because of the death of Srini- 
vasulu on August, 17, 1968, the old firm 
was dissolved and there was succession 
to that frm by another firm within the 
meaning of S. 188 when under a new 
agreement seven of the old partners toge- 
ther with two new partners continued the 
Therefore, the 
case was not covered by S. 187 and hence 


“provisions of S. 187. 
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it is obligatory on the part of the In- 
come-tax Officer to make two separate 
assessments, one on the dissolved firm 
and the other on the new partnership 
firm. We therefore answer the question 
in R. C. No. 22 of 1975 in the affirma- 
tion ie. in favour of the assessee and 
against the Revenue. In R. C. No. 67/75 
on the retirement of Ch. Suryanarayana 
with effect from September 30, 1970, the 
old firm, which was in existence till 
then, came to an end because there were 
only: two partners and one partner, 
Ch. Suryanarayana retired and the other 
partner, K. Sanyasiraju could not continue 


the business of the firm. Because of that} . 


dissolution, though the business of the 
partnership was carried on by another 
firm and was continued, there was a mere 
succession within the meaning of S. 188 
and the case was not covered by the 
Under these cir- 
cumstances, we answer the question re- 
ferrred to us in R. C. No, 67/75 in the 
negative as to the first part and in the 
affirmative as to the second part ie. in 
favour of the assessee as to both parts 
of the question. The Cammissioner will 
pay the costs of the reference to the 
assessees in each of these two matters. 
Advocate’s fee Rs, 250/- in each, 


LAKSHMAIAH, J. (minority view) : — 
39. The point that arises for determi- 
nation in this reference pertains to the 
interpretation of S. 187 of the Income- 
tax Act, 1961. 

39-A. “The main question” that we 
have to consider on the facts of the two 
eases referred, as formulated by My Lord 
Chief Justice, is “the effect of the provi- 
sions of S. 187 (2) of the Income-tax Act, 
when under the provisions of the Part- 
nership Act, a firm is dissolved.” 

40. But the crucial problem that re- 
quires solution into this reference is 
whether ‘it can be said that “a change 
had occurred in the constitution of a 
firm”, within the meaning of that exprès- 
sion as occurring in S. 187 of the In- 
come-tax Act, 1961 when a partner dies, 
“in such circumstances that cne or more 
of the persons who were partners of the 
firm before the change continue as part- 
ner or partners after the change.” 


41. In other words, to put it different-. 


ly the question is whether, if a partner 
dies, he does not cease to be a partner 
under S. 187 (2) of the Income-tax Act. 

42. The problem of interpretation can 
be approached both textually as well as 
contextually. 
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1, TEXTUAL APPROACH: 


“A Statute is the will of the legisla- 
ture, and the fundamental rule of inter- 
pretation to which all others are subordi- 
nate, is that a statute is to be expounded 
‘according to the intent of them that 
made it.’ If the words of the statute are 
in themselves precise and unambiguous 
no more is necessary than to expound 
those words themselves in such case best 
declaring the intention of the legislature. 
` The object of all interpretation of a 
statute is to determine what intention is 
conveyed, either expressly or impliedly, 
by the language used, so far as is neces- 
sary for determining whether the parti- 
cular case or state of facts presented to 
` the interpreter falls within it............... 
The safer and more correct course of 
dealing with a question of construction 
is to take the words themselves and 
arrive, if possible, at their meaning with- 
out, in the first place, reference tg cases 


wee e ese reccesee 


When the language is not only plain 


but admits of but one meaning, the task. 


of interpretation cn hardly be said to 
arise. Jt is not allowable, says Vattel, to 
interpret what has no need of interpre- 
tation. Absoluta Sententia Expositore 
non Indiget. Such language best declares, 
without more, the intention of the law 
giver, and is decisive of it. The rule of 
construction is ‘to intend the legislature 
to have meant what they have actually 
expressed.” (Maxwell on The Interpre- 
tation of Statutes — Eleventh Edition, 
pages 1 to 4). 


43. - Section 187 of the Income-tax Act, 
1961 (referred to hereinafter as the Act) 
reads: 


“187. Change in 
Firm.— 


constitution of ‘a 


(1) Where at the time of making an ' 


assessment under S. 143 or S. 144 it is 
found that a change has occurred in the 
constitution of a firm, the assessment 
shall be made on the firm as constituted 
at the time of making the assessment: 
Provided that — 

(i) the income of the previous year shall, 
for the purposes of inclusion in the total 
incomes of the partners, be apportioned 
between the partners, who, in such pre- 
vious year, were entitled to receive the 
same; and 

(ii) when the tax assessed upon a part- 
ner cannot be recovered from him, it 
shall be recovered from the firm as con- 
stituted at the time of making the assess- 
ment, 
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2. For the purposes of this section, 
there is a change in the constitution of 
the firm............ 

(a) if one or more of the partners 
cease’ to be partners or one or more new 
partners are admitted, in such circum- 
stances that one or more of the persons 
who were partners of the firm before the 
change continue as partner or partners 
after the change; or 

(b) where all the partners continue 
with a change in their respective shares 
or in the shares of some of them.” 

44, Chapter XVI of the Act wherein 
the above section occurs deals with “spe- 
cial provision applicable to firms” with 
regard to assessment, Section 182 provides 
for assessment of registered firms and 
S. 183, for assessment of unregistered 
firms, Sections 184 to 186 deal with 
“registration of firms.” 

45. Of the remaining other three sec- 
tions in that Chapter, S. 187 deals with 
“Change in constitution of a firm,” S. 188, 
with “Succession of one firm by another 
firm”, and S. 189, with “firm dissolved or 
business discontinued.” 

46. Chapter IV deals with the gene- 
ral ‘procedure for assessment.’ Section 
139, the first section under that Chapter 
provides for the return of total income by 
an assessee, 


47. Where a return has been made 
under S. 139, S. 143 provides. for the 
making of an assessment of the assessee 
by the Income-tax Officer. 

48. Where there is failure on the pid 
of the assessee to make the return under 
S. 1898, or to comply with some or all of 
the requirements of Ss. 142 & 143, S. 144 
provides for the making of a best judg- 
ment assessment by the ` Income-tax 
Officer, 

48. Where at the time of meling an 
assessment under S. 143 or S. 144, it is 
found that a change has occurred in the 
constitution of a firm the assessment 
shall have to be made under S. 187 on 


the firm as constituted at the time oi’: 


making the assessment. 

50. As to when such a change in the 
constitution of the firm takes place, sub- 
sec. (2) of S. 
leaving the immateriel portion, 

“For the purposes of this section, there 
is a change in the constitution of the firm 
— if one...... of the partners cease to be 
partners...... in such circumstances that 
one or more of the persons who were 
partners of the firm before the change 
continue as partner or partners after the 
change.” 


187 provides by saying, 


a 
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51. Assuming that "such circum- 
stances” as mentioned in sub-s. (2) exist, 
the question is whether there can be a 
change in the constitution of the firm, if 
one of the partners dies and whether cn 
account of the death of such a partner, 
he does not cease to be a partner. 

52. The statutory expression needing 
explanation is ‘if one...... of the partners 
cease to be partners’. When does a part- 
ner cease to be a partner? Whether a 
partner does not cease to be a partner 
on account of his death, are the questions 
to be answered, Put that way, not much 
dialectical dexterity, nor any interpr2- 
tative ingenuity is needed to reach the 
conclusion that a partner ceases to be a 
partner on account of his death as a 
partner cannot be said to continue as a 
partner after his death excepting it 3e 
when the legislature so provides by any 
fiction, and it is nobody's case that tre 
legislature so: provided, ‘ 

. 53. The aforesaid statutory expression 
as to when “a partner ceases to be 4 


partner” and whether a partner does not. 


cease to be a partner after his death, jo 
not admit any dubity or ambiguity as te 
justify a need to have resort to any ex- 
trinsic material such as what is contain- 
ed in the Partnership Act. 


54, The words of the statute are in 
themselves precise and unambiguous. No 
more is necessary than to expound thcse 
words in their natural and original sense, 
‘as the words themselves best declare the 
intention of the legislature. The sater 
and correct course of dealing with a 
question of construction is to take the 
words themselves and arrive at their 
meaning, without in the first place, refer- 
ence to cases and other extrinsic mace~ 
rial, When the language is not only plein 
but admits of one meaning, the task of 
interpretation 
arise. It is not allowable to interp-et 
what has no need of interpretation. 


55. I am therefore of the opinion that 
when a partner of a firm dies, such a 
partner ceases to be a partner and as such 
there will be “a change in the consti-~ 
tution of the firm” under sub-sec. (2) of 
S. 187 of the Act provided that one or 
more of the persons who were partn2rs 
lof the firm before the change continue as 
partner or partners after the change. 


56. The contextual theory of interpre~ 
tation of the S. 187 of the Act to which 
we now propose to advert does not in 
any way militate against the aforesaid 
view, . 


can hardly be said ta 
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57. How far reference to and reliance 
upon the concepts of Partnership Aci 
militate against the aforesaid interpreta- 


_tion of S. 187 of the Act is a question 


proposed to be answered under the con- 
textual theory of interpretation. 
CONTEXTUAL APPROACH: 

58. Consolidating Act — Principles 
and Presumptions of Interpretation: 

The Income-tax Act, 1961 as its pre- 
amble discloses, is an Act to consolidate 
and amend the law relating to income- 
tax and super-tax. This Act by S, 297 
repealed the Indian Income-tax Act, 1922 
which also contained the same pre- 
amble. 

59. In Ravulu Subba Rao v. Commr. 
of Income-tax, (1956) 30 ITR 163: 
(AIR 1956 SC 604) Justice Venkatarama 
Ayyar speaking for the Supreme Court 
observed, referring to the Indian Income- 
tax Act, 1922; f 

“The Act is, as stated in the preamble, 

one to consolidate and amend the law 
relating to income-tax.” 
After referring to the rule of construction 
to be applied to such a statute as stated 
by Lord Herschell in: Bank of England v 
Vagliano Bros., (1891 AC 107) the lear- 
a Judge stated at page 170 of the report 
thus :— ' 

“We must therefore construe the pro- 
visions of the Indian Income-tax Act as 
forming a Code complete in itself and 


exhaustive of the matters dealt with 


therein, and ascertain what their true 


scope is.” (emphasis supplied). 

66. The House of Lords decision in 
Bank of England v. Vagliano Bros., (1891) 
A C P 107 at pp. 144 and 145 concerned 
with the interpretation of the Bills of 
Exchange Act, 1882 which codified the 
law relating to Negotiable Instruments. 
Lord Herschell laid down the proper rule 
of construction thus: 


“J cannot bring myself to think that 





this is the proper way to deal with such. 


a statute as the Bills of Exchange Act, 
which was intended to be a code of the 
law relating to negotiable instruments. I 
think the proper course is in the first 
instance to examine the language of the 
statute and to ask what is its natural 
meaning, uninfluenced by any considera- 
tions derived from the previous state of 
the law, and not to start with inquiring 
how the law previously stood, and then, 
assuming that it was probably intended 
to leave it unaltered, to see if the words 
ef the enactment will bear an interpreta- 
tien in conformity with this view. 
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H a statute, intended to embody in a 
code a particular branch of the law, is to 
be treated in this fashion, it appears to 
me that its utility will be almost entirely 
destroyed, and’ the very object with 
which it was enacted will be frustrated. 
The purpose of such a statute surely was 
that on any point specifically dealt with 
by it the law should be ascertained by 
interpreting the language used instead of 
as before, by roaming over a. vast num- 
ber of authorities in order to discover 
what the law was, extracting it by a 
minute critical examination of the prior 
decisions.” 

61. In Rogers Pratt Co. v. Secretary 
of State (AIR 1925 Cal 34 at p. 41 (FB)). 
a Full Bench of the Calcutta High Court 
considered the principles of interpreta- 
tion applicable to the interpretation of 
Ineeme-tax Act, 1918, Mukerji, J. obser- 
ved at page 41 of the report: 
` a perusal of the several enactments 
makes it clear that the Income-tax Act 
of 1918 (Act VII of 1918) effected a radi- 
cal change in the scheme and scope of 
operation of this branch of law. The Act 
of 1918 professes to be a consolidating 
and amending statute; on any point speci- 
fically dealt with in the Act the law is 
to be ascertained by interpreting the 
language used in the statute in its natural 
meaning, uninfluenced by considerations 
derived from the previous state of the 
law: Administrator General v. Premlal 
( (1895) ILR 22 Cal 788 (PC) ). Norendra v. 


Kamalbasini ((1896) ILR 23 Cal 563 
(PC)) and Ramdas v. Amarchand ' 
& Co. (1916) ILR 40 Bom 630: (AIR 
1916 ‘PC 7). Reference to the previ- 


ous state of the law would be permissible 
for the purpose of aiding in the construc- 
tion of a new statute if any provision 
therein is of doubtful import: Bank of 
England v. Vagliano Bros (1891 AC 107) 
Robinson v. Canadian Pacific Rly. Co. 
(1892 AC 481) and Morsey Docks v. 
Cameron (1864) 11 HLC 443.” . 
“The purpose of a consolidating statute 
is to present the whole body of the statu- 
tory law on a subject in complete form, 
repealing the former statutes.” 
(Halsbury’s Laws of England, Third 
Edition Vol. 36 Para 538 at Page 366). 
62. The following passages on consoli- 
dating statute and ‘their interpretation 
from Maxwell on The Interpretation of 
Statutes, Twelfth Edition are very in- 
structive. . 
“Consolidating Statutes. 
A consolidating statute is one which 
collects the statutory provisions relating 


to a particular topic, and embodies them 
in a single Act of Parliament, making 
only minor amendments and improve- 
ments, 

In the construction of a consolidation 
Act, the presumption that Parliament 
does not intend to alter the existing law 
applies with partileuar force. For the ob- 
ject of the Act was merely to ‘reproduce 
the law as it stood before’.” (at pp. 20, 21) 

. XX XX XX “xx 

In interpreting a consolidating Act, ac- 
count is taken of judicial decisions on 
provisions contained in the statutes now 
codified. ‘One has to remember’, said 
Lord Evershed M. R. that Parliament 
must be taken to have been aware of the 
decisions of the courts in the meantime.” 
(at page 24) 

XX XX XX XX 

In the case of a consolidating Act there 
{fs a particularly strong presumption that 
it does not alter the law contained in the 
statutes which it replaces. The reason is 
that it ig the invariable practice of. Par- 
liament to require from those who have 
preferred a consolidation Bill an assurance 


‘that it will make no substantial change 


in the law and to have that checked by 
a committee.” (at pp. 116, 117). 

“The statutes dealing with a particular 
subject may constitute a special code in 
regard thereto. Among the objects intend- 
ed to be attained by the codification of 
laws are the collection and embodiment 
in one statute of all the laws and parts 
of laws on the same subject, which had 
previously been enacted and which it is 
intended to continue in force.” (page 59). 

XX Xx ©. XK | Xx 

“Codes. Compilations, and Revisions.— 
It has generally been held that codes and 
compiled or revised statutes intended to ` 
express either the whole of the general 
laws ofastate, orofsome great sub-divi- 
sion of such laws, may be adopted by one 
art under a general title without violat- 
ing a constitutional provision prohibiting 
the enactment of any bill containing more 
than one subject and requiring that sub- 
ject to be expressed in the title. In this 
respect, it has been declared that any 
construction of these with the very com- 


- mendable policy of incorporating the en- 


tire body of statutory law on one general 
subject in a single act, instead of dividing 
ii into a number of separate acts, would 
not only be contrary to its spirit but also 
seriously embarrassing to honest legis- 
lation” (p. 184). 

(From ‘American Jurisprudence’ Vol 50) 
“Consolidation is the reduction into a 
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systematic form. of the whole of the 
statute law relating to a given subject, 
as illustrated or explained by judicial d2- 
cisions, ‘The very object of consolidatien 
is to collect the statutory law bearing 
upon a particular subject, and to bring it 
down to date, in order that it may form 
a useful code applicable to the circum- 
stances existing when the consolidating 
Act was passed, ‘Referring to S. 192 pf 
the Supreme Court of Judicature (Coa- 
solidation) Act, 1925, Lord Hanworth 
M. R. said:. ‘the object therefore of the 
Act was to consolidate and reproduce tae 
law as it stood before the passing of that 
Act,” A pp. kag eles 
XX 

“One has to begin” (said Evershed M. R. 
in 1958) “by the consideration that tae 
Judicature Act is a consolidating Act aad 
one does not look for substantial changes 
in the law ...... in a consolidating Acz.” 


And of the Trustee Act 1925 Romer L. J. 
. said: “It is a consolidation Act...It is there- 
fore, extremely unlikely, to say the least 
of it, that it effected any substantal 
change in the pre-existing law.” In Gal- 
loway v. Galloway Lord Radcliffe said: 
“This is a consolidation Act, the function 
of which is to repeat but not to amend 
the existing statute law.” (pp. 363 & 364). 
(Craies on Statute-law Seventh Edition). 
Law Commission of India—Twelfth Fe- 
Port on Income-tax Act, 1922. 

63. The Income-tax Act, 1961 came 
into force on April, 1, 1962, It is based pn 
the recommendations contained in the 
Law Commission’s 12th Report, 1958. 

64. In this connection, it is very in- 
teresting and instructive tọ notice what 
the Law Commission has said in th2ir 
report about Chapter XVI of the Act 
which deals with the special provisicns 
applicable to Firms (wherein Ss. 187 to 
189 occur) in para 65 at page 22 of thsir 
report: 

“65. Chapter XVI Special Provisions 
applicable to firms, — All the provisions 
of the Act applicable to firms have been 
gathered together in this chapter, This 
will enable the partners and others to 
ascertain the law from one Chapter in- 
stead of searching for provisions. disper- 
sed all over the Act. 

The -principal changes made in this 
Chapter are given below: 

(1) The provisions contained at pres2nt 
in the Rules regarding the registration 
and cancellation of registration of firms, 
have been incorporated in the Act. 

(2) The provision for fresh application 
for registration every year has been 
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deleted, as it entails hardship. A declara- 
tion that there has been no change in the 
constitution of the firm will suffice. 

(3) There was some difficulty in deter- 
mining when there is a ‘change in the 
constitution of a firm and when there is 
a succession. The specific circumstances 
which result in a change in the constitu- 
tion of a firm have now been defined.” 


MACHINERY PROVISIONS — PRE- 
SUMPTIONS:— 


65. Sections 187 to 189 in Chapter XVI 
of the Act relate to assessment of firms, 
They are not charging sections, They are 
only machinery provisions. 

66. Lord Normand speaking for the 
Judicial Committee of the Privy Council, 
while interpreting S. 34 of the Indian 
Income-tax Act, 1922 in Commr. of In- 
come-tax Berigal v, Mahaliram Ramjidas 
(1940) 8 ITR 442 at p. 448: (AIR 1940 PC 
124 at. pp. 126, 127) observed: 

“The section, although it is part of the 
taxing Act, imposes . no charge on the 
subject and deals merely with the-machi- 
nery of assessment. In interpreting pro- 
visions of this king the rule is that that 
construction should be preferred which 
makes the machinery workable, Ut Res 
Valeat Potius Quam Pereat.” (at p. 448). 

67. Justice Sarkar {as he then was) 
laid down the following rule of construc- 
tion for machinery provisions in a taxing 
statute in Gursahai Saigal v. Commr. of 
Income-tax, Punjab (1963) 43 ITR (SC) 
1 (at p 5): (AIR 1963 SC 1062 at 

pp. 1064, 1065). ` 

“Now it is well recognised that the 
rule of construction on which the assessee 
relies applies only to a taxing provision 
and has no application to «ll provisions 


. in a taxing statute. It does not, for exa- 


mple, apply to a provision not creating 
a charge for the tax but laying down the 
machinery for its calculation or procedure 


- for its collection, The provisions in a tax- 


ing statute dealing with machinery for 
assessment have to be construed by the 
ordinary rules of construction, that is to 
say, in accordance with the clear inten- 


- tion of the legislature which is to make 


a charge levied effective. Reference may 
be made to a few cases laying down this 
distinction. In commr. of Income-tax v. 
Mahaliram Ramijidas, (In 1940 PC 124) 
it was. said:— 


‘The Section, although it is part of a 


taxing Act, imposes no charge on the 
subject, and deals merely with the machi- 
nery of assessment, In interpreting provi- 
sions of this kind the rule is that that 
construction should be preferred which 
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makes the machinery workable, Ut Res 
Valeat Potius Quam Pereat. | __ 

In India United Mills Ltd. v. Commr. 
of Excess Profits Tax (1955) 27 ITR 20: 
(AIR 1955 SC 79 at p. 82) this court ob- 
served:— ; y 

'That section is, it should be emphasis- 
ed, not a charging section, but a machi- 
nery section and a machinery section 
should be so construed as to effectuate 
the charging sections.” 

68-69, The aforesaid rule of construc- 
tion laid down by Sarkar, J. (as he then 
was) was referred to with approval by 
Justice Subbarao (as he then was) in a 
later ease Banersi Deebi v. Income-tax 
Officer (1964) 53 ITR (SC) 100 at p. 104): 
(AIR 1964 SC 1742 at p. 1744). 
CONTEXTUAL THEORY OF CON- 
STRUCTION : 7 

.70. The Judicial Committee of the 
Privy Council in Canada Sugar Refining 
Co. v. Reg., (1898) AC 735 speaking 
through Lord Davey observed at p. 741 
of the report:— 

“Every clause of a statute should be 
construed with reference to the context 
and the other clauses of the Act, so as, 
so far as possible, to make a consistent 
enactment of the whole statute or series 
of statutes relating to the subject-matter.” 

71. The following passages on princi- 
ples of interpretation from MHalsbury’s 
Laws of England Third Edition 
Volume 36 may be usefully referred:— 


“The dominant purpose in construing a 
statute is to ascertain the intention of the 
legislature as s0 expressed. This intention, 
and therefore the meaning of the statute, 
is primarily to be sought in the words 
used in the statute itself, which must, if 
they are plain and unambiguous, be ep- 
plied as they stand, 

If the words of a statute are clear and 
unambiguous, they themselves indicate 
what must be taken to have been the in- 
tention of Parliament and there is no 
need to look elsewhere to discover their 
_ intention or their meaning. (pp. 387, 388) 

: XX XX XX » XX 


, Although the words of a statute are 
normally to be construed in their ordi- 
nary meaning, due regard must be had 
to their subject matter and object, and 
to the occasion on which and the circum- 
stances with reference to which they are 
used, and they should be construed in the 
light of their context rather than in what 
may be either their strict etymo- 
logical sense or their popular meaning 
apart from that context.” (at p. 394). 


ssnensosessssessee 
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REFERENTIAL LEGISLATION IN- 
CORPORATING THE PROVISIONS 


OF PARTNERSHIP ACT INTO IN- 
COME-TAX ACT — LIMITS AND EX- 
TENT : 


72. Unless the context otherwise re- 
quires, the Income-tax Act, 1961 provides 
in the definition clause by S. 2 (23) that 
“firm”, “partner” and “partnerhsip” have 
the meaning respectively assigned 1o 
them in the Indian Partnership Act, 1932; 
but the expression ‘partner’ shall also in- 
clude ‘any person who, being a minor, has 
been admitted to the benefits of partner- - 
ship.” 

73. The clue to the proper apprecia- 
tion of the impact of Partnership Act on 
the Income-tax Act, particularly on Sec- 
tion 187 thereof, is to be found only in a 
correct appraisal of what is called the 
theory of “Referential Legislation.” _ 

T4. The earliest case recognising this 
principle was R. v. Merionethshire Inhabi- 
tants (1844) 6 QB 343, There, statute 43 
G 3 E, 59 applied statute 13 G. C. 78 “as 
fully and effectually as if the same and 
every part thereof were hereinafter re- 
pealed and re-enacted,” 

75. The classic exposition of the sub- 
ject by Lord Esher, Master of Rolls in the 
year 1866 in In Re Wood’s Estate; Ex 
parte Her Majesty’; Commrs. of Works & 
Buildings (1886) 31 Ch. D 607 was fol- 
lowed in subsequent decisions, here, there, 
everywhere, set the trend in this branch 
of law, 

76. In that case, Act 18 and 19 Vic- 
toria Ch. 95 was passed in 1855, after the 
passing of the ‘Lands Clauses Act.’ The 
material Sections of the Act of 1855 are 
9th and lith. By the 9th section, certain 
Sections of the Act of 1840 are incorpora- 
sed into the Act of 1855. The Act of 1840 
was passed before the Lands Clauses Act. 
Considering the legal effect of the 9th 
Section of the Act of 1855 which brings 
into that Act those sections of the former 
Act. Lord Esher, M. R. said: 


ands It is to put them into the Act of 
1855 just as if they had been written in- 
to it for the first time. If a subsequent 
Act brings into itself by reference some 
of the clauses of a former Act, the legal 
effect of that, as has often been held, is 
to write those sections into the new Act 
just as if they had been actually written 
in it with the pen, or printed in it, and, 
the moment you have those clauses in the 
later Act, you have no occasion to refer 
to the former Act at all. For all practical 
purposes, therefore, those sections of the 
Act of 1840 are to be dealt with as if they 
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were actually in the Act of 1855.” (sp. 
615, 616). 


77. Speaking about the Legislatve 
practice to incorporate by reference, ‘he 
Supreme Court of India said in A. T. 
Corporation v. Asstt. Collector,: Customs. 
(AIR 1972 SC 648) at page 654: 

“It is a well accepted Legislative prac- 
tice to incorporate by reference, if -he 
Legislature so chooses, the provisions of 
some other Act in so far as they are re- 
levant for the purposes of and in furthe- 
rance of the scheme and object of that 
ACE iececeiiers g : 

78. The same practice has been vb- 
taining in the United States of America. 
Mr. Justice Sanford delivering the opinon 
of the Supreme Court of America said in 
Engel v. Devenport (1925) 70 Law Ed. 313 
at p. 817: 

“The adoption of an earlier statute by 
reference makes it as much as part of zhe 
later act as though it had been incor2o- 
rated at full length. Kendall v. Uniced 
States, (1838) 12 Pet. 524 at p. 625: 9 
Law ed. 1181, 1221; Re Heath, 144 U.S. at 
pp. 92, 94; 36 Law ed. 358 at p. 359: 12 Sup. 
Ct. Rep. 615; Interstate Concol. Street R. 
Co. v. Massachusetts, (1907) 207 U. S. 79, 
85: 52 Law ed. 111, 114: 28 Sup Ct. Rep. 
26: 12 Ann. Cas. 555: It brings inte -he 
later act “all that is fairly covered by 
the reference” (Panama R. Co. Case, 
(1923) 264 U. S. 375 (392): 68 Law 
ed. 748 (755) : 44 Sup. Ct. Rep. 391); taat 
is to say all the provisions of the former 
act which,- from the nature of the subject- 
matter, are applicable to the later act.” 

“The adoption of an earlier statute by 
reference makes it as much part of the 
later Act as though it has been incorjo- 
rated at Full length.” (American Juris- 
prudence Vol. 50 at p. 58). 

“Where a statute incorporates by 
reference the whole or any part of an 
earlier statute, the provisions so incor- 
porated are in general to be construed as 
they would be if set out in full in the 
later statute.” (Halsbury’s Laws of Eng- 
land-Third Edition Volume 36 at p. 44). 

“The effect of incorporating one Act 
with another is presumably to make them 
parts of the same Code.” (Craies on 
Statute Law-Seventh Edition at p. 380). 
LEGAL PERSONALITY OF A FIRM: 
Text Books: 

79. Speaking about the legal conc2p- 
tion of personality Sir John Salmond sid 
in his ‘Jurisprudence’ Twelfth Edition in 
paragraph 61 at page 299: 

“So far as legal theory is concernec. a 
person is any being whom the law rega-ds 
as capable of rights or duties. Any being 
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that is so capable is a person, even though 
he be a man. Persons are the substances 
of which rights and duties ere the attri- 
butes. It is only in this respect that per- 
sons possess judicial significance, and this 
is the exclusive point of view from which 


‘personality receives legal recognition. 


Persons as so defined are cf two kinds, 
distinguishable as natural and legal. A 
natural person is a kuman be- 
ing. Legal persons are beings, real or 
imaginary, who for the purpose of legal 
reasoning are treated in greater or less 
degree in the same way as human be- 
ings.” 

80. G. W. Paton in his Text Book of 
‘Jurisprudence’ Third Edition at page 247 
said : . 

eer Most of the matters ...... involve 
not tangible things which exist in the 
world around us independently of man, 
but intangible things created in one way 
or another by man for his purposes as a 
social animal. Notions and concepts like 
Tights and duties, juristic acts; remedial 


rights, property, or possession, although - 


they may be concerned with tangible 
things in one way or another, are not 
themselves tangible things but represent 
or stand for or serve or describe certain 
relationships.” 
Xx XX >. XX XX 

_ “It is difficult to conceive of rights or 
duties except as going to the relationships 
between persons.” 


“If by persons we meant always human 
beings that perhaps there would not 
need to be much discussion about legal 
personality. It is clear, however, that the 
law creates not only its own rules for de- 
termining the relationships between per- 
sons but its own rules for -determining 
what entitles shall be recognised as per- 
sons for the purposes of the law. For the 
purposes of the law an idol, a trade union, 
Or a ‘one man’ commercial company may 
be recognised as persons for the purposes 
of legal relationships, distinct from any 
human beings connected with them.” 

81. Hans Kolson in his “General 
Theory of Law & State” under the head- 
ing “The Legal Person” said at page 93: 

“The concept of a legal person is an- 
other general concept used in the pre- 
sentation of positive law and closely re- 
lated to the concepts of legal duty and 
legal right. The concept of the legal per- 
son — who, by definition, is the subject 
of legal duties and legal rights—answers 
the need of imagining a bearer of the 
rights and duties. Juristic thinking is not 
satisfed with the insight that a certain 
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human action or omission forms the con- 
tents of a duty or a right. There must 
exist something, that ‘has’ the duty or 
the right. In this idea, a general trend 
of human thought is manifested. Empiri- 
cally observable qualities, too, are inter- 
preted as qualities of an object or asub- 
stance, and grammatically they are re- 
presented as predicates of a subject. This 
substance is not an additional entity. The 
grammatical subject denoting it is only a 
symbol of the fact that the qualities form 
a unity.” - 
XX xx XX xx 

. “This, duplication of the object of 
knowledge is cheracteristic of the primi- 
tive mythological thinking which is called 
animism. According to the animistic in- 
terpretation of nature, every object of 
the perceptual world is believed to be 
the abode of an invisible spirit who is 
the master of the object, who “has” the 
object in the same way as the substance 
has its qualities, the grammatical subject 
_its predicates. Thus the legal person, as 
ordinarily understood, also “has” its legal 
duties and rights in this same sense. The 
legal person is the legal substance to 
which duties and rights belong as legal 
qualities, The idea that “the person has” 
duties and rights involves the relation of 
substance and quality. 

In reality, however, the legal person is 
not a separate entity besides ‘its’ duties 
and rights, but only their personified 
unity or — since duties and rights are 
legal norms — the personified unity of a 
set of legal norms.” 


82. Ernest Barker in his. introduction 
to ‘Natural Law and the Theory of So- 
ciety” by Otto Gireke said at page IXTI. 

“Legal personality, as distinct from 
Psychological and ethical personality, 
is a power ‘or capacity for legal 
action — a capacity reeognised by law 
(and only existing when recognised by 
‘ Jaw) for originating such action as be- 
longs to the scheme of law. From this 
point of view the existence of legal per- 
sonality not only presupposes, as that of 
moral personality does the presence of 
human society; it also presupposes the 
presence of an organised legal association. 
It- is a thing bound up with rights; in 
fact it is ‘a capacity for rights; and rights, 
in the full sense of the word, are only 
possible in such an association. Now 
rights may belong,- and obviously do be- 
long, to groups as well es to individuals. 
In the field of the organised legal asso- 
ciation we must therefore assign legal 
personality to groups as well as to indi- 
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viduals, and here we.have to admit that 
there are Group-persons as well esi indi- 
vidual persons. 

x “= x x 

“Similarly many of the groups: cons 
sained in the State are legal persons: 
They have a capacity for rights; and @ 
capacity for rights: means a legal perso- 
nality.” f 

83. L. C. B Gower in his took "The 
Principles of Modern Company Law” 
Third Editiom said at: page 67 :— 

“sere Statutes of the early nineteenth 
century enabled the Crown by letters 
Patent to confer alll oy any of the advant- 
ages of imcorporation without actually 
granting corporate personality, and simi 
larly as statute may confer many of 
these privileges without actual incorpo- 
ration. In fact, this has been done in 
several eases; with the result that be- 
tween the two extremes of an unincorpo- 
rated club or society and the corporation 
there are many hybrids; which thougt 
formally unincorporated, possess. a grea- 
ter or lesser number of the attributes’ of 
a corporation. Among. these hybrids: even. 
partnership. ought perhaps to be inelud- 
ed for the partners cam now sue or be 
sued in the firm’s name.” 

Case Law : 


84. Bonsor v. Musicians’ Union, (19564 
AC 104) is a case decided by House. of 
Lords where Lord Keith of Avanthilam. 
referring with approval the decision of 
Farwell, J. in Taff Vale Rly. case, (1901. 
AC’ 426), observed at. page 150 about the 
conception of legal entity thus: ` 

“The view which I have: endeavoured 
to formulate. is; I think, entirely consis- 
tent with the decisions: and dicta in ear 
Her trade uniom cases; which have come 
before this House. Im the Taff Vale Rly, 
case Farwell J. whose judgment. was 
upheld by this House, does: not describe 
a registered trade union asi a legal ens 
tity, though he does: so in another casa 
to which I refer later. He uses: language; 
however, from which I think the: cons 
ception of such a union as a legal. entity 
arose. For instance, he says: Now al- 
though @ corporation and an. individual 
or individuals may be the only entity 
known to the common. law who can. sue 
or be sued, it is competent to: the legis- 
lature to give to an. association. of indi-« 
vidual which is neither a corporation 
nor a partnership nor an individual a 
capacity for owning property and acting 
by agents, andi such, capacity in the ab- 


sence of express: enactment to the con- 


trary involves: the necessary correlativa 


A. LR. . 
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of liability to the extent of such pro-. 


perty for the acts and defaults of such 
egents. It iis beside the mark to say of 
such ‘an association that is unknown to 
the common law. The legislature has 
“legalised it, and it must be dealt with Sy 
the courts according to the intention of 
fhe legislature.” In other places he refers 
fo it as a creature of statute. In this 


House Lord Halsbury L. C. expressly æl- | 


opted the judgment of Farwell J. and 
in a short sentence referred to such a 
trade union as a thing created by tne 
legislature, Lord: MacNaghten, Lord 
Shand and Lord Brampton also accepted 
the judgment of Farwell, J.” 

$5. The Judicial Committee of the 
Privy Council observed about the ‘legal 
personality’ thus in Bhagwanji v. Alem- 
‘bic Chemical ‘Works, (ATR 1948 PC 169) 
at pape 101. Sir John Beaumont eb- 
served: 

“It is true that the Indian Partnerskip 
Act goes further than the English Pact~ 
nership Act, 1890, in recognising that a 
firm may possess a personality distir-ct 
from the persons constituting it; the law 
fn India in that respect ‘being more in 
accordance with the law of Scotland, 
than with that of England. But the fact 
that a firm possesses a distinct persora~ 
. lity does not involve that the personal=ty 
continues unchanged so long as the ‘busi- 
‘ ness of the firm continues. The IndEn 
Act, like the English Act, avoids making 
a firm a corporate body enjoying the 
right of perpetual succession,’ 


86. Chief Justice Subba Rao of Andkra 
Pradesh High Court (as he then was) 
observed in T. Jalayya v. N. Venkates- 
wara Rao, (AIR 1957 Andh Pra 658) at 
pages 660 and 661 thus :— 


“At the outset iit is necessary to ascer~ 
tain the legal characteristics of a firm. It 
is settled law that a firm is not legal 

entity but only consists of the individual 
‘ partners for the time being. ‘The 


essential characteristic of a firm is that. 


each partner is a representative of the 
‘other partners. ach of the partners is 
an agent and a principal He is an agent 
fin so far as he can bind the other pa-t- 


ners by bis acts ‘within the scope of the 


partnership business and he is a prinzi- 
pal to the extent that he is bound by the 
acts of the other partners. The liabilites 
ef the firm can be enforced against each 
of the partners personally. The aforesaid 
legal concept is the foundation of the 
decision of the Judicial Committee in the 
matter of Stuart Samual, (1913) AC 514” 


[Pre. 84-89] A.P. 75 


87. Our Supreme Court speaking 
‘through Justice Mahajan (as he then 


was) in Commr. of Income-tax v. A. W. 
Figgies & Co., 24 ITR 405 : (AIR 1953 
SC 455) held at pages 408 and 409: (At 
Page 456 of AIR) thus: 

“It is true that under the law of part- 
nership a firm has no legal existence 
apart from its partners and it is merely 
a compendious name to describe its part- 
ners but it is also equally true that 
under that law there is no dissolution 
of the firm by the mere incoming or out- 
going of partners, A partner can retire 
with the consent of the other partners 
and a person can be introduced in the 
partnership by the consent of the other 
partners. The reconstituted firm can 
carry on its business in the same firm’s 
name till dissolution. The law with res- 
pect to retiring partners as enacted in 
the Partnership Act is to a certain extent 
a compromise between the strict doctrine 
of English Common Law which refuses 
to see anything in the firm but a collec- 
tive name for individuals carrying on 
business in partnership and the mercan- 
tile usage which recognises the firm as a 


- distinct person or quasi-corporation. But 


under the Income-tax Act the position 
is somewhat different. A firm can be 
charged as a distinct assessable entity as 
distinct from its partners who can also 
be assessed individually.” 


88. After quoting S. 3 of the Income 
tax Act, 1922 the learned Judge. proceed- 
ed to state thus: ogee 

“The partners of the firm are distinct 
assessable entities, while the firm as such 


is a separate and distinct unit for pur- 


poses of assessment. Sections 26, 48 and 
55 of the Act fully bear out this position. 
These provisions of the Act go to show 
that the technical view of the nature of 
a partnership, under English law or 
Indian Law, cannot be taken in applying 
the law of Income-tax.”: 

89. Yet on 
Supreme Court of India in Shivram 


Poddar v. Income-tax Officer, ((1964) 51` 


ITR 823) : (AIR 1964 SC 1095) speaking 
through Shah, J. (as he then was) ob- 
served (at p. 1097 of AIR): 

“A firm whether registered or unregis- 
tered is recognised under the Act as a 
unit of assessment (Ss. 3 and 2 (2)) and 
its income computed under cls. (3) and 
{4) of S. 23 as the income of any other 
unit.” 


x x x x : 
“Under the ordinary law governing 
parinership modification in the constitu- 


another occasion the’ 
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tion of the firm in the absence of a spe- 
cial agreement tọ the contrary amounts 
to dissolution of the firm and reconstitu- 
tion thereof, a frm at common law 
being a group of individuals who have 
agreed to share the profits of a business 
carried on by all or any of them acting 
for all, and supersession of the agree- 


- ment brings about an end of the rela- 


tion. But the Income-tax Act recognises 
a firm for purposes of assessment as a 
unit independent of the partners consti- 
tuting it; it invests the firm with a per- 
sonality which survives reconstitution.” 
. 96. Dias in his ‘Jurisprudence’ Fourth 

Edition at page 340 said: 

“A human being ceases to be a per- 
son, in law as in fact, at death”. 
esas a statute can always abrogate tne 
effect of a judicial decision, and the courts 
regard themselves as bound to give effect 
to legislation...... ” (at p. 164). 

(Rupert Cross in his ‘Precedent in English 
Law’), 

“A statute is abrogative and can sweep 
away inconvenient rules,” 
(Paton on ‘Jurisprudence’ third Edition). 

91. We shall now proceed to discuss 
the problem raised in the aforesaid back- 
ground. $ 

982. The Income-tax Act, 1961 as its 
preamble discloses, is an Act to consoli- 
date and amend the law relating to in- 
come-tax and super-tax. That Act by 
iS. 297 repealed the Indian Income-tax 
lAct, 1922. The purpose of consolidating 
la statute is to present the whole body 
‘of the statutory law on a subject in & 
complete form repealing the former 
statutes, There is a strong presumption 
that the consolidating Act does not alter 
ithe law contained in the statutes it re- 
places. We must construe the provisions 
‘of a consolidating Act as forming a code 
‘complete in itself and exhaustive of the 
matters dealt with therein and ascertain 
as otherwise 
its utility as a consolidating Act will be 
almost entirely destroyed and the very 
‘object with which it wag eracted will be 
frustrated. 


93. Unless the context otherwise re- 
quires, the Act provides in the definition 
clause by S. 2 (23) that ‘firm’, ‘partner’ 
ana ‘partnership’ have the meanings res- 
pectively assigned to them in the Indian 
Partnership Act, 1932, but the expression 
‘Partner’ shall also include ‘any person 
who being a minor, has been admitted 
te the benefits of partnership.” 

94. The Partnership Act defines by 
S. 4 the aforesaid expressions. ‘Partner- 





(at p. 211) 
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ship” is the relation bətween persons who ' 


have agreed to share the profits of a 
business carried on by all or any of them 





‘acting for all.” Persons who have enter- 


ed into partnership with one another are 
called individually ‘Partners’ and collec- 
tively ‘a firm’ and the name under which 
their business is carried on is called the 
‘Firm name’. The expression ‘Partner- 
ship’ does not occur in S. 187 and the 
expression ‘Partner’ was assigned in the 
Act an extended meaning. We are not 
now concerned with these two expres~ 
sions for construing S. 187. The expres- 
sion ‘Firm’ contained therein needs ex- 
planation and interpretation. 

95. When the Income-tax Act defines 
‘Firm’ to have the same meaning assign- 
ed to it by the Partnerhsip Act, the legal 
effect of that is to write Partnership Act 
definition of firm into the Income-tax 
Act just as if it has been actually writ- 
ten in it with the pen or printed in it 
and the moment you have that in the 
Income-tax Act, you have no occasion to 
refer to the Partnership Act at all. 

96. Such of those provisions of Part- 
nership Act which were adopted by or 
incorporated into the Income-tax Act 
through the well-recognised and establi- 
shed device or réferential legislation, 
must be dealt with <s°if they were ac- 
tually in the Income-tax Act, with the 
judicial Interpretation placed upon those 
adopted or incorporated concepts. There 
is thus no occasion to spell out any con- 
flict, apparent or real, between the two 
Acts as thé one was integrated into or 
interwoven into the warp and woof of 
the other later Act. For all practical pur- 
poses, it is the later Income-tax Act 
alone that has got to be looked into, 

-$7. Under the law of Partnership, a 
firm has no legal existence apart from 
its partners and it is merely compen- 
dious name to describe its partners. But 
under the Income-tax Act, the position 
is somewhat different. A firm can be 
charged as a distinct assessable entity as 
distinct from its partners who can also be 
assessed individually. Provisions contain- 
ed in S. 26 of Act of 1922 corresponding 
to S. 187 of the Act go to show that the 
technical view of the nature of a part- 
nership cannot be taken in applying the 
law of Income-tax. A firm, whether regis- 
tered or unregistered, is recognised under 
the Income-tax Act as a unit of assess- 
ment and its income computed as the 
income of any other unit. Legal person- 
ality is the gift of law, be it com- 
men law or statutory law, With 


1978 


Tts abrogative force, the- legis- 
dature can confer legal personality on 


any entity absolutely or qualifiedly. The 
Income-tax Act invests a firm with a 
personality which survives its reconsti- 


“tution, 

98. Section 187 occurs in Chap. XVI 
of the Act which deals with special pro- 
visions applicable to firms. The Income- 
tax Act, 1961 is based on the recom- 
mendations contained in the law . Com- 
mission’s Twelfth Report, 1958. As per 
that report, the provisions pertaining to 
firms, wherever they are contained in the 
Act or the Rules made thereunder, were 
all collected together in that chapter. As 
there was some difficulty in determining 
when there is a change in the consti- 


_ tution of a firm and where there is sug- 


gestion, specific circumstances wh-ch 
result in a change in the constitution, 
of a firm have been defined in S. 187 (2) 
of the Act. This repealing Act doeg not 
thus purport to alter the effect of the 
provisions of the repealed Act. It is, as 
it should be, having regard to the conso- 
ldating and amendatory nature of the 
Act. . ; 
99. Chapter XVI of the Act contain- 
ing Ss. 187 to 189 relate to assessment 
of firms. They are not charging sections. 
They are only machinery provisions. The 
principles and presumptions of int2r- 
pretation of charging provisions are not 
applicable tọ machinery provisions 
though contained in the taxing statrte. 
They are to be interpreted just like eny 
other provision of law. 


100. With, the aforesaid backgrouad, 
we ‘shall now interpret S. 187 of the Act. 


101. Where at the time of making an. 


assessment under S. 143 or S. 144, it is 
found that a change has occurred in zhe 
constitution of a firm, the assessm=nt 
shall have to be made under S. 187 on 
the firm as constituted at the time of 
making the assessment. As to when such 
a change takes place, S. 187 (2) provides 
by saying that, “for the purpose of this 
section, there is a change in the consti- 
tution of the firm, if ‘one of the partners 
ceases to be partners, in such circum- 
stances that one or more of the persons 
who were partners of the firm before the 


change continue as partner or partners - 


after the change.” 

102. “A human being ceases to be a 
person in law, as in fact, at death”. A 
partner of a firm ceases to be a partner 
on his death. Therefore, whenever a part- 
ner of a firm dies, such.a partner ceases 
to be a partner and as such there will be 
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“change in the constitution of the firm” 


-under sub-s, (2) of S. 187 of the Act, 


provided that one or.more of the persons 
who were partners of the firm before the 
change continue as partner or partners 
after the change. 

103. 
mine by the decisions of the Supreme 
Court rendered while interpreting S. 26 
of Act of 1922 also which corresponds 


to S. 187 of the Act excepting it be in} 


some particular matter tp which we shali 
advert to during the course of this judg- 
ment. The facts of these cas2s are given 
in the judgment of My Lord the Chief 
Justice, 


104. In Commr. of Income-tax v. 
A. W. Figgies & Co, (AIR 1953 SC 455) 
(supra) the following observations of 
Mahajan, J. (as he then was) while inter- 
preting S. 25 (4) of 1922 Act are relevant 
(at page 456) : 

“The Section does not regard a mere 
change in the personnel of the part- 
ners as amounting to succession and dis- 
regards such a change. It follows from 
the provisions of the section that a mere 
change in the constitution of the partner- 
ship does not necessarily bring into exist- 
ence a new assessable unit or a distinct 


. assessable entity and in such a case there 


is no devolution of the 
whole.” 

105. Adverting to the substratum of 
the business the firm was 2arrying on, 
the learned Judge proceeded to observe 
(at p. 456 of. AIR): 


“The true qtestion to decide is one of 


identity of the unit assessed under the 
Income-tax Act, 1918, which paid double 
tax in the year 1939, with the unit te 
whose business the private limited com- 
pany succeeded in the year 1947, We have 
no doubt that the Tribunal and the High 
Court were right in holding that in spite 
of the mere changes in the constitution 
of the firm the business of the firm as 
originally 
brokers right from its inception till the 
time it was succeeded by the limited 
company and that it was the same unit 
all through, carrying on the same busi- 
ness, at the same place and there was ne 
cesser of that business or any change in 
the ma 7 
x x 


“To all iteris. and purposes the firm ` 


as reconstituted was not a different unit 
but it remained the same unit in spite of 
the change in its constitution.” 

166. It is pertinent te nete that the 
definition of ‘partnership’ in S. 4 of the| 


{Prs. 97-105} A.P. 77 . 


I am fortified in this view off 


a cia xy 


business as @` 


constituted continued as tea ` 
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}Partnership Act lays particular stress 
jupon the {business being carried on by all 
ithe partners or any of them acting for 
all’ with which aspect alone the Income- 


\tax Act is primarily concerned and that: 


aspect of the definition was not allowed 
Jto undergo any transformation in the 
JAct though such ‘transformation took 
place in he definition of ‘partner’ and 
‘firm’ either statutorily or judicially. 

107. In ‘Shivram Poddar v. Income- 
fax Officer, (AIR 1964 ‘SC 1095) (supra) 
the Supreme ‘Court was considering 
‘S. 26 (1) ‘and (2) of Income-tax Act, 1922. 
Justice ‘Shah (as he then was) observed 
at page 827 of the report (51 ITR): (At 
page 1098 of AIR :SC): 

“Section 44 is, therefore, attracted only 
when the business of a firm is disconti- 
mued ie. when there is complete cessa- 
sion of the business and mot when there 
is a change in the ownership of the firm, 
or in its constitution, because by recon- 
stitution of the ‘firm, no change: is 
brought in ‘the personality of the firm, 
and succession to the business and not 
discontinuance of the business results.” 
The learned Judge proceeded further to 
observe at p. 828 (of ITR) : (at page 1098 
of AIR SC): 

“Where the firm is dissolved, but the 
business is not discontinued, there being 
change in the constitution of the firm, 
assessment has to Ibe made under S. 26(1) 
and if there be succession to the business, 
‘assessment has to be made under S. 26 
(2). The provisions relating to assessment 
on reconstituted or newly constituted 
firms, and on succession to the business 
are obligatory.” 

108. In Commr. of Income-tax V: 
Kirkend ‘Coal Co., (74 ITR 67) : (AIR 1969 
SC 1352), Justice Shah (as he then was) 
referred to his own judgment in Shivram 
Poddar case, (ATR 1964 SC 1095) after 
referring to the same ‘in extenso. 

109. But it is submitted that these 
@ecisions were rendered in the context 
ot S, 26 (1) of the Income-tax Act, 1922, 
the ‘language in wkich differs in a mate- 
rial particular from the language em- 
ployed in S. 187. We have already ex- 
tracted S, 187. We shall read S. 26 (1) 
of 1922 Act: . 

“26. Change in constitution of a 
firm: (1) Where at the time of making 
an ‘assessment under S. 23, it is found 
that a change has occurred in the con- 
stitution of a ‘firm or that a firm has been 
newly constituted, the assessment shall 
be made on ‘the firm as constituted at the 
time of making the assessment: 


- business 


A.LR. 


Provided that the income, profits and 
gains of the previous year- shall, for the 
purpose of inclusion in the total incomes : 
of the partners, be apportioned between . 
the partners who in such previous year 
were entitled to receive the same: 

Provided further that when the tax 
assessed upon a partner cannot be recov- 
ered from him it shall be recovered 
from the firm as constituted at the time 
of making the assessment.” l 

110. “Change in constitution of a firm” 
is the marginal heading, same in both 
the sections. The assessment shall have 
to be made in both the sections “on the 
firm as constituted at the time of making. 
the assessment.” Whereas the expression 
"as constituted” under S. 187 refers to a 
zase where “a change has occurred in the 
constitution of the firm”, that expression 
in S. 26 (1) refers to that and another 
zase also where “a firm has been newly 
constituted.” 


111. The expressions “a change in the 
constitution of a firm” as well as ‘a firm 
ñas been newly constituted” unde: S. 26 
{i) exhaust between themselves all the 
cases provided for under the rworic of 
“a change in the constitution of a firm” 
as defined for the purpose of S5. 187 
under cls. (a) and (b} of sub-s. (2) there- 
of as not to suggest any materiality of 
change between the old and the corres- 
ponding new section. 

112. The consolidating Act, 19€1 does 
not purport to bring any material change 
in the law relating to the assessment of 
firms. The only change sought to be 
brought about in 1961 Act as per the 
Law Commission’s Report is to coliect all 
provisions of law contained in the Act 
and the Rules made thereunder rertain- 
ing to the firms at one place in Chap. XVI 
and to define the conception of “change 
in the constitution of the firm” és was 
done under sub-s. (2) of S. 187. 

113. There is no case brought to our 
notice to show that having regard to the 
subject-matter to which the concapt of 
“a firm has been newly constituted” 
refers to, it falls uhder the category of 
“succession of one firm by another firm” 
under S. 188 of 1961 Act or under Sec- 
tion 26 (2) of 1922 Act. Besides taat, 
what falls within S. 187 falls 9utside 
S. 188, There is that declaration of statu- 
tory exclusion of cases falling under 
S. 187 from out of the purview of S. 188. 

ji4, Firms whether reconstituced or 
newly constituted or dissolved with their 
not being discontinued, fall 
under S. 26 (1) of the repealed Act ofj _ 


1978 -` 
1922. We may remind ` ourselves once 
again of the observations of Justice Shah 


—~|(as he then was) in Shivram Poddar’s 


“ ease (AIR 1964 SC 1095) that “where the 


fitm is dissolved but the business is nat 
discontinued, there being change in the 
constitution of the firm, assessment has. 
to be made under S. 26 (1).”. 

115. Therefore, the Supreme Court 
decisions are applicable to the interpr2- 
tation of S. 187 and govern the cas2s 
arising thereunder, 

116. The framers of the consolidating 
Act, 1961 grouped together under su- 
heading (c) in Chap. XVI, S. 187 dealing 
with “change in the constitution of a 
firm”, S. 188° with ,, Succession of one’ 
firm by another firm” and S. 189 which 
deals with “firms p or business 
discontinued” together, Therefore, cases 
where firm is dissolved and business dis- 
continued fall under “S. 189, But cases 
where there is a dissolution but the busi- 
ness was not discontinued, fall under 
S. 187 provided the other conditions 
mentioned therein are fulfilled. 

117. For one thing, the expression 
“dissolution” does not appear in S, 1€7. 
There is no justification grammatically, 
linguistically or otherwise to read into 
it by implication conceptions pertaining 
to dissolution, as the latter cases are zl- 
ready provided for under S. 189 as not 
to have any need to have recourse to 
S. 187. 
dating and amending and the presump- 
tions of interpretation negative such an 
interpretation. 


118. The consequences that may ficw. 


or follow from out of dissolution undar 
Partnership Act such as winding up of 
the affairs of the firm after dissolution 
are not envisaged in a case of dissolution 
followed by reconstitution under S. 137 
though such a case may fall under 
S. 189. 

119. Nor the tests of succession as 
laid down by Justice Subba Rao (ashe 
then was) in Commr. of Income-tax v. 
K. H. Chambers, ( (1965) 55 ITR 674! : 
(AIR 1965 SC 970) as referred to by My 
Lord the Chief Justice are satisfied in tae 
cases under reference, 

120. For the reasons given. above, I 
agree with the conclusion. reached by 
Kondaiah, J. speaking for the Full Benzh 
in Addl. Income-tax Commr., A. P. v. 


Visakha Flour Mills, (1977 Tax LR 41° 


(Andh Pra) (FB)) that where a firm is 
dissolved on account of the death of a 
partner and the business is continued 3y 


the remaining partners and another in — 


The nature of the Act consoli- 
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the. place of thei deceased! partner; there 


is only a change im the constitution of 
„the firm aa the meaning’ of! Si. 187 (2) 
‘of the Act. 


I agree with the conclusion 
of My Lord the Chief Justice andi 
Kondaiah, J. in the above. case that. when 
a case falls under S. 187, there: must be) 
a single assessment. I agree with the 


conclusion of my learned! brother, 
Raghuvir, J. i 
RAGHUVIR, J. (minority view): — 


121. In the Full Bemch judgment off 
Visakha Flour Mills. case: (1977 Tax LR 


°41) (Andk Pra} (FB) this court consider- 


ing an identical. reference: reviewed: al) 
the cases which have been cited. now 
before us, Kondaiah, J. speaking: for the 


Full Court. dealt. with alli aspects: of the’ 


question and the divergent. views expres=: 
sed in this regard by other High Courts: 
in the country. The fact that two of us: 
for the second time affirm and: reiterate: 
the views. expressed: earlier shows: the 
“question: is. open” (Chunilal V, Mehta & 
Sons, Ltd. v. Century Spg. & Mfg. Co. 
Ltd., ATR 1962 SC 1314 at. p.. 1318 (para 6); 
and ‘the subject. is capable of discussion: 
as possible “alternative: views’... There: is. 
no case in. this court. in which the view 
taken im Visakha Flour Mills case: 1977 


Tax LR 41 (Andh Pra) (FB) is doubted. © 


122.. The facts necessitating: the: refer. 
ences in R. C. No. 22 of 1975 and in: 
R. C. No. 67 of 1975 have been fully 
stated in the opinion of the Chief. Justice: 


123. Following the reasoning stated’ 


in the Visakha Flour Mills case (192% Tax 
LR 41 (Andh Pra) (FB}) (supra), in R.. C 
No. 22 of 1975 I answer the question that 
single assessment could be made. The 
answer is against the asssessee and n 
favour of the Revenue. In R. €. No. 


of 1975 the firm. constituted. im the nee i 


on 26-10-1970 has not “succeeded” the 
earlier firm constituted by the deed on 
1-10-1970 with im the meaning of S; 188 
of the Act but was a “change” under 
S. 187 (2) of the Act. The answer is in 
favour of the Revenue and against. the 
assessee, | 


Answered: against- 


the. Revenue.. 
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MADHAVA REDDY AND ©. i.. 


MADHUSUDAN RAO JJ; oe” i 
Bajaj International Pvt. Ltd., Peti- 


tioner v. The Indian Tobacco Suppliers 
Pvt. Ltd., Respondent, 


A.A.O. No. 204 of 1977, D/- 1-9-1977.* 


(A) Arbitration Act (10 of 1940), S. 34 
—A step in the proceedings—Party apply- 
ing for time to file written statement and 
applying for vacating order of attach- 
ment before judgment — Amount to tak- 
ing steps in the proceeding — Proceed- 
ings cannot be stayed under S. 34. 

The Arbitratiori Act envisages that any 
person seeking to take advantage of the 
arbitration clause stipulated under an 
agreement should do so at the earliest 
point of time after the notice of the suit 
is served and he is made aware of the 
claim against him which obviously en- 
. visages the service of copy of the plaint. 
Where the defendant who had taken 
time for filing the written statement on 
several occasions end who had also filed 
an application for vacating the order of 
attachment before judgment must be 
held to have taken steps in the proceed- 
ings and consequently disentitled to seek 
the stay of the proceedings in the suit 
under S, 34 of the Act. (1958) 2 An WR 
425; (1940) 1 All ER 151; AIR 1949 Mad 
582; AIR 1948 Mad 59; AIR 1954 Nag 
332; AIR 1966 Cal 315 Rel. on.- (Para 9) 
._ Anno: 3 AM., Arbitration Act (1940), 
"S, 34 Note. 17 


Cases Referred: 


AIR 1966 Cal 315 
(1958) 2 An WR 425 
AIR 1954 Nag 332 
AIR 1949 Mad 582 
AIR 1948 Cal 59 
(1940) 1 All ER 151: 162 LT-213 Pitchers 
Ltd. v. Plaza (Queensbury). 8 


M. Rajesekhara Reddy and P. Rama- 
krishnam Raju, for Appellant; A. Hanu- 
` mantha Rao and N. Narasimha Rao, for 
Respondent, 

MADHAVA REDDY J.:— This appeal 
is directed against the order of the Prin- 
cipal Subordinate Judge, Guntur, in I. A. 
No. 1867/76 rejecting the defendant-peti- 
tioner’s application under S. 34 of the 
Arbitration Act for the stay of suit O. S. 
35/76 on his file. 


*Against order of Principal, Sub, J. Gun- 
tur, D/- 2-4-1977. 
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2. The respondent filed the suit for 
recovery of damages for- breach cf.trade-- 
agreement, Ex. B-1 dated 27-9-1975 and::- 
the finance agreement, Ex, B-2 datéd 
27-9-1975. The trade agreement. was: Ù 
supply tobacco to the defendants and the 
Finance Agreement was to advance 
Rs, 15,00,000/-. According to the plaintiff, 
the defendant advanced only a sum of 
Rs. 8,30,000/- and committed a breach of 
contract by failing to advance the balance 
of the amount. These two agreements 
contained a clause under which the dis- 
putes arising thereunder had to be re- 
ferred to an arbitrator, z 

3. The defendants admit the execu- 
tion of these two agreements but plead 
that the agreements were rescinded and 
two other agreements, Exs. A-l1 & A-12 
dated 28-1-1976 were executed between 
the parties under which the obligation 
to advance the loan was reduced from 
Rs, 15,00,000/- to Rs. 8,00,000/- and the 
only agreements subsisting between the 
Parties were the agreements dated 28-1- 
1976. The agreement dated 28-1-1£76 con- 


‘tains the following clause. 


“In case of any disputes or differences 
shall at any time arise between the par- 
ties hereto as to the construction, meaning 
or effect of this agreement or anv clause 
or thing contained therein or the rights 
and liabilities of the parties herecnder in 
relation to the terms of the same shall 
be referred to a single arbitrator in case 


‘the parties agree upon one otherwise to 


two arbitrators, one to be appointed by 
each, Party to the dispute and in case 
of their disagreement and in so far as 
they disagree, to an umpire in accordance 
with and subject to the provisions of the 
Indian Arbitration Act, 1940 or any statu- 
tory modification or re-enactment thereof 
in such arbitration in force shall be held 
in Bombay and not elsewhere and the 
award or awards in such Arbitration 
may be made a rule of the Hign Court 
of Judicature or other appropriate Court 
at Bombay at the instance of either 
party.” 


4. Having regard to the arbitration 
clause, the defendant petitioner pleads 
that the suit filed by the respondent- 
plaintiff be stayed u/s 34 of.the Indian 
Arbitration Act. The plaintiff opposed 
this petition inter alia on the ground: 
(1) that the petitioner has taken steps 
in the proceedings before moving for 
stay of the suit under S. 34 of the Act 
and (2) that there is no agreed clause to 
tefer the dispute to arbitration. Both the 
grounds of opposition were upheld by the 


ar 


1978 


Court below and the petition for stay was 
dismissed. Hence this appeal. 


5. The  petitioner-defendant having 
been served with notice of the suit filed 
on 3-4-1976 entered appearance befor? 
the date of hearing and moved the Couri 
by way of an interlocutory application 
for raising the attachment of certain pro- 
perties of the ist defendant. The case 
was posted to 3-7-1976 for written state- 


: ment of the defendants. 


_ for filing the 


6. Several adjournments were granted 
at the request of the defendant-petitioner 
written statement anc 
finally time was extended till 3-7-197€ 
on payment of costs of Rs. 50/- to the 
plaintiff. Even on that day the defendant- 
petitioner did not file the written state- 
ment. Instead he paid Rs. 50/- and sought 
further time till 25-9-1976 for filing the 
written statement on condition of paying 
costs of Rs. 100/- to the plaintiff. Even 
on 25-9-1976 the defendant-petitioner did 
not file the written statement. On that 
day, instead of filing the written state- 
ment, he filed a petition for stay of the 
proceedings in the suit. The defendant- 
petitioner thus took steps both in the in- 
terlocutory proceedings relating to the 
attachment before judgment and in the 
suit itself by seeking adjournments for 
filing the written statement and paying 
costs on two occasions. These steps taken 
by the defendant are certainly steps in 
the proceedings in the interlocutory pro- 
ceedings as well as the proceedings in the 
suit itself, 


7. In Hawara Oil Mills v. Kishanlal 
Mills, (1958) 2 An WR 425 Satyanarayana 
Raju, J. (as he then was) held: 


“Where a particular application to 
Court amounts to a step in proceedings 
depends upon the circumstances of each 
case and no absolute test can be laid for 
determining it. The expression “Steps n 
the proceedings” in S. 34 of the Arbitra- 
tion Act means something in the nature 
of an application to the Court and this 
must be after the defendant knows what 
the plaintiff is suing him for. The provi- 
sions of the Code of Civil Procedure re- 
quire that a copy of the plaint should 
be attached to the summons and when the 
plaint copy is served on the defendant, 
the defendant is in a position to make up 
his mind as to whether it would be de- 
sirable to apply for any order for stay. If 
the suit summons were served upon the 
defendant and he was apprised of the suit 
claim, it cannot be said that he was not in 
a position to make up his ming as to 
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which of the alternatives he would take, 
whether to defend the suit or to apply for 
stay. If thereafter he makes an applica- 
tion for time to file a written statement, 
it must necessarily amount to a step in 
the proceedings.” 


8. In Pitchers Ltd. v. Plaza (Queens- 
bury) Ltd., (1940) 1 All ER 151 appearing 
before the Master and asking for leave 
to defend was held to be a step in the 
proceedings. In Gannu Rao v. Thiagaraja 
Rao (1948) 2 Mad LJ 606: AIR 1949 Mad 
582 it was held that if something is done 
by the party concerned which is in the 
nature of an application to the Court, it 
must necessarily come under the cate- 
gory of ‘step in the proceedings’ within 
the meaning of S. 34 of the Arbitration 
Act. In Sadhan Kumar v. Sunil Kumar 
ATR 1948 Cal 59 the filing of an applica- 
tion for time is held tantamount to taking 
other steps in the proceedings as provided 
in S. 34, In that case the defendant ap- 
plied for time for filing the written state- 
ment and that was construed as taking a 
step in the proceeding dientitling the 
petitioner from applying for stay of the 
proceedings under S. 34 of the Act. A 
request for time for filing the written 
statement may be made orally or in writ- 
ing. In either case as held in Abdul 
Quddos v. Abdul Gani, AIR 1954 Nag 332 
that constitutes a step in the proceeding. 
Further, in the instant . case, the peti- 
tioner had not only sought time for filing 
the written statement but having failed 
to file the written statement on the ad- 
journed dates of hearing also paid costs 
on two occasions to the plaintiff and 
sought further time for filing the written 
statement. He also filed a written appli- 
eation for vacating the order of attach- 
ment before judgment. Whether she party 
takes any step in the suit or in an inter- 
locutory proceeding in the suit, both in 
our opinion constitute a step in the pro- 
ceeding disentitling him to move for stay 
of the legal proceedings in the suit. In 
Amritraj v. Golcha Financiers, AIR 1966 
Cal 315 where the plaintiff while filing a 
suit simultaneously applied for an ex parte 
interim injunction and the defendant en- 
tering appearance opposed the extension 
of an injunction and also took time for 
filing an affidavit in opposition was held 
to have taken a step in the proceeding 
and consequently disentitled to apply 
under S. 34 of the Act for stay of the 
suit. In that case Mallick. J., observed 
(at p. 318 Para 6): ` 

“It is difficult to make a distinction be- 
tween filing a written statement in suit 
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and filing an opposition to an interlocu- 
tory application in that suit—both of them 
are “taking step in the suit.” Filing an 
affidavit in an interlocutory application 
is as much taking a step in the proceed- 
ing as filing a written statement or filing 
an affidavit in opposition to an applica~ 
tion under O. 12 R. 6, Interlocutory “pro- 
ceeding is a proceeding in the suit itself 
and any step taken in the proceeding is 
a step taken in the suit...... 5 

9. We find ourselves in agreement 
with this view. The Arbitration Act en- 
visages that any person seeking to take 
advantage of the arbitration clause stipu- 
lated under an agreement should do so 
at the earliest point of time after the 
notice of the suit is served and he is made 
aware of the claim against him which 
obviously envisages the service of a copy 
of the plaint. In the instant case, the de- 
fendant who has taken time for filing 
the written statement on several occasions 
and who has also filed an application for 
vacating the order of attachment before 
judgment must be held to have ‘taken 
steps in the proceedings and consequently 
disentitled to seek the stay of the pro- 
ceedings in the suit under S. 34 of the 
Act. 


10. In the view we had taken on the 
first contention, we deem it unnecessary 
to express any opinion on the other con- 
tention raised by the defendant-petitioner. 

11. In our view the learned Subordi- 
nate Judge was right in dismissing the 
defendant’s application for stay of the 
suit. This appeal therefore fails and is 
accordingly dismissed with costs. 

Appeal dismissed. 
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Jalagam Sitarama Rao and another, 
Petitioners v. The State of Andhra Pra- 
desh, Respondent. 


Tr, Civil Mise. Petns, Nos. 5301 & 7231 
of 1977, D/- 31-8-1977. 


Civil P. C. (5 of 1998), S. 24 — “Court 
subordinate to the High Court” — Mean- 
ing of — Whether Agency Court is sub- 
ordinate to High Courts. 

No portion cf Khammam District or 
Warangal district falls within the excep- 
tions specified in Cl. fa) or (b) of sub-sec. 
(3) or of sub-sec. (4) of S. 1 C. P. C. 
Therefore, the Civil P. C. by virtue of 
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aa ALB, 
the territorial extent defined umder 5. 1 
applies to Khammam and Warengal Dis- 
tricts of Andhra Pradesh as well. None 
of the provisions in the Scheculed Dis- 
tricts Act and Rules made thereunder 
specifically curtail the power :vested in 
the High Court under S. 24 of the Civil 
P. C. Rule 12 of the Agency Rules which 
is very restricted in its scope and which 
does not confer any right on a party to 


a proceeding to move for transfers can- , 
not be construed as affecting in any man~ 


ner the jurisdiction of the High Court 
under S. 24 C. P. C. It does not expressly 
take away the jurisdiction of the High 
Court. Nor are there any words in R. 12 
which by necessary implication excluded 
the jurisdiction of the High Court. That 
rule only empowers the Agent to move 
the High Court for the transfer of a suit 
from out of his jurisdiction. From that 
it cannot be inferred that the jurisdiction 
vested in the High Court wnder 8. 24 
C. P. C. is in any way restricted or taken 
away. But for S. 24 C. P. C. the Agent 
would not have the right to move the 
High Court. Thus the Agency court con- 
stituted under the Scheduled Districts 
Act and the Andhra Pradesh Agency 
Rules framed thereunder is a court sub- 
ordinate to the High Court anq the High 
Court has power under 5. 24 C. P, C. to 
transfer the suit pending in such Agency 
Court either to other Agency Zourt or to 
a Civil Court. However, on stch transfer 
the said suit would have to be tried in 
accordance with the same law and pro- 
cedure as would have been applicable to 
that suit if it were to continué before the 
Agency Court. 

Held that the suits im question 
were eminently fit cases which ought 
to be transferred from tne Agency 
Court to another Court. The suits 
were against the Government and plain- 
tiffs made certain allegations against the 
Ageni as furnishing cause of action for 
those suits. It was, therefore, just and 
necessary to transfer the suits to a Civil 
Court instead of to another Agency Court. 
Case law discussed. 

(Paras 4, £, 21, 24, 25) 

Anno: AIR Comm, C. F. C, S. 1, 
Notes 1, 2, 3, 4; S. 24, N. 9. 


Cases Referred: Chronological Paras 
(1976) C. M. P. Nos, 7886 cf 1876 and 
batch D/- 6-11-1976 (Amdk Pra) 16 


(1978) L. P. A. No. 200 of 1976 and Batch 
D/- 17-12-1976 {Andh Pra! 17 
(1974 T.C. M.P. Nos, 3177 and 3178 of 
1973 D/- 23-3-1974 (Andh Pra) 15, 19 
(1968) 2 Andh WR 390 14, 19 
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M. R. K. Chowdary (im Tr. CMP 
No, 5301 of 1977) and V. Rajendra Babw 
(in Tr. CMP No. 7231 of 1977), for Peti- 
tioners; Govt. Pleader for Commercial 
Taxes, for Respondent in both Petns, 

MADHAVA REDDY, J.:— These two 
transfer C. M. Ps. under S. 24 of the 
Civil P. C., are for the transfer of the 


, Suits from the Agency Court to a Civi 


‘ment at 


. mam. Tr. 


Court, Tr. C. M. P, No, 5301/77 is filec 
for transfer of the suit, O. S. No. 5/77 or 
the file of the Agent to Govern- 
Khammam to the Court 
of the Subordinate Judge at Kham- 
Cc M. P. No. 7231/77 is 
for the transfer of O. S. No. 8/76 on the 
file of the Agent to the State Government 
(District Collector), Warangal to the file 
of the Subordinate Judge’s Court or Dis- 
trict Judge’s Court at Warangal. 


2. Both the suits are filed against the 
State of Andhra Pradesh represented by 
the District Collector who is also desig- 
nated as the Agent ta the Government in 
the respective areas. For the disposal of 
these petitions, it is enough to state the 
facts in Tr. C. M. P. No. 5301/97. That 
suit is filed for an injunction against the 
Government and in particular against the 
Agent ta the Government restraining him 
from interfering with the possession of 
the petitioner over the lands situated in 
an agency area. The Agent is impleaded 
as a party-defendant in the suit. The 
transfer of the suit is sought on the 
ground that in the suit certain allegations 
are made against the Agent himself and 
that the action of the Agent in seeking 
to dispossess the petitioner in exercise 
of the powers conferred on him under 
the Scheduled District Act and the Agency 
Rules. made thereunder, read with the 
provisions of the Andhra Pradesh Schedu- 
Ted Areas Lamd Transfer Regulation, 1959 
furnishes the cause of action for the suit. 
The plaintiff-petitioner apprehends that 
justice would not be done and it is there- 
fore inexpedient. that the suit should be 
tried by the. Agent. 

2-8. A preliminary objection to the 
maintainability of the petition under S. 24 
of the Civil P. C. is raised by the learned 
Government pleader appearing for the 
respondent in these two petitions. 


3. It may be stated at the outset that 
on the facts of these cases in particuler 
the respondent has not opposed the 
transfer of the suits from the file of the 
particular Agency Court. The respondent 
opposes only on the ground that the High 
Court cannot invoke its jurisdiction under 
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S. 24 C. P. C. to transfer a suit from an 
Agency court. The Government contends 
that C. P. C. does not apply to Agency - 
Area or Agency Courts and that in any 
event the transfer of suit pending in an 
Agency Court could be made only to an- 
other Agency Court but not to a Civil 
Court. On the other hand the petitioner 
contends that the Civil P, C. is in force 
in the territory in which the suits are 
filed and the power vested in the High 
Court under S. 24 C. P. C. is not curtail- 
ed in any manner by the Scheduled Dis- 
tricts Act or the. Agency Rules made 
thereunder so as to prohibit the transfer 
of a suit pending in an Agency Court to 
a Civil Court. It is therefore necessary to 
examine firstly whether the Code of Civil 
Procedure is in force in the territory 
in which the Agency Court in which the 
present suits have been filed is situate, 
and secondly if there is anything in the 
Code of Civil Procedure or the Scheduled 
District Act, the Agency Rules made 
thereunder or the Andhra Pradesh Sche- 
dule Areas Land Transfer Regulation, 
which curtails the power vested in the 
High Court under S., 24 C. P. C, either 
expressly or by necessary implication to 
transfer a suit pending in the Agency 
Court te a Civil Court. 

4. One of the suits, as already noticed 
above, is pending before the Agent to the 
Government at Khammam and the other 
before the Agent to Government at War- 


angal. These suits were instituted in the 


years 1975 and 1976 respectively. The 
Civil P. C. as amended by Amendment 
Act 104 of 1976 came into force on Ist 
February, 1977. These petitiong for trams- 
fer have been filed subsequent to this 
amendment. S. 1 (3) and (4) of the 
amended Code of Civil Procedure reads as 
follows: . 

"1, (3) It extends to the whole of India 
except:— 

(a) the State of Jammu and Kashmir; 

(b) State of Nagaland and the tribal 
areas; 

Provided that the State Government 
concerned may, by notification in the 
Official Gazette, extend the provisions of 
this Code or any of them to the whole 
or part of the State of Nagaland or such 
tribal areas, as the case may be, with 
such supplemental, incidental or conse- 
quential modifications as may be speci- 
fied in the notification. 

Explanation:— In this clause, “tribal 
areas” means the territories which, im- 
mediately before the 2ist day of Jan. 
1972, were included in the tribal areas of 
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Assam as referred to in para 20 of the 
sixth Schedule to the Constitution. 

(4) In relation to Amindivi Islands, the 

East Godavari, West Godavari and Visa- 
khapatnam Agencies in the State of An- 
dhra Pradesh and the Union territory of 
Lakshadweep, the application of this Code 
shall be without prejudice to the applica- 
tion of any rule regulation for the time 
being in force in such islands, Agencies 
or such Union territory, as the case may 
be, relating to the application of this 
case.” : 
It would be seen that by virtue of sub- 
sec. (3) of S. 1, the Civil P. C. extends to 
the whole of India except (among others) 
of the “tribal Areas.” The areas which 
are deemed to te ‘Tribal Areas for tne 
purposes of sub-sec, (3) of Sec. 1, are 
specified in the Explanation.” “Tribal 
Areas” do not comprise of every 
area where there are tribals, but 
only such of those areas which 
immediately before the 21 day of 
Jan, 1972, were included in the tribal 
areas of Assam as referred to in para 20 
of the sixth Schedule tə the Constitution. 
However, sub-sec. (4) of S. 1 declares 
that in relation to the territories men- 
tioned therein, the application of the Cade 
shall be without prejucice to the applica- 
tion of any rule or regulation for the time 
being in force in such Islands, Agencies 
or such Union territories. The territories 
referred to therein, so far as the State of 
Andhra Pradesh is concerned, are East 
Godavari, West Godavari and Visakhapa- 
tnam Agencies, It would thus be noticed 
that no portion of Khammam District or 
Warangal district falls within the excep- 
tions specified in Cl, (a) or (b) sub-sec. 
(3) or (4) of S. 1 C. F. C. Therefore, the 
Code of Civil Procedure by virtue of the 
territorial extent defined under 5. 1 of 
the Act, applies to Khemmam and Waran- 
gal Districts of Andhra Pradesh as well. 
S. 4 of the Code however declares that 
in the absence of any specific provision 
to the contrary, nothing in this Code shall 
be deemed to limit or otherwise afčect 
any special or local law now in force or 
- any special jurisdiction or power conier- 
red, or any special form of procedure 
prescribed, by or uncer any other law 
for the time being in force. S. 5 (1) and 
(2) of the Code further declares as 
follows:— 

"5. Application of the Code to Revenue 
Courts:— 

(1) Where any Revenue Courts are 
governed by the provisions of this code 
in those matters of procedure upon which 
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any spezial enactment applicable tọ them 
is silent, the State Government may, by 
Notification in the Official Gazette, de- 
clares that any portions of those provisions 
which are not expressly made applicable 
by this Code shall not apply to those 
courts, or shall only apply to them with 
such modifications as the State Govern- 
ment may: prescribe. 


(2) “Revenue Court” in sub-sec, (1) 
means a Court having jurisdiction under 
any local law to entertain suits or other 
proceedings relating to the rent, revenue 
or profits of land used for agricultural 
purposes, but does not include a Civil 
Court having original jurisdiction under 
this Code to try such suits or proceedings 
as being suits or proceedings of a Civil 
nature.” 

‘Thus, in respect of Revenue Courts 
which are governed by the Civil 
P. C. in matters upon which the Special 
enactment is applicable to them is silent, 
Government is vested with the power to 
declare that all or any portion of those 
provisions of the Civil P. C. shall not 
apply to those courts. It may be stated 
that apart from what is contained in the 
Agency Rules which are framed under 
the Scheduled District Act, there is no 
other notification which either expressly 
applies the provisions of the Code of Civil 
Procedure or excludes the provisions or 
modifies the provisions of the Civil P. C. 
How far the provisions contained in the 
Agency Rules modify the provisions of 
the Civil P, C., in their application to the 
Agency courts themselves, does not 
strictly fall for consideration in these 
petitions. However, their impact on the 
Power of the High Court to exercise its 
jurisdiction under S. 24 of the Civil P. C. 
to transfer a case pending before an 
Agency Court to any other Agency Court 
or Civil Court requires to be considered 
by us. 

5. At the present juncture, it would 
be sufficient to note that the Civil P. C. 
in view of the territorial extent defined 
by sub-secs, (3) and (4) of S. 1 of the Act, 
epplies to the Districts of Khammam as 
well as Warangal irrespective of whether 
that area of Khamman District and that 
area of Warangal District with respect to 
which the petitions are filed are within 
or beyond the Agency area of Khammam 
and Warangal respectively. 

6. Section 3 of the Civil P, C. declares 
that for the purpose of the Code, the Dis- 
trict Court is subordinate to the High 
Court, and every Civil Court of a grade 
inferior to that of a District Court, and 
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every court of small causes is subordinate 
to the High Court and District Court. 
But what is a “Civil Court” is not defin- 
ed in the Code, 

7. Section 9 of the Code states - that 
the Courts shall have jurisdiction to sry 
all suits of a civil nature excepting sits 
of which theiy cognizance is either ex- 
pressly or impliedly barred. Where a 
right to property is contested that is 
deemed to be a suit of Civil nature. It is 
not disputed in these petitions that ‘the 
suits filed by the plaintiffs-petitioners are 
with respect to immovable property, the 
transfer of which, according to the res- 
pondents, is prohibited under the previ- 
sions of the Andhra Pradesh Scheduled 
Areas Land Transfer Regulations, .1£59. 
Where right to the land situated wit-in 
an agency area is involved that suit zas 
to be instituted in an Agency court as 
laid down in the Schedule District Act 
and the Agency Rules made thereuncer. 
It would be convenient to-refer at this 
stage to the said enactments and ne 
Rules, 


8. The Schedule Districts Act, 1874, 


which was in force in the former ‘Madzas - 


Presidency was later extended to tne 
State of Andhra Pradesh. 


9. The Agency Rules made thereunder 
were also amended under the Andhra 
Pradesh Regulation II of 1963 and fhe 
came into force on 1-12-1963. By virtne 
of this amendment, the Andhra Pradesh 
Schedule Districts Act and the Andkra 
Pradesh Agency Rules were enforced :n 
the Districts of Adilabad, Warangs]l, 
Khammam and Mahaboob Nagar. The 
Schedule District Act itself does not can- 
tain any provisions declaring that the 
Civil P, C. would apply to the Scheduled 
Districts or areas or tracts therein or tze 
Courts constituted thereunder. S. 6 autho- 
rises the local. Government to appoint 
Officers and regulate their procedure 
from time to time. It also empowers it 10 
define the jurisdiction of the officers and 
their powers and duties. Section 7 a- 
thorises continuance of the existing rules 
and the officers within the said area. 
Section 3 authorises the local Goverz- 
ment to notify in the local, gazette from 
time to time what enactments are ar- 
tually in force in any of the Scheduled 
Districts or in any part of such Districts. 
Upon such a notification being issued tha 
particular enactment shall be deemed <9 
be in force or not in force according 73 
the tenor of such notification. Section 2 
declares that the enactments mentioned 
in the second schedule shall be repeale2. 
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Section 5 authorises the extension of the 
enactments in force in any part of the 
territory of India to the Scheduled Dis- 
tricts. Section 5-A authorises the modifi» 
cation of those enactments in their appli- 


. cations to. the Scheduled Districts. In 


exercise of these powers, the Code of 
Civil Procedure has not been expressly 
extended to the Scheduled Districts nor 
declared to be not in force; nor is it ap- 
plied with any modifications to the sche- 
duled Districts. However, under the 
Agency Rules, framed in exercise of 
powers conferred on the Governor under 
S. 6 of the Scheduled Districts Act while 
stating the authorities shall have power 
to administer criminal and civil justice, 
it is declared under R. 3 that the Courts 
shall, subject to the provisions contained 
in the Agency Rules, have jurisdiction to 
try all suits of civil nature excepting 
suits of which their cognizance is either 
expressly or impliedly barred. The pro- 
cedure. prescribed under Rr. 5 to 28 is 
akin to the procedure laid down under 
the Code of Civil Procedure, but in some 
material aspects it is made much more 
simple. We are however not concerned 
in these petitions with the question as 
to what procedure would govern the 
proceedings before any Agency Court. 
Suffice to note that none of these rules 
except Rr. 11 and 12 refer to the power 
to transfer proceedings pending in an 
Agency Court. They do not refer to the 
power vested in the High Court under 
S. 24 of the Code of Civil Procedure. 
None of these rules, except Rr. 12, 48 and 
49 refer to the High Court. The refer- 
ence to the High Court under R. 12 is in 
the context of Transfer of a suit from 
an Agency Court to a Civil Court at the 
instance of the Agent. The reference to 
the High Court under R. 48 is in the con- 
text of a further appeal to the High Court 
from a decree passed by the Agent to the 
State Government on appeal from an 
original decree passed by any Court sub- 
ordinate to him, on grounds specified in 
S. 100, Civil P. C., and R. 49 provides 
for an appeal to the High Court from 
every original decree passed by the Agent 
to the State Government. None of the 
provisions in the Scheduled District Act 
and Rules’ made thereunder specifically 
curtail the power vested in the High 
Court under S. 24 of the Civil P. C. 

10. We may therefore now examine 
the. scope and ambit of S. 24 of the Civil 
P. C. which reads as follows :-— 


“24. General power of transfer and 
withdrawal a 
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(4) On the application of any of 
the parties and after notice to the 
parties and after hearing such of them 
as desired to be heard, or of its own 
motion without such notice, the High 
Court or the District Court may at any 
stage; 

(a) transfer any suit, appeal or other 
proceedings pending before it for trial or 
disposal to any Court subordinate to it 
and competent to try or dispose of the 
same, or 

(b) Withdraw any suit, appeal or other 
proceeding pending in any Court sub- 
ordinate to it, and 

(i) Try or dispose of the same; or 
(ii) transfer the same for trial or dis- 
posal to any Court subordinate to it and 
eompetent to try or dispose of the same; 
or 

(iii) re-transfer the same for trial or 
disposal to the Court from which it was 
withdrawn. 

(2) Where any suit or proceeding has 
been transferred or withdrawn under 
sub-s. (1), the Court which is thereafter 
to try or dispose of such suit or proceed- 
ing may subject to any special directions 
in the case of an order of transfer either 
re-try it or proceed from the point at 
which it was transferred or withdrawn. 

(3) For the purposes of this Section: 

(a) Courts of Additional and Assistant 
Judges shall be deemed to be subordinate 
to the District Court; 

(b) “Proceeding” includes a proceeding 
for the execution of a decree or order; 

(4) The Court trying any suit transfer- 
red or withdrawn under this section from 
a Court of Small Causes shall, for the 
purposes of such suit, be deemed to be 
a Court of Small Causes. 

(5) A suit or proceeding may be trans- 
ferred under this section from a Court 
which has no jurisdiction to try it.” 

11. Section 24, among others, em- 
powers the High Court to transfer any 
suit, appeal or other proceeding pending 
in any subordinate Court to any Court 
‘subordinate to it and competent to try 
or dispose of the same. For the exercise 
of this power by the High Court, the suit, 
appeal or other proceeding must be pend- 
ing before a Court subordinate to the 
High Court. . 

12. It is therefore necessary to exa- 
mine whether the Agent to the Govern- 
ment before whom the suits in question 
are pending is a “Court Subordinate to 
the High Court.” 

13. The Agent before whom the suits 
are pending is an authority constituted 
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under S. 6 of the Scheduled Districts 
Act and is vested with the jurisdiction 
to administer civil and criminal justice. 
The District Collectors. Khammam and 
Warangal respectively are designated 
under R. 1 of the Andhra Pradesh 
Agency Rules, as Agents tọ the State 
Government and are also constituted as 
the “District Judges” within the Agency 
tracts included in their respective dis- 
tricts. Under sub-r. (2) of R. 1,.the Agent 
to the Government is vested with the 
seme powers as are vested in the Dis- 
trict and Revenue Courts. Rule 3 em- 
powers the Courts to try all suits of a 
civil nature except the suits of which 
their cognizance is either expressly or 
impliedly barred. In trying the cases, 
the Agents are required to follow the 
procedure laid down under Rr. 5 to 48. 
From every decree made by the Agent, 
an appeal is provided under R. 49, to the 
High Court. If the decree is passed by 
the Agent to the Government in an ap- 
p2al from an original decree passed by 
a Court subordinate to him, a second ap- 
peal lies to the High Court under R. 48 
of the grounds specified in S. 100, C. P. C. 
An Agent to the State Government is em- 
powered under R. 54 to review his own 
judgment, Further, under R. 59, all peti- 
tions against the proceedings of the 
Agent to the Government in respect of 
matters not otherwise provided for in the 
rules must in the first instance be sub- 
mitted to the State Government which 
may, if necessary, refer them to the High 
Court. Thus, while disposing of the suits 
of civil nature, the Agent is required to 
follow the procedure which is similar in 
many respects to the procedure laid down 
in the Civil P. C. The decree that is ulti- 
mately passed by him is subject to the 
eppellate jurisdiction of the High Court 
under the Agency Rules. In respect of 
other matters not governed by any speci- 
fic rule, the proceedings of the Agent are 
subject to the orders that may be passed 
by the High Court on reference to it 
under R. 59. Thus, the Agent is expressly 
constituted as a “Court subordinate to 
the High Court” and that is as it should 
be for, the Agent is after all, by virtue 
of the powers conferred on him under 
she Scheduled Districts Act and the 
Agency Rules, vested with the jurisdic- 
tion to decide the disputes of civil nature 
and the rights with respect to the pro- 
verties within the Scheduled District. We 
have therefore little doubt that the 
Agency Court in so far as it disposes of 
suits of a civil nature under the Agency 
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Rules, is a Court subordinate to the High 
Court. 


14. Our learned brother, Sambæiva 
Rao, J., in R. Jagadeswara Rao v. A. 
Subbaiah, (1968) 2 An WR 390 on a 
consideration of the Agency Rules, held 
that the Court of Agent is a Court sub- 
ordinate to the High Court for the pur- 
pose of appeal. Though the learned coun- 
sel for the respondent contended thai in 
that case this Court was concerned with 
the transfer of a suit pending in the Ccurt 
of the Subordinate Judge, Kavali to the 
Agent’s (Collector) Court, Khammam, the 
question whether the Agent’s Court was 
a Court subordinate to the High Court 
did not specifically arise for considera- 
tion, We are unable to agree with this 
contention. Sambasiva Rao, J., had to con- 
sider the question whether the Agent’s 
Court was a Court subordinate to -he 
High Court because for transferring a 
suit under S. 24, C. P. C, that suit 
should not only be pending in a Court 
subordinate to the High Court but could 
be transferred only to a (court) subordinate 
to the High Court and not to any oth2r 
Court. The observation in R. Jaga- 
deswara Rao v, A. Subbaiah, (1968) 2 
An WR 390 in our view, were not obiter 
but were necessary for the disposal 
of those petitions. 


15. Venkatarama Sastry, J. in Tr.. 


C. M. P. No. 3177 of 1973 and C. M. P. 
No. 3178 of 1973 (Judgment dated 23-%- 
1974) (Andh Pra) dealing with an app-- 
cation under S. 24, C. P. C., for transfer 
of a case from an agency Court to a Civil 
Court held that R. 12 does not in terms 
prohibit a party who filed a suit in an 
Agency Court from approaching the Hign 
Court for a transfer of the case. On the 
other hand, it is only an enabling pro- 
vision empowering the agent to the Staz2 
Government, with the sanction of th2 
State Government, to approach the High 
Court for transfer, The learned Judg2 
further held that there is no prohibiticn 
under R. 12 of the Agency Rules to anv 
of the parties to litigation before am 
Agency Court to seek a transfer of the 
case under S. 24, C. P. C. He further 
held that the Agency Court is a Court 
subordinate to the High Court and thez 
the High Court has power to transfer 


suits under S. 24 of the Civil P. C. 


16. Our brother, Gangadhara Rao, J. 
in Transfer C.M.P. Nos. 7886 of 76 an= 
batch (Judgment dated 6-11-1976) (And& 
Pra) had to consider whether a case tz 
which S. 4 of the Andhra Pradesh Sche- 
duled Areas Land Transfer Regulations, 
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1959 applied be transferred from an 
Agency Court to a Civil Court, Section 4 
lays down that notwithstanding anything 
contained in any enactment, rule or law 
in force in the Agency tracts, every suit 
against a member of a Scheduled Tribe 
instituted after commencement of this 
Regulation shall be instituted only in the 


.Court having jurisdiction over the Agency 


tracts, Considering the question whether 
a suit to which S. 4 of the said Regula- 
tions applied could be transferred to a 
Civil Court, our learned brother held that 
the transfer could not be effected under 
S. 24 of the Civil P. C. But even while 
so holding, he observed that “there was 
no dispute that the Agency Court is a 
Court subordinate to the High Court.” 
The transfer was refused for the reason 
that the suit was filed against a member 
of a Scheduled Tribe and such a suit, in 
view of S. 4 of the Regulations could be 
instituted only in an Agency Court. How- 
ever that an Agency Court is a Court 
subordinate to the High Court was never 
disputed before the learned Judge, nor 
did the learned Judge in that judgment 
hold that it was not a Court subordinate 
to the High Court. 


17. In the L. P. A preferred, against 
the judgment (L. P. A. No. 200 of 1976 & 
Batch, D/- 17-12-1976) (AP) a Bench of 
this Court, while dismissing the Transfer 
C. M. P. observed: 


“The question is not whetker the High 
Court has power to transfer the case or 
whether the suit or proceeding should be 
tried before another Agency Munsif or 
any Agency Divisional Officer, but the 
question is whether it is competent to 
an ordinary Civil Court fo try a suit or 
proceeding cognizable by an Agency 
Munsif’s Court. Under the scheme of the 
Agency Rules, it is not open to a Civil 
Court to try a suit or proceeding which 
is within the jurisdiction of the Agency 
Munsif’s Court.” 


18. The Bench after considering the 
purpose behind the enactment of Agency 
Rules and the whole scheme of setting 
up by the Agency Munsifs’ Courts, ob- 
served : 
sotewaeed that a suit or. proceeding, which is 
within the exclusive jurisdiction of the 
Agency Munsif’s Court cannot be keard 
or disposed of by an ordinary Civil 
Court. It would be depriving the tribals 
of the special facilities given by the 
practice and procedure set out in the 
Agency Rules, if they are to be driven to 
litigation in any ordinary Civil Courts. 
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It is because of this peculiar feature of 
the protection of the tribals for whose 
benefit the Agency Rules have been 
framed that we hold that a suit cogniz- 
able by an Agency Munsif’s Court is not 
cognizable by any ordinary Civil Court 
except to the limited extent recognized 
by the Agency Rules themselves, e.g. in 
Rule 12.” $ 

19. In that view, their Lordships 
while dismissing the Transfer, C. M. P. 
observed that it is desirable that the suit 
should be transferred to another Agency 
Munsif’s Court and that the parties may 
move the Agent to State Government in 
that behalf. The Bench did not specifi- 
cally hold that the Agency Courts consti- 
tuted under the Scheduled Districts Act 
and the Agency Rules thereunder, are 
not Courts subordinate to the High 
Court. In fact, from the reference made 
in aforesaid judgment to the decisions 
of our learned brother Sambasiva 
Rao, J., in R. Jagadeswara Rao v. A. 
Subbaiah, (1968) 2 An WR 390 and 
Venkatarama Sastry, J., in Transfer 
C. M. P. 3177 and 3178 of 1973 dated 
23rd March, 1974 (Andh Pra) it would 
appear that the view expressed therein 
that the High Court had power under 
S. 24, C. P. C. to transfer matters pend- 
ing before ah Agency Court was not in- 
tended to be dissented from. Thus on the 
question whether the Agency Court is a 
Court Subordinate to the High Court 
within the meaning of 8. 24, C. P. C. 
there does not appear to be any diver- 
gent opinion so far as this High Court 
is concerned. For the reasons mentioned, 
we hold that the Agency Court whether 
an Agency Munsif’s Court or an Agency 
District Court, is a Court subordinate to 
the High Court for the purpose of S. 24 
of the Civil P, C, 

20. When once it is held that the 
Agency Court is a Court Subordinate to 
the High Court, there can be little doubt 
that the High Court is competent toa 
transfer a suit pending in the Agency 
Court to another Court Subordinate to it 
and competent to try the suit, The lear- 
ned Government Pleader however con- 
tended that having regard to R. 12 of the 
Agency Rules the power vested in the 
High Court under S. 24, C. P. C., must 
be deemed to have been impliedly taken 
away. Rule 12 of the Agency Rules reads 
as follows :— 

“12 (1) On the application of the 
Agent to the State Government made 
with the sanction of the State Govern- 
ment, the High Court may transfer a 
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suit, appeal or proceeding instituted in any 
Agency Court to such Civil Court sub- 
ordinate to the High Court situate outside 
the area comprised in the jurisdiction of 
the said Agent to the State Government 
as will have jurisdiction to try such suit, 
appeal or proceeding if it arose within 
the local limits of the jurisdiction of such 
Court. 


(2) The law and procedure applicable 
to any case so transferred shall be the 
law and procedure which would have 
been applicable if the transfer had not 
taken place; i 


Provided that an appeal from an order 
or decree in any such case shall be filed 
in the Court to which appeals would 
ordinarily lie from the orders and decrees 
of such Court. 


EXPLANATION: The expression “law 
and procedure” in this sub-rule shall in- 
clude also the law and procedure pre- 
scribed for appeals in Rr. 17 to 56 (both 
inclusive).” 

21. This rule authorises the High 
Court to transfer a suit, appeal or other 
proceeding instituted in any Agency 
Court to a Civil Court subordinate te the 
High Court on an application made to it 
by the Agent to the Government with 
the sanction of the State Government. 
Upon such an application being filed, the 
High Court may transfer the suit to a 
Civil Court subordinate to the High Court 
even if such Civil Court is situated be- 
yond the jurisdiction of the said Agent. 
Rule 12 does not confer a right on any 
party to a proceeding to apply to the 
High Court for the transfer of a suit, 
appeal or proceeding from one Agency 
Court to another Agency Court or 
from an Agency Court to a Civil 
Court. That the right vested in a party 
to a proceeding under R, 11 of the A. P. 
Agency rules is only to move the Agent 
for the transfer of a suit, appeal or other 
proceeding pending in an Agency Court 
under the jurisdiction of that Agent to 
any other Agency Court within its. juris- 
diction. Rule 12 which is very restricted 
in its scope and which does not confer 
any right on a party to a proceeding to 
move for transfers cannot be construed 
as affecting in any manner the jurisdic- 
tion of the High Court under S. 24, 
C. P. C. It does not expressly take away 
the jurisdiction of the High Court. Nor 
are there any words in R. 12 which by 
necessary implication excluded the juris- 
diction of the High Court. That rule only 
empowers the Agent to move the High 
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Court for the transfer of a suit from out 
of his jurisdiction, From that it cannot 
be inferred that the jurisdiction vestec 
in the High Court under S. 24, C, P. C 
is in any way restricted or taken away 
But for S. 24, C. P. Ç. the Agent woul 
not have the right to move the Higr. 
Court. Rule 12 of the Agency Rules 
merely enables the Agent or vests a right 
in him and to move the High Court for 
transfer. That provision cannot be con- 
strued as limiting the power of the Higt. 
Court under S. 24, C. P. C. 


22. It was also argued that under the 
Act the Agency Courts in disposing o= 
suits, appeals or other proceedings of a 
civil nature have to follow the procedure 
laid down under the Agency Rules and 
not the Civil P, C. and since S. 24 
C. P. C. is not made applicable to Agency 
Courts expressly under the Rules, the 
transfer of such suits cannot be made br 
the High Court. Jt must be pointed ouz 
that this contention ignores the basic 
fact that the Scheduled Districts Act and 
the Agency Rules made thereunder are 


intended to govern the proceedings in . 


suits, appeals or other proceedings pend- 
ing before the Agency Courts and do noz 
enlarge or restrict the power of the High 
Court. Agency Court is a creature of a 
statute and the power to transfer a sui: 
is vested in the High Court by an inde- 
pendent enactment. Any procedure laid 
down in the Agency Rules can only 
govern the Courts constituted thereunde> 
and not limit the power of the Higk 
Court vested in it under a different en- 
actment. For the same reason the con- 
tention of the learned Government Plea- 
der that certain provisions of the Civil 
P. C. not having been made applicable to 
the proceedings before the Agency 
Courts the High Court is precluded from 
transferring the suit from one Agency 
Court to another except in accordance 
with R. 12 of the Agency Rules cannot 
be accepted. Further S. 12 (2) lays down 
that even if a suit were transferred from 
the Agency Court to Civil Court, the 
same procedure as was required to be 


followed by an Agency Court is to be. 


followed by the transferee Court in dis- 
posing of the suit or other proceeding 
transferred to it. Hence that fact also 
cannot be a valid consideration for hold- 
ing that the proceeding in an Agencr 
Court cannot be transferred by the Hig 
Court or to a Civil Court. 

23. It’ was next contended that the 
Agency Courts are conferred with a spe- 
cial and exclusive jurisdiction to try 
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matters with respect to the property 
lying within the Agency Tracts. No doubt 
the Agency Rules confer power on the 
Agency Court constituted in this behalt 
to try all suits of the Civil nature except 
those the cognizance of which is expressly 
or impliedly barred. Under S. 4 of the 
Scheduled Areas Land Transfer Regula- 
tion, suits against a member of a Sche- 
duled Tribe can be instituted only in a 
Court having jurisdiction over the Agency 
Tracts and not before an ordinary Civil 
Court. But when once such a suit is 
instituted whether that suit could be 
transferred only to an Agency Court 
under R. 11 or R. 12 of the Agency Rules 
or could be transferred to a Court is a 
matter for which there is no express 
provision in the Schedule Area Regula- 
tion. On the contrary, R. 12 of the Agency 
Rules provided that on the application of 
an Agent to the State Government the 
High Court may transfer any suit, appeal 
or proceeding instituted in any Agency 
Court or a Civil Court subordirate to the 
High Court. This rule is of very wide 
application and covers all suits irrespec- 
tive of whether those suits are instituted 
by or against a tribal or a non-tribal and 
also to those to which both the parties 
are non-tribals. In short all suits irres- 
pective of whether the parties thereto 
are members of Scheduled Tribes or not 
one instituted in an Agency Court may 
be transferred to any Civil Court subordi- 
nate to the High Court. Under S. 4 of 
the Scheduled Areas Land Transfer 
Regulation, the prohibition is only re- 
garding the institution of a suit against 
a member of the Scheduled Tribe in a 
Court other than an Agency Court. There 
is, however, no prohibition against tran- 
sfer of such suits to a Civil Ccurt either 
under R. 11 or R. 12 of the Agency Rules. 
In fact sub-r. (2) of R. 12, already extract- 
ed above, which lays down that when 
any suit instituted in an Agency Court 
is transferred to a Civil Court, the same 
law and procedure which would have 
been applicable to the suit if the tran- 
sfer had not taken place would be applic- 
able even after the transfer of the case 
to a Civil Court would indicate that even 
a suit instituted by or against a Tribal 
could be transferred to a regular Civil 
Court and not necessarily to an Agency 
Court. However, notwithstanding such 
transfer, the protection afforded by the 
special law and procedure laid down for 
the administration of the Scheduled Dis- 
tricts and the agency tracts is assured to 
the members of the Scheduled Tribes, 
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Such transfer does not affect the rights of 
any of the parties either in the matter of 
substantive law or procedural law for 
even after the transfer the law and pro- 
cedure applicable to such suits while 
they were pending in the Agency Courts 
is assured to them even after the transfer 
to the Civil Court. In view of the above 
merely because there is a, prohibition 
against institution of suits against Sche- 
duled Tribes in a Court other than an 
Agency Court, ‘there is no warrant for 
concluding that the transfer of such a 
suit to a Civil Court is prohibited. So far 
as the suits against persons other than 
the Scheduled Tribe there is no express 
prohibition against institution in any 
Court other than the Agency Court. 
Hence the fact that there is a prohibition 
against the institution of certain suits in 
a Court other than the Agency Court 
under S. 4 of the Scheduled Areas Land 
Transfer Regulation the jurisdiction of 
the High Court under S. 24, C. P. C. to 
transfer suits pending in an Agency 
Court to a Civil Court is not in any way 
affected. 


24. In view of the above discussion 
we are clearly of the view that the 
Agency Court constituted under the Sche- 
duled Districts Act and the Andhra Pra- 
desh Agency Rules framed thereunder is 
a Court subordinate to the High Court 
and the High Court has power under 
S. 24, C. P. C. to transfer the suit pend- 
ing in such Agency Court either to an 
other Agency Court or to a Civil 
Court. However, on such transfer the 
said suit would have to be tried in 
accordance with the same law and proce- 
dure as would have been applicable to 
that suit if it were to continue before the 
Agency Court. 

25, On the facts of the present two 
cases even the respondent does not deny 
that these were eminently fit cases which 
ought to be transferred from the Agency 
Court to another Court. The suits are 
against the Government and plaintiffs 
made certain allegations against the 
Agent as furnishing cause of action for 
those suits. It is, therefore, just. and 
necessary to transfer the suits to a Civil 
Court instead of to another Agency Court. 

26. These petitions are, accordingly 
allowed and the suit O. S. No. 5 of 1977 
on the file of the Agent (Collector) to the 
State Government at Khammam is tran- 
sferred to the Court of. the Subordinate 
Judge, Khammam and O. S. No. 8 of 1976 
on the file of the Agent (Collector) to the 
State Government at Warangal is tran- 
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serred to the Court of the Subordinate 
Judge, Warangal. There will be no order 
as to costs. 

Petitions allowed, 
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RAMACHANDRA RAJU AND JEEVAN . 


REDDY, JJ. 
M. Vengamma and others, Appellants 
v. K. Duravasulu and others, Respon- 


dents. 


A. A. O. No. 202 of 1974, D/- 20-7 
1977.* 


(A) Motor Vehicles Act (4 of 1939). 
S. 95 (2) (b) (ii) (4) (as amended by Act 
56 of 1969) and S. 96 (4) — S. 95 (2) (b) 
(ii) (4) if retrospective. AIR 1976 Kant 
187 and 1977 ACJ 140 (Delhi), Dissent. 


So far as the insurer’s liability to third 
persons is concerned it is governed ex- 
clusively by the provisions of the Act 
and not by any contract or policy of in- 
surance between the insurer and the in- 
sured and therefore the amendment of 
S. 95 (2) (b) Gi) (4) automatically raises 
the limit of the insurer’s liability towards 
third parties where the vehicle is a 
motor-cab from Rs. 4,000 to Rs. 10,000 
from the date of commencement of the 
amendment namely 2-3-1970 and will 
have retrospective operation. Therefore 
where the insurance policy in respect of 
the motor car involved in the accident 
was taken on 12-2-1970 for a period of 
one year and the policy menticneg that 
the liability of the insurer in respect of 
individua] passenger was Rs. 4,000 in 
accordance with S. 95 (2) (b) (ii) (4) as 
it then stood and the accident took place 
on 12-3-70 after the amendment came 
into effect on 2-3-70 it was held that the 
insurer’s limit of liability towards each 
individual passenger would be Rs. 10,000 
as provided by amended S. 95 2) (b) (ii) 
(4) and under S. 96 (4) the insurer, would 
be entitled to recover from the insured 
the additional amount paid by it in ex- 
cess of the amount covered by the policy. 
C. M. A. No. 253 of 1975, D/- 17-6-1977 
(Andh Pra), Rel. on; AIR 1976 Kant 187 
and 1977 ACJ 140 (Delhi), Dissent. 

(Paras 4, 6, 13, 15, 19) 


Anno: AIR Comm. M. V. Act (1939), 
S. 95 N. 2 and S. 96. 
*(Against order of Addl. Dist. ©. (M. A. 


C. Tribunal), Chittoor, D/- 28-10-1972.) 
JU/KU/D782/77/GNB/MVJ 
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(B) Motor Vehicles Act (4 of 1939), 
S. 110-B — Compensation — Quantum of 


~~ Determination. 


~ 


sar 


ê -em 


Where the deceased who was killed in 
a motor accident was earning. Rs. 150 
p. m. and had eight members in his 
family and the trial Court assessed com- 
pensation at Rs. 8,550 on the basis of de- 
ceased’s monthly contribution to the 
family at Rs. 75 it: was held that having 
regard to the large number of members 
of the family the deceased’s monthly 
contribution towards the family should 
be enhanced to Rs, 112.50 and the com- 
pensation assessed at Rs. 12,825. 

(Para 3) 

Amo: AIR Comm. M. V. Act (1939), 
S5. 110-B N. 2. 

Cases Referred: Chronological Paras 


(1977) C. M. A. No. 253 of 1975, D/- 
17-6-1977 (Andh Pra) 4, 14 
1977 ACJ 140 (Delhi) 4, 15, 16 
AIR 1976 Kant 187:1976 ACJ 190 4, 15 
N. Venkatarayudu, for Appellants; 
D. V. Reddipantulu, for Respondent 
No. 2. ' 
JEEVAN REDDY, J.:— One M. Som- 
anna died in an accident, involving the 
Ambassador Car in which he was travel- 
ling, on 11-3-1970, The car was being 
driven in a rash and negligent manner 
and it went and hit a lorry, resulting in 
injuries to the deceased, leading to his 
instantaneous death. His legal representa- 
tives filed O. P. No. 43 of 1970, claiming 
a compensation of Rs. 30,000 on that ac- 
count. The claim was made against thé 
owner of the taxi-car (lst respondent) 
and against the Insurance Company (2nd 
respondent). While the ist respondent re- 
mained ex parte, the 2nd respondent de- 
fended the action, contending that there 
was no negligence or rashness on the part 
of the driver of the taxi-car. It further 
denied the quantum of compensation 
claimed by the petitioners. The Insur- 
ance Company filed an additional coun- 
ter stating that the taxi-car was licens- 
ed to carry only five passengers and that, 
in fact, it was carrying nine passengers 
at the time of the alleged incident and, 
therefore, the 2nd respondent is exone- 
rated of any liability, in that behalf. In 
any event, it was pleaded that its Habi- 
lity is limited only to Rs. 4,000 under 
S. 95 (2) (b) of the Act and that, it can- 
not be made liable for any larger 
amount. 
2. On the above pleadings, the Court 
below framed appropriate issues and, 
after receiving oral and documentary evi- 
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dence, adduced by the parties, found (i) 
that, the accident took place as a result 
of rash and negligent driving on the part 
of the driver of the taxi-car; (ii) the In- 
surance Company cannot be exonerated 
of its Statutory liability to pay compen- 
sation, merely because more than four 
passengers were travelling in the said 
taxi-car at the time of the accident; (iii) 
that, the Amendment Act (No. 56) of 1969, 
raising the limit of liability mentiond 
in S. 95 (2), is not with retrospective 
effect, and, therefore, the Insurance Com- 
pany is liable only in a sum of Rs. 4,000; 
and (iv) that, the petitioners are entitled 
to a total compensation of Rs. 8,550. The 
said compensation was allocated between 
the several petitioners. The petitioners 
(claimants) have, therefore, preferred 
this appeal claiming enhanced compensa- 
tion, and contending further that the li- 
ability of the Insurance Company is in 
an amount of Rs. 10,000 by virtue of the 
aforementioned Amendment Act. 

3. The first question which we have 
to decide pertains to the quantum of 
compensation to which the appellants 
(claimants) are entitled. The Court below 
has awarded a total amount of Rs. 8,550. 
On the material placed before it, the 
Court below held that the monthly in- 
come of the deceased can be put at 
Rs. 150 and that, out of it, his contribu- 
tion to the family (ie, the petitioners- 
appellants) can be taken at Rs. 75 per 
month. The annual contribution towards 
the family thus came to Rs. $00. Then, 
it allocated the said amount among the 
several petitioners (claimants) and, hav- 
ing regard to their expected life-span, 
the Court below worked out the amount 
payable to them and then deducted an 
amount of 10% therefrom on the ground 
that the amount was being awarded in a 
lump sum. The contention of the learned 
counsel for the appellants is that, even 
on the basis adopted by the Court below 
his clients are entitled to a higher com- 
pensation. We are inclined to agree with 
him. If the monthly" earnings of the de- 
ceased is taken at Rs. 150, the amount of 
contribution towards his family could 
not have been so low as Rs. 75 per month, 
having regard to the large number of 
members of the family. The deceased 
had both his parents alive, a wife, four 
sons and a daughter. Having regard to 
this number, we are inclined to enhance 
his contribution towards his family 
members by 50%. It would’ thus come 
to Rs. 112.50 Ps. per month. The rest of 
the formula adopted by the Court below 
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for working out the compensation has 
not been assailed before us. Adopting 
the said formula, therefore, we hold that 
the petitioners (appellants) are entitled 
to an enhancement of 50% on the contri~ 
bution already awarded. The total am- 
ount payable to the appellants thus 
comes to Rs, 12,825. The petitioners (ap~ 
pellants) shall be entitled to interest on 
the said amount @ 6% per annum, from 
the date of filing of the O. P. in the 
Court below, upto the date of realisation, 


4. The next and main question that 
is canvassed before us and argued at 
some length, pertains to the extent of 
insurer’s liability. In this case, the acci- 
dent took place on 12-3-1970. The insur- 
ance policy in respect of the said vehicle 
was taken on 12-2-1970 for a period of 
one year. The insurance policy mentions 
that the liability of the Insurance Com- 
pany in respect of an individual passen- 
ger is Rs. 4,000 only. The policy was in 
accordance with S. 95 (2) (b) (ii) (4), as 
it then stood. But, S. 95 (2) was amend- 
ed by the Motor Vehicles (Amendment) 
Act No. 56 of 1969, and the limit of Ru- 
pees 4,000 mentioned in the aforemen- 
tioned sub-clause was raised to Rupees 
10,000 for each individual passenger, The 
said Amendment Act came into effect on 
and from 2-3-1970. While the petitioners 
content that the said amendment entitles 
them to claim an amount of Rs. 10,000 
from the Insurance Company, the latter 
contends that the said Amendment Act 
has no retrospecive effect and that, ac- 
cording to the terms of the policy, it ‘is 
liable only in a sum of Rs, 4,000 and no- 
thing more. Counsel for the appellants 
relies upon a decision of a Bench of this 
- Court in C. M. A. No. 253 of 1975, D/- 

17-6-1977 (Andh Pra), in support of his 

contention, while Sri D. V. Reddi Pan- 
thulu, the learned counsel for the Insur- 
ance Company relies upon the decisions 
of Karnataka and Delhi High Courts re- 

ported in Premier Insurance Co. v. 

Padma Srinivasan, 1976 ACJ 190: (AIR 
1976 Kant 187) and Manmohan Sarup 

Kaushal v. Melaram, (1977 ACJ 140) 

(Delhi). 


5. To decide the above question, it is 
necessary to refer to the relevant provi- 
sions in Chapter VIII of the Motor Vehi- 
cles Act. According to S. 94 of the Act, 
no person shall use or allow any other 
person to use a motor vehicle in a pub- 
lic place, unless it is covered by a policy 
of insurance, complying with the re- 
quirements of the said ‘Chapter. Sec- 
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tion 95, in so far as it is relevant and as 
amended by Amendment Act No. 56 of 
1969, reads as follows:— 

“S. 95 (1): In order to comply with 
the requirements of this Chapter, a po- 
licy of insurance must bea policy 
which— è 

(a) is issued by a person who is an au- 


thorised insurer, or by a co-operative ` 


society allowed under S. 108 to transact, 
the business of an insurer; and 
(b) insures the person or classes of per- 


~ 


sons specified in the policy to the extent ' 


specified in sub-sec. (2)— 
(i) against any liability which may be 
incurred by him in respect of the death 


NO: 


of or bodily injury to any person or da- « 


mage to any property of a third party 
caused by or arising out of the use of 
the vehicle in a public place; 

(ii) against the death of or bodily in- 
jury to any passenger of a public service 
vehicle caused by or arising out of the 
use cf the vehicle in a public place, 

(other sub-clauses omitted) 

(iii) xx XX 

(2) Subject to the proviso to sub-s. (1) 
a policy of insurance shall cover any 
liability incurred in respect of any one 
accident upto the following limits, 
namely— 

(a) where the vehicle is a good vehicle, 
e limit of fifty thousand rupees in all, 
including the liabilities, if any, arising 
under the Workmen's Compensation Act, 
1923 in respect of the death of, or bodily 
injury to, employees (other than the 
driver) not exc€eding six in number, be- 
ing carried in the vehicle; 

(b) where the vehicle is a vehicle in 
which passengers are carried for hire or 
reward or by reason of or in pursuance 
of a contract of employment,— 

(i) in respect of persons other than 
passengers carried for hire or reward, a 
limit of fifty thousand rupees in all; 

(ii) in respect of passengers,— 

(1) a limit of fifty thousand rupees in 
ali where the vehicle is registered to 
carry not more than thirty passengers; 

(2) a limit of seventy-five thousand 
rupees in all where the vehicle is regis~ 
tered to carry more than thirty but not 
more than sixty passengers; 

(3) a limit of one lakh rupees in all 
where the vehicle is registered to carry 
more than sixty passengers; and 

(4) subject to the limits aforesaid, ten 
thousand rupees for each individual pas- 
cenger where the vehicle is a ‘motor cab, 
and five thousand rupees for each indi- 
vidual passenger in any other case; 
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(c) save as provided in cl. (d), where 
the vehicle is a vehicle of any other 
class, the amount of liability incurred:— 

(d) irrespective of the class of the ve- 
hicle, a limit of rupees two thousend 
in all in respect of damage to any pro- 
perty of a third party, 

(3) omitted. 

(4) A policy shall be of no effect for 
the purposes of this chapter unless 
until there is issued by the insurer in 
favour of the person by whom the policy 
is effected a certificate of insurance in 
the prescribed form and containing the 
prescribed particulars of any conditions 


subject to which the policy is issued and 


of any other prescribed matters; and dif- 
ferent forms, particulars and maters 
may be prescribed in different cases. 

(4-A) where a cover note issued by the 
insurer under provisions of this chapter 
or the rules made thereunder is not 2ol- 
lowed iby a policy of insurance, within thë 
prescribed time, the insurer shall, with- 
in seven days of the expiry of the period 
of the validity of the cover note, no7jify 
the fact to the registering authority in 
whose records the vehicle to which the 
cover note relates has been registered or 
to such other authority as the State Gov- 
ernment may prescribe......... a 

6. It is relevant to note that before 
the amendment, the several limits con- 
tained in the various clauses of sub-s. (2) 
were at a lower level. In so far as the 
liability in respect of an individual pas- 
senger travelling in a motor-car is con- 
cerned, the limit was Rs. 4,000 which has 
been raised to Rs. 10,000 by virtue of the 
said amendment. 


q. We may now refer to S. 96. Sub- 
ss. (1), (2) and (4) are relevant for our 
purposes, Sub-s. (1) reads as follows:— 

"S. 96. (1):— If, after a certificate of 
insurance has been issued under sub- 
sec. (4) of S. 95 in favour of the person 
by whom a policy has been effeczed, 
judgment in respect of any such liability 
as is required to be covered by a poicy 
under cl. (b) of sub-sec. (1) of S. 95 (be- 
ing a liability covered by the terms of 
the policy) is obtained against any per- 
son insured by the policy, then, notw-th- 
standing that the insurer may be entitled 
to avoid or cancel or may have avoičed 
or cancelled the policy, the insurer shall 
subject to the provisions of this section, 
pay to the person entitled to the berefit 
of the decree any sum not exceeding the 
sum assured payable thereunder, as if 
he were the judgment-debtor in respect 
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of the liability, together with any amount 
payable in respect of costs and any sum 
payable in respect of interest on that 
sum by virtue of any enactment relating 
to interest on judgments......” 


8. Sub-sec. (2) specified the grounds 
upon which the Insurance Company can 
defend the action for an accident claim. 
It is not necessary for our purposes to 
set out the said sub-section. Sub-sec. (4) 
then reads as follows:— 

"(4) If the amount which an insurer 
becomes liable under this Section to pay 
in respect of a liability incurred by a 
person insured by a policy exceeds the 
amount for which the insurer would 
apart from the provisions of this Section 
be liable under the policy in respect of 


- that liability, the insurer shall be en- 


titled to recover the excess from that 


person.” 


9. Sections 97 and 101 protect third 
parties from the consequences of insol- 
vency of the insured (owner of the vehi- 
ele). Section 110 onwards provide for thé 
constitution, procedure, award and its 
implementation by the Motor Accidents 
Claims Tribunals, 


10. The above provisions make it 
clear that no motor vehicle can be used 
in a public place unless it is covered by 
an insurance policy complying with the 
requirements of Chapter VIII, The re- 
quirements of an insurance policy and 
the limits of its liability are contained in 
S. 95. Section 95 (1) (b) makes it clear 
that an insurance policy, in every case, 
shall cover what is generally called the 
‘third party risk’, i.e., against any liabi- 
lity which may be incurred by the owner 
in respect of the death of, or bodily in- 
jury to any third person, or damage to 
his property, or to any passenger of a 
public service vehicle. Sub-sec. (2) pro~ 
vides for the limits of the liability in 


_the case of certain specified categories of 


vehicles. Clause (a) in sub-sec. (2) deals 
with vehicles in which passengers are 
carried for hire or reward, including a 
motor-cab. Clause (c) is applicable to all 
other vehicles and there is no limit to 
the insurer’s (Insurance Company’s) li- 
ability. Clause (d) provides a limit in 
the case of damage to the property of a 
third party. Sub-sec. (4) provides that an 
insurance policy shall come into effect 
only on the issuance of a certificate of 
insurance. In fact, Sec. 103 provides that 
as between the insurance policy and in- 
surance certfiicate, the latter prevails 
and is conclusive, Section 95 (1) makes 
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the Insurance Company Hable to dis- 
charge the liability created against the 
insured (owner of the vehicle) by any 
Court. The liability of the insurer is to 
discharge the said liability in a sum ‘not 
exceeding the sum assured payable 
thereunder (under the policy) as if the 
Insurance Company were the judgment- 
debtor. Sub-sec. (2) specifies the defen- 
ces which alone are available to an In- 
surance Company against a third party 
claim. Sub-sec. (4) provides that, where 
the Insurance Company is made to pay 
a higher amount by virtue of the liabi- 
lity created upon it by S. 96, than the 
amount assured under the policy, the 
insurer shall be entitled to recover the 
excess from the person concerned. 


11. The scheme of Chapter VIII thus 
discloses that it was primarily conceiv- 
ed in the interests of third parties. Every 
policy of insurance must, at the mini- 
mum, cover third party risk, and the 
Insurance Company is made liable to pay 
any amount awarded by the Motor Acci- 
dents Claims Tribunal subject, of course, 
to the limits prescribed by law. It is 
equally clear that but for the provisions 
in Chapter VIII, a third party could pro- 
ceed only against the owner of the vehi- 
ele for compensation and/or damages in 
ease of an accident. He could not have 
proceeded against the Insurance Com- 
pany because there is no privity between 
him and the Insurance Company. It is 
Chapter VIII of the Act which creates a 
statutory connection between the third 
party and the Insurance Company, and 
it is because of the said provisions that 
a third party can now proceed against 
the Insurance Company also and recover 
the sum awarded directly from the In- 
surance Company—subject again, of 
course, to the limits prescribed by the 
Act. While making the Insurance Com- 
pany so liable, the Act has also provided 
certain safeguards to it. It can defend a 
third party’s action on any of the grounds 
mentioned in S. 96 (2), but not on any 
other ground. Even if the Insurance Com- 
pany is entitled to cancel a policy or 
avoid its liability thereunder on any 
other ground vis-a-vis an insured, it can- 
not be exonerated from its liability to- 
wards third party on such ground. In 
other words, the grounds mentioned in 
S. 96 (2) are the only defences available 
to an Insurance Company against a third 
party claim. Section 96 (4), of course, 
again safeguards the interests of the In- 
surance Company, by providing that in 
eases where the Insurance Company is 
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made by law to pay a sum higher than 
what it had undertaken to pay under the 
policy, it can recover the same from the 
insured. 


12. Now, the Amendment Act (No, 
56) of 1969, which raised the limits men- 
tioned in S: 95 (2), does not expressly 
say that the said amendment is retros- 
pective. But, the question for our con- 
sideration is whether the said amend- 
ment in S. 95 (2) has the effect of auto- 


matically raising the limit of insurer's 
liability towards third party, notwith- 


standing the fact that the insurance po- 
lizy contains a lower limit according 
with the unamended limit. In other 
words, whether the third parties are en- 
titled to take benefit of the amended 
provision (higher limits of insurer’s 
liability) notwithstanding the fact that 
the policy, which was issued before the 
amendment came into force, assures a 
lower sum, 


13. Section 94 says that an insurance 
policy, complying with the requirements 
of Chapter VIII, is essential before a per- 
scn can use a vehicle in a public place; 
and S. 95 says that, in order to comply 
with the requirements of the said Chap- 
ter, a policy of insurance must be a po- 
liey which is issued by an authorised in- 
surer and insures the person or class 
of persons specified in the policy to the 
extent specified in sub-sec. (2) of Sec, 95 
against any liability in respect of death 
of, or bodily injury to a third party. 
Stb-sec. (2) provides the limits which 
must necessarily be adopted by an in- 
strance policy. In case of vehicles car- 
rying passengers for hire or reward, or 
in pursuance to a contract of employ- 
ment, the Act has fixed the total extent 
of liability, as well as the extent of liabi- 
licy towards each individual passenger. 
The object of prescribing the said limit 
is that no Insurance Company shall issue 
a policy assuring a sum lesser than the 
limits prescribed by S. 95 (2). It is equal- 
ly obvious that, if any policy so stipu- 
lates a lesser amount, it cannot be 
deemed to be a policy issued in accord- 
ance with the provisions of the said 
Chapter; to be valid, it must necessarily 
be a policy consistent with and in accord 
with the limits prescribed by law. In 
other words, so far as the insurer's liabi- 
lity towards third parties is concerned, 
it is governed exclusively by the provi- 
sions of the Act, and not by any con- 
tract or policy of insurance between the 
insurer and the insured. The point can 
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be illustrated like this: before the afcre- 
said Amendment Act, the liability to- 
wards each individual passenger travel- 
ling in a motor-cab was Rs. 4,000. Now, 
suppose the Insurance Company issuei a 
policy providing only a sum of Rs. 2,000 
towards each individual passenger in 
respect of a motor-cab; can it be said 
that in such a case the Insurance Com- 
pany would not have been made lizeble 
for anything more than Rs.2,000 because 
of the said stipulation of the policy, or 
whether in such a case the Court would 
have awarded the full limit of Rs. 4,000 
against the insurer? In our opinion, the 
answer is obvious; and that is, that the 
Court will have to and shall award the 
amount to the full statutory limit. If 
that is so, we see no difficulty in holcing 
that the Amendment Act automatically 
raises the limit of insurers liability 
towards third parties, from the date of 
commencement of the said amendms=nt, 
In this case, the accident took place after 
the coming into force of the Amendrrent 
Act, therefore, the Insurance Company’s 
limit of liability will be Rs. 10,000 to- 
wards each individual passenger, as pro- 
vided by S. 95 (2) (b) (ii) (4) of the Act. 
In such a case, the question may legiti- 
mately arise, what are the remedies of 
the Insurance Company with respect to 
the additional amount paid by it? In 
other words, while according to the po- 
licy in this case, it is only liable to pay 
Rs. 4,000 it is now made liable, by law, 
to pay a sum of Rs. 10,000. Such a situa- 
tion is clearly contemplated and pro- 
vided for by sub-sec. (4) of S. 96, which 
we have already set out above. The said 
sub-section, in terms, - provides that 
where the insurer is by law made to pay’ 
a higher amount than the amount cover- 
ed by the policy, it shall be entitled to 
recover the excess from the insured, 
The only provision which presented us 
with some difficulty in coming to his 
conclusion, is the one contained in sub- 
sec. (1) of S. 96. The said sub-section 
provides that, where a judgment has 
been given against an insured in res 
pect of liability covered by a policy (n= 
der S. 95 (1) (b)), then the insurer is 
bound to pay to such a third party the 
decretal amount “not exceeding the sum 
assured payable thereunder” as if the 
insurer were the judgment-debtor. Prima 
facie, it would appear that the insurer’s 
liability is only to pay the amount men- 
tioned in the policy, and nothing more. 
But, if such an interpretation is placed, 
sub-sec. (4) of S. 96 becomes otiose, We 
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have, therefore, to harmonize the said 
words occurring in sub-sec, (1) of S. 96 
with the other provisions and the szhe- , 
me of the said Chapter. Once we hold,— 
as we have already done hereinbefore— 
that the insurer’s liability towards third 
parties is governed exclusively by the 
provisions of law, and not by the terms 
of the contract, it would follow that the 
limits, if any, mentioned in the insurance 
policy with respect to the liability to- 
wards third parties shall automatically 
be deemed to have been modified with 
any modification in law. In other words, 
an amendment has the necessary effect 
of raising the limits of insurer's liabili- 
ty. The words ‘to the extent specified 
in sub-sec, (2)’, occurring in S. 95 (1 (b} 
have to be understood and read as ‘to 
the extent sptcifieg from time to time 
in sub-sec, (2P. So read, the words afore- 
mentioned, occurring in S. 96 (1), will 
become consistent with the rest of the 
provisions and spirit of Chapter VIL, 


14. An identical question had arisen 
before another Bench of this Court, con- 
sisting of Alladi Kuppuswami ang Ama- 
reswari, JJ. in C. M. A. No. 253 of 1975, 
D/- 17-6-1977 (Andh Pra). But, the coun~ 
sel appearing for the Insurance Company 
had conceded in the case that the liabi- 
lity towards third parties is governed by 
the statutory provisions contained in 
S. 95 (2) (b), and not by the terms of the 
policy. On that basis, it was held that 
the liability towards third parties is as 
per the amended limits (ie, higher 
limits). Though the point was not put 
in issue, we are of the opinion that the 
decision of the said Bench accords with 
and supports our view. 


15. Counsel for the Insurance Com- 
pany, however, contended that since the 
Amending Act does not contain any 
words giving retrospective operation to 
the said Amendment Act, it should be 
construed only as prospective and that, 
the policies issued before the said Am- 
endment Act shall continue to be spe- 
rative for the period for which they are 
issued, notwithstanding the said amend- 
ment in law. It is also argued that the 
Insurance Company had fixed anë cob 
lected a lesser premia having regard to 
the lower limit of risk undertaken by it, 
and that after the coming into force of 
the Amendment Act, it was neither un- 
der any obligation to, nor did it actual- 
ly demand and collect the difference in 


-premia payable in accordance with the 


enhanced limits of risk. It is also brought 
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to our notice that the insurance premia 
has been revised upwards in the light of 
the Amendment Act prescribing higher 
limits of risk. Reliance is placed upon 
the decisions of the Karnataka and Delhi 
High Courts, reported in Premier Insu~ 
rance Co. v. Padma Srinivasan, 1976 ACJ 
190: (AIR 1976 Kant 187) and Manmohan 
Sarup Kaushal v. Mela Ram, 1977 ACJ 
140 (Delhi) in support of the said pro- 
position. In our opinion, the said conten- 
tion is misplaced. The rule against re- 
trospectivity would be relevant if the 
rights of parties to a contract are sought 
to be retrospectively interfered with. We 
have already emphasised the distinction 
between the insurer’s liability towards 
the insured, and its liability towards 
third parties. While the former is based 
on a contract, the latter (i.e., liability to- 
wards third parties) is purely a creature 


of statute and is governed by the provi- - 


sions of law for the time being in force. 
By giving effect to the Amendment Act 
in respect cf liabilities arising after the 
coming into force of the Amendment 
Act, in favour of third parties, we are 
not disturbing the contractual rights of 
the parties. The liability of the owner is 
not enhanced, nor is any real prejudice 
caused to the insurer. The insurer can 
always recover the excess payment from 
the insured (owner). All that is happen- 
ing is that the Insurance Company has to 
pay to the third party in the first in- 
stance and then recover it from the 
owner (insured). The decision of the 
Karnataka High Court in Premier In- 
surance Cormpany v. Padma Srinivasan, 
1976 ACJ 190: (AIR 1976 Kant 187) is 
however exclusively based upon the said 
presumption against retrospectivity. It 
was observed therein (at p. 189):— 

M sane In zhe present case, the liability 
is determined by the terms of Ex. P-9, 
the Certificate of Insurance. It states that 
the liability is limited to that under 
Chapter VIII of the Motor Vehicles Act, 
1939. It means that the liability was 
limited to Rs. 20,000 according to S. 95 
(2) as it then stood. If retrospective effect 
is given to the amendment Act, 
it will have the effect of en- 
hancing the liability of the insurer 
to Rs. 50,000. In other words, it affects 
adversely the existing obligation of the 
insurer under the terms of the contract 
-entered intc by the insurer with the in- 
sured, There are no express words giv- 
ing retrospective effect to the -amend- 
ment of S. 95 (2) of the Motor Vehicles 
Hence the amendment must 
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be held to apply only to policies of in- 
surance or liabilities of the insurer creat» 
ed after the date the amendment came 
into effect, viz., 2-3-1970...... a 


16. But, as we have emphasized here< 
inbefore, there is no real enhancement in 
the liability of the insurer, since the in- 
surer can, in law, recover the excess pay- 
ment from the owner. Moreover, the lis 
ability of the insurer towards third par 
ties is not based upon, nor is governed 
by the terms of the policy. It does not 
matter what amount the parties to the 
policy stipulate. The limits prescribed 
by law operate and govern the extent of 
tae insurer’s liability, so far as third 
parties are concerned, irrespective of any 
scipulation between the insurer and the 
insured. It must be noted that the Kar- 
nataka High Court has not referred te 
or considered the effect of S. 96 (4), 
which gives a right to the insurer to 
recover the excess amount paid. by it, 
f-om the owner. So far as the decision 
of the Delhi High Court, reported in 
Man Mohan Sarup Kaushal v. Mela Ram 
(1977 ACJ 140) (Delhi) is concerned, the 
learned single Judge, while agreeing with 
tie reasoning of the decision of the Kar- 
nataka High Court referred to above, 
teld that in the case before him it was 
not proved that the Insurance Company 
has not collected the extra premium and 
has not issued the additional cover-note 
(y amending the policy), after the com- 
ing into force of the Amendment Act. In 
other words, it was not proved before 
tne learned Judge that the Insurance 
Company did not raise the limit of ita 
risk from Rs. 20,000 to Rs. 50,000 in ac- 
cordance with the Amendment Act. The 
insurance policy also was not produced 
before him. In those circumsancés, the 
learned Judge observed:— 


Therefore, the question whether 
tae insurance policy had covered the ins 
creased risk or not, is a question of fact 
which has not been established. 1 am 
not agreeable to remand the case for ad- 
mitting the additional evidence in respect 
of the policy. The reason is under S. 94 
there is a statutory bar against a per- 
son using a motor vehicle at public place 
unless and until there is in force in re~ 
lation to the vehicle a policy of insu~. 
rance complying with the requirements 
of Chapter 8 and as after 2nd March, 
1370 the offending vehicle was in use 
(and no suggestion has been given that 
the vehicle was being used without any ` 
insurance policy) the Court was entitled 
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to presume that on and from 2nd Marca, 
1970 when the amending Act came into 
force, the insurance policy .in respect of 
the vehicle conformed to the require- 
ments of the law and insured the risk 
upto Rs. 50,000; no evidence to the con- 
trary has been produced on the file to 
rebut the presumption. Moreover, tke 
insurance company is entitled to fecovet 
from the owner of the vehicle the excess 
amount it is made to pay for the acc. 
dent. This was envisaged by the con- 
tract of insurance and the insurance 
company will be free to pursue ics 
remedy for the purpose. It is, therefore, 
too late in the day to remand the case 
for re-trial for filling the lacuna in tke 
case. Consequently, I have declined to do 
so. The result is that the appeals of tke 
insurance company must fail...... a 


17. This decision thus recognizes tha 
insurer's right to collect the higher pre- 
mia in view of the increase in its liabi 
lity and to issue an increased risk note, 
It would be within its rights to do sa 
But any omission on its part to do so 
cannot and should not make any differ- 
ence to its statutory liability. It needs to 
be stressed that if the amendment in 
law is not applicable to the policies ab 
ready issued, then it is un-understandable 
under what authority can an insurer de- 
mand the higher premia and why should 
it do it at all? 

18. In the case before us, of course, 
the insurance policy has been producec, 
and it does not show that it was amends 
ed and additional premia collected after 
and in pursuance to the Amendment 
Act. But, the policy in this case contains 
the following significant clause:— ' 


“Nothing in this policy or any endorse-. 


ment hereon shall affect the right of anv 
person indemnified by this policy or any 
other person to recover an amount unde: 
or by virtue of the provisions of th^ 
Motor Vehicles Act 1939, S. 96. 

But the insured shall repay to the 
Company all sums paid by the Company 
which the Company would not have been 


19. The above clause in our opinion, 
clearly makes the terms of policy sub=- 
ject to the provisions of S. 96 of the Act 
and more particularly in the. case o? 
liability towards third parties. We have, 
however, already expressed our view in 
that behalf even without reference to 
the said clause in the policy. For the saic 
reasons, we are not in agreement witk 
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the principle and reasoning of the deci- 
sions of both Karnataka and Delhi High 
Courts, In our view, the limit of the in- 
surer’s liability towards third parties is 
as fixed by the Amendment Act i.e., in a 
sum of Rs. 10,000 in this case, According- 
ly, the Insurance Company skall pay a 
sum of Rs. 10,000 (Rupees ten thousand 
only) out of the total compensation of 
Rs. 12,825 awarded by us, with interest. 
The balance of compensation can be re- 
covered by the appellants (claimants) 
from the owner of the vehicle, ie. the 
ist respondent in the O. P. 


20. The appeal is, accordingly, allow- 
ed but, in the circumstances af the case, 
we direct the parties to bear their own 
costs in this appeal. 

Appeal allowed. 
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P. Ranga Reddy and others, Appellants 
v. Golla Sambasivarao and others, Res- 
pondents, 

A. A. O. No. 373 of 1976, D/- 6-6-1977." 

Civil P. C. (5 of 1908), S. 100-A — In- 
serted by Amendment Act (104 of 1976) 
— Scope and object — Judgment of a 
single Judge of High Court passed in 
miscellaneous appeal against an 
appellate order of remand — Bar enact- 
ed by S. 100-A applies and therefore no 
further Letters Patent appeal will lie. 
(Letters Patent (Mad), Cl. 15). 


The intention of the Parliament in en- 
acting S. 100-A of the Civil P. C. seems 
to be as discernible from the examination 
of the language employed therein to abo- 
lish all third appeals before a fourth. 
court. (Paras 19, 30) 

From the point of bar of further ap- 
peals S. 100-A, C.P.C. does not make 
any distinction between appeals from ap- 
pellate decrees and appeals from appel- 
late orders in the sense. that judgments 
by single Judge of a High Court from 
both categories of appeals are rendered 
statutorily non-appealable. Terminologi- 
cally, the disinction maintained by the 


‘existing law between second appeals un- 


der S, 100 and Civil: Miscellaneous Ap- 
peals under S. 104 read with ©. 43, R. 1, 
C.P.C. is sought to be done away with 


*(Against order of Dist. J., Ongole, D/- 
- 1-7-1976.) 
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by the Parliament for the purpose of. giv- 
ing effect to the bar. of further appeals. 
(Para 18} 

An appeal under the first part of cl. 15 
Letters Patent is only a second appeal 
in the third court whereas the appeal 
under the’second part of the aforesaid 
clause is a third appeal before the fourth 
‘court which is sought to .be abolished 
under S. 100-A of the Civil P. C. Hence 
on a correct interpretation of cl. 15 of 
Letters Patent and S. 100-A of the Civil 
P. C. the expression ‘no further appeal’ 
in S. 100-A, C.P.C. subsumes within its 
ambit all third appeals before the fourth 
court whether they are appeals from 
second appeals or C.M.As. provided such 
civil miscellaneous appeals are disposed 
of by a single Judge in exercise of the 
appellate jurisdiction with respect to a 
decree or order passed in exercise of 
appellate jurisdiction by the court below 
subject to the superintendence of: -the 
High Court. (Para 31) 
Held that the bar enacted under Sec- 
tion 100-A of the C.P.C. is attracted to 
the proposed appeal and there will not 
be any further appeal and in view of 
S. 100-A of the C.P.C. no Letters Patent 
appeal lies from the judgment of the 
single Judge of the High Court passed in 
an appeal from the order of remand pass- 


ed in appeal, (Paras 24, 38, 39) 
Cases Referred: Chronological Paras — 
AIR 1964 Andh Pra 527 . ~ 20° 
AIR. 1962 SC 256 fe = 14 
(1959) 2 Andh WR 554 22 
(1896) 23 Ind App 18: ILR 23 Cal 563 
(PC) 13 


1891 AC 107: 60 LJQB 145, Bank of Eng- 


land v. Vagliano Brothers E: 12 

M. Rajasekhara Reddy, for Appellants; 
N. Ramamohan ` Rao, for Respondent 
No. 1. 

JUDGMENT:— The point that arises 
for determination is‘ whether in view of 
S. 100-A of the Civil P. C., a Letters Pa- 
tent Appeal lies from the judgment of a 
single Judge of the High Court in a 
Civil Miscellaneous Appeal from an order 
of remand made by the lower appellate 
Court while disposing of an appeal. 
FACTS: . 

2. The respondents filed the 
O. S. No. 122/66 before the District 
Munsif, Giddalur for partition of a bus 
with all its accessories into sixteen shares 
and for allotment of three such shares 
to them or to apply the provisions of the 
Partnership Act and for an account. of 
all realisations made by the 1st, defen- 
dani. Various issues were framed but the 
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trial of the suit was confined to the issue 
as regards the maintainability of the 
suit. The trial court dismissed the suit: 
holding that the suit is not maintainable 
as the alleged partnership was opposed 
to public policy and offends the provi- 


sions of the Motor Vehicles Act and. 


S. 23 of the Contract Act. 


3. Aggrieved’ by that decision, 
respondents took up the matter in 
peal — A. S. No. 29 of 1972 before the 
learned District Judge, Ongole and the 
appellate authority reversed the finding 
of the trial court on the issue pertaining 
to the maintainability of the suit, allow- 
ed the appeal and remanded the case 
with a direction to the trial court to pro~ 
ceed with the triel of the suit and the 
other issues, ; 

4. The defendants preferred before 
the High Court a- Civil Miscellaneous 
Appeal (C.M.A. No. 373 of 1976) as 
against that order of remand under O. 43, 
R. 1 of the C.P.C. read with S..104 C.P.C. 
and a single Judge of the High -Court 
heard and allowed that appeal through 
a judgment dated Feb. 17, 1977 pro- 
nounced in the open court. i 


the 
ap- 


5. No application was. made before 
the single Judge as required under R. 105 
of the Andhra Pradesh High: Court 
Appellate Side Rules for leave to appeal 
under CI. 15 of the Letters Patent of the 
High Court orally and immediately after 
the judgment had been delivered on 
Feb, 17, 1977. 


’ 6. Sri Ramamohana Rao, learned 
counsel appearing for the respondents 
requesied for grant of leave to appeal 
under Cl. 15 of the Letters Patent four 
or five days after the date of the deli- 
‘very of judgment. That was opposed by 
Sri Rajasekhara Reddi learned counsel 
appearing for the appellants 
ground that no further appeal lies as per 
S. 100-A of the C.P.C. from the judg- 
ment of the single Judge in the appeal 
from an order of remand passed in ap- 
peal by the Court below and, therefore, 
no leave under Cl. 15 of the Letters Pa- 
tent can be granted as a right of appeal 
was itself abolished by S. 100-A of the 
C.P.C. Alternatively it was contended 
that this is not a fit case for the grant of 
leave under Cl. 15. In any event, 
Jearned counsel contended that no appli- 


cation for leave was made as required’ 


under Rule 105- of the Andhra Pradesh 
High Court Appellate Side Rules for 
feave’ to appeal orally and’ immediately 
and, therefore, the request of the learn- 


on the’ 


the - 


reese 5 Gallas 


1578 


ed counsel for the respondents cannot be 
acceded to. 


7. But the learned counsel for the 
respondents submitted that the bar ci 
5. 100-A C.P.C. operates only in respect 
of second appeals under S. 100 C.P.C. 
or civil miscellaneous second appeals brt 
not in respect of appeals under S. 104 
read with O. 43 of the C.P.C. from an 
order of remand. : 

8. As the solution to the problen 
raised depends upon the interpretation 
of 5. 100-A C.P.C. we shall read thz 
same: i , 

“5. 100-A. No further appeal in cer- 
tain cases:— Notwithstanding anything 
contained in any letters patent for any 
High Court or in any other instrument 
having the force of law or in any othe: 
law for the time being in force wher? 
any appeal from. the appellate decree o? 


order is heard or decided by a single - 


Judge of a High Court, no further ap- 
peal shall lie from the judgment, deci- 
sion or order of such single Judge im 
such appeal or from any decree passed 
in such appeal.” 

9. It is admitted, at any rate not dis- 
puted, that S. 100-A provided for th® 
bar of further appeals like Letters Pa- 
tent Appeal under Cl 15 of the Letters 
Patent from second appeal under S. 100 
C.P.C. or ‘C.M:S.As. Whereas Sri Rama- 
mohana Rao confines the bar to second 
appeals under S. 100 C.P.C. and Civi 
Miscellaneous second appeals, Sri Raja- 
sekhara Reddi contends that the bar com- 
prehends within its ambit civil miscella- 
neous appeal also under S. 104 read witk 
©. 43, R. 1 C.P.C. from an order of re- 
mand where the order of remand was 
passed by the Subordinate Court in ex- 
ercise of appellate jurisdiction. For one 
thing, S. 100-A does not mention either 
the expression ‘Second Appeal’ or for 
that matter the expression ‘Civil Miscel- 
laneous Appeal’ against an order of re- 
mand. 

10.. Section 100-A C.P.C. was insert- 
ed by Parliament through the Civil 
Procedure Code (Amendment) Act, 1976. 
This Amendment Act came into force 
on first day of Feb., 1977 as ‘per the noti- 
fication issued by the Central Govern- 
ment in exercise of the powers conferred 
by sub-sec. (2) of S. 1 of the abovesaid 
Amendment Act, 1976. 

11. Before .we proceed further, it 
may be noted in this connection that the 
validity of S. 100-A is not assailed be- 
fore me. Section 4 of the Civil P, G 
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dealing with the subject-matter of sav- 
ings provides that in the absence of any 
specific provision to the contrary, no- 
thing in this Code shall be deemed to 
limit or otherwise affect any special or 
local law now in force or any special 
jurisdiction or power conferred or any 
special form of procedure prescribed by 
or under any other law for tha time. b2- 


ing in force. The expression ‘Special 
jurisdiction” occurring in the aforesaid 
S. 4 refers to the “Special jurisdiction” 


conferred on the High Court under 
Cl. 15 of the Letters Patent snd, thera- 
fore the bar of S. 4 does not affect the 
special jurisdiction conferred on the 
High Court under Cl. 15 of the Letters 
Patent. It is not out of place to point out 
that S. 104 dealing with the subject-mai- 
ter of appeals from orders through ‘sub- 
sec. (2) thereof provides that no appeal 
shall lie from any order passed in ap- 
peal under this section. The order of re- 
mand can be passed only under O. 43 
read with S. 104 of the Civil P. C. ard 
the bar of further appeal from an order 
passed in appeal under S. 104 does not 
in any way affect the jurisdiction of ike 
High Court under Cl. 15 of the Letters 
Patent though that jurisdiction can te 
affected by Parliament as is sought to 
be done through the enactment of Sec- 
tion 100-A of the Civil P. C. providing 
for the abolition of certain further ap- 
peals as mentioned therein. 


Section 100-A’ C.P.C. — Interpretation of 


— Abolition of third appeals before a 
fourth court: 
12. Uninfluenced by any considere- 


tions derived from the previous state 
of law, it is proposed in the first instance 
to scrutinise the language of the amend- 
ed provision of S. 100-A for the purpose 
of ascertaining the meaning and the ir- 
tention of the Parliament, bearing in 
mind the caution admonished by Lord 
Herchull as early as in the year 1891 in 
Bank of England v. Vagliano Brothers, 
(1891) AC 107, to the following effect:— 

“I think...... the proper course is ia 
the first instance to examine the langu- 
age of the statute......... A 


13. The Judicial Committee of the 
Privy Council in Narendranath Sircar v. 
Kamala Basini Desai, (1895) 23 Ind App 
18 (PC) interpreting the Indian Succes- 
sion Act, 1865 approving the above ob- 
servation of Lord Herchull observed thet 
a Code must be construed according to 
the natural meaning of the languag? 
used and not on the assumpticn that it 
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was intended to leave the existing law 
unaltered, 

_ 14. Interpreting S. 39 (2) of the Arbi- 
tration Act, 1940 our Supreme Court ob- 
. served in Union of India v. Mohindra 
Supply Co., AIR 1962 SC 256 at p. 260, 
that— 

Sere the court must proceed to inter- 
pret the words of the statute without any 
pre-disposition towards the state of the 
law before the Arbitration Act was en- 
acted.” 

15. In the light of the aforesaid 
canons of interpretation, we shall now 
proceed to examine the language em- 
ployed in S. 100-A C.P.C. for the purpose 
of ascertaining its natural meaning. 

16. According to the marginal note 
to S: 100-A_of the Civil P. C., no further 
appeal lies in certain cases. What these 
cases are is made certain in the body of 


section which, omitting for the present - 


the non obstante clause, reads thus: 


Suresi where any appeal from the ap- 
pellate decree or order is heard or decid- 
ed by a single Judge of a High Court, 
no further appeal shall lie from the 
judgment, decision or order of 
single Judge in such appeal or from any 
decree passed in such appeal.” 

17. Further appeals are barred from 
two categories of appeals, i.e. appeals 
from appellate decrees and appeals from 
appellate orders. Appeals from appellate 
decrees are known as Second Appeals 
under S. 100 whereas appeals from ap- 
pellate orders including orders of re~- 
mand under S. 104 read with O. 43, 
R. 1 (wu) C.P.C. are known as Civil Mis- 
cellaneous Appeals. That further appeal 
from second appeal under S. 100 C.P.C. 
and Civil Misc. Second Appeal is barred 
is not disputed. But what is cisputed is 
whether further appeals. from civil mis- 
cellaneous appeals from orders of remand 
which are appellate in character are also 
barred. 

18. From the point of bar of further 
appeals S. 100-A C.P.C. does not make 
any distinction between appeals from 
appellate decrees and appeals from ap- 
pellate orders in the sense that judg- 
ments by single Judge of a High Court 
from both categories of appeals are ren- 
dered statutorily non-appealable. Termi- 
nologically, the distinction maintained by 
the existing law between second appeals 
under S. 100 and. Civil Miscellaneous 
Appeals under S. 104 read with O. 43 
R. 1 C.P.C. is sought to be done away 
with by the Parliament for the purpose 
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of giving effect to the bar of further| 
appeals. 


19. S. 100-A. Abolition of third ap- 
peals before a Fourth Court:— The in- 
tention of the Parliament in enacting 


Section 100-A of the Civil P. C. seems 
to be as discernible from the exa- 
mination of the language employed there- 
in to abolish all third appeals before a 
fourth court. 

20. In Krishnamacharyulu v. Sidda 
Veeraraju, AIR 1964 Andh Pra 527, the 
question raised is whether a Letters Pa- 
tent Appeal lies under Cl. 15 of Lettere 
Patent (Madras) from the judgment of a 
single Judge of the High Court allowing 
a civil miscellaneous appeal against an 
order of a subordinate Judge remanding 
the suit to the trial court for disposal on 
mèrits. The Division Bench in that case 
observed that civil miscellaneous appeal 
is in the nature of second appeal and held 
thus (at pp. 527-528 of ATR): 

“Notwithstanding the fact that the ap- 
peal presented by the respondent was 
described as civil miscellaneous appeal, it 
was a second appeal in that it was pre- 
ferred against the judgment of lower 
appellate court passed in exercise of its 
appellate jurisdiction. Consequently, 
despite the nomenclature of the appeal 
as Civil miscellaneous appeal, it does not 
cease to be a second appeal. Hence with- 
out leave of the Judge who has given 
the judgment now impeached before us, 
a letters patent appeal is not competent.” 

21. This is a case where the question 
raised was whether a letters patent ap- 
peal could be filed without leave against 
the judgment of a single Judge cf the 
High Court allowing the appeal filed by 
the respondents against the order of the 
Subordinate Judge remanding the suit 
brought by the appellants to the trial 
court for disposal on merits. It is in that 
connection the above observation was 
made. 

22. In Nagamma v, Venkatasubbaiah, 
(1959) 2 Andh WR 554, a Division Bench 
oi this court observed that “the test is 
not whether the appeal is filed as second 
appeal or civil miscellaneous appeal but 
whether the order was passed by the 
lower appellate court in the exer- 
cise of appellate jurisdiction or original 
jurisdiction. If that test is satisfied, it 
attracts the relevani clause and the leave 
of the Judge is pre-requisite.” 

23. The point that arose for conside~ 
ration in the case dealt with by the Di~ 
vision Bench was whether the order 
made by the Subordinate Judge, the ap- 
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pellate authority; under S. 114 read wiva 
O. 47, R. 1 C.P.C. reviewing its own judg- 
ment was made in the exercise of th? 
appellate jurisdiction. The contention 
urged on behalf of the appellant was 
that the order passed by the Subordi- 
nate Judge was not passed by him -n 
the exercise of his appellate jurisdicticn 
but in the exercise of its original juris- 
diction since he reviewed his own order. 
Repelling that contention the learned 
Judges made the aforesaid observaticn 
regarding the correct test to be applied. 


-24. In the instant case, the trial cout 
dismissed the suit on the ground that it 
is not maintainable as opposed to public 


policy embodied in S. 23 of the Contract: 


Act and as opposed to the provisions of 
the Motor Vehicles Act. In appeal that 
decision of the trial court was set asice 
and the matter was remanded to tke 
trial court for fresh disposal on othe? 
issues. Defendants 1 and 3 thereafter 
preferred the appeal before this court 
under O. 43, R. 1 read with S. 104 C.P.C. 
That appeal was allowed by this Court 
The question is whether it is such an 
appeal from the appellate decree or order 
within the meaning of S. 100-A of tke 
C.P.C. so as to bar further appeal there- 
from. The single Judge of this Court 
while disposing of the above civil mis- 
cellaneous appeal under O. 43, R. 1 C.P.C. 
is exercising appellate jurisdiction against 
an appellate decree or order because thë 
decree and judgment of the lower appel- 
late court allowing the appeal and re 
manding the matter was the subject- 
matter of the appeal before the single 
Judge of the High Court under O. 4é, 


R. 1 C.P.C. I am, therefore, of the opin- 


ion having regard to the language em- 
ployed in S. 100-A of the C.P.C. that no 
further appeal lies from the judgment of 
a single Judge of the High Court passed 
in a civil miscellaneous appeal from an 
order of remand passed by the lower ap- 
pellate court while exercising appellate 
jurisdiction. l 

25. All the aforesaid discussion is as 
regards that part of S. 100-A of the 
C.P.C. omitting the subject-matter of 
the non obstante clause contained there- 
in. We shall now propose to consider the 
effect and impact of that non obstante 
clause on the later part of the aforesaid 
section. Further appeals are barred un- 
der S. 100-A C.P.C. notwithstanding 
anything contained in any Letters Patenî 
for any High Court or in any other in- 
strument having the force of law or any 


P. R. Reddy v. G. Sambasivarao (Lakshmaiah J.) [Prs. 23-26-27] A.P. 101 


other law for the time being in force. We 
are concerned in this case with the non 
obstante clause in so far as it relates to 
the provisions contained in the Letters 
Patent for the High Court, the particular 
clause concerned being Cl. 15, which 
reads thus: 


“Appeal from the Courts of Original 
Jurisdiction to the High Court in its Ap- 
pellate Jurisdiction:— 


And we do further ordain that an ap- 
peal shall lie to the said High Court of 
judicature at Madras from the judgment 
(not being a judgment passed in the ex- 
ercise of appellate jurisdiction in respect 
of a decree or order made in the exercise 
of appellate jurisdiction by a court sub- 
ject to the superintendence ci the said 
High Court and not being an order made 
in the exercise of revisional jurisdiction 
and not being sentence or order passed 
or made in the exercise of power of 
superintendence. under the previsions of 
S. 107 of the Government of India Act, 
or in the exercise of criminal jurisdic- 
tion) of one Judge of the said High Court 
or one Judge of any Division Court, pur- 
suant to S. 108 of Government of India 
Act, and that notwithstanding anything 
hereinbefore provided an appeal shall lie 
to the said High Court from a judgment 


of one Judge of the said High 
Court or one Judge of any Di- 
vision Court, pursuant to Sec- 


tion 108 of the Government of India Act 
made (on or after the Ist day of Feb. 
1929) in the exercise of appellate juris- 
diction in respect of a decree or order 
made in the exercise of appellate juris- 
diction by a court subject to the super- 
intendence of the said High Court, where 
the Judge who passed the judgment de~- 
clares that the case is a fit one for appeal 
but that the right of appeal from other 
judgments of Judges of the said High 
Court or of such Division Court shall be 
to us, our heirs or successors in our or 
their Privy Council as hereinafter.” 


- 26-27. Clause 15 contains two parts. 
The first part provides that an appeal 
lies to the High Court from the judg- 
ment of one Judge of the said High Court. 
Certain decisions were excepted from 
out of the purview of the first part; they 
being (1) a judgment passed in the exer- 
cise of appellate jurisdiction in respect of 
a decree or order made in the exercise of 
appellate jurisdiction by a court subject 
to the superintendence of the said High 
Court; (2) any order made in the exer- 
cise of revisional jurisdiction and (3) any 
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sentence or order passed or made in the 
exercise of power of superintendence 
under the provisions of S. 107 of the 
Government of India Act or in the exer- 
cise of criminal jurisdiction. 

28. A further exception was engraft- 
ed upon. this exception which was found 
in the latter part by virtue of which, 
provision for appeal is made to lie to the 
High Court from a judgment of one 
Judge of the High Court in the exercise 
of appellate jurisdiction in respect of a 
decree or order made in the exercise of 
appellate jurisdiction by a court subject 
to the superintendence of the said High 
Court. But there is a condition precedent 
to be fulfilled before such a right of ap- 
peal can be availed of that being the ob- 
tainment of leave or certificate from such 
a single Judge that the case is a fit one 
for appeal. 

29. In other words, the first part pro- 
vides that an appeal shall lie to the High 
Court from the judgment of one .Judge 
of the said High Court, Certain class of 
gases were excepted from the first part 
where the judgments are passed in se- 
cond appeals or in exercise of revisional 
or criminal jurisdiction. So far as cases 
comprised under the first part of Cl. 15 
are concerned persons concerned are en- 
titled as a matter of right to prefer an 
appeal under Cl. 15 without the need on 
the part of the Judge to declare that it is 
a fit case for appeal; in other words 
without the leave or a certificate from 
the single Judge that it is a fit case for 
appeal. That requirement as regards the 
need to ask for leave or certificate that 
it is a fit case for appeal is applicable to 
the class of cases referred to under the 
second part of Cl. 15. From the class of 
eases excepted from out of the purview 
of the first part, second part of Cl. 15 
refers to them by providing appeals 
therefrom provided that a single Judge 
who passed the judgment certifies or 
grants leave that it is a fit case for being 
appealed against. Within the brackets of 
the ist part the class of cases sought to be 
excepted is “not being the judgment in 
the exercise of appellate jurisdiction in 
respect of a decree or order made in the 
exercise of appellate jurisdiction by a 
court subject to the superintendence of 
the said High Court. The class of cases 
comprised and subsumed in this category 
are sought to be excluded from out of 
the purview of the first part of Cl. 15; 
and included in the second part which 
commences with the non obstante clause 
that notwithstanding anything herein- 
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before provided an appeal shall lie to 
the said High Court from a judgment of 
one Judge of the said High Court in ex- 
ercise of the appellate jurisdiction in 
respect of a decree or order made in ex- 
ercise of appellate jurisdiction by th® 
court subject to the superintendence of 
the said High Court where the Judge 
‘who passed the judgment declares that 
the case is a fit one for appeal. 


30. Further appeals that were sought 
to be abolished under S. 100-A of the 
C.P.C. are appeals that were contemplat- 
ed by second part of Cl. 15 of the Letters 
Patent in so far they relate to the second 
appeals. In other words a reading of Sec- 
tion 100-A C.P.C. with Cl. 15 of the Let- 
ters Patent indisputably establishes the 
fact that it is the intention of the fram- 
ers of the amendment that there should 
be no third appeal before the fourth 
court as the letters patent appeal or any 
further appeal under S. 100-A C.P.C. 
will be only such third appeal before the 
fourth court. 

31. An appeal under the first part of 
Cl. 15 is only a second appeal in the third 
court whereas the appeal under the se- 
cond part of the aforesaid clause is a 
third appeal before the fourth court 
which is sought to be abolished under 
S. 100-A of the Code of Civil Procedure. 
I am therefore of the opinion that on a 
correct interpretation of Cl. 15 of the 
Letters Patent and S. 100-A of the Civil 
P. C. the expression “no further appeal” 
in S. 100-A C.P.C. subsumes within its 
ambit all third appeals before the fourth 
court whether they are appeals from s€- 
cond appeals or C.M.As. provided such 
civil miscellaneous appeals are disposed 
of by a single Judge in exercise of the 
appellate jurisdiction with respect to a 
decree or order passed in exercise of ap- 
pellate jurisdiction by the court below 
subject to the superintendence of the 
High Court. 

32. That is the effect of enacting for 
the bar of further appeals in S. 100-A 
C.P.C. prefaced by the non obstante 
clause relating to the appeals under 
Cl. 15 of the Letters Patent. This view of 
mine that S. 100-A C.P.C. envisages abo- 
lition of all third appeals ‘before a fourth 
court gains support from the notes of 
Cl. 40 of the Bill. 

33. Clause 40 of the notes on Clauses 
of Bill which was ultimately enacted re- 
sulting in the amendment of S. 100-A 
C.P.C. is rather very instructive as 
throwing light upon the correctness of 
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the interpretation that we are now plac 
ing upon S. 100-A C.P.C. That reads thus: 

“Under the letters patent, appeals lie, 
in certain cases, against the decision - cf 


a single Judge in a second appeal. Suca - 


an appeal in effect amounts to a . third 
appeal. For the purpose of minimising 


delay in the finality of adjudications, #. 


is not desirable to allow more than twa 
appeals. In the circumstances now Sec- 
tion 100-A is being inserted to © provid2 
that: there should be no further appeal 
against the decision of a single Judge in 
a second appeal. sa f 


34. It is not out of place to tonne: to 


the recommendations of the Law Com- 
mission in 14th report suggesting th? 
abolition of Letters Patent Appeals from 
the judgment of a single Judge of the 
High Court exercising . the - appellate 
jurisdiction. (See: 14th Report Vol. I 
pages 378, 381, paras 28 and 31), 


35. The view, therefore, taken thus b7 
me about. the. interpretation of S. 100-4 
ts quite consistent with the view of the 
sponsors of the bill which was ultimately 
enacted into S. 100-A C.P.C. besides the 
same being quite consistent with the 
views expressed by the Law Commission. 


36. Sri Rajasekhara Reddi, the learn- 
ed counsel appearing.for the plaintiffs 


contended that Rule 105 of the Appellate- - 


side Rules of Andhra Pradesh disentitles 


the defendants even otherwise to apply = 


for leave under Cl. 15 of the Letters Pa- 
tent. That Rule reads thus: 


“When an appeal against the appellate 


- decree or order has been heard ‘and dis- 


posed of by a single Judge, application 
for leave to appeal under Cl. 15 of the 
Letters Patent of the High Court shall 
be made orally and immediately after the 
judgment has been delivered.” 


37. The date on which the judgmen? 


was delivered in the civil miscellaneous 
appeal is 17-2-1977 and it.is only afte? 
three or four days after the judgmen? 
was delivered that a.request with res~- 
pect to leave was made by the learned 
counsel. According to Sri Rajasekhara 
Reddi, this belated request cannot be ac- 
ceded to -by this Court as per Rule 105 
of the. Appellate Side Rules. For one thing 
there is nothing contained in Cl. 15 ob- 
liging the person concerned to apply for 
leave orally and immediately after -the 
judgment has been delivered, No doub: 
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tkat rule may be said to have been made 
with a view tò securing the implementa- 
tion of Cl. 15 of the Letters Patent; but 
in view of my conclusion that no further 
appeal lies it is not necessary to go into 
the validity of this contention. 


38. As has already been seen it is an 
order of remand passed by the appellate 
ccurt in exercise of its appellate juris- 
diztion that was made the subject-matter 
of the appeal before this court in the 
C.M.A. In effect and substance, this civil 
mzscellaneous appeal is not a first appeal 
brt a second appeal from the judgment 
oË the lower ‘court rendered in the first 
appeal. If that is so, this falls under the 
category of cases comprised under the 
sezond part of Cl. 15 of the Letters Pa- 
tent; but for the amended S. 100-A of the 
C.P.C. this appeal would have fallen un- 
der the second part in which case there 
could have: been an appeal maintainable 


- provided a certificate is granted or decla- 


ration is given by the concerned Judge 
that it is a fit case for appeal, and it is 
precisely this type of third appeal before 
the fourth -court that was sought to be 
akolished ‘by abolition of further ap- 
peals under S. 100-A of the C.P.C, 


39. I am therefore satisfied for 
aforesaid reasons that the bar enacted 
urder S. 100-A of the C.P.C. is attract- 
ed to the proposed appeal and there will 
noi be any ‘further appeal and in view of 


the 


. S. 100-A of the C.P.C. no letters patent 


apoeal lies: from the judgment of the 
sirgle Judge of the High Court passed in: 
an appeal from the order of remand pass- 
ed in appeal. The matter is therefore dis- 
posed of. accordingly. There is no ques- 
ticn therefore of granting any leave be- 
caise the appeal itself with respect tò 
which leave is sought for was abolished. 


Order accordingly. 
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" Sakalabhaktula Vykunta Rao and 
others, Petitioners v, Made eee 
Respondent: 


ivil Revn. Petn. No. 82 af 1977, 


D/- 
16-2-1977.* ` 


*(Against order of Dist.. ‘Munsif, Tekkali, 


. Ol 20-12 -1976.) 
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Civil P. C. ( of 1908), O. 39, R. 1 and 
O. 19, Rr. 1 and 2 — Interlocutory appli- 
cation seeking temporary injunction — 
Petitioner filing affidavits in support — 
Court can decide the matter by affida- 
vits alone and not bound to summon de- 
ponents for cross-examination at the in- 
stance of a party — Provisions of O. 19, 
Rules 1 and 2 have no application to 
interlocutory matters governed by ©. 39, 
Rule 1. 


Order 39, Rule 1, provides expressly 
that the Court is permitted to dispose of 
the interlocutory application by affida- 
vits. In view of the urgency involved in 
the matter, the regular procedure of 
examining the petitioner and his wit- 
nesses and respondent and his witnesses 
is dispensed with and the Court is given 
a special power to decide the matter by 
affidavits. Further, the scope of enquiry 
is quite limited and the rights of parties 
are not decided finally. That being the 
purpose of giving special power to the 
Court under O. 39, R. 1, the question of 
summoning the deponent for the purpose 
of cross-examination at the instance of 
a party under O. 19, Rules 1 and 2 does 
not arise at all. The power given to the 
Court under O. 39, R. 1 to decide the 
matters by affidavits is unfettered and is 
not subjected to the provisions of O. 19, 
Rules 1 and.2. AIR 1968 Guj 198, Rel. on; 
AIR 1975 All 398 and C. R. P. No. 990 of 
1975, D/- 2-11-1976 (Andh Pra), Distin- 
guished. (Para 6) 
Cases - Referred: Chronological Paras 


(1976) C. R. P. No. 990 of 1975, D/- 2-11- 
1976 (Andh Pra) 7 


AIR 1975 All 398 7, 8 
AIR 1968 Guj 198 6 
N. V. Ranganadham, for Petitioners; 
C. N. Babu, for Respondent. 
ORDER:— This revision is directed 


against the order passed by the District 


Munsif, Tekkali in I. A. No. 470/1976 in . 


O. S. No. 75/1976. 

2. The petitioners are the defendants 
1 and 2 in the suit O. S. No. 75/1976 
which was filed for permanent injunction. 
Along with the suit, the plaintiff filed 
I. A. No. 369/1976 for the grant of tem- 
porary injunction pending disposal of the 
suit. The plaintiff filed some affidavits in 
support of the above mentioned I. A. One 
of the affidavits was given by the Vil- 
lage Karnam. The learned District Mun- 
sif granted interim injunction and issued 
notice to the respondent-defendants who 
are the petitioners herein. The petitioners 
after receiving the notice, filed a peti- 
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tion for vacating the interim injunction. 
The petitioners-defendants filed I. A. 
No. 470/1976 requesting the Court to 
summon the Village Karnam so that 
they would cross-examine him, as his 
affidavit contained certain false aver- 
ments. This petition was opposed by the 
respondent-plaintiff. The learned District 
Munsif gave the following reasons for 
dismissing it: ‘ 

“Absolutely there is no allegation to 
the effect that affidavits filed in support 
of the plaintiff's case are conflicting and 
that the deponents of such affidavits are 
absolutely necessary for cross-examining 
them. The apprehension of the petition- 
ers seems to be that the Village Karnam 
is sailing with the plaintiff and that it is 
possible for him to tamper the Village 
Accounts. Their apprehension in that re- 
gard seems to be’ unfounded,” 

It is this order that is assailed in this 
revision. 

3. Sri Ranganatham, the learned 
counsel for the petitioners, contends that 
the petitioners are entitled to cross-exa- 
mine the deponent with reference to the 
facts mentioned in the affidavit, as the 
petitioners felt that the affidavit contain- 
ed false averments and as the Village 
Karnam brought into existence the adan- 
gals to fabricate the evidence in support 
of the plaintiffs case. He. also contends 
that O. 19, Rr. 1 and 2 C.P.C., give such 
power to the Court and hence the learn- 
ed District Munsif committed jurisdic- 
tional error in not exercising the power 
given to it. He further contends that the 
reasons given by the learned District 
Munsif are contrary to law, as it is not 
necessary for the petitioners to show 
that the affidavits filed by the respon- 
dent-plaintiff are conflicting and that the 


petitioners apprehend that the Village 
Karnam may tamper the Village 
Accounts. é 


4. I do not think that the two reasons 
given by the lower Court refusing to 
summon the deponent who gave the affi- 
davit to facilitate the petitioners-defen- 
dants to cross-examine him with refer- 
ence to the averments in the affidavit are 
acceptable. It is not the law that if the 
affidavits are conflicting, then the depo- 
nents should be summoned for cross-exa~ 
mination. If the affidavits on which the 
plaintiff-petitioner relies happen : to be 
conflicting, the Court without any hesi- 
tation places no reliance on them and 
refuses to grant temporary injunction. 
In such a case, the need for  cross-exa- 
mining the deponents does not arise at 
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all. Even with regard to the second 
reason that the petitioners’ apprehension 
that the Village. Karnam tampers wizh 
the village accounts is unfounded, I 
have to say that it is irrelevant for the 
purpose of disposing of the petition. 


5. But merely because the reasons 
given by the learned District Munsif for 
refusing to summon the deponents are 
unsustainable, it does not mean that the 
petitioners are entitled to be granted the 
relief prayed for, as the party, be it 
plaintiff-petitioner or defendant-respoa- 
dent, cannot claim, as of right, the sum- 
moning of a person who gave an affida- 
vit for the purpose of cross-examination 
when he desires the same. This legal p>- 
sition is quite clear from the provisions 
of O. 39, R. 1, C.P.C. 


6. As stated above, the respondent- 
plaintiff filed the above cited interlocz- 
tory application requesting the court to 
grant temporary injunction against the 
petitioners and also filed some affidavits 
in support of his contentions. Order £9, 
R. 1 C.P.C. provides expressly that the 
Court is permitted to dispose of the in- 
terlocutory application by affidavits. in 
view of the urgency involved in the mat- 
ter, the regular procedure of examining 
the petitioner and his witnesses and res- 
pondent and his witnesses is dispensed 
with and the Court is given a special 
power to decide the matter by affidavics. 
Further, the scope of enquiry is quite 
limited and the rights of parties are not 
decided finally. That being the purpose 
of giving special power to the Court un- 
der O. 39, R. 1, the question of summon- 
ing the deponent for the purpose of cross- 
examination at the instance of a parzy 
under O. 19, Rules 1 and 2 does not arise 
at all. The power given to the Court un- 
der O. 39, R. 1 to decide the matters by 
affidavits is unfettered and is not subject- 
ed to the provisions of O. 19, Rules 1 and 
2. In short, the provisions of O. 19, 
Rules 1 and 2 have no application at =l 
to interlocutory matters governed by 
O, 39, R. 1. I am supported in this view 
by the decision of Gujarat High Court :n 
Mavji Khimji v. Manjibhai, AIR 1968 
Guj 198. Before the learned single Judge, 
it was contended that deponent who gave 
affidavit in support of the interlocutory 
application filed for the grant of tempo- 
rary injunction, should be summoned for 
the purpose of cross-examination. Repel- 
ling this contention, J. M. Seth, J., hed 
that when the court was given special 
power to decide certain interlocutory 
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matters by affidavit, that power is not 
subject to limitations and conditions pre- 
scribed by the provisions of Rules 1 and 
2 of O. 19. If really the legislature in- 
tended to place any conditions, and limi- 
tations in exercise of that special power 
also, the Legislature could have used 
those words in O. 39, R. 1 of the Code. 
The object underlying it may be that 
right of the parties in such interlocutory 
applications are not decided finally. The 
parties are not going to suffer as only 
for certain limited purposes, these I.As. 
were being decided and the rights of the 
parties were not being finally decided 
and that appears to be the reason why 
no such conditions and limitations have 
been prescribed in exercise of that spe- 
cial power. 


7. But Sri Ranganatham relies upon 
the decision of a single Judge of the 
Allahabad High Court in Abdul Hameed 
v. Mujee-Ul-Hasan, AIR 1975 All 398 
and the decision of Madhava Rao, J. of 
this Court in C. R. P. No. 990/1975 dated 
2-11-1976 (Andh Pra) in which, he fol- 
lowed the above cited decisicn of Ala- 
habad High Court. 


8. The decision of the Allahabad High 
Court in Abdul Hameed v. Majeed-Ul- 
Hasan, AIR 1975 All 398 and the deci- 
sion of Madhava Rao, J., in G R. P. No. 
990/75 dealt with the question that if the 
Court itself finds it essential for arriving 
at the truth of the matter and require the 
deponent to be examined, then the oppo- 
site party should’ be given an oppor- 
tunity to cross-examine the deponent 
even in an interlocutory matter like the 
one under O. 39, R. 1 C.P.C. Hence these 
rulings cannot be said to have dealt with 
the same point which is the subject-mat- 
ter of the case on hand. They are of no 
assistance to the petitioners. ‘It is, there- 
fore, clear that the petitioners are, as of 
rights, not entitled to any claim to call for 
the deponent for cross-examination with 
reference to the averments made in his 
affidavit. Hence, the contention of Sri 
Ranganatham that the Court below has 
committed an error in not exercising the 
right vested with it, is unsustainable. 
Though the reasons given by the learned 
District Munsif are unsustainable, yet 
the relief prayed for by the petitioners 
cannot be granted in view of the clear 
legal position discussed above. Thus I 
find no merits in the revision petition. It 
is therefore dismissed, but without costs. 

Revision dismissed. 
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S. OBUL REDDI, C. J., CHINNAPPA 
REDDY, MUKTADAR, MADHUSUDAN 
RAO AND PUNNAYYA, JJ. 


Tumati Rangayya, etc., Petitioners v. 


The State of Andhra Pradesh and others, 


Respondenis, 

Writ Petn. Nos, 1707 of 1977 ete, batch 
D/- 13-10-1977, 

(A) Constitution of India, Art. 252 (1) 
— Central law made under the power 
surrendered under Art. 252 prevails over 
a State law if there is any repugnancy — 
Doctrine of severability — Applicability. 
(@) A. P. Land Reforms (Ceiling on Agri- 
cultural Holdings) Act (1 of 1873), S. 3 
(G) — (Gi) Urban Land (Ceiling and Regu- 
lation) Act (1876), S. 2 (q).) 

A law made by Parliament pursuant 
to the power surrendered to it under 
Art. 252 prevails over a State law and 
the provisions of a State law to the ex- 
tent that they conflict with the Central 
law are void. The language of the Art. 252 
“any Act so passed shall apply to such 
States”, is peremptory enough to suggest 
that the Act so passed shall prevail over 
any other State law. The position is fur- 
ther clarified by the 2nd clause of Arti- 
cle 252 which bars the amendment or 
repeal of the Act by any Act of a State 
Legislature. Even Parliament is not em- 
powered to amend or repeal the Act ex- 
cept after following, again, the procedure 
prescribed by Art. 252 (1). Thus. a law 
made by Parliament pursuant to the 
power surrendered to it by the Législa- 
tures of two or more States holds a very 
.special position under the Constitution 
and must be held to prevail over any 
other State law. (Para 22) 

It is patent that while the expression 
‘land’ is defined in the widest terms in 
the Andhra Pradesh Land Reforms (Ceil- 
Ing on Agricultural Holdings) Act, the 
‘expression ‘vacant land’ in the Central 
Act (Urban Land (Ceiling and Regula- 
tion) Act, 1976) is defined in very narrow 
terms. While the definition of ‘land’ in 
the State Act includes land which is used 
or which is capable of being used for 
purposes of agriculture, including horti- 
culture, etc. the definition of ‘vacant land’ 
in the Central Act does not exclude from 
its compass land which is merely capable 
of being used for purposes of agriculture 
though not actually: so used; it does not 
even exclude land used for the punpose 
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of agriculture, if such land is not enter- 
ed in the. revenue or land records as for 
the purpose of agriculture or if 
such . land has been specified in thé 
master plan for purposes other than 
agriculture. Thus the provisions of the 
State Act are repugnant to the provisions 
of the Central Act to the extent of the 
land covered by both the definition of 
‘land’ in the State Act and the definition 
of ‘vacant land’ in the Central Act, and 
to that extent the provisions of the State 
Act are void, (Paras 9, 24) 


It cannot be said that the entire State 


_ Act should be strack down. Articles 251 


and 254 which do not deal with ultra 
vires .at all but with repugnancy only, 
expressly state that the State laws 
will be void to the extent of repug- 
nancy only. The basic assumption in both 
the Articles is that the State Laws are 
not ultra vires. The declaration that the 
State Laws are void to the extent of re- 
pugnancy only shows that the’ doctrine 
of severability is perforce applicable to 
eases of repugnancy also. It is not neces- 
sary therefore to strike down the whole 
of the definition of ‘hand’ in the Andhra 
Pradesh Act. The result is that the An- 
dhra Pradesh Land Reforms (Ceiling on 
Agricultural Holdings) Act does not 
apply to ‘vacant land’ in an ‘urban agglo- 
mération’ to which the Urban Land (Ceil- 
ing and Regulation) Act applies. AIR 
1957 SC 628, Followed. (Paras 24, 27, 40) 


Anno: AIR Commentaries Const. of 
India 2nd Edn. Art. 252 N. 1. 

(B) Constitution of India, Art. 254 — 
Scope — Inconsistencies between laws 
made by Parliament and laws made by 
Legislatures of States — Question of re- 
pugnancy arises only with reference to a 
legislation falling under the concurrent 
List. AIR 1976 SC 1031, Followed. 

f (Para 21) 

Anno: AIR Commentaries Const. of 
India 2nd Edn. Art. 254 N. 12. 

(€) Andhra Pradesh Land Reforms 
(Ceiling on Agricultural Holdings) Act (£ 
of. 1973), Ss, 4 and 4-A — S. 4 does not 
lose its immunity from attack because of 


addition of S. 4-A by Act (10 of 1977), 


The immunity granted to S. 4 of the 
Act by its inclusion in the Ninth Seche- 
dule has not been taken away by the 
amendment. (Para 33) 

It was realised at a later stage that 
S. 4 had unequal incidence on Hindus on 
the one hand and Muslims and Christians 
on the other hand, because the latter 
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had no system of joint family and ro 
one had a right by birth. In order to re- 
move this hostile discrimination, Act 10 
of 1977 was passed ang S. 4-A was in- 
serted. (Para 39) 
. If S. 4 as it stands is immune from az- 
tack because the original Act was in- 
cluded in the Ninth Schedule and if Sec- 
tion 4-A as it stands is perfectly valid, it 
is difficult to accept: the submission that 


S. 4 loses its ewe because of the 


effect of S. 4-A on S. 4 . (Para 31) 
Further, S. 4-A is an " independent pro- 
vision, in the nature of an exception 70 
S. 4. If the exception engrafted later is 
not immune from attack, it does not foi- 
low that the main provision also is not 
immune from attack despite its inclusicn 
in the Ninth Schedule. 
(D) Andhra Pradesh ‘Land Reforms 
(Ceiling on Agricultural Holdings) Act (1 
of 1973), S. 4-A — Section does not of- 
fend Art. 15 (1) of the Constitution — 
(Constitution of: ‘India, Art. 15 (1)). 


(Para 34) 
` (E) Andhra Pradesh Land Reforms 
(Ceiling on Agricultural: Holdings) Act 


(1 of 1973), Ss: 3 (u) and 6 — Additional 
Revenue Divisional Officers are Tribunals 


in the absence of Tribunals constituted 
under S. 6, (Para 38) 
(F) Andhra Pradesh Land Reforms 


(Ceiling on eee Holdings) Act, 
(1 of 1973), Ss. 6, 14 and 27 — Rules made 
under S. 27 — Rule 14 is valid. 

If the Additional District Judge as 
Chairman of Tribunal disposes of appezls 
by himself in the absence of the other 
member, on the ground that the meeting 
had to be adjourned on the previous 
occasion for want of quorum he acts 


‘strictly in accordance with’ R. 14 and 


there is nothing illegal in his action. The 
Rule has been made 


S. 27 read with Ss. 14 and 6 of the Act. 


The Rule is within the power given Ho- 


the Government and has apparently been 
made in the interests of the quick disp>- 
sal of the business of the Tribunals, and 
the speedy implementation of the Act. 
The rule and the disposal of the ‘business 
by the Chairman are perfectly valid. 


(Para 33) 

Cases - Referred: Chronological Paras 

AIR 1977 SC 915 33 

_ AIR 1976 SC 1031 31 
AIR 1975 SC 1193 i ~ 30, 31 

AIR 1975 SC 2299 28, 29, 37, 38 

AIR 1975 Andh Pra 315 (FB) 1 


AIR 1973 SC 1461 ` . 28, 29 


T. Rangayya v. State (FB) 


(Para 32)- 


pursuant to the. 
powers given to the Government und2r. 
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AIR 1972 SC 1738: 1972 Lab IC 900 6 


AIR 1935 SC 845. 30, 31 
AIR 1985 SC 1595 - 38 
„AIR 1959 SC 648 : 6 
AIR 1957 SC 297: 1957 Cri LJ 409 21 
AIR 1957 SC 628 : a; 26 
AIR 1956 SC 676 ~ 6 


AIR 1954 SC 752: 1954 Cri iy 1822 - 6 
AIR 1942 FC 27° 6 
AIR 1941 FC 47 - 21 


1909 AC 194:99 LT 786, La. Compagnie 
Hydraulique De St. Francois v. Conti- 
nental Heat and Light Co. 14 

(1891) 2 QB 267:64 LT 628, Kutner v. 
Phillips `. 6 

(1823) 5 L Ed 257:6 Wheat 264, Cohens 
v. Virginia 14 

8 CLR 465, Federated Saw Mills v. James 


Moore 14 
11 CLR 689, Owner of s, s. Kalibia v. 

Wilson ; 24 
48 CLR 128, Stock Motor Plough Ltd. y 

Forsyth À 


58 CLR 618, Victoria v. Commonwealth 
of Australia 
67 CLR 413, Victorian Chamber of ire 
facture v. Commonwealth 24 
. P. A. Chowdary, K. Krishna Rao, D. K. 
S. Reddy, N. Bhaskar Rao, P. Babulu 
Reddy, M/s. J. Eswara Prasad and J. 
Chamanti, R. Sundararami Reddy, M/s. 
M. B. Rama Sarma and S. Krishna 
Mohan,.C. Poornaiah, B. V. Subbaiah, K. 
Pratap Reddy, T. Venugopal Reddy, 
Y. V. Narayana, N. K. Acharya, A. Kri- 


. Shnaiah, S. Parvatha Rao, N. Rama Mo- 


han Rao, P. Rama Koti, C. V. N. Sastry, 
P. Krishna Reddy, E. -Manohar, Challa 
Sitaramayya, G. Chandrasekhara Reddy, 
V. Rajagopala Reddy, M/s. T. Veerabha- 
drayya and S. Satyanarayana Prasad, 
M/s. B. Bheema Raju, C. Sushela Devi, 
J. Chalameshwara Rao, M/s. N. Venkat- 


‘rayudu and B. V. Subbaiah, Y. Bhaskara 
‘Rao, C. Trivikrama Rao, M/s. 


S. Dasa- 
ratharama’ Reddy and S. R. Ashok, P. M. 
Gopal Rao, D. M. Deshmukh, K. Srikri- 
shna, M/s. M. Rajasekhara- Reddy and 
P. Ramakrishna Raju, K. Somakonda 
Reddy, G. Srirama Rao, M. S. R. Subrah- 
manyam, Y. B. Tata Rao, G. Suryanara- 
yana Murthy, O. Adinarayana Reddy, 
B. Subhashana Reddy, P. Sriramamur- 
thu, G. Ramakrishnaiah, M/s. K.. V. Su- 


:brahmanya Narsu and V. Ramana, M. S. 


K. Sastri, M/s. M. V. Ramana Reddy and 
Anilkumar Reddy, M. Chandrasekhara 
Rao, D. S. Ramachandra Murthy, K. Pa- 
laksha Reddy, C. V. Subba Rao, M. R. K. 
Chowdary, G. Prabhakar Rao, Sridhar 
Sagar, V. Rajagopala Reddy, G. V. L. N. 
V. Prasada Rao, K. Ranga Rao, M/s. 5S. 
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Venkata Reddy and M. Ramaiah, B. An- 
janeyulu, M/s. P. Kodanda Ramayya and 
E. V. Bhagiratha Rao, R. V. Subba Rao, 
K. V. Ayyappa Sastry, T. Anantha Babu, 
M. Ramachandra Reddy, K. Nagaraja 
Rao, Miss C. Susheela Devi, C. R. Pratap 
Reddy, M/s. M. Jagannadh and M. Kri- 
‚shna Rao, P. V. Seshaiah, D. Sudhakar 
Rao, M. Adinarayana Raju, V. Rajendra 
Babu, A. Panduranga Rao, C. Ananda 
Rao, T. Seshagiri Rao, N. Haridatha 
Reddy B. Prakash Rao, A. Rangachar- 
yulu, P. Jagannadha Reddy, G. Venu- 
gopala Rao, B. Sudershan Reddy, T. Ra- 
man, K. Mahipathi Rao, M. Lakshman 
Rao, Miss V. Lakshmi Devi, G. Bhasker 
Rao, for Petitioners; Advocate General, 
Govt. Pleader for Revenue ({NS), P. 
Nagaseshaiah, Mrs. A. Sambrajyam, E. 
Kalyan Ram and G. S. Murthy, for Res- 
pondents. 


CHINNAPPA REDDY, J.:— In 1961, 
the Andhra Pradesh Legislature passed 
the Andhra Pradesh (Ceiling on Agricul- 
tural Holdings) Act, 1961. The Act prov- 


ed ineffective and did not serve the pur- - 


pose for which it was designed. So, in 
1973, with much flourish and fanfare, 
the Andhra Pradesh Legislature passed 
the Andhra Pradesh Land Reforms (Ceil- 
ing on Agricultural Holdings) Act, 1 of 
1973, claimed to be more effective than 
its predecessor. The Act was preceded 
by Act 13 of 1972 and earlier by an 
Ordinance dated 2-5-1972 banning alie- 
nation of agricultural land. Though Act 
1 of 1973 was passed with much atten- 
dant publicity on 1-1-1973, it came into 
force only on 1-1-1975, the date notified 
by the State Government under S. 1 (3) 
of the Act. Very soon the constitutional 
validity of the Act was impeached on 
several grounds. A Full Bench of this 
Court upheld the validity of the Act in 
© M. Venkata Rao v: State of Andhra Pra- 
desh, AIR 1975 Andh Pra 315. Despite 
the fact that the judgment of this Court 
was rendered on 11-4-1975, there has been 
considerable delay in the implementation 
of the Act and the weaker sections of 
the people, whose hopes were raised 
and to whom many promises were made 
by the Act, have yet, in most cases, to 
reap the promised benefits. Meanwhile, 
it was discovered that S. 4 of the Act 
had unequal incidence on Hindus on the 
one hand and Muslims and Christians 
on the other because the latter had no 
system of joint family and none had a 
right by birth. In order to remove this 
hostile discrimination, the Andhra Pra- 
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desh Legislature enacted Act 8 of 1977 
and introduced S. 4-A into Act 1 of 1973. 
More about it later. 

2. While going ahead with the impo- 
sition of ceiling on holding of agricultu- 
ral lands, both the Houses of the Andhra 
Pradesh Legislature also passed a reso- 
lution authorising Parliament to regulate 
by law “the imposition of a ceiling on 
urban immovable property and acquisi- 
tion of such property in excess of the 
ceiling and all matters connected there- 
with or ancillary or incidental thereto”, 
The resolution was passed by the Houses 
on 7th and 8th April, 1972 in pursuance 
of Cl, (1) of Art. 252 of the Constitution. 
This was followed by an Ordinance 
dated 2-5-1972 and the Andhra Pradesh 


Act 12 of 1972, banning alienation of 


vacant land in urban areas in the State 
of Andhra Pradesh pursuant to the reso- 
lutions passed by the Legislatures of 
Andhra Pradesh and some. other States, 
Parliament, on 17-2-1976 enacied the 
Urban Land (Ceiling and Regulation) 
Act, 1976 (Central Act 33 of 1976). 

3. The constitutional validity of An- 
dhra Pradesh Act 1 of 1973 is once more 
under attack, this time on the ground 
that its provisions are repugnan: to the 
provisions of Central Act 33 of 1976. 
Other points, some touching on the con- 
stitutional validity of the Act and others 
not, have also been raised. We shall con- 
sider the issues raised one by one. 


4, Sri P. A. Choudary, learned coun- 
sel, who led the attack for the petitioners 
submitted that the source of power for 
both the legislations was Entry 18 in 
List II of the Seventh Schedule of the 
Constitution, that in relation to land 
which was agricultural land within the 
meaning of the State Act but not agri- 
cultural land within the meaning of the 
Central Act there was clear repugnancy 
between the two Acts, that as < result 
of the repugnancy the definition of agri- 
cultural land in the State Act would 
have to be struck down and that if that 
was done there would be nothing of sub- 
stance left in the State Act. 

5. Now, the questions to be consider- 
ed are whether there is any repugnancy 
or inconsistency between the provisions 
of the State Act and those of the Cen- 
tral Act and, if there is, what is the 
effect? 

6. First, what is repugnancy cr incon- 
sistency in relation to laws made by a 
Federal and a State Legislature? In 
Tika Ramji v. State of Uttar Pradesh, 


` direct conflict between the Central 
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AIR 1956 SC 676, Bhagwati J., referred 
to the three tests suggested by Nicholas 
in his Australian Constitution, 2nd Edi- 
tion p. 303:— 

“(1) There may be inconsistency in tke 
actual terms of the competing statutes 

(2) Though there may be no direct con- 
flict, a State law may be inoperative be- 
cause the Commonwealth law, or the 
award of the Commonwealth Court, is 
intended to be a complete exhaustive 
Code. 

(3) Even in the absence of intention, a 
conflict may arise when both State ard 
Commonwealth seek to exercise their 
powers over the same subject-matter.” 
Practically the same tests were suggest- 
ed by Subba Rao J., in Deep Chand v. 
State of Uttar Pradesh, AIR 1959 SC 648 
and by Sikri C. J., in State of Jammu 
and Kashmir v. M. S. Farooqi, AIR 1972 
SC 1738. It was not the contention of 
Shri P. A. Choudary that there was ary 
law 
and the State law, nor was it his conter:- 
tion that the Central law was intended 
to be a complete exhaustive code. His 
effort was to bring it within the third 
category of conflict. It is true as pointed 
out by the learned Advocate General, 
two laws dealing with the same subject- 
matter may co-exist and may be suscep- 
tible of simultaneous obedience. But, as 
pointed out by Evatt J., in Stock Motor 
Plough Limited v. Forsyth, 48 CLR 123, 

“It is now established, therefore, that 
State and Federal laws may be inconsis- 
tent, although obedience to both laws :s 
possible. There may even be _ inconsis- 
tency although each law imposes tke 
very same duty of obedience. These cor- 
clusions have in the main, been reached, 
by ascribing ‘inconsistency’ to a State 
law, not because the Federal law direc 
ly invalidates or conflicts with it, but 
because the Federal law is said to ‘cover 
the field.’ 

This is a very ambiguous phrase, be- 
cause subject-matters of legislation beer 
little resemblance to geographical areas. 
It is no more than a cliche for expres- 
sing the fact that, by reason of the suk- 
ject-matter dealt with, and the method 
of dealing with it, and the nature and 
multiplicity of the regulations prescrik- 
ed, the Federal authority has adopted a 
plan or scheme which will ‘be hindered 
and obstructed if any additional regule- 
tions whatever are prescribed upon thé 
subject by any other authority: if, in 
other words, the subject is either touck~ 
ed or trenched upon by State authority.’ 


T. Rangayya v. State (FB) (C. Reddy J.) 


[Prs. 6-7] A.P. 109 


In Victoria v. Commonwealth of Austra- 
lia, 58 CLR 618, Dixon J., explained 
what was meant by ‘inconsistency’. He 
said, 

“When a State law, if valid, would 
alter, impair or detract from the opera- 
tion of a law of the Commonwealth Par- 
liament, then to that extent it is invalid.” 
A simple, practical but not exhaustive 
test to determine when -Federal and State 
laws in regard to the same subject-mat- 
ter may be said to conflict is, perhaps, to 
ask the question whether if both the 
laws had been made by the same Legis- 


lature, the latter law would repeal the 
former law by implication, Conversely 
it has been said in Kutner v. Phillips, 


(1891) 2 QB 267, that a repeal by impli- 
cation is only affected when the provi- 
sions of a latter enactment ara so incon- 
sistent with or repugnani to the provi- 
sions of an earlier one, that the two can- 
not stand together, in which case the 
maxim, “leges posteriores priores con- 
trarias abrogant” applies. In Meghraj v. 
Allah Rakhia, AIR 1942 FC 27. Justice 
Varadachariar J. observed: 


“The position will be even more obvi- 
ous, if another test of repugnancy which 
has been suggested in some cases is ap- 
plied, namely, whether there is such an 
inconsistency between the two provisions 
that one must be taken to repeal the 
other by necessary implication. For the 
application of this test, it will be imma- 
terial whether the Central law is earlier > 


- or later in date than the provincial law.” 


Again in Zaverbhai v. State of Bombay 
AIR 1954 SC 752, the Supreme Court 
observed (at p. 758): 


“It is true, as already pointed out, that 
on a question under Art. 254 (1) whether 
an Act of Parliament prevails against a 
law of the State, no question of repeal 
arises; but the principle on which the 
rule of implied repeal rests, namely, that 
if the subject-matter of the later legisla- 
tion is identical with that of the earlier, 
so that they cannot both stard together 
then the earlier is repealed by the later 
enactment, will be equally applicable to 
a question under Art. 254 (2) when the 
further legislation by Parliament is in 
respect of the same matter as that of the 
State law.” 


7. Therefore, do the Central law and 
the State law relate to the same subject- 
matter? Are they capable of standing to- 
gether? Does the State law aiter, impair 
or detract from the operation of the 
Central law? These are the questions 
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which require to be answered. For that 
purpose, it is necessary to refer to the 
provisions of the two Acts, 


8. At the very threshold, it has to be 
noticed that the source of power for 
both the enactments is Entry No. 18 in 
List II of the Seventh Schedule to the 
Constitution, which is, 


“Land, that is to say, rights in or over 
land, land tenures including the relation 
of landlord and tenant, and the collec- 
tion of rents; transfer and alienation of 
agricultural land; land; improvement and 
agricultural loans; colonization.” 


9. The State Act applies to the whole 
of the State of Andhra Pradesh and im- 
pores a ceiling on the holding of land 
which is defined as meaning “land which 
is used or is capable of being used for 
purposes of agriculture, or for purposes 
ancillary thereto, including horticulture, 
forest land, pasture land, waste land, 
plantation and top; and includes land 
deemed to be agricultural land under the 
Act”. By an explanation all land held 
under the ryotwari settlement, unless the 
contrary is proved is deemed to be land 
under the Act. The Central Act applies 
to the whole of the State of Andhra Pra- 
desh and some other States, and imposes 
a ceiling on vacant land which is broadly 
defined to mean land, not being land 
mainly used for purposes of agriculture 
in an urban agglomeration. ‘Agriculture’ 
is defined as including ‘horticulture’, but 
not including “(i) raising of grass, (ii) 
dairy farming, (iii) poultry farming, (iv) 
breeding of livestock, and (v) such culti- 
vation, or the growing of ‘such plant, as 
may be prescribed”. It is further provid- 
ed that land shall not-be deemed to be 
used mainly for the purpose cf agricul- 
ture, if such land is not entered in the 
revenue or land records before the ap- 
pointed day as for the purposes of agri- 
culture. It is further provided that land 
shall not be deemed to be mainly used 
for the purposes of agriculture if the 
land has been specified in the master- 
plan for. a purpose other than agricul- 
ture. ‘Urban agglomeration’ is defined to 
mean the urban agglomeration specified 
in Column 2 of Schedule I and the peri- 
pheral areas specified in Column 3. The 
State Government is also empowered, 
with the previous approval of the Cen- 
tral Government, to declare any other 
area as an urban agglomeration having 
regard to its location, population and 
other relevant factors. It is patent. that 
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while the expression ‘land’ is defined in 
the widest terms in the State Act, the 
expression ‘vacant land’ is defined in 
very narrow terms. While the definition 
of ‘land’ in the State Act includes land 
which is used or which is capable of be- 
ing used for purposes of agriculture, in- 
cluding horticulture, etc., the definition 
of ‘vacant land’ in the Central Act does 
not exclude from its compass land which 
is merely capable of being used for pur- 
poses of agriculture though not actually 
so used; it does not even exclude land 
used for the purpose of agriculture, if 
such land is not entered in the revenue 
or land records as for the purpose of 
agriculture or if such land has been spe- 
cified in the master plan for purposes 
other than agriculture. Thus land which 
is agricultural land within the meaning 
of the definition of the State Act is not 
excluded from the applicability of the 
Central Act if the land is not mainly used 
for the purpose of agriculture or if it is 
not shown in the revenue or land records 
as used for the purpose of agriculture or 
if it is shown in the masterplan as spe- 
cified for a purpose other ‘than agricul- 
ture or if it is used for raising of grass, 
dairy farming, poultry farming, breeding 
of livestock, and the cultivation or the 
growing of prescribed plants. In other 
words, land in an urban agglomeration 
which is capable of being used for agri- 
culture, but is not mainly used for the 
purpose of agriculture is covered by 


. both the Central Act and the State Act. 


Again, land which, though used for the 
purpose of agriculture, is not entered in 
the revenue or land records, as used for 
the purpose of agriculture, is also cover- 
ed by both the Central and State Acts. 
Similarly land, which, though used for 
the purpose of agriculture, is specified in 
the master plan for a purpose other than 
agriculture, is covered by both the State 
Act and the Central Act. Further land 
though used for a. purpose ancillary to 
agriculture other than the raising of 
grass, dairy farming, poultry farming, 
breeding of livestock and the cultivation 
or the growing of prescribed plants, is 
covered by both the Central and the 
State Acts. Thus land in an urban agglo- 
meration which is capable of being used 
but is not actually used for the purpose 
of agriculture or is not shown in the re- 
venue or land records as used for the 
purpose of agriculture or which, though 
used for the purpose of agriculture, is 
shown in the master plan as specified for 
@ purpose other than agriculture or 


a 
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which is used for the purposes of raising 
of grass, etc., is subject to the ceiling 
limit imposed by both the Acts. 


10. Section 8 of the State Act requires 
every person holding land on the notif- 
ed date (1-1-1975) to submit a declara- 
tion in respect of his holding and it is 
required to include any land transferred 
by him on or after 24-1-1971. Thereafter 
the Tribunal is enjoined to determine 
whether the person holds or is deemed 
to hold, on the notified date, an extent cf 
land in excess of the ceiling area. ‘Ceil- 
ing area’ is defined oy S. 4 of the Act. In 
the case of a family unit of not more 
than five members it is to be an extert 
of land equal to one standard holding. 
In the case of a family unit consisting cf 
more than five members it-is to be an 
extent of land equal to one standari 
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holding plus an additional extent of one- ° 


fifth of one standard holding for every 
member in excess of five subject to 2 
maximum of two standard holdings. Sec- 
tion 5 prescribes the standard holding in 
respect of each class of land. We may 
mention that in the case of Class A 
double crop wet land the standard hold- 
ing is 4.05 hectares while in the case cf 
Class K land the standard -holding -s 
21.85 hectares. Section 10 enables tke 
person holding land in excess of the cei- 
ing limit to file a statement giving part 
culars of the lands which he proposes to 
surrender. The Tribunal is ordinarily to 
accept the surrender of land except im 
the circumstances specified in S. 10 (5). 
Section 11 provides for the vesting in 
the Government of the land surrendered 
or deemed to have been surrendered with 
effect from the date of the order of tke 
Revenue Divisional Officer taking pos 
session or authorising. any officer to take 
possession of the land. Section 15 pro- 
vides for the payment of compensation 
to be calculated at the rate specified m 
the Second Schedule partly in cash 1 
partly in bonds. The compensation pre- 
vided’ by the Severth Schedule is to,ke 
reckoned on the basis of the total land 
revenue payable on the lands surrender- 
ed by.an individual. 

11. Section 3 of the Central Act’ prc- 
hibits every person, on and from tke 
commencement of the Act, from holding 
any vacant land in excess of the préscrik- 
ed ceiling limit. Section 4 prescribes the 
ceiling limit which is to be five hundred 
square metres in the case of urban agglo- 
meration falling within category A, ore 
thousand square metres.in the case af 
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urban agglomeration falling within cate- 
gory B, one thousand five hundred square 
metres in the case of urban agglomera- 
tion falling within category C and two 
thousand square metres in the case of 
urban agglomeration falling within cate- 
gory D..For the purpose of calculating 
the vacant land held by a person, the 
land transferred by him on or after 17-2- 
1975, otherwise than by way of a bona 
fide sale under a registered deed for 
valuable consideration, is also to be taken 
into account. Sections 6 and 7 provide 
for the filing of statements by persons 
holding vacant land in excess of ceiling 
limit. Sections 8, 9 and 10 provide for 
the determination of vacant land in ex- 
cess of ceiling limit and the acquisition 
of such land by the State Government. 
The excess vacant land acquired by the 
Government under these provisions is to 
vest in the Government from the date 
specified in a notification to be published 
after the determination of the vacant 
land in excess of the ceiling limit. Sec- 
tion 11 provides for the payment of com- 
pensation. Broadly, in the case of lands 
fetching income, compensation is to be 
eight and one-third times the net average 
annual income derived during the period 
of five consecutive years preceding the 
notification of acquisition. In the case of 
lands not fetching any income, the com- 
pensation is not to exceed Rs. 10 per 
square metre in the case of vacant land 
in an urban agglomeration falling with- 
in categories A and B and Rs. 5 per 
square metre in the case of vacant land 
in an urban agglomeration falling with- 
in categories C and DÐ. There cannot be 
the slightest doubt that the scale of 
compensation provided by the Central 
Act will work out to be much higher . 
than that provided by the State Act. 


12. Thus both the Central and ` the 
State laws with which we are concerned 
have been enacted pursuant to the power 
given under the head “land, that’ is to 
say, rights in or over land ete.”, speci- 
fied in Entry 18 of List II of thé Seventh 
Schedule to:the Constitution. Both the 
enactments purport to impose a ceiling 
on the holding of land of the specie co- 
vered by each of: the enactments. The 
State Act applies, broadly, to all land 
which is used: or is capable of being used 
for agricultural and allied purposes. The 
Central Act applies to all vacant land in 
an urban . agglomeration barring land 
mainly used for purpose of agriculture, 
shown--in the revenue or land records as 
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such and not specified in the master plan 
for ‘a purpose other than agriculture. 
The two Acts, both of which are intend- 
ed to impose a ceiling on the holding of 
land, apply, as we have already pointed 
out simultaneously to the same land in 
an urban agglomeration which is cap- 
able of being used but is not actually 
used for the purpose of agriculture or 
which is not shown in the revenue or 
land records as used for the purpose of 
agriculture or which though used for 
the purpose of agriculture is specified 
in the master plan for a purpose other 
than agriculture or which is used for the 
purposes of raising of grass, etc. How is 
this land which is covered by both the 
Acts to be dealt with? Is it to be subject 
to the ceiling imposed by the State Act 
or is it to be subject to the ceiling im- 
posed by the Central Act? What aliena- 
tions of the land are not to be. recognised 
and from what date? From what date is 
the lang to vest in the Government? 
What is the compensation to be awarded 
for the land? The two Acts enjoin dif- 
ferent procedures, provide for different 
dates of applicability, prescribe different 
dates from which alienations are not to 
be recognised, impose different ceiling 
limits, stipulate different dates for vest- 
ing in the Government and award com- 
pensation at different rates. In relation 
to the land to which both the Acts apply 
there is therefore a clear conflict; the two 
Acts cannot stand together; the State Act 
certainly alters, impairs or detracts from 
the operation of the Central Act to the 
extent of the land covered by both the 
Acts. To that extent the State Act must 
be held to be repugnant or inconsistent 
with the Central Act. l 


13. Sri P. A. Choudary argued that 
once a State law was found to be repug- 
nant to a Central law, the State law 
must yield to the Central law on general 
principle of constitutional law, on a con- 
struction of Art. 254 (1) of the Constitu- 
tion and by the very force of Art. 252 
of the Constitution. 


14. It is true that on general princi- 
ples, where a given field of legislation is 
within the competence of the Federal 
and Provincial Legislatures, and both 
have legislated, the Federal enactment 
must prevail. Vide: La. Compagnie Hy- 
draulique De St. Francois v. Continental 
Heat and Light Company, 1909 AC 194, 
Cohens v. Virginia, (1823) 5 L Ed 257 at 
286 and Federated Saw Mills v. James 
Moore, 8 CLR 465 at 530. But we are 
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not really concerned with general prin- 
ciples, bound as we are by the written 
word of the Constitution. There is yet 
no reason to think that the problem can- 
not be solved by a reference to the rele- 
vant Articles of the Constitution. 


15. Chapter I of Part 11 of the. Con- 
stitution provides for the distribution of 
legislative powers, Art. 246 (1) gives ex- 
clusive power to Parliament to make 
laws with respect to any of the. matters 
enumerated in List I in the Seventh 
Schedule familiarly known as the Union 
List. Article 246 (2} gives power to both 
Parliament and the Legislature of any 
State to make laws with respect to any 
of the matters enumerated in List III, 
called the Concurrent List. The power 
of the State Legislature to legislate in 
regard to matters enumerated in. the 
Concurrent List is, however, subject to 
the power of Parliament to legislate in 
regard to matters enumerated in’ the 
Union List. Article 246 (3) gives exclu- 
sive power to the Legislature of any 
State to make laws for such State or 
part thereof in regard to any of the mat- 
ters enumerated in List IJ in the Seventh 
Schedule, known as the State List. The 
power of the State Legislature to make 
laws in regard to matters enumerated in 


_the State List, is, however, made subject 


to the power of Parliament to make 
laws in regard to matters enumerated in 
the Union List and the Concurrent List. 
The supremacy of Parliament to legislate 
in regard to matters enumerated in the 
Pane List is thus provided by Art. 246 
itself. 


` 16.. Art. 249 empowers Parliament to 
legislate with respect to a matter in the 
State List if the Council of State de- 
clares by resolution supported by not less 
than two-thirds of the members pre- 
sent and voting that it is necessary or 
expedient in the national interest so to 
do. The power of Parliament extends so 
long as the resolution remains in force 
but not exceeding one year. Article 250 
enables Parliament to legislate with re- 
spect to any matter in the State List 
while a Proclamation of Emergency is 
in force, Article 251 provides that in the 
case of inconsistency between law made . 
by Parliament under Arts. 249 and 250 
and law made by the Legislatures of 
States, the law made by Parliament 
shall prevail and the law made by the 
Legislature of the State shall, to the ex- 
tent of the repugnancy, be inoperative. 
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17. Article 252 with which we ar? 
concerned enables Parliament to make 
laws regulating any of the matters with 
respect to which Parliament has no 
power to make laws if the Legislatures 
of two or more States resolve to the 
effect that Parliament may by law regt- 
late those matters. The Article further 
provides that any Act so passed shall 
apply to such States and that while it 
may be amended or repealed by an Act 
of Parliament passed or adopted in lik® 
manner it shall not be amended or re- 
pealed as respects any State by an Act 
of the Legislature of that State. It will 
be useful to extract Art. 252 here. 

It is as follows: 

“252, (1) If it appears to the Legisla~ 
ture of two or more States to be desir- 
able that any of the matters with respect 
to which Parliament has no power t 
make laws for the States except as pro- 
vided in Arts. 249 and 250 should be re- 
gulated in such States by Parliament by 
law, and if resolutions to that effect ar 
passed by all the Houses of the Legisla- 
tures of those States it shall be lawful 
for Parliament to pass an Act for regu- 
lating that matter accordingly, and any 
Act so passed shall apply to such States 
and to any other State by which it is 
adopted afterwards by resolution passed 
in.that behalf by the House or, wher? 
there are two Houses by each of tha 
Houses of the Legislature of that State. 

(2) Any Act so passed by Parliament 
may be amended or repealed by an Act 
of Parliament passed or adopted in lik2 
manner but shall not, as respects any 
State to which it applies, be amended o? 
repealed by an Act of the Legislature of 
that State.” 


18. Article 253 enables Parliament to 
make laws for implementing any treaty, 
agreement or convention with any othe: 
country or any decision made at an” 
international conference, notwithstanding 
anything in the earlier provisions relat- 
ing to the distribution of legislative 
powers. i 


19. Article 254 provides for the reso- 


lution of inconsistencies ‘between lawe 
made by Parliament and laws made by 
the Legislatures of States. It is as fol- 


lows:— 

"254. (1) If any provision of a law 
made by the Legislature of State is re- 
pugnant to any provision of a law made 
by Parliament which Parliament is com- 
petent to enact, or to any provision of 
an existing law with respect to one oË 
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the matters enumerated in the Concur- 
rent List, then subject to the provisions 
of Cl. (2), the law made by Parliament, 
whether passed before or after the law 
made by the Legislature of such State, 
or, as the case may be, the existing law, 
shall prevail and the law made by the 
Legislature of the State shall, to the ex- 
tent of the repugnancy, be void. 

(2) Where a law made by the Legisla- 
ture of a State with respect to one of the 


matters enumerated in the con- 
current list contains any provi- 
sion repugnant to the provisions of 
an earlier law made by Parliament 
or an existing law with res- 
pect to that matter, then, the 
law so made by the Legislature of 


such State shall, if it has been reserved 
for the consideration of the President and 
has received his assent, prevail in that 
State: 

Provided that nothing in this clause 
shall prevent Parliament from enacting 
at any time any law with respect to the 
same matter including a law adding to, 
amending, varying or repealing the law 
so made by the Legislature of the State.” 

20. There was considerable discussion 
about the scope of Art. 254. While Sri 
Choudary contended that the Article ap- 
plied to inconsistencies between any pro- 
vision of a law made by the Legislature 
of a State and any provision of law 
made by Parliament which Parliament 
was competent to enact, that is to say, 
any provision of a law made by Parlia- 
ment pursuant to the powers given to it 
under the Constitution wherever they be 
found and not merely in the Concurrent 
List, the learned Advocate General argu- 
ed that Art. 254 was contined to incon- 
Sistencies between laws made by Parlia- 
ment and the Legislature of a State with 
respect to matters enumerated in the 
Concurrent List only. 

21. A plain reading of Art. 254 un- 
hampered by judicial precedent, appear- 
ed to us, on a first impression, to support 
the contention of Sri P. A. Chowdary. 
The following observation of Sir Ivor 
Jennings in ‘Some Characteristics of the 
Indian Cconstitution’ page 61, also sup- 
ports his contention:— 

“Some authorities consider that this 
Article applies only to subjects in the 
Concurrent List, but it is not so phrased.” 
So also the following observations of 
Varadachariar J., in Subramanyan v. 
Muttuswami, AIR 1941 FC 47 at 67, 

“The validity of this contention will 
depend upon the import of the expres- 
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sion ‘federal law’ occurring in the open- 
ing part of sub-s. (1) of S. 107. It may 
be coriceded that the words “which the 
Federal Legislature is competent to 
enact” may refer to the-first list also and 
they need not be qualified by the words 
occurring later and referring to the Con- 
current Legislative List, because, if these 
later words were intended to qualify the 
opening words of the sub-section also, it 
would not have been necessary to use the 
words “which the Federal Legislature is 
competent to enact” in the earlier por- 
tion.” 

Our first impression has been proved to 
be wrong. The Supreme Court kas pro~ 
nounced’on the matter. In A. S. Krishna 
v. State of Madras, AIR 1957 SC 297, the 
Supreme Court -observed with reference 
to S. 107 of the Government of India, 
Act, 1935 (at p. 300): pe oy 


“For this section to apply, two condi- 
tions must be fulfilled: (1) The provisions 
of the Provincial law and those of the 
Central Legislation must both be in res- 
pect of a matter which is enumerated in 
the Concurrent List, and (2) they must 
be repugnant to each other. It is only 
when both these requirements are satis- 
fied that- the Provincial law will, to the 
extent of -the repugnancy, become void.” 


This statement of law was treated by 


the Supreme Court as well settled in 


Kerala State Electricity. Board v. Indian 
Aluminium Company, AIR 1976 SC 10381. 
Shri P. A. Choudary attempted to get 
over the impact of these observations of 
the Supreme Court on the ground that 
they were mere obiter dicta and they 
were unnecessary on the view taken by 
the Supreme Court on the other ques- 
tions before them in those cases. We are 
afraid we cannot so casually brush aside 
deliberate pronouncements of the Sup- 
reme Court. No doubt we may not feel 
ourselves bound by casual observations 
made by the Supreme Court, but we are 
not prepared to say that the observation 
of the Supreme Court that the law was 
well settled that a question of repug- 
nancy can arise only with reference to a 
legislation falling under the Concurrent 
List was such a casual observation. 


22. If Art. 254 does not apply, w® 
must look to Art. 252 to resolve the pro- 
blem, for we cannot assume a lacuna in 
the Constitution. In fact, the language of 
the Article, ‘any Act so’ passed shall ap- 
ply to such States’, is peremptory enough 
to suggest that the Act so passed- shall 
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prevail over any other State law. The 
position is further clarified by. the 2nd 
clause of Art. 252 which bars the amend- 
ment or repeal of the Act by any Act of 
a State Legislature. Even Parliament. is 
not empowered.to. amend or repeal the 
Act except after following, again, the 
procedure prescribed by Art. 252 (1). 
Thus a law made by Parliament pur- 
suant to the power surrendered to it by 
the Legislatures of two or more States 
holds a very special position under the 
Constitution and must be held to prevail 
over any other State law. The matter 
may be looked at from another angle. 
Tke law having been made pursuant to 
the authority given by the Legislatures 
of States may be treated as if it is a law 
made by a State Legislature. If so, it 
must be held to repeal by implication 
whatever State law prescribed it to the 
extent of the conflicting provisions. 
There can, of course, be no later State 
law containing provisions repugnant to 
it because of the bar in Art. 252 (2). We, 
therefore, hold that a law made by Par- 
liament pursuant to the power surren- 
dered to it under Art. 252 prevails over 
a State law and the provisions of a State 
law to the extent that they conflict with 
the Central law are void. 


23. In fairness to the Advocate Gene- 
ral we must hold that he did say that a 
Central law made under the power sur- 
rendered under Art. 252 must prevail 
over a State law, if there was any repug- 
nancy. But, his whole point was that 
there was and there could be no ques- 
tion of repugnancy. One of his submis- 
sions was that when both the Central 
and the State Legislatures legislate with 
respect to a matter not found in the Con- 
current List, there could be no question 
of repugnancy. The argument is without 
substance, Article 251 of the Constitu- 
tion itself recognises such repugnancy 
when Parliament, under Art. 249 or 
Art. 250 and the Legislature of a State 
beth, enact laws with respect to a mat- 
ter in List IJ. As regards actual repug- 
nancy, we have already found the area 
of repugnancy. : 

24, If, as found by us, the provisions 
of the State Act are repugnant to the 
provisions of the Central Act to the ex- 
tent of the land covered by both the de- 
finition of ‘land’ in the State Act and the 
definition of ‘Vacant land’ in the Central 
Act, then, to that extent the provisions 
of the State Act are void. Sri P. A. Chou- 
dary, however, urged that the 
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entire! - 
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vacant land and that was not our 


ing skill. The Supreme Court said 
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State Act should be struck down. Since, 
he said it was not possible to uphold it 
except by re-writing the definition of 
pro- 
vince. Sri Choudary urged that whenever 
a compendious expression is used to de- 
scribe the person or the thing to whom 
a statute is applicable and it is found 
that the Act is valid with respect to some 
of the things that are comprehended and 
invalid in respect of the rest, the whole 
of the statute must go. He relied on the 
decisions in Owner cf S. S. Kalibia v. 
Wilson 11 CLR 689 at 698 and Victorian 
Chamber of Manufacture v. Common- 
wealth, 67 CLR 413 at 418-9. Sri Chou- 
dary also advanced a far-fetched argu- 
ment that the doctrine of ‘severability’ 
applied to cases where legislation was 
found to be ultra vires but not to cases 
of repugnancy. There is no force in any 
of the submissions. Articles 251 and 254 
which do not deal with ultra vires at all 
but with repugnancy only, expressly 
state that the State laws will be void to 
the extent of repugnancy only. The basic 
assumption in both the Articles is that 
the State laws are not ultra vires. The 
declaration that the State laws are void 
to the extent of repugnancy only shows 
that the doctrine of severability is per- 
force applicable to cases of repugnancy 
also. 


25. The principles involved in apply- 


ing the doctrine of severability have been 


explained by the Supreme Court in R. 
M, D. C. v. Union of India, AIR 1957 
SC 628. In that case, the Prize Competi- 
tions Act banned all prize competitions. 
Parliament was authorised, by resolu- 
tions of various State Legislatures passed 
under Art. 252 (1) of the Constitution, to 
make a law with respect to Prize Com- 
petitions. The law authorised to be made 
by Parliament could only have been 
made under Entry 34 of the State List, 
viz., ‘Betting and gambling’. The Sup- 
reme Court held that the authority of 
Parliament to make law with respect to 
prize compétitions did not extend to 
making a law with respect to prize com- 
petitions involving skill. The question 
arose whether the whole of the Act had 
to be struck down because the Act could 
not apply to prize competitions involv- 
(at 
p. 637), 


ERSE it will not bə questioned that 
competitions in which success depends 
to a substantial extent on skil and com- 
petitions in which it does not so depend, 
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form two distinct and separate categories, 
The difference. between the two classes 
of compétitions is as clear-cut as that 
between commercial and wagering | con- 
tracts. On the facts there might be diffi- 
culty in deciding whether a given com- 
petition falls within one category or not; 
but when its true character is determin- 
ed, it must fall either under the one or 
the other. The distinction between the 
two classes of competitions has long been 
recognised in the legislative practice of 
both the United Kingdom and this coun- 
try, and the Courts have, time and again 
pointed out the characteristic features 
which differentiate them. And if we are 
now to ask ourselves the question would 
Parliament have enacted the law in 
question if it had known that it would 
fail as regards competitions involving 
skill, there can be no doubt, having re- 
gard to the history of the legislation, as 
to what our answer would -be. Nor does 
the restriction of the impugned provi- 
sions to competitions of a gambling 
character affect either the texture or the 
colour of the Act nor do the provisions 
require to be touched and re-written be- 
fore they could be applied io them. They 
will squarely apply to 
own terms and in their true spirit, and 
form a code complete in themselves with 
reference to the subject. The conclusion is 
therefore inescapable that the impugned 
provisions, assuming that they apply by 
virtue of the definition in S. 2 fd) to all 
kinds of competitions, are severable in 
their application to competitions in which 
success does not depend to any substan- 
tial extent on skill.” 

26. The test applied by the Supreme 
Court in the R.M.D.C. case (AIR 1957 SC 
628) was, would Parliament have enact- 
ed the Prize Compétitions Act had it 
known that it would fail in regard to 
competitions involving skill? Applying 
the same test here, if we address our- 
selves to the question whether the State 
Legislature would have enacted the An- 
dhra Pradesh Land. Reforms (Ceiling on 
Agricultural Holdings) Act if it had 
known that it would fail as regards 
vacant land in an urban agglomeration, 
the unhésitating answer is, it would 
have. We do not, therefore think it ne- 
cessary to strike down the whole of the 
definition of ‘Land’ in the Andhra Pra- 
desh Act. In the two Australian cases on 
which Shri Choudary relied, the High 
Court of Australia took the view that the 
question whether the Legislature would 
have made the particular law, with 


them on their . 
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which they were concerned, had -it 
known that it would be valid in part only, 
was entirely problematical and, there- 
fore to enforce the law in part would be 
to enforce a substantially different law 
from that actually enacted. In the case 
before us, we do not have the slightest 
hesitation in coming to the conclusion, 
having regard to the previous history of 
the legislation and the avowed object of 
the Act as may be gathered from its pro- 
visions, that the State Legislature would 
certainly have enacted the present legis- 
lation even if it had known that it would 
not be applicable to vacant land in an 
urban agglomeration. 

27. The result of our discussion is 
that the Andhra Pradesh Land Reforms 
(Ceiling on Agricultural Holdings) Act 
does not apply to ‘vacant land’ in an 
tunban agglomeration’ to which the Urban 
Land (Ceiling ang Regulation) Act ap- 
plies. i 

28. Sri K. Krishna Rao and Sri Chala- 
meshwara Rao attempted to argue that 
the Andhra Pradesh Land Reforms (Ceil- 
ing on Agricultural Holdings) Act was 
void because it offended some basic fea- 
tures of the Constitution. We do not 
think that this argument is open to the 
petitioner in view of the decision of the 
Supreme Court in Smt. Indira Nehru 
Gandhi v. Raj Narain, AIR 1975 SC 2299. 
In that case, Ray C. J. said (at p. 2332), 

“The contentions of the respondent 
that the Amendment Acts of 1974 and 
1975 are subject to basic features or 
basic structure or basic framework fails 
on two grounds. First, legislative mea- 
sures are not subject to the theory of 
basic features or basic structure or basic 
framework. Second, the majority . view 
in Kesavananda Bharati’s case (AIR 1973 
SC 1461) is that the 29th Amendment 
which put the two statutes in the Ninth 
Schedule and Art. 31-B is not open to 
challenge on the ground of either damage 
to or destruction of basic features, basic 
structure or basic framework or on the 
ground of violation of fundamental 
rights.” 

Mathew J., said (at pp. 2385-86), 

“I think the inhibition to destroy or 
damage the basic structure by an amend- 
ment of the Constitution flows from the 
limitation on the power of amendment 
under Art. 368 read into it by the majo- 
rity in Bharati’s case (AIR 1973 SC 1461) 
because of their assumption that there 
are certain fundamental features in the 
Constitution which its makers intended 
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to remain there in perpetuity. But I do 
not find any such inhibition so far as the 
power of Parliament or State Legisla~ 
tures to pass laws is concerned.” 


Chandrachud J., observed (at p. 2472), 


- “The argument regarding the invalidity l 


of the Representation of the People 
(Amendment) Act 58 of 1974 and of the 
Election Laws (Amendment) Act 1975 has 
however, no substance. The Constitutio- 
nal amendments may, on the ratio of 
the Fundamental Rights cas2, be tested 
on the anvil of basic structure. But apart 
from the principle that a case is only an 
authcrity for what it decides, it does not 
logically follow from the majority judg- 
ment in the Fundemental Rights Case 
that ordinary legislation must also 
answer the sam test as a constitutional 
amendment. Ordinary laws have to an- 
swer two tests for their validity (1) The 
law must be within the legislative com- 
petence of the legislature as defined and 
specified in Chapter I, Part XI of the 
Constitution and (2) it must not offend 
against the provisions of Arz. 13 (1) and 
(2) of the Constitution. ‘Basie structure’, 
by the majority judgment, is not a part 
of the fundamental rights nor indeed a 
provision of the Constitution. The theory 


- of basic structure is woven out of the 


conspectus of the Constitution and the 
amending power is subjected to it be- 
cause it is a constituent power. ‘The 
power to amend the fundamental instru- 
ment cannot carry with it the power to 
destroy its essential features’ this, in 
brief, is the arch of the theory of basic 
structure. It is wholly out of place in 
matters relating ta the validity of ordi- 
nary laws made under the Constitution.” 


29. Sri K. Krishna Rao argued that 
if the contravention of the basic features 
of the Constitution was in respect of a 
Fundamental Right, then the law made 
by Parliament or a State Legislature 
could be struck down. He relied on the 
following observations of Mathew J., in 
the case of Smt. Indira Nehzu Gandhi v. 
Raj Narain (AIR 1975 SC 2299) (supra): 

“There is no support from the majority 
in Bharati’s case (AIR 1973 SC 1461) for 
the proposition advanced by the counsel 
that an ordinary law, if it damages or 
destroys basic structure should be held 
bad or for the proposition that a consti- 
tutional amendment putting an Act in 
the Ninth Schedule would make the pro- 
visions of the Act vulnerable for the 
reason that they damage or destroy a 
basic structure constituted not by the 
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fundamental rights taken away or ab- 
ridged but some other basic structure. 
And, in principle, I see no reason for ac- 
cepting the correctness of the proposi- 
tion.” 

We do not think that the observations of 
Mathew J., lend any support to the con- 
tention of Sri Krishna Rao. 

30. Sri P. Babulu Reddy, learned 
counsel for some of the petitioners con- 
tended that S. 4-A which was introduced 
by Amending Act 10 of 1977 was in truta 
and substance an amendment of S. 4 af 
the original Act and that as Amendinz 
Act 10 of 1977 was not included in th? 
Ninth Schedule to the Constitution, Sec- 
tion 4 as amended by S. 4-A lost its im- 
munity from attack. He relied on the de- 
cisions of the Supreme Court in Sajjan 
Singh v. State of Rajasthan, AIR 1963 
SC 845 and Godavari Sugar Mills v. S. E. 
Kamble, AIR 1975 SC 1193. Sri Babula 
Reddy’s argument, it must be noted, was 
not that S. 4-A offended any fundamental 
right, but S, 4 did, and that S. 4 lost 
its immunity because of the addition cf 
S. 4-A. Section 4 of the Act is as follows: 

“4, Ceiling area:— (1) The ceiling ares 
in the case of a family unit consisting cf 
not more than five members shall be an 
extent of land equal to one standari 
holding. 

(2) The ceiling area in the case of a 
family unit consisting of more than five 
members shall be an extent of lani 
equal to one standard holding plus aa 
additional extent of one-fifth of one stan- 
dard holding for ev2ry such member in 
excess of five, so however that the cei} 
ing area shall not exceed two standari 
holdings. 

(3) The ceiling area in the case of every 
individual who is not a member of a 
family unit, and in the case of any other 
person shall be an extent of land equel 
to one standard holding. 

Explanation:— In the case of a family 

unit, the ceiling area shall be applied to 
the aggregate of the lands held by al 
the members of the family unit.” 
As pointed out by us at the very outse?, 
it was realised at a later stage that S. 4 
had unequal incidence on Hindus on thé 
one hand and Muslims and Christians oa 
the other hand, because the latter had no 
system of joint family and no one had a 
right by birth. In order to remove th:s 
hostile discrimination. Act 10 of 1977 
was passed and S. 4~A was inserted. Sec- 
tion 4-A is as follows:— 

"4-A. Increase of ceiling area in cer- 
tain cases:— Notwithstanding anythinz 
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in S. 4, where an individual or an indi- 
vidual who is a member of a family unit, 
has one or more major sons and any such 
major son either by himself or together 
with other members of the family unit 
of which he is a member, holds no land 
SERS or holds an extent of land less 
than the ceiling area, then, the ceiling 
area, in the case of the said individual 
or the family unit of which the said in- 
dividual is a member computed in ac- 
cordance with S. 4, shall be increased in 
respect of each such major son by an ex- 
tent of land equal to the ceiling area 
applicable to such major son or the fa- 
mily unit of which he is a member or as 
the case may be, by the extent of land 
by which the land held by such major 
son or the family unit of which he is a 
member fall short of the ceiling area.” 


31. If S. 4 as it stands is immune from 
attack because the original Act was in- 
cluded in the Ninth Schedule and if 
5. 4-A as it stands is perfectly valid, we 
find it difficult to accept the submission 
that S. 4 loses its immunity because of 
the effect of S. 4-A on S. 4. Neither of 
the cases cited by Sri Babulu Reddy 


justify such a conclusion. In Sajjan . 
Singh v. State of Rajasthan (AIR 1965 
- SC 845) (supra) Gajendragackar C. J., 


observed (at p. 859): 

“In other words, the fact that the said 
Acts have been included in the Ninth 
Schedule with a view to make them 
valid, does not mean that the legislatures 
in question which passed the said Acts | 
have lost their competence to repeal 
them or to amend them. That is one con- 
sequence of the said provision. The other 
inevitable consequence of the said pro- 
vision is that if a legislature amends any 
of the provisions contained in any of the 
said Acts, the amended provision would © 
not receive the protection of Art. 31-B 
and its validity may be liable to be exa- 
mined on the merits.” 
In Godavari Sugar Mills v. S. B. Kamble 
(AIR 1975 SC 1193) (supra), the Supreme 
Court observed (at p. 1200): 


“The protection and immunity afford- 
ed by Art. 31-B is however, restricted to 
the provisions of the Act or Regulation 
as they exist on the date the Act or 
Regulation is included in the Ninth 
Schedule. The inclusion of the Act and 
Regulation would protect not only the 
principal Act or Regulation which is 
included in the Ninth Schedule but also 
the amendments which have been made 
therein till the date of its inclusion in the 
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Ninth Schedule, even though the consti- 
tutional amendment by which the Act 
or Regulation is included in the Ninth 
Schedule refers anly to the principal Act 
and Regulaticn ang not to the amend- 
ments thereof. The protection or immu- 
nity enjoyed by the Act or Regulation, 
including the amendments thereof till 
the date of its inclusion in the Ninth 
Schedule would not, however, extend te 
the amendments made in the Act or Re- 
gulation after the date of its inclusion in 
the Ninth Schedule.” 


32. We do not think that either of 
these cases is an authority for the gene- 
ral proposition that even if the amending 
provision is free from vice, by reason of 
the amendment, the immunity afforded 
by the inclusion in the Ninth Schedule 
and enjoyed by the original provision is 
lost. Further, S. 4-A is an independent 
provision, in the nature of an exception 
to S. 4. If the excepion engrafted later 
is not immune from attack, we do not 
see how it follows that the main provi- 
sion also is not immune from attack de- 
spite its inclusion in the Ninth Schedule. 

33. Even if it is to be held that the 
immunity given by inclusion in the Ninth 
Schedule is lost, the petitioners have yet 
to get over the hurdle of the protection 
afforded by Art. 31-A of the Constitu- 
tion. Sri Babulu Reddy argued that the 
ereation of an artificial concept of a fa- 
mily unit enabled the acquisition of 
land without payment of full market 
value and that was contrary to the fun- 
damental right guaranteed by the second 
proviso to Art. 31 (2) of the Constitution. 
He relied on the following observations 
of Bhagwati J., in D. G. Mahajan v. State 
_ of Maharashtra, AIR 1977 SC 915 (at p. 

927): 


“But for the second proviso, 
a law authorising 
within the ceiling limit did not provide 
for payment of compensation, it would 
be protected from invalidation under 
Art. 31-A. That was not a result which 
the Parliament favoured. Parliament was 
anxious to protect the interest of the 
small holder, the common man who 
holds land within the ceiling limit and 
therefore enacted the second proviso re- 
quiring that a law which.permits acqui- 
sition of land within the ceiling limit 
must provide for compensation at a rate 
not less than the market value. The se- 
cond proviso in fact restores the right of 
property with added vigour in case of 
small holdings of land. It goes much fur- 


even . if 
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ther than Art. 31, cl. (2) and provides a 
larger protection, in that, cl. (2) of Arti- 
ele 31 merely requires that a |law autho- 
rising acquisition should fix an amount 
to be paid for the acquisition or specify 
the principles in accordance with which 
the amount may be determined and the 
manner in which it may be given — and 
this may be very much less, than the 
market value — while the second pro- 
viso insists that at the least, full market 
value must be paid for the (acquisition. 
Thus, there can be no doubt! that the 
second proviso confers a right — and this 
right higher than the one under cl. (2) 
of Art. 31 — on a person in respect of 
such portion of land under his personal 
cultivation as is within the ceiling limit 
applicable to him and if the Act,. by 
creating an artificial concept of a family 
unit and fixing ceiling on holding of. 
agricultural land by such family unit, 
enables land within the ceiling limit to 
be acquired without payment of full 
market value, it would be taking away 
or abridging the rigat conferred by ` the 
second proviso.” 

In the very case Bhagwati J. 
whether the artificis] concept) of ‘family 
unit in the Maharashtra Agzvicultural 
Lands (Ceilings on Holdings) Aci and the 
Punjab Land Reforms Act similar to the 
concept of a ‘family unit’ under the An- 
dhra Pradesh Act, violated the second 
proviso to Art. 31-A (1) of the Constitu- 
tion. In paras. 12 and 18 of the judgment 
(as reported in the All India Reporter) 
the learned Judge, after a full! discussion 
held that there was no contravention of 





considered 


the right given by the second 
Art. 31-A (1). We are bound b 
been said. We do not propose 


proviso to 
7 what has 
ta embark 


acquisition of land’ 


into a lengthy discussion of the question 
as we are of the view that the immunity 
granted to S. 4 of the Act bylits inclu- 
sion in the Ninth Schedule has not been 
taken away by the amendment. 

34. Sri D. M. Deshmukh | contended 
that S. 4-A was ultra vires as! it offend- 
ed Art. 15 (1) of the Constitutior. by dis- 
criminating on the ground of|sex. The 
contention has no substance. Whet S. 4-A 
does is to enhance the ceiling; limit in 
the case of individual having major sons. 
The individual with which S. |4-A con- 
cerned is not discriminated against in any 


manner on the ground of sex. Article 15 
is not attracted at all. | 
35. Sri M. R. K. Choudary | who ap- 


peared in some of the petitions argued 
that the Andhra Pradesh Land Reforms 





ai. 


1978 


(Ceiling on Agricultural Holdings) Act 
was incapable of being applied to tha 
Scheduled areas ag land in ~ Scheduled 
areas had remained unsurveyed and un- 
settled till now and, therefore, it could 
not be brought within any of the classi- 
fications made in tke First Schedule cf 
the Act. We are not impressed with this 
argument. Explanation II in the Second 
Schedule makes provision for the cases 
of lands for which no Taram or Bha 
ganna is recorded in the Revenue and tha 
Settlement records of the Governmen:, 
It provides that in respect of any land 
for which no Taram or Bhaganna is rex 
corded in the Government records, tha 
Taram or Bhaganna specified for similar 
land in the vicinity shall be the Taran 
or Bhaganna for the land. The further 
enquiry whether there is any such sim 
lar land in the vicinity is not an enquiry 
into which we’ can embark ‘in an appl 
cation under Art. 223 of the Constitutior. 


36. It was next argued by Sri Babula 
Reddy, Sri Bhaskara Rao, Sri Parvata 
Rao and other counsel that there was na 
properly constituted Tribunal in the 
State and that the Additional Revenu2 
Divisional Officers who were dischargin2 
the functions of Tribunals had no legel 
authority to do so. The argument of ths 
Jearned counsel was that S. 6 contem- 
plated the constitution of a Tribunal 
consisting of a plurality of members ani 
an Additional Revenue Divisional Officer 
could never be a Tribunal for the pur- 
poses of the Act. It is true that S. 6 em- 
powers the Government, by notification 
to constitute Tribunals consisting of nct 
more than three members, one of whom 
is required to possess certain qualifica- 
tions and is to be the Chairman of tha 
Tribunal. Sub-sec, (4) provides that tha 
quorum to constitute a meeting of tha 
Tribunal shall be such as may be pre 
scribed. While S. 6 enables the Govern- 
ment by notification, to constitute a Tri- 
bunal, S. 3 (u) defines a Tribunal in 
wider terms. It says: 


“Tribunal? means a Tribunal consti 
tuted under S. 6; and where no such Tri- 
bunal is in existence, the Revenue Divi- 
sional Officer concerned.” 

The learned counsel argued that the 
power given to the Government to cor 
stitute a Tribunal was a power coupled 
with a duty and that it was not open to 
the Government not to constitute a Trt 
bunal under S. 6 by taking shelter under 
5. 3 (u). The argument was that a Reve- 
nue Divisional Officer could not be a Trè 
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bunal at the very inception; he would 
become a Tribunal only if a Tribunal 
originally constituted under. S. 6, later 
ceased to exist for some reason. We see 
no reason to limit the applicability of the 
definition in that manner. Section 3 (u) 
plainly means that if a Tribunal consti- 
tuted under S. 6 is not.in existence, for 
whatever reason, whether ‘because the- 
Government has never exercised its 
power under S. 6 or because the Tribu- 
nal though constituted has ceased to 
exist, the Revenue Divisional Officer con- 
cerned is the Tribunal. ‘Revenue Divi- 
sional Officer’ has also been defined by 
S. 3 (q) as follows:— 


“"Revenue Divisional Officer’ means 
the Revenue Divisional Officer within 
whose jurisdiction’ the land is situated 
and includes any officer of the Revenue 
Depariment not below the rank of a De- 
puty Collector empowered by the Gov- 
ernment to exercise the powers and per- 
form the functions of the Revenue Divi- 
sional Officer under this Act.” 


Now, in exercise of the powers under 
S. 3 (q) of the Act, Additional Revenue 
Divisional Officers have been appointed 
to “exercise the powers and perform the 
functions of the Revenue Divisional Offi- 
cers under the Act within their respec- 
tive jurisdictions.” The learned counsel 
submitted that this appointment might 
be good enough to enable Additional Re- 
venue Divisional Officers to perform the 
various functions which Revenue Divi- 
sional Officers as such were required to 
perform under the Act, but that would 
not enable them to perform the functions 
of a Tribunal which ‘the Revenue Divi- 
sional Officers concerned’ alone were re- 
quired to perform. We are unable to ac- 
cept this submission. We see no reason 
for not reading the definition of Revenue 
Divisional Officer in S. 3 íq) into the de- 
finition of Tribunal in S. 3 (u). If Sec- 
tion 3 (q) is read into S. 3 (u) without 
doubt, Additional Revenue Divisional 
Officers are Tribunals in the absence of 
Tribunals constituted under S. 6 of the 
Act. 


37. Another submission of the learn~ 
ed counsel was that the creation for Tri- 
bunals consisting of Revenue Officers 
subordinate in all respects to the Board 
of Revenue and the State Government 
was destructive of the very principle of 
separation of powers and was, therefore, 
void. It was argued that substantial 
questions of title and intricate questions 
of law would have to be decided by the 
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Tribunals and that was ‘essentially a 
matter for the Civil Courts and not for 
Revenue Officers. It is true that the Con- 
stitution does recognise a division of the 
three main functions of the Government, 
the Legislative, the Executive and the 
Judicial. But no statute made by Parlia- 
ment or a State Legislature can be 
struck down unless the limitations im- 
posed by some specific provision of the 
Constitution on the exercise of the power 
of Parliament or the Legislature are ex- 
ceeded. As pointed out by Mathew J., in 
Smt. Indira Nehru Gandhi v. Raj Narain 
(AIR 1975 SC 2299) (supra), a law can- 
not be declared invalid for the reason 
that it goes against the vague concepts 
of democracy; justice, political, economic 
and social; liberty of thought, belief and 
expression; or equality of status and op- 
portunity, or some invisible radiation 
from them. It was not suggested by the 
learned counsel that any specific provi- 
sion of the Constitution was contravened 
by the creation of Tribunals. We are 
therefore, unable to hold that the crea- 


tion of Tribunals consisting of Revenue 


Officials is iHegal. 

38. Another general PI T which 
was advanced by Sri M. R. K. Choudary 
was that none of the legislative lists 
contained any provision authorising 
either Parliament or the Legisature of a 
State to create a Tribunal. Jt was, there- 


fore, submitted that the State Legisla- 
ture acted beyond its competence in 
creating Tribunals other than Civil 


Courts. We do not think that there was 
any substance in this submission. It is 
true that the legislative lists do not con- 
tain any express reference to Tribunals. 
But Tribunals exercising judicial power, 
other than Courts, were there long be- 
fore the Constitution and the existence 
of such Tribunals was expressly recog- 
nised both by Arts. 136 and 227 of thé 
Constitution. As has been pointed out by 
the Supreme Court in Associated Cement 
Co. Ltd. v. P. N. Sharma, AIR 1965 SC 
1595 and Smt. Indira Nehru Gandhi v. 
Raj Narain, (AIR 1975 SC 2299) (supra), 
judicial functions and judicial powers are 
the essential attributes of a sovereign 
State. The power to create Tribunals to 
discharge some of the judicial functions 
of a sovereign State is implicit in every 
one of the items enumerated in the vari- 
ous legislative lists. For example, Item 17 
of List is ‘citizenship, naturalisation and 
aliens’. Implicit in this legislative item 
is the power to create Tribunals for de- 
termining questions of citizenship, natu- 
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ralisation, etc. Again, Item 61 is ‘indus~ 
trial disputes concerning Union emplo- 
yees’. Implicit in this item is: power to 
create Tribunals to settle industrial dis- 
putes and so on. We are of the view that 
the legislative power to create Tribunals 
to decide disputes arising outi of legisla- 
tion with respect to Item 18 in List II is 


implicit in Item 18 itself. | 


39. Yet another argument, concerning 
the creation of tke Appellate Tribunal 
under S. 20 of the Act was advanced þe- 
fore us. It appears that in some cases 
coming before one of the Appellate Tri- 
bunals the Additional District Judge who 
was the Chairman of the Tribunal pur- 
ported to decide the appeals: alone. It 
was contended that this was illegal. Re~- 
ference was made to S. 20 (2);which pro- 
vides that each Appellate Tribunal shall 
consist of not more than three members, 
one of whom shall be a person of the 
rank of a District Revenue Officer or a 
person qualified to be a District Judge. 
Such person is to be the Chairman of the 
Tribunal. Section 20 (u) makes the pro- 
visions of S. 6, sub-secs. (3), '(4) and (5) 
applicable to Appellate Tribunals. Sec- 
tion 6 (4) prescribes that the: quorum to 
constitute a meeting of the Tribunal and 
the procedure to be followed ; by it shall 
be such as may be prescribed. Rules 
have been made prescribing the proce- 
dure at the sittings of the Tribunals and 
the Appellate Tribunals. Rule! 14 is rele- 
vant and it is as follows:— 


“14. Procedure at the sittings of Tri- 
bunals and Appellate Tribunal! 

(1) Where a Tribunal is constituted 
under S. 6— | 

(a) the Chairman of the Tribunal shall 
preside at all the meetings of the Tribu- 
nal; 

(b) ) the Chairman of the Tribunal shall 
fix the date, time and place of hearing of 
each case; 

(c) the quorum for every meeting of 
the Tribunal consisting of two or three 
members shall be two including the 
Chairman except as otherwise provided 
in these rules; 


(d) all decisions cf the Tribunals shall 
be by a majority ovinion of the members 
present and where “the opinion is equally 
divided, the decision of the} Chairman 
shall be the decision of the Tribunal; 

(e) if any member of the Tribunal 
other than the Chairman, is interested in 
any proceedings before the Tribunal, 
such member shall withdraw | from such 
proceedings and if there is ‘any doubt 

| 
| 
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about the alleged interest of any men- 
ber in any proceeding, the decision of 
the Chairman in tkis regard shall be tne 
decision of the Tribunal; 

(£) where a meeting is adjourned fr 
want of quorum and there is no quorum 
at the adjourned meeting also, the Chair- 
man shall himself dispose of the business 


at the adjourned meeting and the deci- | 


sion of the Chairman in such case shall 
be deemed to be the decision of the Tri- 
bunal. 


(2) The provisions of sub-rule (1) shall 
apply in relation to an Appellate Triba- 
nal constituted under Section 20 with tae 
substitution of references to the Appel- 
late Tribunal for references to the Tri- 
bunal. . 
The Rule shows that while the presence 
of the Chairman is necessary to conszi- 
tute a valid meetirg of the Tribunal, tae 
presence of the other member or mem- 
bers is not always considered essential. 
If there is no quorum at two consecutive 
meetings of the Tribunal, the Chairman 
alone is empowered to dispose of the 
business of the Tribunal. It is seen that 
in case of difference of opinion also, the 
decision of the Chairman is to prevzil. 
Therefore, if the Additional District 
Judge as Chairman of Tribunal disposed 
of appeals by himself in the absence of 
the other member, on the ground trat 
the meeting had to be adjourned on the 
previous occasion for want of quor.m 
he was acting strictly in accordance with 
Rule 14 and there was nothing illegal in 
his action. The Rule has been made pir- 
suant to the powers given to the Govern- 
ment under S. 27 read with Ss. 14 and 6 
of the Act. The rule is within the power 
given to the Government and has appa- 
rently been made in the interests of the 
quick disposal of the business of the Tzi- 
bunals and the speedy implementation of 
the Act. The rule and the disposal of the 
business by the Chairman are pérfecily 
valid. 


40. We, therefore, declare that the 
provisions of the Andhra Pradesh Land 
Reforms (Ceiling on Agricultural Hok- 
ings) Act, 1973 are inapplicable to 
‘vacant land’ in ‘urban agglomerations’ 
within the meaning of those expressicns 
as defined in the Urban Land (Ceiling 
and Regulation) Act, 1976. In all otker 
respects the Writ Petitions fail and sre 
dismissed. There will be no order as to 
costs. 

41. Messrs. P. 
Choudary and K. 


ee EN 


Babulu, Reddy, P. A. 
Xrishna Rao on behalf 
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of the petitioners in this batch of writ 
petitions made an oral application for 
leave to appeal to the Supreme Court in- 
voking Arts. 132 and 133 of the Consti- 
tution. We are unable to certify that the 
cases involve either a substantial ques- 
tion of law as to the interpretation of 
the Constitution or involve a substantial 
question of law of general importance, 
which in our opinion needs *o be decid- 
ed by the Supreme Court. The oral ap- 
plication is therefore rejected. 


42. The learned counsel also asked 
for an interim direction, namely, that 
the respondents shall not dispossess the 
petitioner from the lands which they 
have to surrender as surplus lands at 
least for a period of four weeks. We are 
unable to accede to this request. Their 
prayer in this regard is therefore 
rejected. 

Order accordingly. 


AIR 1973 ANDHRA PRADESH 121 
FULL BENCH 


S. OBUL REDDI, C. J, ALLADI 
KUPPUSWAMI, RAMACHANDRA - 
RAJU, JEEVAN REDDY AND 
AMARESWARI, JJ. 


Seethapathi Nageswara Rac and others, 
Petitioners v. The Govt. of A. P. and 
others, Respondents. 


W. P, Nos. 1688 etc. of 1977, D/- 7-10- 
1977. 


(A) A. P. Co-operative Societies Act 
(7 of 1964), S. 15-A (as inserted by Act 
6 of 1977) and Ss. 15, 64 — S. 15-A em- 
powering merger or amalgamation of So- 
cieties on ground of non-viability is not 
ultra vires Art. 14 of Constitution. (Con- 
stitution of India, Art. 14). 


The provisions of 5. 15-A and G., O. 
Ms. No. 45, Food and Agriculture (Co- 
op. IV)-Department D/- 25-1-1977 and 
G. O. Ms. No. 155, Food and Agriculture 
(Co-op. IV) Department D/- 11-3-1977 
do not confer arbitrary powers of mer- 
ger or amalgamation of non-viable So- 
cieties on the Registrar and are not ultra 
vires Art. 14 of Constitution. The section 
also does not cover the same field or ope- 
rate on the same field as Ss. 15 and 64. 

(Pares 11, 12, 13) 

The scope and ambit of S. 15 is dif- 
ferent from the scope and ambit of Sec- 
tion 15-A. Section 15 contemplates divi- 
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sion or amalgamation of the societies. 
Sec. 15-A nowhere speaks of division of 
co-operative societies. The expression 
‘amalgamation’ used in S. 15 is used with 
reference to two or more societies being 
amalgamated with the previous approval 
of the Registrar and by resolution of the 
society to decide to amalgamate and form 
a new society. The amalgamation refer- 
red to in S. 12 or S. 15 is voluntary 
where two or more societies pass a rêe- 
solution and decide to amalgamate and 
form a new society. The questioh of 
forming a new society voluntarily by 
passing the resolutions with the previ- 
ous approval of the Registrar is not con- 
templated under S. 15-A. As a conse- 
quence of amalgamation under S. 15, a 
new society comes into existence, Under 
S. 15-A though the expression ‘amalga- 
mation’ is used in addition to the expres- 
sion ‘merger’, amalgamation in effect 
means merger. The expressi¢n “amal- 
gamation” occurring in S. 15-A has to 
be understood in the context in which it 
has been used therein. No new society 
comes into existence as a result of 
merger or amalamation of one or two 
more societies under S. 15-A. The 
meaning of the word “amalgamation” 
has to be understood in the context of 
merger of non-viable- societies with 
potentially viable or viable so- 
cieties. The effect and result of such 
merger or amalgamation is only that 
non-viable society disappears but viable 
or potentially viable society remains in 
its form and it does not give rise to a 
new society being formed or coming into 


existence as a result thereof. Sec. 15-A- 


has to be read as a whole to understand 
the scheme of the provision and when 
read as a whole, it is clear that the pro- 
vision only deals with merger and liqui- 
dation and not with amalgamation as 
contemplated by Ss. 12 to 14 and refer- 
red to in S. 15. (Para 11) 


Section 15-A (1) (e) deals. with 


identifying the viable and the po- 
tentially viable societies which may 
be rétained and the non-viable 


societies which may tbe merged or 
liquidated, as the case may be. The Re- 


‘ gistrar cannot proceed to liquidate a so- . 


ciety under S. 15-A (1) (e) unless he is 
able to identify that that particular so- 
ciety is non-viable, in which event, de- 
pending upon the facts of each case, it 
will be open to him to merge it with a 
viable society or 4 potentially viable so- 
ciety or liquidate it. He has to bear in 
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in cls. (a) 


to (e) of sub-sec. {1} of S. 15-A before 


he could take action either to 
liquidate a society as the case 


merge or 
may be; 


whereas under S. 64 (1), he has to hold 
an enquiry as provided in S. 51 or in 
S. 52. Section 64 (2) empowers the Regis- 
trar, of his own motion and after giving 
the society an opportunity of making its 
representation, to make an order direct- 
ing the winding up of a` society. The 
power vested in him under cl. (c) of sub- 
sec. (2) of S. 64 covers a totally dif- 
ferent field, that is to say, where the 
‘society is conducting its affairs}in a man- 
ner detrimental to the interests of the 
members or the promotion of |the object 
for which it has been registered, For 
liquidation under cl. (c) of S. 64 (2), the 
question of identifying a non-viable so- 
ciety does not arise. Even if |a society 
were a viable society, but the jaffairs are 
conducted in a manner detrimental to 
the interests of its members or| promotion 
of the object for which it has been re- 
gistered, then the Registrar could direct 
liquidation. It is thus seen that, on a 
closer scrutiny of S. 64 (2) (c) and Sec- 
tion 15-A (1) (e), they do not really ope- 
rate in the same field. The object and 
purpose of the two provisions has there- 
fore, to be seen in the context in which 
they occur. The established principle is 
that where two procedures are prescrib- 
ed by law and one of the two lis harsher 
or more onerous than the other, the 
harsher procedure cannot be justifed un- 
less it is based on a reasonabe| classifica- 
tion either made by the law | itself .or 
made by the executive in the exercise of 
its discretion in the light of ithe policy 
or object of the Act. There lis nothing 
more onerous or harsher in the proce- 
dure prescribed under S. 15-A (1) in re- 
gard to the liquidation of a society. 
That apart, they do not operate in the 
same field though they may seemingly 
appear to overlap. The fact that the two 
procedures are prescribed does not ne- 
cessarily follow that thére is discrimina- 
tion nor that the power is vested in a 
particular authority to pick and choose 
in an arbitrary manner. 





(Paras 12, 13) 
The expressions ‘viable’ and 

viable’ and ‘potentially viable’ |are words 
of definite import and content.) ‘They are 
clearest in terms. Section 15-A is a piece 
of social legislation introduced jat the in- 
stance of the Reserve Bank lof India, 
which adumbrates its policy evolved by 
it at a meeting convened by itjof the re- 
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presentatives of the State Governments 
and the Government of India. The c+ 
operative societies should be treated ss. 
a class by themselves, the ideal of whica 
being selfless service to its members ani 
through its members to the society =t 
large. In order to streamline co-operative 
ventures and to implement the Nationsl 
programme of making the co-operative 
credit structure viable, S. 15-A has been 
introduced by the Legislature. It is in 
the interests of the co-operative mov=- 
ment and the public generally and ther=- 
fore reasonable protection should be ex- 
tended to the imolementation of tze 
scheme of S. 15-A. Viable or non-viatle 
societies are identified so that the funds 
made available to the societies are not 
frittered away. The expression ‘pub—c 
interest? in the context of the scheme of 
S. 15-A would take in general interest of 
the community as opposed to the partz- 
cular interest of individuals who are ©- 
rectly concerned with the societies. Hav- 
ing regard to the policy underlying the 
object sought to be achieved, the conte=- 
tion that the expression ‘for any oth=r 
reason in the public interest’ will lead to 
arbitrary exercise of power has to ze 
negatived. (Paras 20, 21, 23) 
The Reserve Bank which controls tie 
entire banking system in the country, :s 
the most competent authority to lay 
down the guidelines and those guidelinés 
are adopted by the Government in the 
form of G. Os. for the proper enforc=- 
“ment of the policy underlying S. 15-A. 
It cannot be said that the instructio=s 
contained in the G. Os. amount to inter- 
ference with the discretion or the pow=r 
exercisable by the Registrar and there ŽS 
nothing in the said G.Os., even remotely 
to suggest that the Registrar is asked bo 
water down the norms or standards set 
out therein in accordance with the R=- 
serve Bank policy and directions. Tbe 
G. Os. are only oi general application 
defining and illustrating the meaning cf 
the expression ‘viable and non-viable’ in 
the light of the criteria laid down by tbe 
Reserve Bank, The Registrar is not‘ being 
asked to decide a particular case in a 
particular manner. Apart from the norms 
prescribed as general guidelines, there 
are no fettérs on the exercise of his dis- 
cretion. The Government can always, in 
exercise of its executive power, lay down 
general guidelines or norms which do 
not interfere with the judicial discretion 
of a quasi-judicial authority. The guid= 
lines provided in G. Os. do not in any 
way impinge upon the statutory fun-- 
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tions exercisable by the Registrar under 
the impugned S. 15-A. The decision of 
the Reserve Bank to reorganise the co- 
operative institutions is a momentous 
one and. State had only given effect by 
having S. 15-A enacted, Section 15-A, 
which has been inserted on the opinion 
of the Reserve Bank cannot be said to 
be either discriminatory or unreasonable 
so as to offend Art. 14 or 19 of the Con- 
stitution. Therefore, the contention that, 
under the impugned section, the Regis- 
trar can pick and choose between socie- 
ties while exercising his powers thus re- 
sulting in discrimination is ill-founded 
and untenable, - (Para 24) 


(B) A. P. Co-operative Societies Act 
(7 of 1964), S. 15-A — Constitution of 
India, Art. 19 — S. 15-A is not ultra 
vires Art. 19 of Constitution. 


The merger or liquidation contemplat- 
ed under S. 15-A is only for the purpose 
of achieving the underlying object of 
forming a co-operative society. In sub- 
stance and in effect, the provision relat- 
ing to merger or liquidation is a reason- 
able restriction imposed on the business 
activity of the co-operative society regu- 
lating its trade or business activity. It is 
only for regulating the limited purpose 
of the business activity that S. 15-A (1) 
may affect the composition of the mem- 
bers when there is a merger or amalga- 
mation. It is a reasonable restriction 
which conforms to cl. (6) of Art. 19. This 
restriction may incidentally appear to 
touch upon the right to form an associa- 
tion under Art. 19 (1) (ci. When S. 15-A 
(1) is examined in the above context, it 
would only establish that the rights of 
the members to form an association un- 
der Art. 19 (1) (c) are not affected and 
what is affected is the business activity 
of the society as such and not individual 
rights of members of the society. AIR 
1968 Pat 211, Rel. on. (Para 30) 

Clause (6) of Art. 19 lays down that 
nothing in sub-cl. (g) of cl. (1) shall 
affect the operation of any existing law 
in so far as it imposes, or prevents the 
State from making any law imposing in 


the interests of the general public, rea- 
sonable restrictions on the exercise of 
the right conferred by the said sub- 


clause. While considering the reasonable- 
ness of any law, one of the relevant fac- 
tors to be taken into consideration is 
whether the State has to take swift de- 
cisions to meet the extraordinary situa- 
tions. When swift action is necessary all 
that is necessary for the Court to enquire 
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is whether the law provides reasonable 
safeguards by conferring right of appeal 
or judicial review. It cannot be assumed 
that the Registrar would exercise his 
powers improperly and without applying 
his mind to all relevant considerations. 
That apart, there is a provision for ap- 
peal. The agricultural co-operative credit 
societies have been registered and 
there is large membership and 
they play a very important role in 
the economic life of the society particu- 
larly on the agricultural side. It is, there- 
fore, manifest that, if S. 15-A provides 

only 15 days’ time for filing objections, 
` it is so provided to remedy the evils that 
have crept into the societies calling for 
swift and immediate action thus saving 
them from extinction altogether. It can 
be held that 15 days’ time provided by 
Gazette publication is a reasonable re- 
striction under Art. 19 (6) of the Con- 
stitution. (Paras 35, 36) 


Rules of natural justice cannot be ele- 
vated to the position of fundamental 
rights, Their aim is to secure’ justice or 
to prevent miscarriage of justice. They 
only require an opportunity of being 
heard. They can operate only in areas 
not covered by any law validly made. 
They do not supplant the law but sup- 
plement it. If a statutory provision can 
be read consistently with the principles 
of natural justice, the Courts should do 
so. Notice is published in the District 
Gazette, so that everyone connected with 
the society as member of the society and 
those not connected with the society ie, 
the general public could also make repre- 
sentations. The District Gazette is sent 
to all the Government offices in the dis- 
trict including all Co-operative Officers 
and they are availabe for sale to the pub- 
lic. It cannot therefore be said that the 
publication of the notice in the District 
Gazette is not consistent with the rules 
of natural justice. (Para 37) 


Section 15-A only refers to the puhbli- 
cation of notice, but it does not speak of 
what particulars the notice should con- 
tain. The notice must also contain parti- 
culars or reasons either for the proposal 
to declare a particular society as a non- 
viable society and whether it is proposed 
to be merged or liquidated. If the parti- 
culars are not published in the notice, it 
would be difficult for the societies to 
make effective representation. it should 
enable an affected party to rebut the 
reasons or grounds mentioned in the 
notice, The notice no doubt refers to the 
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impugned G. Os., which lay down the 
guidelines. But the G.Os. are not enclos- 
ed to the notice nor are those guidelines 
published in the notice. Therefore the 
notice published should be one which 
should afford a reasonable opportunity 
to the affected persons to make effective 
representations. Since the notices in all 
these cases are balq notices and no rea- 
sons are given nor the guidelines indicat- 
ed nor the G. Os. enclosed, to this extent 
the notices published are not consistent 
with the principles of- natural justice. 
The notices are therefore defective and 
thus violative of the principles of natu- 
ral justice. The fact that the notices are 
defective will not affect the ecnstitu- 
tional validity of 5. 15-A, which pro- 
vides for publication of notice in the 
District Gazette. (Para 38) 


(C) A. P. Co-operative Societies Act 
(7 of 1964), Ss. 15, 15-A and 76 — Regis- 
trar’s power of amalgamation of societies 
— Jt is not uncontrolled. 


The powers of the Registrar for pur- 
poses of S. 15-A are conferred upon the 
Divisional Co-operative Officer. It is im- 
portant to note thet, against an ordeér 
made under S. 15 of the Aci, an aggriev- 
ed party has no rizht of appeal. Sec- 
tion 76, which provides for appeals, does 
not provide for appeals against orders 
made under S. 15. Only a revision is pro- 
vided to the Registrar under S. 77 against 
orders made under S. 15; whereas a 
party aggrieved by an order made under 
S. 15-A is entitled to prefer an apveal to 
an authority specified by the Govern- 
ment and the Government has named the 
District Collector as the appellate autho- 
rity. Criteria have been laid down in 
G.O.Ms. No. 155 tc guide the discretion 
of the Divisional Co-cperative Officer and 
if he errs, there is a provision for hear- 
ing appeals. The sting, if any, is taken 
away by making a provision under Sec- 
tion 15-A (5) for appeal against any order 
or decision of a Divisional Co-op®raitve 
Officer. (Para 39) 


(D) Constitution of India, Art. 21 — 
—A. P. Co-operative Societies Act (7 of 
1964), S. 15-A — Art. 21 has no applica- 
tion to co-operative bodies. 


Article 21 has no application to co- 
operative bodies and applies only to the 
case of a person. This Article only deals 
with protection of life and personal 
liberty. The liquidation of a society i€., 
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a corporate body, cannot be equated to 
“deprivation of life or personal liberty.” 
(Para 40) 


Anno: AIR Comm. Constitution of 
India 2nd (1970) Edn. Art. 21 N. 2, 4. 
Cases Referred: Chronological Paras 
AIR 1974 SC 2009 14 
AIR 1973 SC 106 25 
AIR 1971 SC 966. 28 
AIR 1971 SC 1737 28 
AIR 1970 SC 564 25 
AIR 1970 SC 1453 23 
AIR 1970 Bom 201 22 
AIR 1968 Pat 211 30 
AIR 1967 SC 1581 i } 14 
AIR 1963 SC 151 23 
AIR 1962 SC 171 27, 28 
AIR 1962 SC 263 27, 28 

_ AIR 1962 SC 316: 1962 (1) Cri LJ 364 31 
AIR 1962.SC 1371 21, 33 
AIR 1961 SC 418: 2961 (1) Cri LJ 570 32 
AIR 1961 SC 1602 16 
AIR 1961 SC 1731 16 
AIR 1959 SC 149 ; 13 
AIR 1958 SC 538 l 17 

- AIR 1958 SC 578 27 
AIR 1957 SC 510 18 
AIR 1954 SC 119 25 
AIR 1953 SC 156:1953 Cri LJ 862 13 


AIR 1952 SC 75: 1952 Cri LJ 510 12 
AIR 1952 SC 123: 1952 Cri LJ 805 12 
AIR 1952 SC 196: 1952 Cri LJ 966 7 
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(1930) 282 US 499:75 L Ed 482, Bein 
Peanut Co. v. Pinson 33 
S. Venkata Reddy, Upendralal Wagh- 

ray, J. Eswara Prasad, P. V. Seshaiah, 

P. A. Chowdary, G. Veera Reddy, M. B. 

Ramasarma, P. P. Surya Rao, Challa 

Sitharamaiah, M. Narasaiah, for Peti- 

tioners; Advocate General and Govt. 

Pleader for Food and Agriculture; P. M. 


Gopal Rao and P. Babul Reddy, for 
Respondents. 
S.- OBUL REDDI, C. J.— In this 


batch of writ petitions, the constitutional 
validity of S. 15-A of the Andhra Pra- 
desh Co-operative Societies Act, as in- 
serted by Act 6 of 1977, is questioned on 
the ground that the said section is ultra 
vires Arts. 14, 19 énd 31 of the Constitu- 
tion of India. As the question involved 
is common to all the petitions, we may 
refer to the facts stated by the petiticn- 
ers in W. P. Nos: 1892, 1929, 1732, 2025 
and 2316 of 1977. 

2. In W. P. No. 1892 of 1977, the peti-~ 
tioner is Sri Chodeswaraswami Co-opera-~ 
tive Credit Society, Sanipalli lanka in 
Amalapuram taluk, East Godavari ds- 
trict, represented by its President, Bokba 


_ted a reply dated 22-5-1977 to the 


` powers on the ‘Registrar’ i.e., 


Janakiramiah. The respondents are (1) 
Government of Andhra Pradzsh,. repre- 
sented by its Secretary, Food and Agri- 
culture Department (2) The District Col- 
lector, East Godavari District and (3) thé 
Divisional Co-operative Officer, Amala- 
puram, East Godavari district. The peti- 
tioner-society was registered in the year 
1946 and the area of operation of the so~- 
ciety is Sanapalli lanka village and its 
hamlet Moolapalem. The po2pulation of 
the said village is about 6,500. The Aya- 
cut of the village is about 2,096 acres, 
The society consists of 250 members, The 
sanctioned limit of the credit which the 
society can disburse to its members is 
Rs. 2,22,708. By the end of June, 1977, 
the society was in a position to extend 
credit facilities, to its members in about 
Rs. 1,24,000. The credit facilities provid- 
ed by the society to its members so far 
came to Rs. 1,00,000. The Andhra Pra- 
desh Legislature enacted Act 6 of 1977 
substituting the impugned S. 15-A of the 
Andhra Pradesh Co-operative Societies 
Act (hereinafter referred to as the Act), 
Invoking the powers under S. 15-A con- 
ferréd upon the Registrar, the Divisional 
Co-operative Officer (3rd respondent) 
issued a notice to the petitioner-society 
dated 17-5-1977 proposing the merger of 
Nondukudur Co-operative Credit Society 
in the petitioner-Society and called for 
objections or suggestions, if any, within 
seven days from the date of receipt of 
the notice. The petitioner-society SUR 
3r 
respondent stating that it would not be 
in the interests of the petitioner-society, 
which is a viable one, to merge it with 
the Kondukudur society. Ignoring the ob- 
jections raised by the petitioner-society, 
the 8rd respondent directed the merger 
of the petitioner-society with the Kondu~ 
kudur society and the same was publish- 
ed in the District Gazette of East Goda- 
vari dated 30-5-1977. The petitioner then 
submitted a representation to the Collec- 
tor, East Godavari, protesting against 
the said merger with no result. Accord- 
ing to the petitioner, the provisions of 
S. I5-A and G.O.Ms. No. 45, Food and 


Agriculture (Co-op. IV) Department 
dated 25-1-1977 and G.O.Ms. No. 155, 
Food and Agriculture (Co-op. IV) De- 


partment dated 11-3-77 confer arbitrary 
the 3rd 
respondent and are ultra vires the provi- 
sions of Arts. 14 and 19 of the Constitu- 
tion. , f ` 

3. W. P. No. 1929 of 1977 is filed by 
the President, Muramanda Co-operative 
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Rural Bank Ltd., and the Directors of the 
Rural Bank. Their case is that they were 
elected to the Managing Committee at 
a General Body meeting of the Bank 
convened: for the purpose of electing the 
Managing Committee of the said bank for 
the period 11-6-%5 to 10-6-1978 and were 
managing the affairs of the bank since 
then. There are no complaints against 
the management and as such they are 
entitled to. continue as members of the 
Managing Committee till 10-6-1978. The 
third respondent, in exercise of his pow- 
ers: conferred upon him under S. 15-A (2) 
of the Act, issued proceedings dated 
24-5-77 declaring the petitioner-bank as a 
viable bank. According to them the mere 
declaration that the bank is viable so- 
ciety under S. 15-A of the Act does not 
vest the 3rd respondent with the juris- 
diction to appoint a person-in-charge to 
manage the affairs of the bank, By such 
‘a declaration, the managing committee 
of the bank ceases to- exist only when 
some: other known viable society or bank 
is merged or amalgamated with the bank. 
The official notification published by the 
3rd respondent in the District Gazette, 
Special Supplement, dated 27th May, 
1977, indicates that no other society was 
merged with the petitioner-bank. The 
third respondent appointed the 4th ‘res~ 
pondent as the person-in-charge to 
manage the affairs of the bank and it is 
said that the person-in-charge has as- 
sumed charge on 8-6-1977, the date on 
which this Court granted stay of the ope- 
ratiom of the order dated 4-5-1977 super- 
seding the Managing Committee. 


4. Writ Petition No. 1732 of 1977 is 
filed by the President of the Multipur- 
pose Co-operative Society, Alampally, 
Vikarabad taluk, Hyderabad district, and 
nine others some of whom are members 
of the Board of Direcors (Managing Com- 
mittee) who were elected in accordance 
with the provisions of the Act on 28-9- 
1975 for a term of three years and two 
others who were members of the society, 
who have share capital. The Divisional 
Co-operative Officer, Vikarabad the 5th 
respondent, published a notice under 
5. 15-A in the Hyderabad District Ga- 
zette dated 7-4-1977 intimating that the 
petitioner-society was one of the viable 
societies and, therefore proposed to merge 
the petitioner-society with some other 
non-viable societies viz, (1) Anantsagar, 
(2) Gangaram and (3) Giritpalli. The said 
three societies are apparently indebted 
to various financial institutions and are 


not properly managed. The grievance of 
the petitioners is that no notice of the 
draft publication was served on the peti- 
tioner-society or its members and they 
did not even have the knowledge about 
the publication. They came to knew on 
enquiry that, by the publication in the 
District Gazette dated 12-5-1977, the Di- 
visional Co-operative Officer had passed 
final orders amalgamating the said three 
societies with the vetitioner-society and 
that the headquarters of the petitioner- 
society should be shifted to Vikarabad. 
By the said notification, the Board of 
Directors of the society was also Ccissolv- 
ed. An appeal was filed before the Colb 
lector which is still pending. According 
to them, the economic viebility cannot 
be a ground for merging the weak socie- 
ties thus affecting the working of a 
healthy society. Such an object and ac- 
tion pursuant to it is against the spirit of 
the co-operative movement and will put 
a premium on inefficient and un-econo- 
mic societies and deter persons from 
having efficient societies. It is also alleg- 
ed that the notice and the final order 
published do not even show |that the 
Divisional Co-operative Officer had con- 
ducted any enquiry cr had any material 
before him which lec him to iform an 
cpinion that some societies are viable and 
some are not viable. As no |individual 
notices were issued, it was |necessary 
that the material on which the conclu- 
sions were based should be published in 
the Gazette and made available to the 
concerned societies, so that ob- 
jections could be filed | ard a 
challenge could be made to the provi- 
sional conclusions errived at in the no- 
tice. The absence of any material before 
the Divisional Co-operative Officer vitiat~ 
ed the entire action taken by him. 








5. In W. P. No. 2025 of 1977, the peti- 
tioner is the Makaveripalem Large Sized 
Co-operative Society Ltd. represented 
by the President. This society has a 
strength of about 2,300 members and 
has been functioning as potentially viable 
society catering to the needs of| its mem- 
bers with a wide area of operation. In 
1975, proceedings were initiated under 
S. 15 of the Act VII of 1964 to, amalga- 
mate Peddipalem Multipurpose; Co-ope~ 
rative Society with the petitioner-society 
on the ground of its being an jun-econo- 
mical and non-viable unit andj to sub- 
serve the co-operative spirit. That amal- 
gamation was effectec and registered on 
30-7-1975. The petitioner-society there- 
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after amended its bye-laws and represen- 
tation for the merged society on the corn~ 
mittee was also provided for. The enlar3~ 
ed society elected its members to the 
Managing Committee and their term iS 
to expire on 30-9-1977. By- resolution 
dated 25-6-1977, the Central Bank, Vizia- 
nagaram, the financing bank, transferred 


. the share capital of the merged Pedci- 
petitioner~' 


palem M.P.C.S. Ltd., to the 
society. The members of the merged s=- 
ciety became the members of the peti- 
tioner-society and enjoyed. the benefits 
all these years. According to the pe=- 
tioners, the notice issued under the ir- 
pugned provisions of S. 15-A intimating 


the merger of Peddipalem M.P.C.S. Ltd, 


with the petitioner-society is unwarrari~ 
ed and that the merger or amalgamation 
precisely for the reasons contained m 
S. 15-A of Act 6 cf 1977 was a bygoze 
affair. Therefore, any consequential pro- 
ceedings under S. 15-A, which are in the 
offing, would: be clearly illegal. The no- 
tice dated 1-5-1977 issued by the respon- 
dent, the Divisional Co-operative Officer, 
Yellamanchili, Visakhapatnam district, is 
attacked as being wholly illegal aad 
without jurisdiction. 


6. W. P. No. 2316 of 1977 is filed zy 


the Président of the Kodurupadu Ser- 
vice Co-operative Credit Society, Amata- 
puram taluk, East Godavari District. This 
society has 395 members and  accordizg 
to the petitioner, it is one of the best 
co-operative societies and one of the most 
efficient co-operative societies. In reccag- 
nition of this fact, the Government con- 
tributed a share capital of Rs. 10,000 in 
its R. C. No. 113752/76 dated 18-4-1977. 
This society supplies fertilisers and peszi- 
cides to its members. Jt owns a tiller and 
gives it on rent to its members. The til- 
ler was purchased out of the loan sanc- 
tioned by Konaseema Co-operative Cen- 
tral Bank Ltd., to which the society is 
affiliated. In 1974-75, the said co-opera- 
tive society gave loans to a tune of 
Rs. 2,20,264 and in 1975-76 to a tune of 
Rs, 2,42,843. These loans consisted of 
short term agricultural operation loan of 
Rs, 1,65,543 and a revolving credit losn 
of Rs. 77,300. The grievance is that the 
3rd respondent: published in the Distr xt 
Gezette on 30-5-1977 a notification cate- 
gorising this society as a non-viable so- 
ciety and proposing to merge it with 
Gudala Co-operative Credit Society. The 
petitioner-society filed objections stating 
that the categorisation is illegal and cp- 
posed to norms of. law. The powers cen- 
ferred under S, 15-A of the Act on tie 


Registrar are of a far-reaching conse- 
quence. The so-called guidelines issued 
under S. 15-A by and under G,O.Ms, 
No. 155 completely absolve the Divisional 
Co-operative Officer from the facts and 
circumstances to enable him to act in an 
arbitrary fashion. In these and other 
batch of petitions, S. 15-A of the Act and 
G.O.Ms, Nos. 45 and 155 are assailed on 
the ground that they are ultra vires the 
provisions of Arts. 14, 18 and 31 of the 
Constitution. 


7. A common counter-affidavit is filed 
by the Assistant Secretary to Govern- 
ment, Food and Agriculture Department, 
on behalf of the respondents to this batch 
of writ petitions. It is denied that, in the 
Act, as amended by Act 6 of 1977, there. 
are two sets of provisions for amalgame- 
tion and liquidation of societies and that 
the earlier provisions provide a number 
of safeguards. It is also denied that no 
guidelines are provided under S$, 15-A 
and it enables the Registrar to pick and 
choose between societies for exercising 


-the powers under the impugned provi- 


sions, thus resulting in discrimination. 
According to the respondents, S. 15 only 
provides for division or amalgamation of 
the societies, if, in the opinion of the 
Registrar, it is necessary in the interests 
of the societies concerned or of the co- 
operative movement, That provision is 
generic in nature while the impugned 
S. 15-A contemplates amalgamation, mer- 
ger or liquidation of a society, as the 
case may be, for the purpose of imple- 
menting the ‘viability progremme’. The 
reasons for introducing this S. 15-A iby 
Act No. 6 of 1977 according to the res- 
pondents, are ‘that there are large num- 
ber of primary Agricultural Credit So- 
cieties in the State, majority of which 
are either dormant or not functioning 
properly. The agriculturist members by 
the area of operation of the dormant and 
non-viable societies aré not able to avail 
of the agricultural credit provided by the 
Reserve Bank of India, through Co-ope~ 
rative Central Banks as these dormant 
and non-viable societies are not eligible 
for the loans required by the members 
due to their unsatisfactory functioning. 
These societies were proving to be 
bottle-necks ‘in the free flow of agricul- 
tural credit from the Reserve Bank of 
India to the agriculturists. This aspect 
has been engaging the ettention of the 
Reserve Bank of India and aiso the Gov- 
ernment at the Centre and the States for 
considerable time. To obviate this diff- 
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culty, it was decided that the viability 
programme should be introduced with a 
view to make the primary Agricultural 
Credit Societies viable to meet the vast 
expansion of credit to support the inten- 
sive agricultural programme and also to 
enable them to take up marketing, dis- 
tribution and other activities. 


8. The Rural Survey Committee first 
emphasised the need for organising viable 
societies. Later, the Committee, in its 
report in 1960, stated that the main aims 
of future endeavour should be the pro- 
motion of viable units of co-operative 
service and business, In the opinion of 
the committee, a viable unit is one which 
might be expected within a reasonable 
time to render the more important of 
the services expected of credit societies 
both adequately and ‘to as much as num- 
ber of producers as possible without de- 
pending upon financial assistance from 
Government except for a limited period’. 
Then a conference of the State Ministers 
of Co-operation was held in 1954 and it 
was agreed at the Conference that the 
minimum criteria of viability should be 
(1) to appoint a full time paid Secretary, 
(2) to set up a regular office in building 
owned or hired, (3) to contribute to sta- 
tutory and other reserves on the scales 
considered necessary, and (4) to pay a 
reasonable dividend. The Reserve Bank 
of India, in the year 1972, appointed a 
Study Team on over-dues of the Co-ope- 
rative Credit Institutions and the Study 
Team recommended, in its report, that 
the State Governments should take 
urgent steps for revising norms of viabi- 
lity of primary agricultural credit socie- 
ties, so that efforts are concentrated in 
increasing the credit business to at least 
two lakhs of rupees for a society and 
follow-up action is initiated to ensure re- 
organisation at the primary stage on the 
basis of the norm of potential business of 
Rs. 2 lakhs for a society and that was to 
be completed by the end of the Fifth 
Five-Year Plan. The viability program- 
me is an All India Programme and its 
implementation is to be completed in two 
phases. The first phase consists of con- 
ducting survey of existing primary agri- 
cultural credit societies and the second 
phase consists of amalgamation or mer- 
ger of non-viable societies with viable 
societies. In Andhra Pradesh, the survey 
was first conducted in 1965 and then at- 
tempts were made to form viable socie- 
ties. Very little progress was made in 
implementing the programme “because of 
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the resistance from societies to amalga- 
mation”. Therefore, the Government issu- 
ed Ordinance No. 6 of 1976 and introduc- 
ed S. 15-A to expedite the implementa- 
tion of the Netional Programme of 
streamlining and making the | co-opera- 
tive credit structure viable. That Ordi- 
nance was replaced by the Andhra Pra- 
desh Co-operative Societies Laws (Am- 
endment) Act, 1976. Subsequently, on the 
basis of the recommendation of the Re- 
serve Bank of India, the impugned Sec- 
tion 15-A was introduced by 'Act No. 6 
of 1977 in substitution of the earlier Sec- 
tion 15-A. The respondents deny all the 
allegations in regard to the | impugned 
provisions being violative of the funda- 
mental rights under Arts, 14, 119 and: 31 
of the Constitution. According to the res- 
pondents, the allegation that the proce- 
dure laid down under S. 15-A, is drastic 
and onerous and that S. 15 of, the Act 
provides for a number of safeguards is 
unfounded, as there is no substantial or 
qualitative difference between the proce- 
dure under S. 15-A and S. 15. Under Sec- . 
tion 15-A, -the procedure of issuing notice 
to the General Body, the Managing Com- 
mittee and the creditors of the respec- 
tive societies is dispensed with and in- 
stead, provision is made for the issue of 
a general notice by publication in the 
District Gazette with a view td facilitate 
expeditious implementation of ‘the viabi- 
lity programme. Under S. 15-A '(2), power 
is conferred upon the Registrar to make 
an order only after considering the ob- 
jections or suggestions received by him 
with respect to his proposal either for 
merger or amalgamation or thquidation. 
An appeal is provided against!the order 
of Registrar to take away the alleged 
sting of arbitrariness, if any, in the ac- 
tion of the Registrar. Even as regards the 
liquidation of the society, it is averred 
by the respondents that the | procedure 
laid down under Ss. 65 and 66 of the Act 
is applicable to societies liquidated under 
S. 15-A as S. 15-A specifically provides 
that the society to be liquidated shall be 
deemed to have been directed to be. 
wound up under S. 64. The rights of 
members to withcraw their membership 
from viable societies in accordance with 
law are not taken away. it is] left open 
to a member to withdraw his member- 
ship from the viable or potentially viable 
society in accordance with the previsions 
of law in this regerd. Even as regards 
the creditors, the only creditor lis the Co- 
operative Central Bank, which channels 
the loans provided by the Reserve Bank 
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: of India through the Andhra Pradesh 
State Co-operative Bank. Therefore, that 
allegation has no basis, Even as regards 
$ the guidelines, it is che’ case of the res- 
. pondents that,. apart from. S. 15-A -pro« 
viding guidelines, the impugned G.Os. 
provide elaborate guidelinés in clear 
terms. In short, the respondents maintain 
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“S. 15. Power to direct division o> 
amalgamation: (1) Where in the opin- 
ion of the Registrar, any division’ o> 
amalgamation of the societies is neces- 
sary in the interests of societies or of 
the co-operative movement, the Regis- 
trar shall, 
cing bank to which such societies are 
indebted, call upon the committee o2 
such societies by notice in writing con- 
taining such particulars as may be pre- 
scribed and within such time as may 
be specified in the notice, to so divide 
or amalgamate, as the case may be. 

(2) If, within the time specified in 
the notice referred to in sub-sec. (1) 
the societies fail to comply with direc- 
tion of the Registrar, he shall, after 
giving an opportunity in the manner 
prescribed, to the general body, thz 
committee of such societies and th= 
creditors thereof, to make their repre- 
sentation if any, by order notified ix 


the Andhra Pradesh Gazette, direct the . 


division or amalgamation, as the case 
may be, and issue the necessary cer- 
tificate of registration. 


(3) The order referred to in sub-s. (51 


shall contain the particulars of constitv- 
tion authorities, property, rights and 
interests, liabilities duties and oblige- 


tions of the societies or society concerned, 


(4) Every member or creditor ci 


the societies to be divided or amalge- . 


mated, who has objected to such div-~ 
sion or amalgamation within the pericd 
specified shall- be entitled to receivs, 
on the issue of the order of division © 
amalgamation his share or interest cz 
the amounts due to him. 

(5) On the issue of an order under 
sub-sec. (2) the provisions of S., 14 
Shall apply to the societies so divided 
or amalgamated, as if they were divid- 
ed or amalgamated under Ss. 12 and 1:. 


after consulting the finan- | 
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that the impugned S. 15-A is not open 
to attack either under Arts, 14, 19 or 31 
of the Constitution. Ka 

9. In order to examine whether. Sec- 
tion 15-A violates the constitutional 
rights of the sõcieties or the members of 
the societies, it is necessary to read Sec- 
tion 15 in juxtaposition with the im- 
pugned S. 15-A: 


© “S. 15-A. (1) Notwithstanding any- 
thing in this Act or the rules made 
thereunder or the bye-laws cf the so- 
cieties concerned if the Registrar is of 
the opinion that it is necessary to am- 
algamate or merge any society with 
any other such society or to liquidate 
it, for any of the following purposes, 
namely:— 

(a) for ensuring economic viability 
of any or all the societies concerned; or 


(b) for avoiding overlapping or con- 
flict of jurisdictions of societies in any 
area; or 

(c) for securing proper mzenagement 
of any society; or 

(d) in the interest of the co-opera- 
tive movement in general and of: co- 

` operative credit structure in particular 
in the State taken as a whole or 


(e) for any other reason in the pub- 
lic interest, he may identify the viable 
‘and the potentially viable societies 
which may be retained and the non 
viable societies which may be merged 
or amalgamated or liquidated, as the _ 
case may be, and may, by a notice to 
be published in the district gazette, 
specify the area of operaticn of each 
such viable or potentiaily viable so- 
ciety to be retained and each such 
non-viable society or societizs to ‘be 
liquidated or to be merged or 
amalgamated with any viable or 
potentially viable society indicat- 
ed in the said notice end invite 
objections or suggestions from the so- 
cieties or any members, depositors, 
creditors, employees or other persons 
concerned with the affairs of each such 
society to be received within fifteen 
days from the date of publication of 
the notice in the district gazette. 


Explanation: For the purposes of this section, the term ‘Registrar’ means the 


penson on whom the powers of the Régistrar under. this 


under cl. (n) of S. 


‘section are conferred 


(2) The anced may, after havina considered the matter in the light of any 
suggestions or objections which may be received by him within the period spe- 
cified in sub-sec. (1) and after making, if necessary such modification in the pro- 
posal as he may deem fit make an orde> and publish it in the district gazette. 
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. (3) On making such order: — 


(i) the liability of viable society or po- 
tentially viable society shall become 
limited; 


(ii) every non-viable society whether 
of unlimited or limited liability existing 
in the area of operation of viable society 
or potentially viable society shall be 
deemed to have merged with such socie- 
ties as a limited liability society, unless 
it has been ordered to be liquidated; 


(iii) the registration of such merged so~ 
ciety shall stand cancelled whereupon 
such society shall cease to exist as corpos 
rate body; 


(iv) the assets of such merged society 
shall stand transferred to and vest in, 
and all liabilities thereof shall devolve 
on, the viable society or potentially vi- 
able society with which it is merged; 


(v) every member of such merged so~ 
ciety shall be deemed to be a member 
of the viable society and shall have all 
the rights, privileges and liabilities. of. the 
members of the viable society or of the 
potentially viable society, as the case 
may be, unless he withdraws his mem- 
bership from the viable society or tha 
potentially viable society in accordance 
with law; 


(vi) the committee of the viable society 
or the potentially viable society and the 
committee of the non-viable society 
merged therein shall stand dissolved, 
. and thereupon, the Registrar shall nomi- 
- nate a committee or appoint a person or 

persons, wherever necessary to manage 
the, affairs of the viable society or poten- 
tially viable society for a period not ex~ 
ceeding six months and he may, with 
the previous approval of the Govern- 
ment, extend such period beyond six 
months, so however, that the aggregate 
period including the extension shall not 
exceed one. year; 


(vii) notwithstanding anything in this 
Act or in any other law, or in any con- 
tract, award or any other instrument 

for the time being in force, the. provi- 

sions of the order of the Registrar under 
sub-sec, (2) shall be binding on all so- 
cieties and their members, depositors, 
creditors, employees and other persons 
having any rights, assets or liabilities in 
relation to all or any of the. concerned 
societies; and 


(viii) the society to be liquidated shall 


be deemed to have been directed to be 
wound up under sub-sec. (1) of S, 64 
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(4) The Registrar may, at) any time 
before the expiration of the | period spe- 
cified in cl. (vi) of. sub-sec. (8), arrange 
for the calling of a general meeting for 
the election of a new committee in such 
manner as may be prescribed for every 
such viable society or potentially viable 
society. 

(5) Any person aggrieved by the order 
made and published under |sub-sec. (2) 
may file an appeal, within fifteen days 
from the date of publication of the order, 
to such authority as may be specified by 
the Government by an order made in 
this behalf and the appellate jorder pass 
ed under this sub-section shall be final: 

Provided that no order adyersely afs 
fecting any person shall be passed under 
this sub-section unless such person has 
been given an opportunity of| making his 
representation. 

(6) Notwithstanding anything in S. 77, 
no revision shall lie against any order 
passed under this section. 

(7) Notwithstanding anything 
T. P. Act, 1882 or the Registration Act; 
1908, an order issued under this section 
shall be sufficient conveyance/|to transfer 
the assets and liabilities ofthe society 
or societies covered by an order passed 
under sub-sec. (2) of. this section. 

(8) No suit or legal proceeding shall be 
instituted or maintained or continued in 
any civil Court in respect of any order 
made under this section.” | 

10. The challenge to S. 19-4 under 
Art. 14 of the Constitution is directed by 
the counsel appearing for the petitioners 
on the following grounds: 

(1) that S. 15-A covers the| same field 
or operates on the same feldi as Ss. 15 
and 64 and as the impugned section pro- 
vides a more drastic and summary pro" 





cedure than the one prescribed ‘in the 
other sections, it is void. . 
(2) Section 15-A vests unguided and 


uncanalised power in the Registrar in de- 
termining viable or non-viable societies 
and their consequent merger or liquida~ 
tion so as to pick and choose the societies 


in the' 


Ead 


and therefore the impugned provision is . 





arbitrary and inherently discriminatory. 


(3) Section 15-A is also violative of 
Art. 14 even without comparing it with 


S. 15, as it confers on an inférior officer, 


wide powers in .determining the potens 
tially viable or otherwise of an agriculs 
tural credit society. ! 

11. It may be noticed at the outset 
that the scope and ambit of S! 15 is difs 
ferent from the scope and ambit of Seca 
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tion 15-A. Section 15 contemplates divi- 
sion or amalgamation of the societies. In 


the first place, it is significant to bear in ~ 


mind that S. 15-A nowhere speaks of di- 
vision of co-operative societies. The ex- 
pression ‘amalgamation’ used in S. 15 i3 
used with reference to two or more so- 
cieties being amalgamated with the pre- 
vious approval of the Registrar and by 
resolution of the society to decide to 
amalgamate and form a new society. The 
amalgamation referred to in S. 12 or Sec- 
tion 15 is voluntary where two or mor? 
societies pass a resolution and decide tc 
amalgamate and form a new society. The 
question of forming a new society volun- 
tarily by passing the resolutions with the 
previous approval of the Registrar is not 
contemplated under S. 15-A. As a con- 
sequence of amalgamation under S. 15, 
a new society comes into existence. Un- 
der S. 15-A though the expression ‘am- 
algamation’ is used in addition to th% 
expression ‘merger, amalgamation in 
effect means merger. The expressio= 
‘amalgamation’ occurring in S. 15-A hæ 
to be understood in the context in which 
it has been used therein. No new society 
comes into existence as a result of mer- 
ger or amalgamation of one or two mor= 
societies under S. 15-A. The meaning af 
the word ‘amalgamation’ has to be un- 
derstood in the context of merger of non- 
viable societies with potentially viable oz 
viable societies. The effect and result ol 
such merger or amalgamation is only 
that non-viable society disappears but 
viable or potentially viable society re- 
mains in its form and it does riot giv 
rise to a new society being .formed or 
coming into existence as a result thereot. 
Section 15-A has to be read as a whol= 
to understand the scheme of the provi- 
sion and when read as a whole, it i 
clear that the provision only deals with 
merger and liquidation and not with am- 
algamation as.contemplated by Ss. 12 ta 
14 and referred to in S. 15. So far as 
S. 64, which deals with liquidation, ic 
concerned, prima facie it may appear 
that there is overlapping. At this stage, 
we may refer to S. 64 (2) (e), which is 
relevant for the purposes of discussion; 


“The Registrar may, of his own mo- 
tion, and after giving the society an op- 
portunity of making its representation, 
if any, make an order directing the wind- 
ing up of a society where in the opinion 
of the Registrar, the society is conduct- 
ing its affairs in a manner detrimental 
to the interests of its members or the 
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promotion of the object for which it has 
been registered.” 

12., Section’ 15-A (1) (e) deals with 
identifying the viable and the potenti- 
ally viable societies which may be retain- 
ed and the non-viable societies which 
may be merged or liquidated, as the 
case may be. The Registrar cannot pro- 
ceed to liquidate a society under S. 15-A 
(1) (e) unless he is able to identify that 
that particular society is non-viable, in 
which event, depending upon the facts of 
each case, it will be open to him to merge 
it with a viable society or a potentially 
viable society or liquidate it. He has to 
bear in mind the purposes referred to 
in cls. (a) to (e) of sub-sec. (1) of S. 15-A 
before he could take action either to 
merge or liquidate a society as the case 
may be: whereas -under S. 64 [1), he has 


‘to hold an enquiry as provided in S. 51 


or in S. 52. Section 64 (2) empowers the 
Registrar of his own motion and after 
giving the society an opportunity of mak- 
ing its representation, to make an order 
directing the winding up of a society. 
The power vested in him under cl. (c) of 
sub-sec. (2) of Sec. 64 covers a totally 
different field, that is to say, where the 
society is conducting its affairs in a man- 
ner detrimental to the interests of the 
members or the promotion of the object 
for which it has been registered. For 
liquidation under cl. (c) of S. 64 (2), the 
question of identifying. a non-viable so- 
ciety does not arise. Even if a society 
were a viable society, but the affairs are 
conducted in a manner detrimental to 


_the interests of its members or promo- 


tion of the object for which it has been 
registered, then the Registrar could 
direct liquidation. It is thus seen that, on 
a closer scrutiny of S. 64 (2) (c) and 
S. 15-A (1) (e), they do not really ope- 
rate in the same field. The object and 
purpose of the two provisions has there- 
fore to be seen in the context in which 
they occur. The question therefore is 
whether the special procedure for liqui- 
dation under S. 15-A is discriminatory. 
The learned counsel for the petitioners 
relied upon Anwarali Sarkar’s case AIR 
1952 SC 75 where per majority the Sup- 
reme Court held that S. 5 (1) of the West 
Bengal Special Courts Act was void. But 
it should be remembered that in Kathi 
Raning v, State of Saurashtra, AIR 1952 
SC 123, the same Bench of the Supreme 
Court upheld S. 11 of the Saurashtra 
Ordinance under which the State Gov- 
ernment is expected to select only such 
offences or class of offences or class of 
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cases for being tried by the Special 
Court in accordance with the special pro- 
cedure. But under S. 9, the use of the 
Special Procedure must necessarily be 
confined to only disturbed areas-or those 


areas where adoption of public safety 
measures is necessary. Chief Justice 
Patanjali Sastri, dealing with the scope 


of Art. 14, observed (at p. 126): 


“But the position under Art. 14 is dif- 
ferent. Equal protection claims under 
that Article are examined with the pre- 
sumption that the State action is reason- 
able and justified. This presumption of 
constitutionally stems from the wide 
power of classification which the legisla- 
ture must of necessity, possess in making 
laws operating differently as regards dif- 
ferent groups of persons in order to give 
effect to its policies. The power of the 
State to regulate criminal trials by con- 
stituting different Courts with different 
procedures according to the needs of 
different parts of its territory is an essen- 
tial part of its police power. Though the 
differing procedures might involve dis- 
parity in the treatment of the persons 
tried under them, such disparity is not 
by itself sufficient to outweigh the pre- 
sumption and establish discrimination 
unless the degree of disparity goes be- 
yond what the reason for its existence 
demands as, for instance, when it 
amounts to a denial of a fair and impar- 
tial trial.” 


13. The counter-affidavit filed on be- 
half of the respondents, as already notic- 
ed, would show the circumstances under 
which S. 15-A has been introduced. In 
Qasim Razvi v. State of Hyderabad, AIR 
1953 SC 156 the case of Syed Qasim 
Razvi was referred to the Special Tribu- 
nal. There the question was that the spe- 
cial procedure was prejudicial to him as 
compared with the procedure applicable 
to the trial of crimes generally. Per 
majority it was held that there was no 
discrimination. But subsequently Das, 
C. J. in Basheshar Nath v. Commr. of 
Income-tax, Delhi & Rajasthan, AIR 
1959 SC 149 observed that “the observe- 
tions made in the majority judgment (in 
Qasim Razvi’s case) should not -be ex- 
tended but must be kept strictly confin- 
ed to the special facts of that case”. The 
established principle is that where two 
procedures are prescribed by law and 
one of the two is harsher or more one- 
rous than the other, the harsher proce- 
dure cannot be justified unless it is based 
on a reasonable classification either made 


A.L R. 


‘by the law itself or made by the execu- 


tive in the exercise of its discretion in 
the light of the policy or object of the 

Act. We do not see anything! more one-| | 
rous or harsher in the procedure pre- 
scribed under S. 15-A (1) in) regard to 
the liquidation of a society. That apart, 
as already noticed, they do not operate 
in the same field though they may seem- 
ingly appear to overlap. The fact that the 
‘two procedures are prescribed does not 
necessarily follow that there lis discrimi- 
nation nor that the power is|vested in a 
particular authority to pick |and choose 
in an arbitrary manner. | 





j 


14. In Northern India A (Pvt.) 
Lid. v. State of Punjab, AIR 1967 SC 
1581 the contention that the impugned 
S. 5 of the Punjab Public Premises and 
Gand (Eviction and Rent Recovery) Act, 
1959 was violative of Art. 14 of the Con- 
stitution on the ground that the proce- 
dure prescribed was more prejudicial 
than the ordinary procedure of an eject- 
ment suit and the Government could ar- 
bitrarily adopt one of the two proce- 
dures was upheld by majority. Bacha- 
wat, J. who dissented, observed that 
Art. 14 did not require a “fanatical ap- 
proach” to the problems of equality be- 
fore the law. The view of Bachawat 
J. ultimately prevailed in the case of 
M. Chagganlal v. Greater Bombay Muni- 
cipality, AIR 1974 SC 2009. Alagiriswami, 
J., who spoke for the majority, after a 
review of the earlier cases, expressed the 
opinion that, when there are|two provi- 
sions in the Act, they cannot be struck 
down on the fanciful theory jthat power 
would be exercised in such an unrealistic 
fashion. As pointed out by the learned 
Judge, one has got to take into account 
normal human behaviour and not beha- 
viour which is abnermal. It is not every 
fancied possibility of discrimination but 
the real risk of discrimination that we 





must take into account. The learned 
Judge also made it clear that] if there is 
discrimination in actual practice, the 


Supreme Court is not powerless. As has 
been pointed out by Bhagwati J., in a 
separate but concurring judgment in the 
same case at page 2040, there is no magic 
formula by which it can be said that one 
procedure is substantially more drastic 
and onerous than the other. It does not 
follow that merely because one procedure 
provides the forum of a civil Court while 
the other. provides the forum, of an Ad- 
ministrative Tribunal, the latter is neces- 
sarily more drastic and onerous than the 


i 
i 
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former. As has been further pointed out, . 


the two procedures would have to b2 
compared objectively and dispassionatel7 
without any predilection or prejudice t3 
determine whether one is really and sub- 
stantially more drastic and prejudicial 
than the other. We see nothing really 
and substantially more drastic and pre- 
judicial to the society or its members in 
the procedure adopted under S. 15-A 
(1) (e). 


15. The next ground of attack is that 
the expressions ‘viable’ and ‘potentially 
viable’ are very vague and no guidelines 
have been prescribed for identifying = 


viable, potentially viable and non-viabke . 


societies and therefore S. 15-A confers 


arbitrary and unguided power: on an offi- . 


cer of the lowest rank of the Co-opere- 
tive Department to distinguish viabk 
from non-viable to pick and choose és 
he likes. It is also-the contention of the 
petitioners that the words ‘in the publie 
interest’ are equally vague and  confe=- 
unfettered and unguided power on tke 
Divisional Co-operacive Officer 
and choose any society as viable or nor.- 
viable. i 5 


16. A similar argument was advanced 
before the Supreme Court in Jyoti Per- 
shad v. Union Territory of Delhi, AIR 
1961 SC 1602 that S. 19 of the Slum 
Areas (Improvement and Clearance) Aci 
is obnoxious to the equal protection ol 
laws guaranteed by Art. 14.o0f the Cor- 
stitution. That argument was repelled br 
the Supreme .Court by observing that 
though S. 19 of the Act.does not in terms 
lay down any rules for the guidance to 
the competent authority in the use of his 
discretion-under S. 19 (1) of the Act 
there is enough guidance in the Ac 
which can be gathered.from the policy 
and purpose of the Act as set out in the 
preamble and in the operative provisiors 
of the Act. Where no such guidance is 
expressed in the stetutory provision con- 
ferring the power, no question of viola 
tion of Art. 14 could arise, unless it b= 
that the rules themselves or the policy 
indicated lay down different rules to b= 
applied to persons or things similarly 
situated. The learned Judges further 
observed that even where such is not th= 


case, there might be a transgression by 


the authority of the limits laid down or 
an abuse of power, but the actual order 
would be set aside in appropriate pro- 
ceedings not so much on'the ground cf 
violation of Art. 14, but as really being 
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beyond its-power. The guidelines can 
also be obtained in the light of the sur- 
rounding circumstances which necessitat- 
ed the legislation, taken in conjunction 
with well known facts of which the 
Court might take judicial notice or of 
which it is appraised by evidence before 
it in the form of affidavits. The same 
view was again reiterated by the Sup- 
reme Court in P. J. Irani v. State of 
Madras, AIR 1961 SC 1731. In that case, 
it was contended that S. 13 of the Mad- 
ras Buildings (Lease and Rent Control) 


- Act conferred an unguided and arbitrary 


power on Government to discriminate 
between one building and another and 
choose at their will and pleasure particu- 
lar buildings which would be subject to 
the provisions of the Act and others 
which would not be so subjecti, the ten- 
ants in the latter being deprived of the 
protection conferred on other tenants si- 
milarly situated. Upholding the consti- 
tutional validity of S. 13, the learned 
Judges observed (at p. 1737): 


“Though: the enactment thus conferred 
these rights on tenants, it was possible 
that the statutory protection could either 
have caused great hardship to a landlord 
or was the subject of abuse by the ten- 
ant himself. It was not possikle for the 
statute itself to contemplate every such 
contingency and make specifiz provision 
therefor in the enactment. It was for this 
reason that a power of exemption in 
general terms was conferred on the State 
Government which however could be 
used not for the purpose of discriminat- 
ing between tenant and tenant, but: in 
order to further the policy and purpose 
of the Act which was, in the context of 
the present case, to. prevent unreasonable 
eviction of tenants,” 


17. In so upholding the constitutional 
validity of S. 13, the learned Judges re- 
ferred to the clause numbered {v} in the 
analysis of the decision on Art. 14 by 
Das, C. J., in Ram Krishna Dalmia v. 
S. R, Tendolkar, AIR 1958: SC 538 at 
p. 549: “A statute may not make a classi- 


- fication of the persons or things to whom 


their - provisions are intended to apply 
and leave it to the discretion of the Gov- 
ernment to select or classify the persons 
or things for applying those provisions 
according to the policy or the principle 
laid down by the statute itself for guid- 
ance of the exercise of discretion by the 
Government in the matter of such selec- 
tion or classification. If the Government 
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in making the selection or classification 
does not proceed on or follow such policy 
or principle, the executive action but 
not the statute should be condemned as 
unconstitutional,” 


18. Another case, which is directly in 
point is Inder Singh v. State of Rajas- 
than, AIR 1957 SC 510 at pp. 516, 517. 
The validity of S. 15 of the Rajasthan 
(Protection of Tenants) Ordinance, 1949 
was impugned on the ground that that 
section offended Art. 14 of the Constitu- 
tion. That argument was repelled in 
these terms: 

“It is argued that that section does not 
lay down the principles on which ex- 
emption could be granted, and that the 
decision of the matter is left to the un- 
fettered and uncanalised discretion of 
the Government, and is therefore repug- 
nant to Art. 14. It is true that that sec- 
tion does not itself indicate the. grounds 
on which exemption could be granted, 
but the preamble to the Ordinance sets 
out with sufficient clearness the policy 
of the Legislature; and as that governs 
S. 15 of the Ordinance, the decision of 
the Government thereunder cannot be 
said to be unguided.” - 


19. The Statement of Objects. and 
Reasons for the enactment of the Amend- 
ment Act 6 of 1977, by which the im- 
pugned S. 15-A was introduced, -sets out 
that S. 15-A ‘has been introduced to 
identify viable, potentially viable and 
non-viable societies and to . merge the 
non-viable societies along with their as- 
sets and liabilities with viable or poten- 
tially viable societies, as the case may be, 
and in order to ensure uniformity and 
effective implementation of the viability 
programme, it was considered necessary 
to suitably amend the earlier S. 15-A so 
as to provide for amalgamation, merger 
or liquidation of societies. The merger of 
non-viable societies with viable societies 
and liquidation of non-viable societies is 
taken in the larger interests of the co- 
operative societies and production of 
agricultural produce by providing better 
credit facilities. ` 

20. The expressions ‘viable’ and ‘non- 


viable’ and ‘potentially viable’ are words - 


of definite import and content. They are 
clearest in terms. We get it from the 
papers placed before us by the Govern- 
ment that the Department of Agricultu- 
ral Credit of the Reserve Bank of India 
had addressed letters to the Secretaries 
to the State Governments (Co-operation 
Department) on the re-organisation of 
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Primary Agricultural Credit Societies 


_ and the area covered by the re-organised 


societies. The State Governments were 
asked to take immediate action. In this 
letter, the Reserve Bank pointed out that 
no uniform pattern was being followed for 
deciding the area appropriate for the re- 
organised societies to be viable. The basis 
for re-organisation in some of the States 
was the Revenue or Administrative 
Decisions and not so much the business 
potential necessary for viability. The 
Reserve Bank, before recommending the 
norms for merger of non-viable societies 
with re-organised societies had conven- 
ed a meeting, which was attended by re- 
presentatives of the Government of India, 
representatives of the State Governments, 
representatives of the Commercial Banks 
and the officers of the Reserve Bank of 
India. At that meeting, the Reserve Bank 
formulated the norms, which lare practi- 
cally embodied in the two] impugned 
G.Os. The guidelines formulated by the 
Reserve Bank for re-organisation of Pri- 
mary Agricultural Credit Societies in so 


far as the area of operations 


and credit 


potential are concerned are the following; 


“(@i) For the purpose of viability, ac- 
count should be taken of the short-term 
agricultural credit business only. The 


other business viz, medium term, long- 


term agricultural credit and 


consump- 


tion credit should -be taken as additional 
potential. 

(ii) Normally, a gross cropped area 
of 2,000 hectares (5000 acres) whether 
irrigated or not, might be taken as ade- 
quate to provide a minimum| short-term 


credit potential of Rs. 2 lakhs for the 
reorganized society. ; 
ii) In cases where more than 2000 


hectares ‘were to be covered, the area of 
operation of the reorganised. society 
should be confined to a radius] of 10 kms, 
only, excepting in hilly or tribal or de- 
sert areas, so however that the jurisdic- 
tion of a society did not cut! across vil- 
lage boundaries. á 


- (iv) Where a village was big and had 
more, than 2000 hectares in its jurisdiction 
or a potential of more than Rs, 2 lakhs 
short-term credit business there should 
not be more than one society! 

(v) If the area proposed was’ less than 
2,000 hectares, a detailed exercise with 
reference to actual scales | of finance 
might have to be done to ensure a mini- 
mum short-term credit business of Rs. 2 
lakhs on the assumption that |the society 
would be able to meet only | about 40 
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per cent of the potential 
the above basis. 

(vi) If one administrative unit like gram 
panchayat or patwar circle did not have 
in its jurisdiction 2000 hectares of gross 
cropped area, two or more such admin- 
istrative units might be covered by the 
reorganized society wholly in which case 
the territorial limit of 10 kms  radiu3 
might not be applied. Preferably, in such 
cases, Farmers Service Societies of the 


calculated on 


smaller’ model might be. organised in- 
stead of a viable primary agricultural 
credit society. However, the society 


should not be again re-organised if on a 
subsequent date the area of the Gran 
Panchayat was altered. 

(vii) Where a society had already at- 
tained a short-term loan ‘business of 
Rs. 2 lakhs, it might not be normally 
disturbed, but could not be made th? 
nucleus of a farmers service society `a 
LAMPS or a reorganised society. 


(vill) Arrangements might be made 
for setting up a Cacre Fund at the Stat? 
level to meet the cost of paid secretaries, 
managers of reorganised societies, so that 


- the deficits in the societies in the econo- . 


mically . backward areas, hilly and semi 
arid region etc., could be met from th? 
additional income from the business in 
the more affluent societies having each 
a credit business of well over Rs. 2 lakhs. 
Contributions to the State Cadre Fund 
might be made by the Central Co-opera~ 
tive Banks at 0.25 per cent of the loans 
borrowed by them from the Apex Banx 
and by primary agricultural credit socie- 
ties at 1.75 per cent of the loans obtained 
from Central Banks. The deficit, if any, 
still remaining, at least initially, might 
be met by the State Government. Tha 
commercial banks financing the reorga- 
nised societies might recover from them 
at 1.75 per cent of the loans advancei 
and contribute at 2 per cent to the Stat 
Cadre Fund unless they are preparei 
to meet the deficit in the cost of secre- 
taries/managers of such societies, wholly 
by themselves. (The scheme of the State 
Level Cadre Fund introduced in Maha- 
rashtra may be referred to in this con 
text), 

(ix) Once the ares is decided, the gooj 
working’ societies might be merged witi 
the nucleus society selected for retention 
and the non-viable ones liquidated. The 
guidelines in this regard are containel 
in our letter No. ACD-Plan 5118/PR.5E- 
55(L) 75/76 dated 28th may: 1976 Iuel 
separately, 
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- 21. It is pursuant to the recommen- 
dation made by the Reserve Bank that 
S. 15-A has been enacted giving new 
orientation to the policy of the Govern- 
ment in the matter of providing agricul- 
tural credit through Primary Agricultu- 
ral Credit Societies. In Vellukunnel v. 
Reserve Bank of India, AIR 1962 SC 1371, 
the validity of S. 38 (1) and {3) of the 
Banking Companies Act, which provided 
for a special procedure for winding up 
came up for consideration. Repelling the 
attack that the provisions were void as 
being violative of Arts. 14 and 19 of the 
Constitution, the Supreme Court observ- 
ed that the Reserve Bank was the sole 
judge to decide whether the affairs of a 
banking company are being so conduct- 
ed as to be prejudicial to the interests 
na 
option but to pass an order winding up 
the banking company, when the applica- 
tion is made by the Reserve Bank: The 
learned Judges of the Supreme Court 
held that the provisions were neither dis- 
criminatory nor unreasonable and could 
not be declared void under Arts. 14 and 
19 of the Constitution. They further held 
that, since the provisions were mani- 
festly in the public interest, they could 
not also be declared ultra vires under 
Art. 301 because they were protected by 
Art. 302 of the Constitution. It would be 
relevant to bear in mind that there may 
be occasions and situations in which the 
Legislature may, with reason, think that 
the determination of an issue may be 
left to an expert executive like the Re- 
serve Bank rather than to Courts with- 
out incurring the penalty of having the 
law declared void. The law thus made 
is justified on the ground of expediency 
arising from the respective opportuni- 
ties for action. Section 15-A is a piece 
of social legislation introduced at the 
instance of.the Reserve Bank of India, 
which adumbrates its policy evolved by]. 
it at a meeting convened by it of the 
representatives of the State Govern- 
ments and the Government of India. 
The co-operative societies should be 
treated as a class by themselves, the 


‘ideal of which being selfless service to 


its members and through its members to 
the society at large. In order to stream- 
line co-operative ventures and to imple- 
ment the National programme of making 
the co-operative credit structure viable, 
S. 15-A has ‘been introduced by the Le- 
gislature. It is in the interests of the 
co-operative movement and the public 
generally and therefore reasonable pro- 
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tection should be extended to the imple- 
mentation of the scheme of S. 15-A. Vi- 
able or non-viable societies are identi- 
ed so that the funds made available to 
the societies are not frittered away. 


22. The Bombay High Court, in C. P. 
Khanna v. V, K. Kalghatgi, AIR 1970 
Bom 201 upheld the validity of the im- 
pugned provisions of the Maharashtra 
Co-operative Societies Act in that case 
on the ground that the provision made 
for compulsory arbitration in matters 
connected with the business of the socie- 
ties between the society and its mem- 
bers or its office-bearers ete, or the 
society and a stranger is not unreason- 
able. It was observed. that there was 
nexus between the object to be achiev- 
ed in the making of classification and the 
provisions made. 


23. Another argument advanced, rely- 
ing upon the decision in Harak Chand v. 
Union of India, AIR 1970 SC 1453 is that 
the expression ‘in public interest’ occur- 
ring in cl. (e) of S. 15-A (1) is vague and 
therefore it will lead to exercise of arbi- 
trary power by the Registrar. The Sup- 
reme Court in Harakchand v. Union of 
India, AIR 1970 SC 1453 was considering 
the constitutional validity of several sec+ 
tions of the Gold Control Act, 1969. Deal- 


ing with the validity of S. 27 of that 


Act, which relates to licensing of deal- 
ings, the learned Judges of the Supreme 
Court upheld the attack on its constitu- 
tional validity that the conditions impos- 
ed by sub-sec. (6) of S. 27 for the grant 
or renewal of licences are uncertain, 
vague and un-intelligible and conse- 
quently wide and unfettered power was 
conferred upon the statutory authorities 
in the matter of grant or 


licence. The expressions ‘suitability of 


the applicant’ in S. 27 (6) (e) and ‘public © 


interest’ in S. 27 (6) (g) were- held as not 
providing any objective standard or norm 
or guidance. In that view, it was held 
that the said provisions impose unrea- 
sonable restrictions on the fundamental 
right of the petitioner to carry on busi- 
ness and are constitutionally invalid. 
But the words ‘in public interest’ used in 
S. 15-A (1) (e) have to be understood in 
the light of the object and scheme of the 
Act and the policy laid down by the Re- 


serve Bank. The words ‘for any other 
reason in the public interest’? are only 
with reference to identifying viable and 
potentially viable societies in the light 


of the object and ‘scheme of the Act and 
the policy laid down by the Reserve 
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Bank as adumbrated in the impugned 
G.Os. When so construed, the Harak- 


chand’s case, AIR 1970 SC 1453 is distin- 
guishable. The expression ‘public inte- 
rest’ in the context of the scheme of Sec- 
tion 15-A would take in general interest 
of the community as oppcsed jto the par- 
ticular interest of individuals who are 
directly concerned with the societies. Si- 
the Sup- 
reme Court while construing the words 
‘public purpose’ in Somawanti v. State 
of Punjab, AIR 1963 SC 151. Having re» 
gard to the policy underlying the object 
sought to be achieved, the | contention 
that the expression ‘for any other reason 
in the public interest’ will lead to arbi- 
trary exercise of power has to be nega- 
tived. 


24. The next attack is on the two 
G.Os. G.O.Ms. No. 45 and G.O.Ms. 
No. 155. According to the learned coun- 
sel appearing for tke pet titioners, there 
is no statutory authority to interfere 
with the limited discretion to be exer- 
cised by the Registrar when acting under 
S. 15-A. The learned Advocate General 
has fairly stated thet the guidelines are 
not issued under the provisions of the 
Act nor under S. 1£-A. There is nothing 
in the G.Os., which precludes the Gov- 
ernment from issuing proper| guidelines. 
These guidelines contained in the - im- 
pugned G.O.Ms, No. 155 are nothing but 
instructions which the Reserve Bank had 
issued to the State Governments for pur- 
poses of identifying viable |and non- 
viable societies. The G.Os., are issued. so 
that the Registrar may not act in an 
arbitrary or whimsical manner in identi- 
fying viable, potentially viable or non- 
viable societies. It is to exclude any arbi- 
trariness on the part of the) Registrar 
that the Government has issued the two 
G.Os., embodying the guidelines issued 
by the Reserve Bank. The Reserve Bank 
which controls the entire banking sys- 
tem in the country, is the most compe- 
tent authority to lay down the guidelines 
and those guidelines are adopted by the 
Government in the form of G.O.Ms. No. 
155 for the proper enforcement of the 
policy underlying -5. 15-A. It cannot be 
said that the instructions contained in 
the G.O.Ms. No. 155 amount to interfer- 
ence with the discretion or the power 
exercisable by the Registrar | and there 
is nothing in the said G.O., even remo- 
tely to suggest that the Registrar is ask~ 
ed to water down the norms| or stan- 
dards set out therein in accordance with 
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the Reserve Bank Policy and directiors. 
The G.Os. are only of general applic- 
tion defining and illustrating the mear- 
ing of the expression ‘viable and noa- 
viable’ in the ligh= of the criteria laid 
down by the Reserve Bank. The Regis- 
trar is not being asked to decide a par- 
ticular case in a particular manner. 
Apart from the norms prescribed as 
general guidelines, there are no fetters 
on the exercise of his discretion. We can 
understand the complaint of the pezi- 
ticners, if the Government had issu2d 
instructions to the Registrar in respect 
of any particular society to decide tae 
question of viability or non-viability or 
to merge or liquidate a particular society 
in the manner desired by the Govera- 
ment. The Government can always, in 
exercise of its executive power, lay 
down general guidelines or norms whith 
do not interfere with the judicial discere- 
tion of a quasi-judicial authority. Tae 
guidelines providec in G.O.Ms. No, 155 
do not in any way impinge upon the 
statutory functions exercisable by the 
Registrar under the impugned S. 15-A. 
The decision of the Reserve Bank to re- 
organise the co-operative institutions is a 
momentous one and State had only given 
effect by having S. 15-A enacted. S, 15-A, 
which has been inserted on the opinion 
of the Reserve Bank cannot be said to 
be either discriminatory or unreasonable 
so as to offend Art. 14 or 19 of the Con- 
stitution. Therefore, the contention that, 
under the impugned section, the Regis- 
trar can pick and choose between socie- 
ties while exercising his powers thus re- 
sulting in discrimination is ill-founded 
and untenable, 

25. The next ground of attack is that 
the merger, amalgamation or liquidation 
of the society envisaged under S. 15-A 
(1) affects the rights of the members of 
the society under Art. 19 (1) (c), (g) aad 
(£) of the Constitution. According to the 
learned counsel, the forcible dumping of 
the members of the non-viable societi2s, 
when such societies are merged with 
viable societies, viclates the rights of the 
members of the viable society. . Their 
argument is developed in this manner. A 
viable society is one formed voluntarily 
by members of that society. It is a volun- 
tary association. When association is 
formed voluntarily, it is for them to ce- 
cide whether they would admit otker 
members of non-viable societies. Mem- 
bers who formed a society which became 
a viable society cannot be forced to take 
any members from non-viable society 
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against their will. Relying upon the deci- 
sions in Dwarakadas Shrinivas v. Shola- 
pur Spinning & Weaving Cc., AIR 1954 
SC 119, R. C. Cooper v. Union of India, 
AIR 1970 SC 564 and Bennett Coleman 
& Co. v. Union of India, AIR 1973 SC 
106, it has been contended by the learn- 
ed counsel for the petitioners that the 
rights of individual share holders are 
being interfered with by taking over the 
management of the society. According to 
them, when a non-viable society is merg- 
ed with a viable society, the share value 
in a viable society would drop down and 
that way it would affect their funda- 
mental rights not only under Art. 19 (1) 
(g) but also under Art. 19 (1) (£) and 
Art. 31 of the Constitution. We find ab- 
solutely no merit in this contention. 


26. State of Madras'.v. V. G. Row, 
AIR 1952 SC 196: (1952 Cri LJ 966) is 
the leading case on the question of right 
to form an association under Art. 19 (1) 
(c). The test of reasonableness has been 
succinctly stated by Pataniali Sastry, 
C. J. in that case. The right to form an 
association, it is the argument of the 
learned counsel for the petitioner can 
only be abridged or curtailed in accord- 
ance with the requirements of Art. 19 
(4) and it is not the case of the Govern- 
ment that the law is made in the inte- 
rests of the sovereignty. and integrity of 
India or public order or morality. 


27. The Supreme Court in All India 
Bank Employees’ Association v. National 
Industrial Tribunal, AIR 1962 SC 171 
construed the scope of Art. 19 (1) (c) 
and after a review of the earlier case, 
Express Newspapers (Pvt.) Ltd. v. Union 
of India, AIR 1958 SC 578, keld that a 
right to form unions guaranteed by sub- 
clause (c) of Cl. (1) of Art. 19 does not 
carry with it a fundamental right in the 
union so formed to achieve every object 
for which it was formed. Even a very 
liberal interpretation of suk-cl. (c) of 
Cl. (1) of Art. 19 cannot lead to the con- 
clusion that the trade unions have a 
guaranteed right to an effective collec- 
tive bargaining or to strike, either as 
part of collective bargaining or other- 
wise. In M/s. Raghubar Dayal v. Union 
of India, AIR 1962 SC 263, the Supreme 
Court observed: 

“An application for the recognition of 
the association for the purpose of func- 
tioning under the enactment is a volun- 
tary act on the part of the association 
and if the statute imposes conditions 
subject to which alone recognition could 
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be accorded or continued, it is a little 
difficult to see how the freedom to form 
the association is affected unless, of 
course, that freedom implies or involves 
a guaranteed right to recognition also.” 


28. In D. A, V. College, Jullundur v. 
State of Punjab, AIR 1971 SC 1737 an 
Association of Arya Samaj is contended 
that their compulsory affiliation to © the 
Guru Nanak University affected the aims 
and objects of the Association and there- 
fore the freedom to form associations 
guaranteed by Art. 19 (1) (c) was violat- 
ed. The Supreme Court repelled that 
argument having regard to the view it 
expressed in All India Bank Employees’ 
case, AIR 1962 SC 171 and Raghubar 
Dayal’s case, AIR 1962 SC 263. The learn- 
ed counsel for the petitioners relied 
upon the decision in Damyanti v. Union 
of India, AIR 1971°SC 966. That was a 
case where the Supreme Court held that 
the Hindi Sahitya Sammelan Act, 1962 
violated Art. 19 (1) (c) of the Constitu- 
tion. The Hindi Sahitya Sammelan Act 
did not merely regulate the administra- 
tion of the affairs of the original society, 
but it also altered the composition of the 
society itself. The result of this change 
in composition was that the members, 
„who voluntarily formed the Association 
were then compelled to act in that Asso- 
ciation with other members who have 
been imposed as members by the Act 
and in whose admission to membership 
they had no say. Such alteration in the 
composition of the Association itself 
clearly interferes with the right to con- 
tinue to function as members of the 
Association which was voluntarily form- 
ed by the original founders. The Act, 
therefore, violated the right of the ori- 
ginal members of the society to form an 
association guaranteed under Art. 19 (1) 
(c). Article 19 (4), on the face of it, can- 
not be called in aid to claim validity for 
the Act. 


29. The facts of that case are dif- 
ferent. The Hindi Sahitya Sammelan was 
a society registered under the Societies 
Registration Act, 1860 with the principal 
object of developing and promoting the 
propagation of Hindi. The Sammelan’s 
bye-laws provided for three classes of 
members, and for constituting a govern- 
ing body, a working committee and seve- 
ral other committees. It had its own pro- 
perties. The U. P. Legislature passed the 
U. P. Hindi Sahitya Sammelan Act, 1956, 
under which a statutory body was creat- 
ed called the ‘Hindi Sahitya Sammelan’, 


| ie 
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The High Court declared that Act void 
on the ground that it terminated the ex- 
istence of the original Sammelan, and 
thus violated the right of members of 
the original Sammelan to form associa- 
tions guaranteed by Art. 19 (1) (c). Then 
the Parliament enacted the Hindi Sahitya 
Sammelan Act, 1972 which declared the 
original Sammelan to be an institution 
of national importance and vested its 
property in a new Sammelan which was 
constituted a body corporate, All the 
existing members of the criginal Sam- 
melan were made members of|the new 
Sammelan, but many outsiders were also 
made members by tke Act. The rules 
framed under the Act prescribed qualifi- 
cations for enrolling new members, who 
could be admitted without the |voluntary 
consent of the original members of the 
Sammelan. The facts here are; different. 
The right to form an association is not 
denied. Once an association is [registered 
in accordance with the previsions of the 
Act, the Society has to function within 
the scheme and framework of the rules 
and bye-laws. The registration| of a so- 
ciety is not a matter of right. Section 4 
of the Act provides that a society which 
has, as its main object, the promotion 
of the economic interasts of its) members 
in accordance with the co-operative 
principles, or a society established with 


the object of facilitating the (operation 
of such a society, may ibe registered 
under the Act. Section 5 (2)| provides 


that the liability of the Government, a 
financing bank or a federal society hav- 


ing shares in a society, whether with 
limited or unlimited liability, [shall be 
limited to the share capital subscribed 


by the Government. such financing bank 
or federal society, as the case;may be. 
Under S. 7, the Registrar registers a so- 
ciety only when the application made 
by a person conforms to the! require- 
ments laid down by the Act and the rules 
made thereunder and when the objects 
of the society seeking registration are in 
accordance with S. 4. There is the fur- 
ther condition that such society is likely 
to be economically sound and | that its 
registration may not have an adverse 
effect on the development of| the Co- 
eperative movement. Where the Regis- 
trar is not so satisfied, under sub-sec. (2) 
of S. 7, he shall communicate | by regis- 
tered post the order of refusal together 
with the reasons therefor to such of the 
applicants and within such time as may 
be prescribed. So, when a society is regis- 
tered under S. 7, it has to be; economi- 
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‘cally sound and should not have an ad- 
verse effect on the development of the 
co-operative movement. It is for that 
reason that the viable and non-viable 
societies are identified for the liquidation 
or merger as the case may be. 
Merger, therefor2,- does not affect 
the right to form an assoc- 
tion. But when once an association 
is formed and registered in accordance 
with the conditions laid down under the 
Act, what is regulated is 
activity of the society and not the right 
of the members to form an association. 


30. There is thus a material differ- 
ence between individuals claiming a right 
to form an association and the right of 
members of a co-operative society wno 
formed an association to carry on busi- 


ness or trade under the provisions of tme ` 


Act. It will be impossible to achieve tne 
purpose and object of the society viz., 
promotion of the economic interests of 
its members in accordance with the œ- 
operative principles and to make it eco- 
nomically sound, unless its commerc.al 
or business activities are properly regu- 
lated or controlled. The merger or liqui- 
dation contemplated under S. 15-A is 
only for the purpose of achieving tne 
underlying object of forming a co-ope- 
rative society. In substance and in effect, 
the provision relating to merger or liqui- 
dation is a reasonable restriction impcs- 
ed on the business activity of the co- 
operative society regulating its trade or 
business activity. It is only for regulet- 
ing the limited purpose of the business 
activity that S. 15-A (1) may affect tne 
composition of the members when there 
is a merger or amalgamation. It is a rea- 
sonable restriction which conforms to 
cl. (6) of Art. 19. This restriction may 
incidentally appear to touch upon te 
right to form an essociation under Arzi- 
cle 19 (1) (c). When Sec. 15-A (1) is exa- 
mined in the above context, it would 
only establish that the rights of tie 
members to form an association under 
Art. 19 (1) (c) are not affected and what 
is affected is the business activity of tre 
society as such and not individual rigkts 
of members of the society. In the view 
taken by us, we sre supported. by the 
decision of the Patna High Court -n 
Harakh Bhagat v. Asst. Registrar C32- 
operative Societies, AIR 1968 Pat 211. 
The impact on the rights of individual is 
only incidental and minimal only to the 
extent necessary for effectuating the r2- 
strictions on business activity in. the pu3- 
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lic interest. It is to be remembered that 
option is given to an unwilling member 
under S. 15-A (3) (v) to withdraw his 
membership and that is a circumstance 
which goes to show that the rights of an 
individual to form an association is to 
come out of an asscciation are 
not infringed. It is also signifi- 
cant that members of the co-operative 
societies do not have an unrestricted 
right to object to anyone becoming a 
member of the registered society. Sec- 
tion 19 of the Act prescribes the eligibi- 
lity for membership. Section 21 pre- 
scribes disqualifications for membership 
of a society. Section 76 (2) provides for 
an appeal by any person or society ag- 
grieved by any decision uncer S. 6 or 
refusal to register a society under S. 7. 
When Ss. 19, 21 and 76 are read together, 
it would show that members of a society 
registered under the Act do not possess 
an unqualified right to choose their asso- 
ciations. If a particular association refu- 
ses to admit any person eligible for 
membership of that society, he would be 
entitled to get admitted to that society 
in the event of his appeal being allowed 
under S. 76 (2). It is thus manifest: that 
the right of the members to choose their 
own associations is not an unqualified 
right under the provisions of the Act. 
There are societies which have member- 
ship ranging from tens to thousands and 
even more. Therefore, the challenge on 
the ground that the rights of the mem- 
ibers of the -society to form an associa- 
tion under Art. 19 (1) (c) are affected is 
devoid of merit. Therefore, the impugn- 
ed provision does not require to be justi- 
fied under clause (4) of Art. 19. It is 
next to be seen whether cl. {g) of Arti- 


‘ele 19 (1), which is the relevant clause 


is attracted. We have already referred to 
the policy of the Reserve Bank which 
led to the insertion of S. 15-A. Clause (6) 
of Art. 19 lays down that nothing in sub- 
clause (g) of cl. (1) shall affect the ope- 
ration of any existing law in so far as 
it imposes, or prevents the State from 
making any law imposing in the inte- 
rests of the general public, reasonable 
restrictions on the exercise of the right 


‘conferred by the said sub-clause. While 


considering the reasonableness of any 
law, one of the relevant factors to be 
taken into consideration is whether the 
State has to take swift decisions to meet 
the extraordinary situations. When swift 
action is necessary all that is necessary 
for the Court to enquire is whether the 
law provides reasonable safeguards by 


140 A.P.  [Prs. 30-34] S. Nageswara Rao v. Govt. of A. P. (FB) 


conferring right of appeal or judicial 
review. i : 


31. The Supreme Court in- Collector 
of Customs v. Sampathu Chetty, AIR 
1962 SC 316, upheld the validity of Sec- 
tion 178-A of the Sea Customs Act. 
Testing its constitutional validity on the 
touch-stone of reasonableness, the Sup- 
reme Court observed (at p. 316 pt. A. 
LN); 

“The test for ascertaining the 'reason- 
ableness’ ‘postulated of the restrictions 
in clauses (2) to (6) of Art. 19 should be 
applied to each individual statute im- 
‘pugned, and no abstract standard, or 
general pattern of reasonableness can be 
laid down as applicable to all cases. The 
nature of the right alleged to have been 
infringed, the underlying purpose of the 
restrictions imposed, the 
urgency of the evil sought to be reme- 
died thereby, the disproportion of the 
imposition, the prevailing conditions at 
the time, should all enter into the judi- 
cial verdict,” 


32. Having regard to the deleterious 
effects of widespread smuggling in com- 
modities like gold and the need to eradi- 
cate smuggling, it was held that the re- 
strictions imposed by the penal provision 
were reasonable having nexus with the 
object sought to be achieved by the law. 
In other words, the situation required 
the introduction of S. 178-A which plac- 
ed the burden upon the person, from 
whose possession the goods were recover- 
ed, to show that the goods, which were 
reasonably believed to be smuggled were 
not really so. Reasonable restrictions 
would be necessary to secure the effici- 
ency and enforcement of valid law.- In 
Manohar Lal v. State of Punjab, AIR 
1961 SC 418, the Punjab Trade Emplo- 
yees Act was questioned and its validity 
was upheld on the ground that the legis- 
lation is in effect the exercise of social 
control over the manner in which busi- 
ness should be carried on regulated in 
the interests of the health and welfare 
not merely of those employed in it but 
of all those engaged in it. The restric- 
tion imposed by the term of S. 7 (1) is 
with a view to secure this purpose and 
would, therefore, be clearly saved by 
Art. 19 (6) of the Constitution even in 
its application to the shops entirely con- 
ducted by the owner and his family. 

33. It cannot be assumed that the Re- 
gistrar would exercise his powers impro- 
perly and without applying his mind to 
all relevant considerations, That apart, 


extent and. 
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there is a provision for appeal.| ‘The agri- 
cultural co-operative credit societies have 
been registered and there is a large mem- 
bership and they play a very |gmportant 
rele in the economic life of the society 
particularly on the agricultural side. It 
would appear that recently there is a 
mushroom growth of these socizties and 
many of them have been functioning in 
an ‘inefficient manner defeating the very 
object of the formation of a sdciety. The 
credit structure of the societies had al- 
most collapsed and the Reserve Bank has 
been calling for an overhaul | of these 
societies with a view to brirg about 
financial discipline, uniformity, and order 
both in the matter of structuring and 
functioning of these societies. |The posi- 
tion of the Reserve Bank in the economy 
of the country, is something urique and 
its opinion is entitled to highest conside- 
ration and regard (see Palai Bank’s case 
(AIR 1962 SC 1371). It is this extra- 
ordinary situation which had created a 
sort of economic chaos thas led to intro- 
duction of S. 15-A. It called for swift re- 
medial steps and the lines of reorganisa- 
tion and restructuring were indizated by 
the Reserve Bank itself. It is in this con- 
text of the situation obtaining in the 
agricultural credit societies which brook- 
ed no delay that this measure Lad to be 
enacted. As pointed out by | Patanjali 
Sastri, C. J., in V. G. Row’s case AIR 
1952 SC 196: (1952 Cri LJ 966) no ab-- 
stract standard or general patern of 
reasonableness can be laid dowr. as ap- 
plicable to all cases. The nature of the 
right alleged to have been infringed, the 
underlying purpose of the restrictions 
imposed, the extent and urgency of the 
evil sought to be remedied thereby, the 
disproportion of the imposition, the pre- 
veiling conditions at the time, should all 
enter into the judicial verdict. Ji the law 
presumably hits the evil whére it is 
most felt it is not to be overthrown be- 
cause there are other instances 
to which it might have been applied 
equally well, so far as the court can see. 
It is for the Legislature to judge, unless 
the case is very clear. As stated by Hol- 
mes, J., in Bain Peanut Co. v. Pinson, 
(1930) 282 US 499. “We must ramember 
that the machinery of Government would 
not work if it were not allowed. a little 
play in its joints”, 











| 
34. A reference has been made by 
the learned counsel upon the time pre- 


scribed for filing objections. Fifteen days’ 
notice, according to the learned counsel, 
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is not sufficient for, to convene a meet- 
ing of general body of the society, thirty 
days’ time is required. As we have. al- 
ready pointed out, the evil to be remedi- 
ed required swift and immediate action. 
Viewed in that light, the fifteen days’ 
time prescribed in the section itself ior 
filing objections cannot be said to impose 
any restriction on the rights of the 30- 
ciety or any undue hardship. Nothmg 
prevents the general body of the society 
being convened within thirty days by 
the Managing Committee to discuss my 
urgent matter. Therefore, the harshness 
of fifteen days’ notice prescribed for ñl- 
ing objections is remedied by provid-ng 
a statutory appeal. It will be open to 
the members of the general body to raise 
such objections as may be available to 
them at the stage of appeal and there is 
no reason to think that the appellate 
authority will not consider all the obj2c- 
tions raised by them. It is also complain- 
ed that there is no power in the Regis- 
trar to extend the time for submitting 
objections and the 15 days’ notice pze- 
scribed by S. 15-A (1) virtually amouats 
to giving no opportunity whatsoever to 
the affected party ie. the society. ‘Lhe 
opportunity afforded, it is argued, is only 
illusory and the objective - satisfaction 
which the Registrar is expected to reech 
is reduced in practice to subjective satis- 
faction. 


35. Another comment is that S. 15-A 
-does not provide for individual notices 
to the members of the society’ or to so- 
ciety or managing committee before ac- 
tion is taken for amalgamation or liqui- 
dation and the general notice 
by publication in the Gazette harcly 
satisfies the requirements of principles 
of natural justice. It is for the Legiska- 
ture to decide the mode of publication. 
The District Gazette is an official Ga- 
zette and is published under the autko- 
rity of the Board of Revenue as per its 
Standing Orders. B.S.O. 193 in Chapter 
XVII says that “a monthly official ga- 
zette will be published in each district. 
Detailed rules regarding its printing aad 
issue will be found in the Printing 
Manual.” 


36. The Reserve Bank thought it ne- 
cessary to take a very firm view in re- 
organising the primary agricultural ere- 
dit societies. The reorganisation desir2d 
by the Reserve Bank involved liquida- 
tion of many existing non-viable primazy 
agricultural credit societies or their mer- 
ger with viable societies. It also suggest- 
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ed the procedure for dealing with bad 
debts of non-viable socisties either 
merged or liquidated. For purposes of 
merger or liquidation, the Reserve Bank, 
in its letter dated 28-5-1976, suggested 
to the State Governments tue following 
classification of societies. (1) a society 
whose estimated bad debts (as per the 
latest available audit report) exceeded 
its own funds i.e., share capital plus all 
reserves; (2) a society which has been 
dormant for over three years; and (3) a 
society which has been classified as 'D’ 
in the latest available audit report. The 
Reserve Bank also suggested that the 
State Co-operative Societies Acts must 
pro- 
vide for compulsory merger, amalgama- 
tion or liquidation and vesting the Re- 
gistrar with adequate powers with a view 
to expedite the process of reorganisation. 
Section 15-A is the result of a model sec- 
tion . prepared by the Reserve Bank in 
consultation with its legal department 
and communicated to tke State Govern- 
ments. This information we get from the 
letter of the Reserve Bank dated 28-5- 
1976' marked ‘immediate’ to the Secre- 
taries to the State Governments (Co- 
operation). It is, therefore, manifest that, 
if S.. 15-A provides only 15 days’ time,) 
it is so provided to remedy the evils that 
have crept into the societies calling for 
swift and immediate action thus saving 
them from extinction altogether. We, 
therefore, hold that 15 days’ time pro- 
vided by Gazette publication is a rason- 
able restriction under Art. 19 (6) of the 
Constitution. 

37. Rules of natural justice cannot be 
elevated to the position of fundamental 
rights. Their aim is to secure justice or 
to prevent miscarriage of justice. They 
only require an opportunity of being 
heard. They can operate only in areas 
not covered by any law validly made. 
They, do not supplant the law but sup- 
plement it. If a statutory provision can 
be read consistently with tke principles 
of natural justice, the Courts should do 
so. Notice ‘is published in the District 
Gazette, so that everyone connected with 
the society as member of the society and 
those: not connected with the society i.e., 
the general public, could also make re- 
presentations. The District Gazette is 
sent to all the Government affices in the 
district including all Co-operative Off- 
cers and we are told by the Government 
Pleader that they are available for sale 
to the public. We are therefore, unable 
to say that the publication of the notice 
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in the District Gazette is not consistent 
with the rules of natural justice. 


38. The next question that has to be 
considered regarding publication of notice 
is whether it contains the necessary par- 
ticulars so as to enable the societies and 
their members to make effective repre- 
sentation. Section 15-A only refers to the 
publication of notice, but it does not 
speak of what particulars the notice 
should contain. The notice must also con- 
tain particulars or reasons either for the 
proposal to declare a particular society 
as a non-viable society and whether it is 
proposed to be merged or liquidated. If 
the particulars are not published in the 
notice, it would be difficult for the socie- 
ties to make effective representation. It 
should enable an affected party to rebut 
the reasons or grounds mentioned in the 
notice. The notice no doubt refers to the 
impugned G.Os., which lay down the 
guidelines. But the G.Os. are not enclos- 
ed to the notice nor are those guidelines 
published in the notice. We are therefore 
of thé opinion that the notice published 
should be one which should afford a rea- 
sonable opportunity to the affected per- 
sons to make effective representations. 
Since the notices in all these cases are 
bald notices and no reasons are given 
nor the guidelines indicated nor the G.Os. 
enclosed, we are of the opinion that, to 
this extent the notices published are not 
consistent with the principles of natural 
justice. The. notices are therefore defec- 
tive and thus violative of the principles 
of natural justice. The fact that the no- 
tices are defective will not affect the 
constitutional validity of S. 15-A, which 
provides for publication of notice in the 
District Gazette. 


39. Another common contention rais- 
ed by the learned counsel was that Sec- 
tion 15-A confers uncontrolled and arbi- 
trary power on an officer of the lowest 

` rank in the Co-operative Department 
viz., Divisional Co-operative Officer, to 
determine the viability or otherwise of 
an agricultural credit society: It should 
be remembered that the expression ‘Re- 
gistrar’ in S. 2 (n) means the Registrar 
of Co-operative Societies appointed under 
S. 3 (1) and includes any other person on 
whom all or any of the powers of the 
- Registrar under the Act are conferred. 
Section 3 empowers the Government to 
appoint for purposes of the Act as many 
other persons as it thinks fit to exercise, 
under the general superintendence of the 
Registrar, such powers of the Registrar 
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under the Act as the Government may 
from time to time confer on him. The 
powers of the Registrar for purposes of 
S. 15-A are conferred upon the Divi- 
sional Co-operative Officer. It is import- 
ant to note that, against an order made 
under S. 15 of the Act, an |aggrieved 
party has no right of appeal. Section 76, 
which provides for appeals, does not pro- 
vide for appeals against orders made 


| 
| 
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under S. 15. Only a revision is provided 
to the Registrar under S. 77 against 
orders made under S. 15; whereas a 


party aggrieved by an order made under 
S. 15-A is entitled to prefer an appeal to 
an authority specified by the | Govern- 
ment and the Government has named the 
District Collector as the appellate autho- 
rity. As has already been noticed, en 
ria have been laid down in G.O.Ms. 
155 to guide the discretion of the wee 
sional Co-operative Officer and if he errs, 
there is a provision for hearing appeals. 
The sting, if any, is taken away by mak- 
ing .a provision under S. 15-A) (5) for 
appeal against any order or decision of a 
Divisional’ Co-operative Officer, | 
40. The counsel appearing for the 
petitioners in W. P. No. 1902 of 1977 and 
W. P. No. 1959 of 1977 sought to advance 
a very extreme argument that Art. 21 of 
the Constitution also is attracted. There 
is absolutely no merit in this contention. 
This Article has no application to corpo- 
rate bodies and applies only td the case 
of a person. Article 21 only deals - with 
protection of life and personal liberty. 
The liquidation of a society ie, a cor- 
porate body, cannot be equated’ to ‘de- 
privation of life or personal liberty’. 


41. In the view taken by us, viz, up~ 
holding the constitutional validity of 
S. 15-A we are not inclined to) go into 
the other question argued at length viz., 
whether Art, 31-A (1) (c) is attracted or 
not to co-operative societies. 

- 42. The result of these writ petitions 
is, the constitutional validity of the im- 
pugned S. 15-A is upheld. The impugned 
notice in each case is quashed. It will 
hewever be open to the respondents to 
issue fresh notices to the petitioners in 
the light of the observations made by us 
in this judgment. The writ petitions are 
accordingly disposed of. No costs, Advo- 
cate’s fee Rs, 200 in each. 

43. There shall be status quo as on 
this day as regards the societies concern- 
ed in this batch of writ petitions. The 
respondent shall publish fresh notices in 
respect of the societies concerned in this 
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batch of writ petitions within six weeks 
from today in the light of the observa- 
tions made by us. Within one month 
from the date of the receipt of the re- 
presentations or objections from thé 
abovesaid societies or others ` interested, 
a decision shall be taken by the Divisio- 
nal Co-operative Officer concerned. These 
directions will cease to have effect after 
the expiry of the time prescribed by us 
above for giving the decision by the Dá- 
visional Co-operative Officer. - 


44, Mr. Choudary on behalf of all the 
petitioners in this batch of writ petitions 
made an oral application under Arts. 132 
and 133 of the Constitution for leave 70 
appeal to the Supreme Court. We aze 
unable to say that the cases decided Ly 


us involve substantial questions of law 
of general importance which, in or 
opinion require to be decided by the 


Supreme Court. We are also unable <o 
certify that any substantial question of 
law as to the interpretation of the Con- 
stitution arises in these .cases. Leave is, 
therefore, refused. 

Order accordingly. 
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Dachepalli Ramanujam,- Appellant v. 
Dara Raju and others, Respondents. 

A. A. O. No. 419 of 1976, D/- 24-23- 
1977.* 

Civil P. C. (5 of 1908), O. 21, R. 89 (1) 
— Setting aside of sale — Attaching cre- 
ditor is entitled to seek setting aside ef 
the sale after deposifing sale warrant 
amount in Court. AIR 1951 Mad 816, Fol- 
lowed. : (Para 3) 
Cases Referred: Chronological Paras 
AIR 1951 Mad 816 ` 

D. Satyanarayana, for Appellant; Jwa-a 
Narasimlu for M. Jagannadha Rao, for 
Respondent No, 1. 


JUDGMENT:— The point that arises 
for determination in this appeal is whe- 
ther a third party attaching creditor is a 
person ‘holding an interest in the pre 
perty’ within the meaning of that ex- 
pression as occurring in O. 21, R. 89 of 
the Civil P. C. for enabling him to have 
the sale set aside? 


*(Against order of Sub-J.,- 
ram, D/- 5-7-1976.) 
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2. This appeal by the ist defendant 
is directed against the decree and judg- 
ment of the learned Subordinate Judge, 
Vizianagaram made in E. A. No. 436 of 
1975 in E. P. No. 71 of 1972 in O. S. No. 
16/1968. That suit was instituted for the 
recovery of money.. That was decreed. 
E. P. No. 71 of 1972 was filed for the pur- 
pose of securing the execution of the 
decree passed in the above suit. The 
house belonging to the judgment-debtor 
was put to auction and the auction was 
held on 25-9-1975. It is at that stage the 
third party filed E. A. No. 436 of 1975 
under O. 21,.R. 89 C.P.C. seeking the 
setting aside of the sale. That third party 
filed a suit O. S. No. 9 of 1972 against 
the appellant herein and obtained a de- 
cree for money. Pending disposal of that 
suit, he obtained attachment before judg- 
ment on 23-2-1972. Ultimately he obtain- 
ed a decree in O. S. No. 9 of 1972 on 
26-8-1975. The Court below held that the 
third party can maintain an application 
under O. 21, R. 39 C.P.C. for setting aside 
the sale taken place on 25-9-1975 because 
of the fact that he is the person ‘holding 
an interest in the property’ under O. 21, 
R. 89 (1) C.P.C. 


3. The point therefore that arises for 
determination, as has already been notic- 
ed, is whether the third party attaching 
creditor is a person holding an interest 
in the property sold and whether he is 
entitled to present an application under 
O. 21, R. 89 C.P.C. seeking the setting 
aside of the sale of the house. 


4. It is admitted that the Ist respon- 
dent is the attaching creditor. He has de- 
posited the entire sale warrant amount, 
poundage, profit to the purchaser am- 
ounting to Rs. 19,270-40 ps. We shall now 
read O. 21, R. 89 (1) C.P.C. in so far as 
it is material: 


“Where immovable property has been 
sold in execution of a decree, the judg- 
ment-debtor or any person deriving title 
from the judgment-debtor, or any person 
holding an interest in the property may . 
apply to have the sale set aside on his ' 
depositing in Court.” 


5. The ist respondent is the attaching 
creditor. But for these proceedings, in 
view of the fact that he obtained a de- 
cree in O. S. No. 9 of 1972 he would 
have been entitled to proceed against the 
property attached therein in execution 
of that decree for the purpose of bring- 
ing it for sale. It is not as if he can be 
considered to be a person having abso- 
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lutely no interest whatsoever in the sub- 
_ject-matter of attachment. On account of 
the obtainment of attachment before 
judgment in a suit, the Ist respondent 
can be considered to be a person holding 
an interest in the property within the 
meaning of the expression as: occurring 
in O. 21. R. 89 (1) C.P.C. By making the 
expression ‘any person holding an- inte- 
rest in the property’ in O. 21,.R. 89 (1) 
to mean an attaching creditor also, the 
purpose or the object of that provision 
of law, far from beirg defeated is likely 
to be furthered. If that is so and J am 
of the opinion that it should be so, a per- 
son in the position of lst respondent be- 
ing an attaching creditor is entitled to 
file an application under O. 21, R. 89 (1) 
C.P.C. seeking the setting aside of the 
sale after depositing the sale warrant 
amount in the. Court. 


6. I am fortified in this view of mine 
by a decision of Madzas High Court ren- 
dered by Govinda Menon, J. in the case 
of Mammu v. -Vinayaka Kamath {AIR 
1951 Maq 815). Interpreting O. 21, R. 89 
C.P.C. the learned Judge observed thus 
(at p. 816): 


"It has to be observed that O. 21, R. 89 
has undergone some transformation. The 
words originally were ‘holding an inte- 
rest therein by virtue of a title acquired 
before such sale’. Now these words have 
been altered and the words ‘holding any 
interest’ have been substituted. It seems 
to me that the substitution is intended 
to give a more beneficent and wider 
right than was contemplated before. A 
person who has attached property has 
certainly got interest in seeing that the 
property is not alienated or otherwise 
transformed. I am inclined to hold that 
an attaching creditor has got an interest 
in the property sufficient to enable him 
to make the deposit contemplated under 
O. 21, R. 89.” 


7. I follow that decision and hold that 
the decision of the Court below ordering 
E. A. No, 436 of 1975 filed by the Ist res- 
pondent is quite proper as not to war- 
rant any interference by this Court with 
that decision. I find no merits in this 
appeal. The appeal is, therefore, dismiss- 
ed with costs. 


Appeal dismissed. 





[Prs. 1-2] K. Gavaramma v. S. Satyam (Krishna Rao J.) 
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A. V. KRISHNA RAO, J l 
Katikireddi Gavaramma and others, 


Appellants v. Surireddi Satyam, Respon- 
dent. ' 
A. A. O. No. 12 of 1977, D/~'12-8-1977.* 

Civil P. C. (5 of 1908), O; 23, R. 3; 
O. 21, Br. 1 and 2 and O. 41, R. 5 — Ap- 
peal against money decree — Application 
under O. 23, R. 3 by judgment-debtor to 
appellate Court for recording ‘ full satis- 
faction of decree — Maintainability — 
Proper procedure is to apply to trial 
Court under O. 21, R. 2. 

Where in an appeal against | a money 
decree the judgment-debtor appellant fil- 
ed a petition purporting to be, one under 
O. 23, R. 3 C.P.C., stating that’ the money 
payable under the decree appealed from 
wes paid out of Court as per 'the receipt 
produced by him and that the ‘decree was 
fully satisfied. | 

Held that the averments in the peti- 
tion fell quite clearly within ithe ambit 
of O. 21, Rr. 1 and 2 and recourse to the 
specific provisions of O. 21, R. 2 C.P.C. 
should have been taken by ‘the judg- 
ment-dettor appellant by ‘applying to the 
trial court which passed the decree, The 
mere preferring of an appeal Coes not 
have any effect on the decree that is 
passed, except to the extent a stay is 
granted under O. 41, R. 5, C.P.C. An ap- 
plication under O. 23, R. 3 can undoubt- 
edly ‘be made to the appellate ‘Court pro- 
vided the averments therein con form to 
the requirements of O. 23, R. 3. There- 
fore, heving regard to the averments and 
the prayer made in the petition it could 
not be entertained by the: appellate 
Court. (Paras 8, 9) 

T. Dhanurbhanudu and A. Narasimha 
Rao, for Appellants; T. Veerabhadrayya 
and S. Satyanarayana Prasad,’ for Res- 
pondent. ` 

JUDGMENT:— The appellant herein 
filed I. A. No. 208/1974 in A. S, No, 31 
of 1972 on the file of the Court of the 
Subordinate Judge, Narsapur, under the 
provisions of O. 23, Rule 3 and S. 151, 
C.P.C., to record full satisfaction in O, S. 
No. 306/1971 on the file of the: Court of 
the District Munsif, Narsapur and pass 
a decrea accordingly. 

2. The facts leading up to ithe appli- 
cation may be briefly stated: | The res- 
a a ee te 


“(Against order of Sub-J., | Narsapur, 
D/-. 9-€-1976.) i: 
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of 1971 on the file of the District Muz- 
sif’s Court,. Narsapur, ‘for 
money due under a promissory note said 
to have been executed by the appellants 
Gavaramma and two others. He obtained 
a decree: The ‘appellants preferred A. 5. 


' No. 81lsof 1972-on-the file of the Court zf . 


the Subordinate Judge, Narsapur. During 
the pendency ‘of that appeal, the appe- 
< lants` herein-had filed I. A. No. 208 <t 
- 1974. under O. 23, Rule 3 and S..151 =f 
the Civil P. C. The prayer in the petitica 


- twas to record satisfaction of the decree 


«* which was appealed against on th? 
ground that the appellants had in full 
satisfaction of the decree paid Rs. 1,60) 
to the plaintiff-decree-holder, 

` a receipt which was filed along with th= 
petition to record full satisfaction. TE> 
decree-holder (respondent) had opposed 
the application on the ground that no- 
thing was paid under the decree, that 
the receipt in question is a rank forgery 

and the petition to record satisfaction did 
not lie under O. 23, R. 3 C.P.C. and if 
any satisfaction is to be recorded, a pe- 
tition must be filed in the Court of the 
District Munsif on the execution side, 
but not in the Appellate Court as wes 
done by the judgmeént-debtors, 


3. The lower Court framed the poiri 
for consideration to the following effect 
Whether the petition under O. 23, R. 3. 
C.P.C., lay to it? (the Appellate Court on 
the facts.) 


4. On a consideration of the poim. 
the opinion. was expressed that the re- 
ceipt filed along with the application 
cannot be used to record a compromis 
under O. 23, R. 3 C.P.C. In other words, 
the Court expressed the opinion that the 
application to record full satisfaction did 
not lie to it under O. 23, R. 3, C P.C. 

5. In this appeal, -the point fo: 
determination. is whether I. A. Na 
208/1974 in A.“S. No. 31/1972 was main- 
tainable in the Court below. 


` 6 L A. No. 208/1974 in A. S. No. 31 


1972 was filed under O. 23, R. 3 read 
with S. 151, C.P.C. The prayer in the 
petition was to record full satisfactiom 


of the decree in view of the payment of 
a sum of Rs. 1,600 by the appellants to 
the respondent (decree-holder) who pass- 
ed a receipt for the said amount filed 
along with the petition. 

7. Order 23, Rule 3, C.P.C. is in ths 
following terms:— 

“Where it is proved to the satisfaction 
of the Court that a suit has been adjust- 
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" K, Gavardima v. $. Satyam (Krishna Rao J.) 
pondent in „the appeal filed O. S. No. 316. 


recovery zf: 


who gav2 . 
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ed wholly or in part by any lawful 
‘agreement or compromise, or where the 
defendant satisfies the plaintiff in respect 
of. the whole: or any part of the subject- 
matter of-the suit, the Court shall order 
such agreement, compromise or satisfac- 
tion to be recorded, and shall pass a de- 
cree in accordance therewith so far as it 


relates to the suit.” 


8. The case of the appellants is not 
that the parties had arrived at a lawful . 
agreement or compromise resulting in a 
full satisfaction of the decree and that 
therefore the said agreement should be 
recorded and pass a decree in accordance . 
therewith in so far as it related to the 
suit. There can be no doubt that an ap- 
plication under O. 23, R. 3 C.P.C. can be 
filed in an Appellate Court. But the peti- 
tion filed by the appellant does not con- 
form to the requirements of O. 23, R. 3. 
The averments in the prayer clearly at- 
tract O. 21, R. 2, C.P.C, Under O. 21, R.1 
C.P.C., all money payable under a decree 
shall be paid as follows, namely:— 

“(a) into the Court whose duty it is to 
execute the decree; or Í 

{b) out of Court to the decree-holder; 
or f 

(c) otherwise as the Court which. 
made the decree directs”. 

Clause (2) ef O. 21, R. 1, C.P.C, states: 

“Where any payment is made under 
cl, (a) of sub-rule {1) notice of such pay- 
ment shall be given to the decree-holder.” 
Order 21, R. 2 of the Civil P. C. states: 

“(1) Where any money payable under 
a decree of any kind is paid out of Court, 
or the decree is otherwise adjusted in 
whole or in part to the satisfaction of the 
decree-holder, the decree-hoider shall 
certify such payment or adjustment to 
the court whose duty it is to execute ` 
the decree and the court shall record * 
the same accordingly. 

(2) Any party to the suit or his legal 
representative or any person who has 
become surety for the decree debt also 
may inform the Court of such payment 
or adjustment, and apply to the Court, 
to issue a notice to the decree-holder to 
show cause, on a day to be fixed by the 
Court, why such payment or adjustment 
should not be recorded as certified; and 
if after service of such notice, the de- 
cree-holder fails to show-cause why the 
payment or adjustment should not be re- 
corded as certified, the Court shall re- 
cord the same accordingly. 

(3) A payment or adjustment which 
has not been certified or recorded as 
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aforesaid, shall not be recognised by. any, Be 


court executing the decree,” 


9. These provisions leave no“ “doubt e 


whatsoever in one’s mind that where 
money is payable pursuant to the decree 
already passed, it should be -paid in one 
of the modes prescrib2d by O, 21, R. 1 


(1), C.P.C., notwithstanding the fact that . 
money - 


the defendants in a suit for 
had preferred an appeal, An appeal does 
have the Sai of setting the decree at: 
naught; In such circumstances, even 
though an appeal is preferred, unless 
jthere is a stay, recourse must be had to 
the provisions of O, 21, Rules 1 ang 2 
which provide for execution of decrees: 
and orders and payment under a decree, 
Order 41, R. 5 (1) of the Civil P., C. is 
quite clear, It provides that an appeal 
Shall not operate as a stay of proceeding 
under a decree or order appealed from 
except.so far as the Appellate Court may 
order.:.,.. Therefore the mere preferring 
of an appeal does not have any effect on 
the decree that is passed, except to the 
extent a stay is granted under O, 41, 
R. 5, C.P.C. In the instant case, the aver- 
ments in the petition filed under O, 23, 


R. 3, C.P.C., are to the effect that the © 


money payable under the decree appeal- 
ed from was paid out of Court as per 
the receipt produced and that the decree 
- [was therefore fully satisfied and fall 
quite clearly’ within the ambit of O. 21, 
Rules 1 and 2 C.P,C, The specific provi- 
sion under O, 21, R. 2 C.P.C,, is the one 
to which recourse in the circumstances 
must have been taken by the present 


appellants (judgment-debtors), What the 


appellants really wanted was not that 
compromise should be recorded and a 
decree passed in terms: thereof within 
the meaning of O, 22, R. 3, CPC, by 
payment made out of Court evidenced 
by the receipt filed along with the ap- 
plication, Recording satisfaction either 
in full or part of a money decree by the 
judgment-debtor is only within the juris- 


diction, of the executing Court which, of 


course, here means the original Court. I 
lam of the opinion that the application 
\purporting to be under O, 23, R. 3, C.P.C,, 


having regard to the averments în the 


pétition and the prayer therein cannot b® 
entertained by the lower Appellate Court 
in A. S. No, 31/1972, The order under 
tappeal does not call Zor any interference, 


10. The C.M.A,, therefore, fails and: 


fs dismissed with costs, 


`”, Appeal dismissed, 
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B. J. DIVAN, C. J., SAMBASIVA. RAO, 


LAKSHMAIAH, MUKTADAR AND 
RAGHUVIR, JJ. 


Lipton (India) Ltd, and. another,. Peti- 
toners v. The Secretary to Goyt., Em= 
ployment and: Secial Welfare (Labour-B,.. ; 
Government of Andhra Pradesh; Rt ah 
rabad and: others, Respondents; ` 


Writ Petn. Nos, 358 and: 359.” of. 1975," i 
D/- 19-7-1977.. +. 
A. P. Shops: and Establishments Act 
(15 of 1966), S. 2 (21) (as amended by” 
A.P. Act (2 of 1969)) — Storage depots' 
of Lipton (India) Ltd: and Brooke Bond 
India (Private) Ltd, whether covered by 
the term ‘shop’ — State Government: 
Notification. of 31-8-1972 — Validity. . 


Godovms like storage depots| of Lipton 
(india) Ltd. or Brooke Bond India. (Pri- 
vate) Ltd. cannot. be shops. within tha 
meaning of S. 2 (21) apart from any. 
notification issued. under S. 2 (21). 
(Para. 21) 

It is obvious. that “such trade or busi- 
ness” occurring in the inclusive ata 
of the definition of the word.. “shop” 

S. 2 (21) of the Act must be trade s 
business of the kind! which is carried on. 
on any premises and! if there are no pre- 
mises where trade or business is being 
carried on, there cannot be a shop with- 
in the inclusive part of S. (21) and: 
any store-room, godown, warehouse or 
work place. used: in connection with the 
trade or business not being. carried. on on 
any fixed premises. cannot be isaid to be: 
e shop within the meaning’ of |S. 2 (21). 

(Para 18) 


Though in the definition of “commer=: 
cial establishment” there is no: reference. 
to premises where trede or business is 
being carried on, it ig obvious that a. 
commercial establishment. must have a 
trade or business whether carried on 
on any defined premises. or not, An esta~ 
blishment which carries on any trade 
or business on any defined premiseg: or 
otherwise is a commercial. establishment 
end what distinguishes a shop from the. 
commercial establishment is |that there 
must be premises for any establihsment 
to become. a shop and. that at! these pre- 
mises trade or business. must| be carried. 
on, In the absence of: premises, there 
cannot be a shop so fer as; the maim 
part of the definition. is concerned.. The 
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offices, store rooms ete, inchided in the 
inclusive definition must be offices, g>- 
sdowns etc, used in connection with such ` 


‘trade or business, the word “such” neces- 
sarily implying by mere ‘grammatical 
‘construction, trade or ‘business carried on 
‘in some’ premises. (Para £1) 


It is obvious that the notification dated 


31-8-1972 refers to godowns ‘like the one 
in question. even though no business is 
' being icarried on in these godowns, kat 
merely manufactured goods are stored. 
` It- is clear by the amendment introduced 
in 5. 2 (21).by the Amendment Act 2 of 
1969 that it is only an establishment 
which can be declared to be a shzp 
under S., 2 (21) by the Government. If 
these godowns are not establishmens, 
they cannot be so declared by the noi- 
fication under S, 2 (21). These godowns 
are not establishments in the sense of a 
shop, restaurant, eating house, residential 
hotel, lodging house, theatre or ary 
Place of public amusement or entertain- 
ment. Since by its wery definition, a 
commercial establishment is exclud=d 
from the definition of the word ‘sh’ 
in S. 2 (21), any commercial establis-- 
ment which may be an establishment 
within the meaning of S. 2 (10) cant 
be said to be a-shop and the Goverz- 
ment has not the power to declare tze 
commercial establishment to be an esta- 
blishment for the purposes of the Act. 
Therefore, the godowns of the type mn 
question must first be declared to be an 
establishment for the purposes of S. 2(18) 
and it is only thereafter that the Gos- 
ernment can, by notification u/s 2 (Z) 
declare such establishments tọ be shozs 
for the purposes of S. 2 (21). Under 
these circumstances, it is obvious that 
the notification of Aug. 31, 1972 purpori- 
ing to. have been issued under S, 2 (2) 
is ultra vires the provisions of S. 2 (Z) 
read with S. 2 (10) of the Act. (Para 2) 
Held further that these godowns did 
‘not fall within the unamended definition 
in the sense of falling within the fist 
part or second part of the definition =f 
S. 2 (21) as it stood prior to the amens- 
‘ment by Act 2 of 1969. AIR 1955 SC &2 
and AIR 1963 Punj 148 (FB), Rel. or; 
Case law discussed, (Para 22) 
‘Cases Referred: Chronological Paras 
AIR 1975 SC 2260: 1975 Tax LR 2129 <4 
“AIR 1972 SC 168:1972 Tax LR 54 =3 
1972 Lab IC 1544:13 Guj LR 205 E 
1969 Lab IC 245: AIR 1969 SC 63 | £ 
AIR 1963 Punj 148 : (1963) 1 Cri LJ 483 
(FB) i 19, £4 


' AIR.1961 Mad 76: (1961) 1 Cri LJ 284 28 


ILR (1960) 1 Punj 639 24 
AIR 1955 SC 62 16, 25 


K. Srinivasa “Murthy, K. Nagaraja Rao 
and S. R. James, for Petitioners in both 
the Petns.; Govt. Pleader for Panchyat 


. Raj (for Nos. 1 to 4) in W. P. No. 358 of 
_1975 and (for Nos. 1 io 3) in W. P. 


No. 359 of 1975, for Respondents. 


B. J. DIVAN. C. J.: — Both these writ 
petitions have been placed before this 
Special Bench of five Judges on an order 
of reference made by a Division Bench 
consisting of Alladi Kuppuswami and 
Punnayya, JJ., as the learned Judges felt 
that, in view of Art. 228-A (3) of the 
Constitution of India, as inserted by the 
Constitution (42nd Amendment) Act, 1976, 
the minimum number of Judges, who 
have to sit for the purpose of determining 
any question as to the constitutional vali- 
dity of any State Law must be five. 


2. The petitioners in both these. writ 
Petitions challenge -the constitutional 
validity of S. 2, sub-s. (21) of the Andhra 
Pradesh Shops and Establishments Act, 
as amended by the Andhra Pradesh Act 
2 of 1969. The alternative contention on 
behalf- of the petitioners in these writ 
petitions is that, even if it were to be 
held that S. 2, sub-s, (21) of the Andhra 
Pradesh Shops and Establishments Act is 
valid, the. notification issued by the Gov- 
ernment of Andhra Pradesh on Aug. 31, 
1972 is invalid. By virtue of the defini- 
tion in Cl. (26-A) of Art. 366 of the 
Constitution, ‘State Law’ means any noti- 
fication, order, scheme, rule, regulation ‘or 
bye-law or any other instrument having 
the force of law made under any Act, 
Ordinance or provisions referred to in 
sub-cl. (a), sub-cl. (b), sub-cl. (c) or 
sub-cl. (d) and sub-cl. (a) of Cl. (26-A) 
defines ‘State Law’ to mean a State Act 
or an Act of the Legislaure of a Union 
territory. Under these circumstances, 
even the notification issued by the State 
Government, which has the force of law 
and which has been made under the 
powers conferred upon the State Govern- 
ment by S. 2 (21) of the Andhra Pradesh 
Shops and Establishments Act, would 
also be a State law under Art, 228-A (3) 
of the Constitution; the minimum num- 
ber of Judges, who shall sit for the pur- 
pose of determining any question as to 
the constitutional validity of any State 
law has to be five. The proviso to cl. (3) 
of Art. 228-A does not apply to this High 
Court, since there are more than five 
Judges in this Court. 
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3. The facts in both these cases are `` 


more or less similar. In Writ Petition 
~ No. 358 of 1975, the Ist petitioner is Lip- 
ton (India) Limited, a company incorpo- 
rated under the English Companies Act, 
having its Head-Office for India at Cal- 
cutta. It hag a branch office at Nagpur. 
The 2nd petitioner is the Branch Mana- 
ger of the ist petitioner-company at 
Madras, The ist petitioner-company car- 
ries on the business of blending, packing 
and selling tea under its own brand and 
name all over India. It hag branch offices 
in India at Delhi, Bombay, Madras, Cal- 
cutta, Nagpur and Ahmedabad. The 
blending and packing of tea is done in 
the factories situated at Calcutta and 
Madras. Throughout the country, .the ist 
petitioner-company has its own depots 
where stocks of tea are stored. The depots 
situated in. Andhra Pradesh numbering 
about 137 are partly under the admin- 
istrative control of the Nagpur Branch 
. Office and partly under the administra- 
tive control of the Madras Branch Office. 
The depots in the Telangana region of 
Andhra Pradesh are under the admin- 
istrative control of the Nagpur ‘Branch 
. Office and the depots in the Andhra re- 
gion of the State of Andhra Pradesh are 
under the administrative control of the 
Madras Branch Office. Each of these 137 
depots is in charge of a salesman. em- 
ployed by the Ist petitioner-company. 
4. The nature of Ist petitioner com- 
pany’s storage depots and the nature and 
functions of the salesman are as follows: 


The depot is used exclusively for the 
purpose of storing the Ist petitioner-com- 
pany’s teas which are blended and pack- 
ed at its factories at Calcutta and Madras. 
No sale is made within the depot premises 
nor are any customers served at the de- 
pots nor is any business transacted at 
any: of these depots. As a matter of 
fact, a notice is displayed outside each 
depot which declares; “Customers are 
not served and sales are not allowed in- 
side these premises.” Each depot is in- 
charge of one salesman whose duty is to 
collect the goods from the depot and carry 
them to the local and outstanding markets 
with the help of a mazdoor or a hand 
van depending on the circumstances and 
situation of the market. The salesman 
canvasses the lst  petitioner-company’s 
tea and supplies it to wholesalers and 
retailers at their respective shops. 
Since the nature of work of a salesman 
is inherently intermittent, the ist peti- 
-tioner-company cannot fix any rigid 
hours of work for the salesman and from 
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the very nature of things, it isi not possi- 
ble for the Ist petitioner-company to fix 
such hours of work. The salesman can 
vasses the lst petitioner-company’s teas 
at each dealer’s premises and supplies 
the stocks then and there as against cash 
payment. The duties of the salesman in- 
clude distribution of tea to pet tea shops 
and canteeng which generally operate in 
early hours of the day. The duties also 
include visiting of markets jin interior 
villages. For’ the purpose of, collecting 
the stock of tea, the salesman | opens the 
depot for about half an hour in/the morn- 
ing and after completing his rounds in 
the loca} or out-station markets, he again 
opens the depot.at the end of the day for 
about another half an hour td put back 
the unsold stocks. For the rest of the 
pericd, the depot remains locked, The open- 
ing and closing of the depot depends on the. 
exigencies of business and also upon the 
timings of trains and buses by) which the 
salesman has to travel for his) outstation 
market operations. The Ist petitioner- 
company fixes an itinerary for each sales- 
man who has to visit the area or the 
market according to that itinerary. The 
depot is completely closed one day in a 
week and that day is also a rest day for 
the salesman. The salesman keeps ‘an in- 








ventory of stocks received ahd stocks . 
taken out from the depot and sends 
periodical reports to the branch office 


under which he works. The salesman is 
an employee of the Ist petitioner-com- 
pany and is being paid basic salary, 
dearness allowance and commission at a 
particular rate on the quantity of stocks 
sold by him. He is also paid some 
allowance to reimburse the schedule ex- 
penses te be incurred by him in|the course 
of his duties of canvassing and distribut- 
ing the Ist petitioner-company’s tea. He 
is also given the benefits of leave, pro- 
vident fund, gratuity etc, under the 
terms and conditions of his employment 
and his services are transferrable to any 
place in the branch territory.) According 
to the ist petitioner-company,) the depot `“ 
system of distribution and sale of packet 
teas has been developed by the 1st peti- 
tioner-company after many years of its 
experience in the tea trade in India. 
This system, according to the! lst- peti- 
tioner-company, hag helped the people. 
to get regular supply of freshly-packed 
teas at uniform prices anywhere in the 
country including the remote) villages. 


5. It is the contention of the peti- 
tioners that, since no sale either whole- 
sale or retail, nor any business transac~.. 
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tion takes. place within the depot pre- ` 


mises nor are any services rendered fo 


the customers at the depot prez- 
mises, the depots are neither ‘cor- 
mercial establishment’ nor ‘shops’ as 


defined in the Andhra 
‘and Establishments Act 
ferred to as ‘the Act’). 
6. The petitioners have 
that, as far back ag Feb. 5, 1963, tue 
Chief Inspector of Factories, Andhra 
Pradesh, Hyderabad, had informed tze 
Manager of the Branch Office 
at Nagpur that, as no transactizn 
used to take place in the storage-depcis 
of the 1st petitioner-company and 20 
other person except salesman was emi- 
ployed in such depots, it could not e 
said that storage depots are places where 
trade or business is carried nor that ser- 
vices are rendered to customers there. 
The Chief Inspector of Factories therefcre 
expressed the view that the storage ce- 
pots of Lipton (India) Ltd., were not co- 
vered by the term ‘shop’ as defined -n 
S. 2 (18) of the Andhra Pradesh (Telaa- 
gana Area) Shops and Establishmeris 
Act and therefore, the said Act was rot 
applicable to the depots in these circum- 
stances. Again by a memo dated Fev. 
27, 1965 bearing No. 1530/- Lab-{i-11/64-3, 
the Government set out its  conclusicn, 
after referring to the different facts, as 
follows: i ; 
“Government after careful considera- 
tion have come to the conclusion tkat 
storage depots of Lipton (India) Ltd., are 
not covered by the term ‘shop’ as defin- 
ed in S. 2 (18) of the Andhra Pradesh 
(Telangang’ Area) Shops and Establisa- 
ments Act, 1951, as no transaction, trate 
or business is carried on in their depcs 


Pradesh Shoas 
(hereinafter re- 


pointed omt 


nor services rendered to the customers 
there and therefore, the opinion of tze 
Chief Inspector of Factories expressed 
in his letter of Feb, 5, 1963 -s 
confirmed. 


7. Again by another letter dated Muy 
` 30, 1969, the Chief Inspector of Establis~- 
-Andhra Pradesh, Hyderabad, 
stated: : : 
“"“Phe District Inspector of Labous, 
Sangareddy and Warangal are inform=d 
that the storage depots of Lipton (India) 
Limited are not covered by the term 
` ‘shop’ as defined under the Andhra Prz- 
desh Shops and Establishments Act, =s 
“no transaction, trade, or business is car- 


ried on in these storage depots, nor ser- 


vices are rendered to the customers 
therein. These depots are intended ony 
.for storage of the tea and coffee.” 
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- 8 It may be mentioned that, in the 


` counter-affidavit filed’ on behalf. of the 


respondents, the statements regarding 
the manner in:-which the Ist petitioner- 
company works and the depots and sales- 
men operate have not been contradicted; 
the submissions and contentions are only 
legal, It hag also been contended that 
the earlier letters referred te the legal 


‘position as it stood at the relevant time. 


9. As regards Writ Petition No. 359 of 
1975, the Ist  petitioner-company is 
Brooke Bond India Limited and the 2nd 
petitioner is the Sales Manager (South 
Zone) of the Ist petitioner-company 
having his office at Madras. It is the 
case of the petitioners in W. P. No. 359 
of 1975 that the 1st petitioner-company 
carries on business of blending: packing 
and selling tea and coffee under various 
brands and trade marks all over India 
and abroad. It has branch offices known 
as ‘Area Sales Offices’ all over India 
including the State of Andhra Pradesh 
where it has three such offices, one each 
at Hyderabad, Visakhapatnam and Vijaya- 
wada. The tea ‘and coffee is mostly 
purchased by the petitioners in auctions 
held at Calcutta, Gauhati and Cochin for 
tea and Bangalore for coffee and sent to 
the factories for blending and packing in 
packets and tins of various sizes. It is 
the case of the Ist’ petitioner-company 
that it sells its products directly to the 
dealers who are retailers and to the re- 
staurants hotel-keepers and similar other 
institutions like canteens, hot tea shops 
etc. No middleman is employed for this 
purpose, but the petiticner-company em- 
ploys its own employees known as '‘sales- 
men’ who serve these dealers directly at 
the dealers’ own premises. This direct 
delivery system is on the same lines as 
the system followed by Lipton (India) 
Ltd. The writ petition makes it clear that 
the system and working of both these 
petitioners are the same. The Commis- 
sioner of Labour, by his communication 
No. L. Dis. $2/140/64 dated Feb. 1, 1964 
expressed the opinion that the storage 
depots of Brooke Bond India (Private) 
Limited were not covered by the term 
‘shop’ as defined in S. 2 (1B) of the An- 
dhra Pradesh (Telengana Area) Shops and 
Establishments Act, 1951 or in S. 2 (16) 
of the Andhra Pradesh (Andhra: Area) 
Shops and Establishments Act, 1947 and 
as such, the provisions of the said Acts 
were not applicable to them. Again in 


or about May, 1965, sorne representations 
were made by the employees of the’ ist 
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petitioner-company at Vijayawada and. 


Hyderabad. and ultimately Writ. Petition 
No. 930: of 1968 was: filed for quahsing. the 
decisiom of the Commissioner of Labour 
to the effect that the depots of the 
Ist petitioner-company did not come with- 
in. the definition of either ‘shop’ or 'com- 
mercial. establishment’ and hence the 
Shops and Establishments Act did not 
apply to. the depots or the persons em~ 
ployed thereat. E 


10. It may be noted that the Andhra 
Pradesh Shops and Establishments — Act. 
1966 was amended by the Andhra Pradesh 
Act 2 of 1969 viz., the Andhra Pradesh 
Shops and Establishments (Amendment) 
Act, 1969. By S. 2 (iii) of the Amend- 
ment Act 2 of 1969, the words “and such 
other establishments as the Government 
mey by notification declare to be a shop 
for the purposeg of this Act, but does 
not include a commercial establishment” 
were added’ at the end of cl. (21) of S. 2 
ot the principal Act. The result was that, 
after the amendment, S. 2, sub-sec. (21) 
reads as follows: 

“‘shop’ means any premises where any 
trade or business is carried on or where 
services are rendered to customers and 
includes a shop run by a Co-operative 
Society, an office, or store room, godown, 
warehouse or work place, whether in the 
same premises or otherwise, used in con- 
nection with such trade or business and 
such other establishments as the Govern- 
ment may by notification declare to be a 
shop for the purposes of this Act, but 
does not include a commercial establish- 
ment.’” 


. i. Under S. 2. sub-sec. (5), ‘comnier- 

cial establishment’ means an establish- 
ment. which carries on any trade, busi- 
ness, profession. or any work in connec- 
tion with or incidental or ancillary to any 
such trade, business or profession, or 
which is. a clerical department of a fac- 
tory oer am industrial undertaking or 
which. is a commercial or trading or 
banking or insurance establishment and 
includes an establishment under the 
management. and control of a co-operative 
society, an establishment. of a factory, or 
an industrial undertaking, which falls 
outside the. scope of the Factories Act, 
1948, and such other establishment as the 
Government may, by notification, declare 
to. be a. commercial establishment for the 
purpose of this Act but does not include 
a. shop. 


12. It is thus clear that, by the very 
definitions. of the terms “commercial 
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establishment” and “shop”, the two con~ 
cepts are mutually exclusive. | Anything 
which is commercial establishment ig not 
included within the definition | of “shop” 
and anything which is shop is not includ- 
ed within the definition of “commercial 
establishment.” Section 2, sub-sec. (10) 
defines ‘establishment’ to mean “a shop, 
restaurant, eating-house, residential hotel, 
lodging house, theatre or any) place of 
public amusement or entertainment and 
includes a commercial establishment and 
such other establishment as the Govern- 
ment may, by notification, declare to be 
an establishment for the purposes of this 
Act.” Acting under the powers conferred 
upon it by S. 2, sub-sec, (21) of the Act, 
the Andhra Pradesh Government issued 
a notification on Aug. 31, 1972, which 
was published in the Gazette of that day 
and it purports to set out G. O. Ms 
No. 1038, Home (Labour-I1) dated Aug. 4, 
1972. The notification is in these terms: 

I. “In exercise of the powers confer- 
red by cl. (21) of S. 2 of the Andhra 
Pradesh Shops and Establishments Act, 
1966 (Andhra Pradesh Act 15 of 1966), 
the Governor of Andhra Pradesh decla- 
res that godowns maintained for distri- 
bution of manufactured articles to re- 
tailers shall be shops for the purposes of 
the said Act. 


I “In exercise of the powers confer- 
red by sub-sec. (4) of Section 64 of the 
Andhra Pradesh Shops and Es- 
‘tablishments Act, 1966 (Andhra Pradesh 
Act 15 of 1966), the Governor pf Andhra 
Pradesh hereby exempts all .godowns 
maintained for distribution of} manufac- 
tured articles to retailers from the opera~ 
tion of S. 4 of the said Act.” 

13. In these two writ petitions, the 
respective petitioners have challenged the 
validity of the Amendment Act 2 of 1969 
and of the notification of Aug} 31, 1972, 
on the following grounds: 

(1) unguided and uncontrolled ‘power 
has been conferred upon the State Gov- 
ernment under S. -2, sub-sec. | (21) ; 

(2) this power is of a legislative nature 
and is beyond the scope of the Legisla- 














ture and is violative of Art. 14 of the 
Constitution and; ` 
(3) the notification of Aug. 31, 1972 





is outside the scepe of the Act and is 
ultra vires the provisions of the Act it- 
self, ag it includes in the definition those 
which are not shops as shops,: 

14. Since, in our opinion, the matter 
can be disposed of on the ground that 
the notification is ultra vires the| provisions 
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of the Act, it is not necessary. for us to 
consider the challenge in respect of the 
Amending Act 2 of 1969. It ig common 
ground between the parties that no noti- 
fication has been issued by the State 
Government under S. 2 (10). The defi- 
nition of “establishment” in S. 2 (10), 
which we have set out above in extenso 
clearly indicates that, though an establish- 
ment may not be a shop. restaurant, 
eating house, -residential hotel, lodging 
house, theatré or any place of public am- 
usement or entertainment or a commer- 
cial establishment, it is open to the State 
Government tø., declare, by notification, 
any such establishment to be an establish- 
ment for the purposes of the Act. But no 
such power under S. 2 (10) has been ex- 
ercised so far in respect of such depots, 


15. The main question therefore is 
whether the depots of the type before 
us can be said to be establishments be- 
cause it is only in respect of an establish- 
ment that the Government can, by noi- 
fication under S. 2 (21), declare such esta- 
blishment to be an_ establishment 
for the purposes of the Act. 
It is obvious that a depot of the type 
which we have before us ig neither a 
shop nor a restaurant nor an eating house 
nor a residential hotel, nor a lodging 
house: nor any place of public amuse- 
ment or entertainment nor a commercial 
establishment. In order to become a 
commercial establishment,’ the depot of 
the type before us must be an establisn~- 
ment which carries on any trade, busi- 
ness, profession or any work in connec- 
tion with or incidental or ancillary to 
any such trade, business or profession or 
which is a clerical department of a fac- 
tory or an industrial undertaking or 
which is a commercial or trading or bank- 
ing or insurance establishment and in- 
cludes an establishment under the 
management and control of a co-opera- 
tive society, an establishment of a faz- 
tory or an industrial undertaking, which 
falls outside the scope of the Factories 
Act, 1948. The depots have not been de- 
clared to be commercial establishments 
for the purposes of the Act by any noti- 
fication issued by the State Governmert. 
It is obvious from the very definitions of 
“commercial establishment” and “shop” 
that a shop is not a commercial esta- 
blishment for the purposes of the Act 
and a commercial establishment for the 
purposes of the Act is not a shop. It isim- 
portant to bear in mind that the defini- 
tions of “commercial establishment” and 
“shop” have this feature in common viz., 
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“ment” deal with those 
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both “shop” and “commercial establish- 
entities which 
carry on trade or business but so far as 
shops are concerned, there must tbe pre- 
mises where trade or business jis carried 
on or services are rendered to customers; 
whereas in respect of commercial esta- 


. blishment, no such requirement of ‘any 


particular premises is mecessary. In the 
absence of premises where trade or busi~ 
ness is carried on or where services are 
rendered to customers, we cannot have a 
shop within the main operative part of 
the section. 


16. The words “such trade or busi- 
ness” oecurring in the definition of ‘shop’ 
came up for consideration ‘before the 
Supreme Court in Kalidas v. State of 
Bombay (AIR 1955 SC 62). The Supreme 
Court was there concerned with the de- 
finition. of the word “shop” as occurring 
in the Bombay Shops and Establishments 
Act, 1948. The word “shop” there was 
defined as follows: 


“ “Shop” means any premises ‘where 
goods are sold, either by retail of whole- 
sale or where services are rendered ito 
customers, and includes an office, a store- 
room, godown, warehouse or work place, 
whether in the same premises or other- 
wise mainly used in connection with such 
trade or business but does net ‘include a 
factory, a commercial establishment, 
residential hotel. restaurant, eating house, 
theatre or other place of panne amuse- 
ment or entertainment.” 


17. The fects of the case before the 
‘the 
appellant before the Supreme Court, was 
the owner of a small establishment called 
the Honesty Engineering Works situate 
in Ahmedabad in the State of Bombay. 
He employed three workers, He did ‘busi- 
ness in a very small way by going to cer- 
tain local mills, collecting orders from 
them for spare parts, manufacturing the 
parts so ordered in his workshop, deliver- 
ing them to the mills when ready and 
collecting the money therefor. No buying 
or selling was done on the premises; and 
it was on those facts that the question 
arose before the Supreme Court whether 
a concern of that nature could be said 
to be a ‘shop’ within the meaning of 
S. 2 (27) of the Bombay Shops and Es- 
tablishments Act. At page 64 of the re-s. 
port Bose, J., speaking for the Supreme 
Court, observed. 

the business of selling in'-gene- 
ral may be regarded. as a big circle and 
the business of selling on defined pre- 
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_ mises as a small portion which is carved 


out of the larger whole. The second part’ 
of the definition is linked on to the car-' 


‘ved out area and not to the circle as.a 
whole. The word “such” confines what 
follows to what has gone before and 
what has gone before is not the trade of 
selling in general but only that part of 
the trade of selling which is carried on 
on defined premises. 


Counsel argues that there is no justi- 
fication for ignoring the limitation which 
the legislature has placed on the main 
portion of the definition and holding that 
“such” relates to a much wider classifica- 
tion of “selling” which the main portion 
of the definition not only does not envi- 
sage but has deliberately excluded. We 
think that as a matter of plain construc- 
tion this is logical and right.” 


18... The Supreme Court there held 
that the concern. of the nature which 
-was before the Supreme Court was not 
a shop within the meaning of the defini- 
tion of..the word ‘shop’ in the Bombay 
Shops and Establishments Act. Applying 
the reasoning of the Supreme Court to 
the facts of the case before us and the 
provisions of law before us, -it is obvious 
that “such trade or business” occurring 
in the inclusive portion of the definition 
of the word ‘shop’ in S. 2 (21) of the Act 
before us, must be trade or business of the 
kind which is carried on on any premi- 
ses and if there are no premises where 
trade or business is being carried on, 
there cannot be a shop within the inclu- 
sive part of S. 2 (21) and any store-room, 
godown, warehouse or work place used 
in connection with the trade or business 
mot being carriéd on on any fixed premises 
cannot be said to be a shop within the 
meaning of S. 2 (21). As we have pointed 
_ out earlier, there ig no notification under 
S. 2 (10) declaring godowns of the type 
which we have before us to be an esta- 
blishment. Unless a godown of this kind 
is first declared to be an establishment 
by notification under S. 2 (10) a godown 
of this type cannot be said to be an 
establishment because it does not fall 
within the first part of the definition of 
“establishment” which defines an “esta- 
lishment” to mean a shop, restaurant, 
eating house, residential hotel, lodging 
house, theatre or any place of public 
amusement or entertainment. 





i9. We may point out that a Full 
Bench of the Punjab High Court in Ram 
Chander v. State, (AIR 1963 Punj 148 


(FB)} held that the depot in that case 
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could not be said to be a shop within the 
meaning of the definition in S. 2 (xxv) 
of the Punjab Sheps and Commercial 
Establishments Act. The facts of the case 
before the Full Bench were' that the 
petitioner, Ram Chander. was a salesman 
of Lipton Tea Company Limited. This 
company had salesmen stationed at, 
various places in Punjab. The place 
where Ram Chandar, at the . relevant 
time, was stationed was Kalka. The com- 
pany took on rent godowns ‘where tea 
was stocked either in tins or in packets. 
The salesmen at various depots! were not 
allowed to sell tea at the godowns or 
even to book orders at the! godowns. 
What happened at the godowns was that 
tea was taken out for delivery to the 
customers in the market where the go- 
down was situate or to markets which 
were attached to the godown, hese mar- 
kets -might be in the rural area’or in 
towns. The Act had not been) extended 
to rural areas. The salesman maintained 
his books in the godown. The tea receiv- 
ed, the tea sold and the sale proceeds ` 
received by such salesmen were entered 
in these books. Statements to that effect 
were also prepared at the godown and 
were sent to the head office of the com- 
pany. Beyond this, nothing further hap- 
pened at the gadowns and the question 
was whether the godowns of|this kind 
were shops within the meaning of S. 2 
(xxv) of the Punjab Shops and Commer- 
cial Establishments Act. 19581 In that 
Act also, by the very definition of the 
word “shop” a commercial establishment 
was not included within the definition of 
the word ‘shop’ and a ‘commercial esta- 
blishment’? meant any premises wherein 
any business, trade or profession is car- 
ried on for profit. The shop meant any 
premises where any trade or business is 
carried on or where services are render- 
ed to customers and includes offices, 
store-rooms, godowns or Warehouse, 
whether in the same premises! or other- 
wise, used in connection with such trade 
or ‘business. Mahajan, J., delivering the 
judgment of the Full Bench, observed at 
para. 12 of the report: ` 


“It seems to me that the premises in| 
dispute cannot be said ‘to be a shop. I 
have come to this conclusion on the basis 
that before the present enactment was 
brought on the statute book, the com- 
mercial world as well as the man in the 
street knew what the phrases “shop” and 
“commercial establishment” | signified; 
and the legislature which was enacting 
a measure to protect the ‘employees from 
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overwork was not endeavouring to pul - 
a new connotation on these phrases bui 
was merely concerned that the definition 
be left wide and elastic so that there is 
no evasion of the legislative measure. I 
therefore, take a shop to mean a. pre- 
mises where trade or businéss. is carried 
on in the shape of buying and selling 
of goods at the spot. 


or selling which is going on in one form” 
or the other in praesenti or futuro o? 
even on speculative basis, But in a shop 
the buying and selling is at the premises 
or in other words at the shop for cash 
consideration or may be barter; or on 
credit. The significant factor is the avail- 
ability of the goods there and then and 
so -also of services.” 


In para 11, it has been pointed out: 

erite it is necessary to closely analyse 
the definition of “shop” and "commercial 
establishment”. One element is common 
to both, namely, that there have to be 
premises wherein, in the case of a com- 
mercial establishment any business, trade 
or profession is carried on for profit and 
in the case of a shop where any trade 
or business is carried on or where ser- 
viceg are rendered to customers. The 
carrying on of trade or business or pro- 
fession necessarily has to have a close 
and intimate connection with the pre- 
mises. It cannot be disputed and indeed 
it wag not, that a trade, profession o? 
business can. be carried on without there 
being premises, but the definition re- 
quires the existence of premises and in 
the case of a shop it includes offices, 
“store-rooms, godowns or warehouses 
whether in the same premises or other- 
wise used in connection with such trade 
_ or business. In other words, these offices. 
etc., must have a necessary connection 
with the premises which is a shop.” 


20. The Full Bench in that case refer- 
red to the decision of the Supreme 
Court in Kalidas v. State of Bombay. 
(AIR 1955 SC 62) (supra). 

. 2i. - Though in the definition of ‘com- 
mercial establishment” before us there 
“lis: no reference to premises where trade 
jor ‘business is being carried on, it is ob- 
vious that a commercial establishment 
must have a trade or business whether 
: jearried on on any defined premises or not 
An establishment which carries on any 
trade or business on any defined premises 
or otherwise is a commercial establish- 
ment and what distinguishes a shop from 
the commercial establishment is that 


It is rather axio- - 
matic that in all. trades it is the buying. 


(Divan €. J) (Prs. 19- 22) A.P. 153 


‘there must be -premises for any esta-| 5 


blishment to become a shop and that ati 
these premises trade or business must be 
carried on. Jn:the absence of premises, 
there cannot be a shop so far as the main 
part of the definition ig concerned. The 
offices, store-rooms etc., included in the 
inclusive definition must be offices, go- 
downs etc., used in connection with such 
trade or business, the word “such” neces- 
sarily implying by mere grammatical 


‘construction, trade or business carried on 


in some premises. Since these godowns 
before us are not used in connection with 
such trade or business, the godowns 


- under the inclusive part of the definition 


cannot amount to “shops”. It is possible 
to argue that the “shop” in. the sense of 
premises where any trade or business is 
being carried on may be outside the 
State of Andhra Pradesh and the go- 
downs, offices etc., may be in, the State 
of Andhra Pradesh, But it is) nowhere 
stated in the counter-affidavit that -these 
godowns etc., are being used in connec- 
tion with any trade or business carried 
on by the petitioners at any premises. 
It is therefore clear that the branch offices 
at Nagpur and Madras cannot be said 
to be shops in the absence of any mate- 
rials placed before’us in the counter- 
affidavit. As a matter of fact, it is not 
the. Government’s case that the branch 
offices at Nagpur and Madras are shops 
within the meaning of the first: part of 
the definition of S: 2 (21) and hence the 
godowns of the petitioners used in con- 


~ nection with such trade or business are 


also shops within the meaning of the 
inclusive part of the definition. It is there- 
fore clear that these godowns cannot be 
shops within the meaning of S. 2 (21) 
apart from any notification issued ‘under 
S. 2 (21), 


22. So far as this notification ig con- 
cerned, it is obvious that it refers to go- 
downs of the type which we have before 


.us even though no business is being car- 


ried on in these godowns, but merely 
manufactured goods are stored. It is clear 
by the amendment introduced in S. 2(21) 
by the Amendment Act 2 of 1969 that 
it is only an establishment which can be 
declared to be a shop under S. 2 (21) by 
the Government. If these godowns are! 
not establishments. they cannot be so 
declared by -the notification under 
S. 2 (21). These godowns are not esta- 
blishments. in the sense of a shop, res- 
taurant, eating house, residential hotel, 
lodging house, theatre or any place of 
public amusement or entertainment. 
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- Since by its very definition, a commer- 
cial establishment is excluded from the 
definition of the word ‘shop’ in S. 2 (21); 
any commercial establishment which 
may be an establishment within -the 


meaning of S. 2 (10) cannot bė said to be., 


a shop and the Government has not the 
power to declare the commercial “esta~ 
blishment to be an establishment for the 
purposes of the Act. Therefore, the go- 
down of the type before us must first 


be declared to be an establishment for 


the purposes of S. 2 (10) and it is only 
thereafter that the Government can, by 
notification under S. 2 (21) declare 
such establihsments to be shops for the 
purposes of S. 2 (21). Under these 
circumstances, it is obvious that the noti- 
fication on Aug. 31, 1972 purporting to 
have been issued under S, 2 (21) is ultra 
_lvires the provisions of S. 2 (21) read with 
ÎS. 2 (10) of the Act. 

23. It may be pointed out that though 
the main challenge in these writ peti- 
tions has been to. the notification of 
Aug. 31,1972 and to the provisions of 
the enactment, we have permitted the 
learned counsel at the Bar to argue the 
question whether the godowns of the 
type before us fall within the definition 
of the word ‘shop’ as it stood before the 
amendment by Act 2 of 1969. It is ob- 
vious from the discussion set out herein- 
above that these godowns do not fall 
within the unamended definition in the 
sense of falling within the first part or 
second part of the definition of S. 2 (21) 
as it stood prior to the amendment by 
Act 2 of 1969. 

24. Mr. Ramaswamy the learned Gov- 
ernment Pleader drew. our attention to 
the decision of the Division Bench of the 
Punjab High Court in Makhan Lal v. 
State, (ILR (1960) 1 Punj 639). But this 
decision of the Punjab High Court has 
been overruled by the Full Bench’ of the 
same High Court in Ram Chandar v. 
State, (AIR 1963 Punj 148 (FB)) (supra) 
and therefore it is not necessary for us 
to refer to the earlier decision of the 
Punjab High Court. Mr. Ramaswamy 
has also referred us to the decision of 
the Supreme Court in Carew & Co. Lid. 
v. Union of India, (ATR 1975 SC 2260) : 


(1975 Tax LR 2129) as regards the 
principleg of imterpretation. In para, 23 
at page 2270 of the report, Krishna 


Iyer; J., observed: 

“If the language used in a statute can 
be construed widely so as to salvage the 
remedial intendment, the Court must 
adopt it, Of course, if the language of 


A.L R. 


the statute does not admit of the con- 
struction sought, wishful thinking is no 
substitute and . then, not the Court but 
the legislature iş to blame for enacting 
a damp squib statute. In my view. minor 
definitional disability, divorced from the 
realities of industrial economics, if stres- 
sed as the sole touchstone, is sure to 
prove disastrous when we handle special 
types of legislation like the one in this 
case.” 

25. Mr. Ramaswamy emphasised, rely- 
ing upon the observations of Krishna 
Iyer, J., that, when two interpretations, 
are feasible, that which advances the 
remedy and suppresses the evil, as the 
legislature envisaged, must find favour 
with the Court. There is no dispute with 
these principles of interpretation, but on 
the language of S. 2 (21) no two inter- 
pretations are feasible. The only inter- 
pretation is in the light of the decision 


- of the Supreme Court in Kalidas v. State 


of Bombay, 
to supra. 
26. Mr. Ramaswamy also referred us 
to the decision of the Supreme Court in 
The Commr. of Income-tax. A. P. v, Taj 
Mahal Hotel, (AIR 1972 SC 168) : (1972 
Tax LR 54). There the Supreme Court 
pointed out that the word "includes" is 
often used in interpretation clauses in 
order to enlarge the meaning of the 
words or phrases occurring in the body of 
the statute and that when it is so used, 


(AIR 1955 SC 62) referred 


these words and phrases must be con- 


strued as comprehending not only such 
things as they signify according to their 
nature and import but also those things 
which the interpretation clause declares ° 
that they shall include. Again, there can 
be no quarrel with the scope of the 
wider definition brought in by the word 
“includes”; but even then the “godowns” 
must fall within the inclusive part of the 
definition in S. 2 (21). As we have 
pointed out, the language of S. 2 (21) as 
is stood prior to the Amendment Act 
2 of 1969 is not capable of such interpre- 
tation. 

27. Mr. Ramaswamy ‘referred’ us to 
the preamble of the Act viz. that this 
is an Act to consolidate and amend the 
law relating to the regulation of condi- 
tions of work and employment in shops, ` 
commercial establishments, restaurants, 


theatres. and other establishments and 


for matters connected wherewith. He’ 
urged that according to the decision in 
Dr. D. M. Surti v. State of Gujarat, 
(AIR 1969 SC 63): (1969 Lab IC 245) 
the principle of noscitur a sociis should 
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be adopted i.e. when two or more words 
which are susceptible of analogous 


meaning are coupled together they ar2 
understood to be used in their cognate 


sense. The words take as it were them. 


colour from each other, that is, the more 
general is restricted to a sense analogous 
to a less general. “Associated words tak2 
their meaning from one another under 
the: doctrine of noscitur a sociis the 
philosophy of which is that the meaninz 
of a doubtful word may be ascertained 
by reference to the meaning of words 
associated with it; such doctrine is broa- 
der than the maxim “Ejusdem Generis”. 
(Words and Phrases, Vol. XIV, p. 2075. 
We fail to see how the doctrine cf 
noscitur a sociis can be invoked in th2 
present case. There is nothing in common 
between a shop and a godown. There 
must be physical premises where trad2 
or business with such trade or business 
is carried on and the godown must be 
used in that connection. That feature, as 
has been pointed out, is lacking in th2 
instant case. 

28. Mr. Ramaswamy also relied upon 
a decision of the Division Bench of the 
Madras High Court in In re Chandra~ 
sekaran (AIR 1961 Mad 76): (1961 (1) 
Cri LJ 284), where the Division Benca 
pointed out (at p. 76): 

“The words “trade or business” ia 
S. 2 (16) have to be interpreted in 2 
fairly wide sense, and would include any 
business, as distinct from an avocation or 
profession carried on for profit. and any 
subsidiary part of such business whica 
is integrally related: to the main business 
itself. Therefore a premises devoted to 
the repair of transport vehicles would be 
a place where a portion of the main busi- 
ness of employing transport vehicles for 
passenger traffic is being conducted ani 
would thus be a “shop” within the scope 
of the definition.” 


29. The word ‘shop’ under S$. 2 (16) c£ 
the Madras Shops and Establishments 
Act is defined to mean’ any premises 
where any trade or business is carried 
on or where. services are rendered to 
customers and includes offices, store- 
tooms, godowns or warehouses whether in 
the same premises or otherwise, used in 
connection with such business but does 
not include a restaurant, eating house or 
commercial establishment. The admitted 
facts before the Madras High Court wera 
that the petitioner was the proprietor of 
a transport company which plied passen- 
ger buses between certain places. He also 
Tan or maintained a servicing unit im 
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separate premises, ‘devoted entirely to 
repair of his transport vehicles. He did 
not render any service to the public. 
within these premises and the members 
of the public were not at liberty to come 
to this shop for the repair of other motor 
vehicles. It was held on the facts of that 
particular case that the premises where 
the repair of transport vehicle was car- 
ried on would also be a shop. We fail 
to see how this decision of the Madras 
High Court can help on the facts of the 
case before us. We are in entire agree- 
ment with the principle laid down by the 
Madras High Court in that case. All 
that matters in the instant case is 
that the notification of August 31, 
1972 is ultra vires the provisions 
of the Act in the sense explained above 
and these godowns do not fall within the 
definition of the word ‘shop’ as it stood . 
prior to the Amendment Act 2 of 1969. 
In the absence of any valid notification 
under S. 2 (21). these godowns cannot 
be considered to be shops. : 

30. The decision of the Gujarat High 
Court in Khatija Abdulla v. National 
Tobacco Co. of India Ltd., (1972 (13) Guj 
LR 205) : (1972 Lab IC’ 1544 (Guj)) does 
not help the learned Government Pleader, 
because the dispute in that particular 
case was whether a particular establish- 
ment, which was before the Gujarat 
High Court was a commercial establish- 
ment within the meaning of the definition 
of “commercial establishment” under 
S. 2 (8) of the Bombay Shops and Esta- 
blishments Act. 

31. These are the different arguments 


which were urged by the Counsel at the 


Bar and since, in our opinion, the noti- 
fication of Aug., 31, 1972 is invalid as 
being ultra vires the provisions of the 
Act and the godowns of the kind before 
us do not fall within the definition of the 
word ‘shop’ as it stood prior to the 
Amendment Act 2 of 1969, these godowns 
cannot be said to be shops. 


32. We therefore, allow these writ 
petitions and quash and set aside the 
notification of Aug. 31, 1972 issued in 
pursuance of the G. O. Ms. No. 1038 
referred to above, as invalid and ultra 
vires the powers of the Government 
under the Statute. Since it is not neces- 
sary for us to go into the wider question 
of the validity of the amendment of 
S. 2 (21) by the Amendment Act 2 of 
1969, we have not gone into this aspect 
of the case. Each of these writ petitions 
is therefore allowed. The notification of 
Aug. 31, 1972 is struck.down as above. 
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‘There will be no order as to costs. Ad- 
vocate’s fee Rs. 150/- in each case. 


Petitions allowed. 
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V. V. V. R. K. Yachandra Bahadur 
Varu, Petitioner v. The Andhra Pradesh 
Wakf Board, Hyderabad and another, 
Respondents. 


Writ Petn. No. 62 of 1976, D/- 15-7- 
1977. 


Wakf ‘Act (29 of 1954), Ss, 6 (1) and 3 
th) — Expression “person interested in a 
wakf” — Scope of — Whether covers a 
non-Muslim, 

The property in question was being 
used as Bada Ashurkhana for the last 
100 years i.e., for a religious purpose re- 
cognised as a pious one by the Muslim 
Law. The petitioner had admitted that 
his family which was a Hindu family 
had got Peerlu and they used to celebrate 
Moharam from times immemorial and 
they were using the site 
for performing Moharam Festival. The 
Wakf Board initiated action for registra- 
tion of the said property under S. 25 of 
the Wakf Act. A notice was attached to 
the building calling for objections. The 
petitioner sent a reply claiming title to 
the property. But the Board passed 
orders registering the property as Wakf 
property. The petitioner sought a writ of 
certiorari to quash the same. 

(Paras 3 and 2) 

Held that the definition of the ‘person 
interested in a wakf’ in S. 3 (h) includes 
any person who has a right to 
worship or right to perform any 
religious rite in any religious insti- 
tution or to participate in any religious 
institution. The facts disclosed that the 
petitioner had been performing a reli- 
gious rite during Moharam Festival or at 
least was particpating in a religious in- 
stitution connected with the wakf. The 
Mohammedan Law does not prohibit a 
Non-Muslim creating a wakf or partici- 
pating in any religious rite. Under thè 
facts and circumstances of the case it 
could not be saig that the petitioner was 
not a ‘person interested’. 

(Paras 5 and 7) 


The facts and circumstances in the in- 
stant case do not rule out the property 
being wakf property, as provided under 
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- tent indicate that 
~. comes within the definition of 


and building 


A.LR. 


S. 6. Therefore, it cannot be held that it 
is the Wakf Board alone that should go 
to the Civil Court. The facts to great ex- ` 
the petitioner also 
‘person 
interested’ and if he has got any dispute 
about the property he can as. well go to 
the ‘Civil Court and raise all these pleas. 
/ (Para 7) 

The Board has pewer to collect infor- 
mation regarding any property which it 
has reason to believe to be the wakf and 
if any question arises whether a particu- 
lar property is a wakf property or not it 
can decide the question after making 
such enquiry -as it deems fit. Hence the 
Board had not committed any illegality 
or irregularity in passing the impugned 


order. (Case law referred.) , (Para 7) 
Cases Referred: Chronological Paras 
(1975) 2 Andh WR 22 | 3,5, 7 


(1974) A. S. No. 295 of 1971, D/- 12-11- 

1974 (Andh Pra) 6, 
AIR 1974 Mad 225 
(1969) 1 Andh LT 127 
AIR 1967. Raj 1 l 5, 
AIR 1963 Pat 98 ' 

AIR 1962 Orissa 95- 
AIR 1956 Nag 38 , 

N. V. Ranganadham and 'Rajagopala 
Reddy, for Petitioner; A. Gopala -I Rao, for 
Respondent No. 1, 

ORDER:— The simple question that is 
raised in this writ petition is whether 


So “Tor arg 


the petitioner, a non-Muslim,, is ‘a per- 
son interested in a Wakf’, within the 
meaning of S. 3 (h) of the Wakf Act, 


hereinafter referred to as ‘the Act’. 

2. To answer this question it is enough 
if the undisputed facts are referred to. 
The petitioner is a non- Muslim, and he 
is the owner of a premises known as 
Bada Ashurkhana, Bandar Khana, Alawa 
site comprising an extent of about 60 
Ankanams and buildings in ‘Venkatagiri 
Town, Nellore District. The ancestors of 
the petitioner constructed the Bada 
Ashurkhana. It is also called Nagari 
Peerla Chavidi. The ancestors of the pe- 
titioner encouraged religious activities of 
all religions. They were using the above - 
site and building for performing Moha- — 
ram Festival in which the family mem- ° 
bers and the servants of the estate used ` 
to participate for the last 100. years. The 
petitioner’s family got Peerluy made of 
silver and gold and they have been cele- 
brating Moharam Festival from times 
immemorial. After the festival they used 
to bring back the Peerlu from! the Ashur- 
khana to a safe place and used to let out 


a 
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the premises on monthly rent to various 
persons. While so, the lst respondent 
Wakf Board initiated action: for registra- 


tion of the said property under S. 25 of.. 


the Act. A notice was attached to -the 
building on 3-9-1975 calling for objec-- 


1975 claiming title to the property: But 
the Ist respondent passed orders. on 
19-12-1975 registering the property as 
Wakf property. As per its proceedings in 
{File No. A1/111/75* Andhra-988, dated 
19-12-1975, the petitioner has sought a 
writ of certiorari to quash the same. 

3. The learned counsel for the peti- 
tioner contended that the property is not 
wakf property, that the petitioner is the 
owner, and that being so 
Board has no jurisdiction to decide ques- 
tions of title and the impugned order has 
been passed without jurisdiction. Az- 
cording to the learned counsel the dis- 
pute between the petitioner 
Board is not a dispute contemplated 
under S. 6 (1) of the Act as the peti- 
tioner is not a person interested in the 
wakf and that being so the dispute is 
“between the wakf and a third party and 
when the third party claims title to the 
property the only way to get such a 
claim decided is by institution of a suit 
by the Board and that the Board cannot 
decide by itself the nature of the pro- 
perty and register it as a wakf property. 
The learned counsel placed strong reli- 
ance on a-‘judgment of this court im 
Narsappa v. Government of Andhra Pra- 
desh, (1975) 2 Andh WR 22. It is neces- 
sary to refer to the facts in one of the 
writ petitions which were set out in 
detail in the said decision and which were 
said to be: sufficient for a determinaticn 
of the points involved in all the writ pe- 
titions disposed of by a common judg- 
ment. The petitioners therein are ell 
Lambardars and claimed to be in posses~ 
sion of the lands having got Pattas. The 
Assistant Commissioner of Wakfs held en 
enquiry and decided that the lands :n 
question were wakf property. The acticn 
of the Assistant Commissioner was ques- 
tioned in the writ petitions on the 
ground’ that. the Commissioner of Wakis 
had no jurisdiction to enquire into dis- 
‘putes as to whether a particular pro- 
perty is a  wakî property of 
not, except the disputes raised 
by the persons interested in a wakf. The 
petitioners placed reliance on S. 6 (1) of 
the Act and contended that the petition- 
ers-Lambardars are not persons interest- 


ed in a wakf and as third parties they 


‘The’ Division “Bench. consisting of 
+ Reddi; C. J” “and: -Punnayya, J. acceded to 
‘the’ contention - and held- thus: — 

tions. The petitioner sent-a reply on’ 8-2--. - 


-do in the event of a dispute 
--third. parties, ie., 
-those specified in S. 6 (1) and the Board 


the Waxf | 


and the- 
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claim title to the property and therefore. 
the only" course, left* for the Board was 
to filé a suit and get, the claim settled. 

Obul 


“This section is silent about the proce- 
dure’ as to what the Wakf Board should 
-between- 
persons other than 
as to whether a particular property is a 
wakf property or not. It, therefore, fol- 


` lows that if the third parties claim title 


to or possession of certain properties, 


‘the only way that such a claim can be 


determined is by instituting a suit in a 
civil court by the Board.” 

The learned Judges having taken this 
view held that the petitioners therein 
were not amenable to the jurisdiction 
of the Commissioner of the Wakf Board 
and that the dispute had to be settled 
only by the Civil Court, and accordingly 
allowed the writ petitions. ° From the 
facts in the above décision it can imme- 
diately be noticed that the Lambardars, 
viz., the petitioners therein were utter 
strangers- and not persons interested in 
the wakf and they claimed title to and 
lawful possession of the property. In the 
instant case the property in question: is 
being used as Bada Ashurkhana for the 
last 100 years, i.e., for a religious. pur- 
pose recognised as a pious one by the 
Muslim’ Law. The petitioner-in his affi- 
davit has admitted that his family has 
got Peerlu and they used to célegrate 
Moharam from times immemorial and 
they were using the site and building for 
performing Moharam Festival. 


4. From these facts it becomes. ne- 


‘eessary to see whether the petitioner is 


a “‘person interested in the wakf pro- 
perty”. The relevant portions of S, 6 (1) 
are in the following terms: 

"S. 6 (1) If any question arises whe- 
ther a particular property is wakf- pro~ . 
perty or not or whether a wakf is a Shia 
Wakf or Sunni Waki, the Board, or the 
Muttavalli of the Wakf or any person in- 
terested therein may institute a suit in 
a civil court of competent. jurisdiction 
for the decision of the question and the 
decision of the civil court in respect of 
such matter shall be final.” 

5. In Radhakishan v. State of Rajas- — 
than, AIR 1967 Raj 1, it is held that the 
words “any person interested therein” 
appearing in sub-sec. (1) of Sec. 6 mean 
no more than a person interested in a 
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wakf as defined in cl. (h) of S. 3 of the ` 
Act, This view of the Rajasthan High 
Court has been adopted by our High 
Court in N. Doraswamy Reddy v. Board 
of Wakfs, A. P. (1969) 1 Andh LT 127 
and in Narsappa v. Govt. of A. P. (1975) 
2 Andh WR 22, cited supra. Now it be- 
comes necessary to refer to S. 3 (h) of 
the Act, which runs as follows:— 

“S. 3 (h) ‘Person interested in a wakf’ 
means any person who is entitled to re- 
ceive any pecuniary or other benefits 
from the wakfs and includes— 


(i) any person who has a right to 
worship or to perform any religious rite 
in a mosque, idgah, Imambara, Dargah, 
Khankah, Maqbara, graveyard or any. 
other religious institution connected with 
the wakf or to participate in any religi- 
‘ous or charitable institution under the 
wakf; 


(ii) the wakif and any descendant of . 


the wakif and the Mutawalli.” 

The definition of the ‘person interested 
in a wakf as we find in S. 3 (h) includes 
any person who has a right to worship 
or right to perform any religious rite in 
any religious institution or to participate 
in any religious institution, The 
facts already set out disclose that the 
petitioner has been performing a religi- 
ous rite during Moharam Festival or at 
least was participating in a religious in- 
stitution connected with the wakf. 


6. At this stage it becomes necessary 
to examine whether a Hindu can create 
a wakf or participate in any Muslim re- 
ligious rite. The learned counsel for the 
petitioner strenuously contended that the 
petitioner being a Hindu cannot create 
a wakf and therefore he cannot bea ‘per- 
son interested in the wakf? and conse- 
quently the Board must go to the civil 
eourt and not the petitioner. At this 
juncture it must be pointed out that the 
facts in this case are such that it is not 
possible to hold in this writ petition that 
the petitioner isnotan interested person 
in the wakf. In an unreported judgment 
in A. S. No. 295 of 1971, dated 12-11- 
1974 (Andh Pra) Justice Ramachandra 
Rao held thus:— 


J 

“Once it is established that Ashar- 
khana is a place where Peerlu are kept 
and where the tenth day of Moharam 
Festival is celebrated, it becomes clear 
that the suit property is an endowment 
for a religious purpose and constitutes a 
wakf within the meaning of the ‘Wakf 
Act,” 


ALR. 


In Motishah v. Abdul Gaffar, AIR 1956 
Nag 38, a Division Bench of "the Nagpur 
High Court held thus:— 


“Any person of whatever creed may 
create a wakf but the law requires that 
the object for which dedication is to be 
made should be lawful according to the 
creed of the dedicator as well as the 
Islamic doctrines,” ; 


In Mundaria v. Shyam Sundar AIR 1963 
Pat 98 a Division Bench of the Patna 
High Court similarly held that a. non= 
Muslim may also create a wakf for any 
purpose which is religious under the 
Mahommedan Law. 


7. The learned counsel for the peti- 
tioner however - strongly relied on a 
judgment of the Madras High:Court in 
Madras State Wakf Board, Madras v. 
Khasi Mohideen, AIR 1974 Mad 225, 
wherein the Division Bench ‘considered 
the Scope of the definition of, ‘wakf as 
found in S. 3 (1) of the Act ‘and held 
thus (at p. 227 para 4):— 


“The main part of the defining section 
makes it clear that the dedication should 
be by a Muslim. Only then it r opua ba 
a wakf.” 


The learned Judges however referred to 
Section 86-C which was introduced in 
the year 1964 and which woulg go to 
show thet unless a grant made by a non= 
Muslim comes under any one of the cate- 
gories mentioned in S. 66-C it would not 
be wakf, and observed as follows (at 
p. 228 para 5):— 


“In other words, a decision made by a 
non-Muslim, even if it is for the pur- 
poses contemplated under S. 3,(1) of the 
Central Act, it would not be baki. As 
already noted S. 66-C says that the Act 
is being applied to properties' given or 
donated by persons not professing Islam 
for support of certain wakfs. | But for 
this section which applies the Act to cer- 
tain grants made by non-Muslims no 
dedication made by a non-Muslim would 
be part of wakf property.” 

It can thus be seen that the learned Judges 
in the above decision, on a combined 
reading of S. 3 (1) and S. 66-C of the Act, 
reached the conclusion that a non-Mus- 
lim can create a wakf but that it should 
be for one of the purposes mentioned in 
S. 66-C. The learned Judges have not 
considered the peculiar customary reli- 
gious rite which the Hindus perform dur« 
ing Moharam Festival in Ashurkhana, 
Ramachandra Rao, J. in W. P. No. 295 of 
1971 (Andh Pra) held that once it is 
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established: that Ashurkhand is-a- place 
where Peerlu are „kept and where . tle 
Moharam Festival is celebrated’ the pro- 


perty becomes an- endowment’ and consti- 


_ tutes a wakf. In Khati v, Mirza Hossain, 
AIR 1962 Ori 95,.it is held that the lard 


used from times immemorial for the puz- - 


pose of Masjid and for its courtyard ard 
for celebration of Moharam Festival 
constitutes a“wakf by user. Admittedly 
the petitioner’s ‘family have been parti- 
cipating in the religious rite of celebram 
ing the Moharam by keeping the Peerlu 
in: the Bada Ashurkhana (the disputed 
property) from times immemorial. As al- 
ready pointed out, the Mohammedan 
Law does not prohibit a non-Muslin 
creating a wakf or participating in arny 
religious rite. Under these facts and ciz- 
cumstances of the case can it be sad 
that the petitioner is not a ‘person inte- 
rested’? In this writ petition we are oniy 
concerned with S. 6 of the Act and as 70 
who should go to the civil court. Mm 
Radhakishan v. State of Rajasthan, AIR 
1967 Raj 1, it is held that the purpose of 
S. 6 is to confine the dispute between 
the Wakf Board, the Mutawalli and a 
person interested in the wakf, and if 
there is a dispute whether a particuler 
property is a property or not then tke 
Board or the Mutawalli or the persen 
interested in the wakf may institute a 
suit in the Civil Court of competent jur- 
isdiction. In this writ petition with 
limited jurisdiction the disputed ques- 
tions of fact cannot be gone into. The 
facts and circumstances in the instart 
icase do not rule out the petitioner being 
an interested person in the wakf and the 
(property being wakf property, as pre- 
vided under S. 6 of the Act. Therefore, 
1 am of the view that it cannot be held 
that it is the Wakf Board alone that 
should go to the Civil Court. The facts 
great extent indicate that the petitioner 
also comes within the definition of ‘per- 
son inerested’ and if he has got any dis- 
jpute ‘about the property he can as well 
go to the Civil Court and raise all thes2 
pleas. For the aforesaid reasons, th2 
Ratio in Narsappa v. Govt. of A. F 
- (1975-2 Andh WR 22) or in Madras Stat? 
Wakf Board, Madras v, Khazi Mohideen, 
{AIR 1974 Mad 225) cannot be made ap- 
plicable to the facts in the present case, 
Tt is true that the Board in making an 
enquiry under S. 27 of the Act is noè 
vested with any powers of the Civil 
Court. But the Board has power to col- 
lect information regarding any property 
which it has reason to believe to be waki 


en: 


BC. Narasimhulu. v. Iragam Setti (Kuppuswami J.) 


‘ing from another 
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and if any question arises whether a 
particular property is a wakf property or 
not it can decide the question after mak- 
ing such. enquiry .as it deems fit. In the 
counter-affidavit it is stated that a due 


„enquiry was conducted and thereafter it 


was decided that the property is wakf 


- property. It is also stated in the counter- 


affidavit as follows:— _ 
“the very act of the petitioner about 


`. the user of the property has created 


wakf by long use and custom from times 
immemorial and as such it has become 
wakf by user,” 


Under these circumstances, it must be 
held that the Board has not committed 
any, illegality or irregularity in passing 
the impugned order. 

8. For the aforesaid reasons, the writ 
petition is dismissed with costs. The 
petitioner is given one month to file a 
suit in the Civil Court. Meanwhile status 
quo shall continué. 

Petition dismissed, 
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ALLADI KUPPUSWAMI AND 
AMARESWARI, JJ. 


B. Chinna Narasimhulu, Appellant v, 
Iragam Setti Pullaiah and another, Res- 
pondents. 

L. P. No. 17 of 1977, D/- 15-2-1977.* 

Andhra Pradesh Civil Courts Act (19 
of 1972), S. 32 (2) — Powers of vacation 
Judge — He can withdraw any proceed- 
court and dispose of 
the same. A.A.O. No. 226 of 1976, D/- 
17-12-1976 (AP), Affirmed. (Para 1) 


ALLADI KUPPUSWAMI. J.:— This is 
an appeal against the Judgment and order 
of our learned brother Muktadar, J. dis- 
missing the appeal against an Order va- 
cating the interim injunction granted in 
LA. No. 167 of 1976 in O.S. No. 50 of 
1976. In this application interim injunc- 


. tion was originally granted by the Subor- 


dinate Judge. When the Court was closed 
for summer vacation the defendants ap- 
plied in the vacation Court for vacating 
the interim injunction, The vacation 
Court withdrew the application and pass- 
ed.an order vacating the interim injunc- 
tion. In the C.M.A. preferred against that 
order it was contendea that the vacation 


*(Against decree of High Court in A.A.O. 
No, 266 of 1976, D/- 17-12-1976.) 


FU/GU/C70/77/31ES/RSK. . 
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Court’ had no jurisdiction to withdraw a 
case from another Court and dispose of 
the same. This. contention was negatived 
by Justice Muktadar, -who held that on 
a proper construction of S. 32 (2) (a) and 
(b) of the Andhra Pradesh. Civil Courts 


Act. 1972 the vacation Court has juris- ` 


diction.to withdraw any proceeding pend- 
ing in any Court in the district. We are 


in agreement with this view. Section 32 - 
(2) (5).is clear and. states that the juris- . 


diction of the vacation Civil Judge ex- 
tends to all suits, appeals and other pro- 
ceedings pending in or cognizable by any 
Court (whether a District Court, a Court 
of Subordinate Judge, or a Court of a 
District Munsif) in the District concern- 
ed, when such Court is adjourned. for 
summer vacation. Having regard to the 
wide language used in this Section, we 
are of the view that the vacation Civil 
Judge was justified in withdrawing the 
interlocutory. ‘application and passing 
orders thereon. 

2. -Sri R..Subba Rao, the learned Coun- 
sel for the appellant contended that even 
in such a case the vacation Civil Judge 
cannot withdraw merely the  interlocu- 
tory application without withdrawing the 
suit itself. As S. 32 authorises him to with- 
draw any proceedings, we do not think, 
it is necessary on the part of the vacation 
Civil Judge to withdraw the suit also. We 
find no merits, and the appeal is dis- 


missed. No costs, : 
Appeal dismissed. 
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‘SAMBASIVA RAO AND 
RAGHUVIR, JJ. 

V. Appannammanayuralu, Appellant v. 
B. Sreeramulu, Respondent. 

Letters Patent Appeal No. 113 of 1977, 
D/- 7-9-1977.* ; l 

Civil P. C. (5 of 1908), S. 47 — Vali- 
dity of decree — When can be challeng- 
ed in execution proceedings — Lack -of 
inherent. jurisdiction — What is. 

The validity of a decree can be chal- 
lenged in execution proceedings only on 
the ground that the Court which -passed 
the decree was lacking in inherent juris- 
diction. It can be said that the Court, 
which has passed a décree, is lacking 
in inherent jurisdiction only when it 








*(Against judgment of High Court, re- i 





ported in 1977 Andh LT 159.) 
AV/BV/A368/78/GDR 


ALR. 


could not have seisin of the case because 
the subject-matter was wholly |foreign to 
its jurisdiction, or that the | defendant 
was dead at the time the suit 
instituted or decree passed, or some such 
other ground which could have the effect ` 
of rendering the Court entirely lacking 
in jurisdiction in respect of the subject 
matter.. of the suit or over the parties 
to it. 7” (Para 15) 

-In the present case, the appeal could 





‘have been preferred to the High, Court 


against the decision in O. S. 37/72, the 
value of which was Rs. 9,300/-. But 
even when the suit was pending, ` the 
District Courts Appellate Jurisdiction 
was enhanced to Rs. 15, 000/-. Thereby 
the District Court was conferred with 
jurisdiction to entertain appeals against . 
suits of the value upto Rs, 15,000/⁄-. ` 
Consequently it had inherent jurisdiction 
to entertain appeals against suits upto 
that value. It is no doubt true that the 
proper forum for the aggrieved plaintiff 
was to prefer an appeal to | the High 
Court because he had a substantive right 
to prefer an appeal ‘to that Court. But 
his preference of the appeal to the Dis-— 
trict Court and the District Court enter- _ 
taining it and passing a decree thereon 


do .not suffer from inherent lack of. 


jurisdiction because by that time that . 
court did have pecuniary jurisdiction 
upto that limit. (Para 21) 


Held further that since the objection 
to it was not raised before the Appel- 
late - Court, it could not belsaid that 
the decree passed by the District Court 
was a nullity. The Court went wrong 
in thinking that it was a nullity and 


could not, therefore, be executed. . Case 
law discussed. | (Para 21). 
Anno: AIR Comm. C. P. C.-|(8th Edn.), 
S. 47, N. 30. 
Cases Referred: Chronological Paras 
(1977) 2 Andh WR 270 16 
AIR 1975 Andh Pra 65: (1974) 2 Andh 
WR 280 19 
AIR: 1965 SC 703 5, 18 
AIR 1963 Andh Pra 353 - 16 
AIR 1962 SC 199 8, 15 
-AIR 1957 SC 540 i 19. 
AIR 1954 SC 340 r 14- 
AIR 1946 All 456 : 20- 
AIR 1924 Mad 6 (FB) `~ 13 
1905 AC 369:92 LT 738 Colonial Sugar | 
Refining Co. Ltd. v. Irving | > 19 
(1885) 13 Ind App 134 (PC). 17 


N. V. Ranganadhan, for Appellant; A. 
Surya Rao, for Respondent. l 
SAMBASIVA RAO, J.:— 
herent lack of jurisdiction? 


Vhat is in- 
This is tha 
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crucial question we will have to answer 
while deciding this Letters Patent . Ap- 
peal, 


2. It has arisen out of execution pre- 
ceedings. The respondent has levied 
execution of a decree he had obtained 
in A. S. No, 198/73 in the District Court, 


Srikakulam. That appeal had been pre- 


ferred by the plaintiff-decreé-holder 
against the decision of the Subordina:= 


Judge’s Court, Srikakulam which partiy-. 


decreed his suit O. S. 37/72. He filed 
that suit on 13th of July 1972 to recover 
a.sum of Rs. 9,300/-. While the suit 
was pending the Civil Courts Act was 
amended with effect from 1-11-1972, 
conferring jurisdiction on District Cours 
to` entertain appeals against suits upto 
the value of Rs. 15,000/-. Until then, 
that pecuniary limit was limited 1o 
Rs. 7,500/-, The Subordinate Judge's 
Court partly decreed the suit some time 
later ie, on 3rd July, 1973. Seeking 
larger relief the plaintiff-decree-holde- 
preferred A. S. No. 198/73 to the Dis- 
trict Court, Srikakulam. which modified 
the trial Court’s decree and awarded a 
larger amount. The present appellen 


-who was the respondent in that appeal, 


did not object to the jurisdiction ci 
the District Court to entertain the ar 
peal. Later the respondent-decree-holder 
sought to execute the decree as enlarge= 
by the District Court in A. S. 198/73. 
At that stage the judgment-debtor ob- 
jected to the execution of the decre= 
for an amount over and above that 
which was decreed by the Subordinat= 
Judge’s Court on the ground that th= 
District Court had no jurisdiction to en- 
tertain the appeal. His contention waz 
that though during the pendency of the 


suit the District Court’s appellate juris- - 


diction was enhanced upto Rs. 15,000/-, 
the forum of appeal was pre-determined 
even at the time of the institution of 
the suit. Therefore, an appeal lay oniy 
to. the High Court and not to the Districz 
Court. Consequently, the decree passed 
by the District Court was a nullity and 
could not -be executed. This objection 
found favour with the Court of first in- 
stance. Our learned brother Gangadhara 
Rao, J., however, in C.M.A. No. 653 07 
1975: (reported in 1977 Andh. LT 159). 
overruled the decision of the trial Court 
and held’ that the decree of the District 
Court was not a nullity and therefore 
it could be executed. Our learned bro- 
ther was of the opinion that the District 
Court did not suffer from inherent lack 
of jurisdiction to entertain the appeal 
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-in the law would not affect 
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when it was presented before it. The 
judgment-debtor, aggrieved. by that de- 
cision, has filed this Letters Patent Ap- 
peal, > BP Aa Tees : 

3. Sri Ranganadham appearing for 


_the Appellant contended that it is un- 


doubted that the forum of appeal is fix- 
ed with reference to the date of institu- 
tion of the cause and that any change 
‘the right 
of the aggrieved person to go to that 
forum. The value’ of the suit was 
Rs. 9,300/- and when it. was instituted on 
13th of July, 1972, the forum -of appeal, 
as the law then stood, was the High 
Court. So, the decree-holder’s appeal 
to the District Court in A. S. 198/73 was 
wholly incompetent. He pointed out 
that if the law was not changed, the 
District Court would have had no juris- 
diction at all to entertain an appeal. 
against the decree since there was inhe- 
rent lack of jurisdiction in it to enter- 


_tain appeals arising out, of suits of the 


value of more than Rs. 7,500/-, The 
same concept would continue to apply 
even if there was subsequent enhance- 
ment of the jurisdiction of the District 
Court. Therefore, the decree in A. S. 
198/73 is a nullity as it was passed by a 
Court which suffered from inherent lack 
of jurisdiction to entertain it. 


4. On the other hand, Sri A. Surya 
Rao for the decree-holder-respondent . 
endeavoured to support the view taken 
by our learned brother by maintaining 
that by the time the appeal came to be 
filed, the District Court had jurisdiction 
to entertain appeals arising out of suits 
of the value upto Rs. 15,000/- and so it 
could not be said that there was inhe- 
rent lack of jurisdiction in it to enter- 
tain the appeel. 


5. Even at the outset we would like ` 
to make it clear that the right to pre- 
fer an appeal to a particular forum is 
a substantive right. So held the Su- 
preme Court in, Kasibai v. Mahadu, AIR 
1965 SC 703. As the Jaw stood when 
the respondent instituted the suit on 13th 
of July, 1972 to recover a sum of Rs. 
9,300/- any apseal that might be prefer- 
red against the decree in that suit lay 
not to the District Court but to the 
High Court. That is to say, the parties 
to the suit had a substantive right to 
prefer an appeal to the High Court if 
they were aggrieved by the decision of 
the trial Court. However, it so happen- - 
ed that even when the suit was pend- 
ing in the trial Court, the Civil Courts 
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Act was amended with effect from ł-11-- 


1972 conferring appellate jurisdiction on 
District Courts against decree passed in 
suits of the value upto Rs. 15,000/-. That 
was why the plaintiff seeking a larger 
relief than what had ‘been granted by 
the trial Court preferred an appeal to 
the District Court and the present Ap- 
pellant, who was the respondent to it, 
did not object to that Court’s jurisdiction 
to entertain the appeal. 


6. It is also well settled that an exe- 
cuting Court cannot go behind the 
decree passed by a Court and examine 
its validity. It can refuse to execute 
the decree only when it is established 
to its satisfaction that the decree, which 
is sought to be executed, is a nullity. 
In the present case, the Court of first 
instance, which is the executing Court, 
rejected execution of the decree of the 
District Court on the ground that it is a 
nullity. The vice of nullity in the decree 
is based on the supposition that the Dis- 
trict Court, Srikakulam, suffered from 
inherent lack of jurisdiction while pass- 
ing the decree in A. S. 198/73. Ganga- 
dhara Rao, J. rejected that plea and held 
that the District Court had jurisdiction 
and it did not suffer from inherent lack 
of jurisdiction and so its decree is not 
a nullity. 


7. In the first place, it must be found 
„out what is meant by inherent lack of 
jurisdiction. The adjective “inherent” 
has its origin in the verb “inhere”. Ac- 
cording to the Oxford Dictionary ‘“in- 
here” means “exist, abide in, be vested 
in”. Therefore, the adjective “inherent” 
indicates something which exists or abi- 
des or vests in a person or authority. 
When this adjective is applied to a 
Court’s jurisdiction, it means that a ju- 
risdiction to dispose of a cause is vested 
in it or abides in it. Consequently, in- 
herent lack of jurisdiction means a po- 
wer or. jurisdiction which does not at 
all exist or vest in a Court. To put it 
in other words, a Court can be said to 
lack inherent jurisdiction when the sub- 
ject-matter before it is wholly foreign 
to its ambit and is totally unconnected 
with its recognised jurisdiction. If it 
has power to entertain causes of a par- 
ticular category or nature, then it can- 
not be said that causes belonging to 
that category or nature are totally 
foreign to the jurisdiction of that Court 
for the reason that they could have been 
brought up before other Courts. It can- 
not be said that Court could not have 
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seizin of a case when the subject-matter 
belongs to the nature of its jurisdiction. 

8. In this connection we may use- 
fully refer to Hiralal v. Kali Nath, AIR 
1962 SC 199, where this aspect has been 
dealt with by the Supreme Court. 
Though that case was dealing with the 
question of territorial jurisdiction, the 
observations contained in Paragraph 4 
relating to lack of inherent jurisdiction 
are quite apposite. Chief Justice Sinha 
clarified the position thus: (At p. 200) 

“The validity of a decree can be chal- 
lenged in execution proceedings only 
on the ground that the Court which 
passed the decre2 was lacking in inhe- 
rent jurisdiction in the sense that it 
could not have seizin of the case because 
the subject-matter was wholly foreign to 
its jurisdiction or that the defendant was 
dead at the time the suit had been in- 
stituted or decree vassed, or some such 
other ground which could have the effect 
of rendering the Court entirely lacking 
in jurisdiction in respect of the subject- 
matter of the suit or over the parties to 
it. ” 

§. Bearing the above clarification as to 
what is meant by inherent lack of juris- 
diction in mind, we will now examine 
the statutory provisions in ' regard to 
jurisdiction of Courts in entertaining 
suits and appeals, both territorial as well 
as pecuniary. 

10. Section 6 of the Civil P. C. 
lates to pecuniary 
says: | 
“Save in so far as otherwise expressly 
provided, nothing herein contained shall 
operate to give any Court jurisdiction 
over suits the amount or value of the 
subject-matter of which exceeds the 
pecuniary limits (if any) of tte ordinary 
jurisdiction.” 

Section 6 refers to the pecuniary limits 
of Court’s ordinary jurisdiction and says 
that nothing contained in the Civil P. C. 
shall confer higher pecuniary jurisdiction 
on any Court than what is’ prescribed. 
The Civil P. C. by itself does not pre- 
scribe any pecuniary limits. At the same 
time, it should be remembered that S. 6 
purports to deal only with the pecuniary 
limits of Court’s ordinary jurisdiction te 
entertain suits. It does not purport to 
deal with appeals, Section 9, however, 
is the general provision which confers 
jurisdiction on Courts to try lall suits of 
a civil nature excepting suits of which 
their cognizance is either expressly or 
impliedly barred. Sections 15 to 20 re- 
late to the Baste of suing, that is to say, 
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territorial jurisdiction. Like Ss. 16 to 2), 


there is no specific provision in the Civil . 


P. €. which prescribes the pecuniary 
jurisdiction. Section 21 before its am- 
‘endment in 1976, laid down that no objee- 
_ tion as to the place of suing shall be al- 
lowed by the appellate or revisional 
Court unless such objection was taken in 
the Court of first instance at the earliest 
possible opportunity and in all cases 
where issues are settled at or before such 
settlement, and unless there has been a 
consequent failure of justice. Before 
1976 there was no corresponding provi~ 
“~ sion in S. 21 in. regard to-the pecuniary 
limits of Court’s jurisdiction. The Parlia- 
ment thought it necessary to introduce an 
analogous provision in regard to tke 
pecuniary limits of jurisdiction also im 
S. 21. In consequence, sub-sec, (2) hes 
been added ‘by the C. P. C. (Amendmen:-) 
Act, 1976 which reads as follows: 


“No objection as to the competence of 
a Court with reference to the pecuniary 
limits of its jurisdiction shall be allow- 
ed by any appellate or Revisional Court 
unless such objection was taken in the 
Court of first instance at the earliest pos- 
sible opportunity, and, in all cases where 
issues are settled, at or before such set- 
tlement, and unless there has been a 
consequent failure of justice.” 


Now by virtue of the insertion of sut- 
6. (2) also, no objection as to the place cf 
suing or as to the pecuniary limits cf 
‘Court’s jurisdiction can be allowed by 
any Appellate or Revisional Court unless 
that objection was taken at the earliest 
possible opportunity in the Court of first 
instance. If that bar is applicable to ap- 
pellate or Revisional Courts, it should 
‘apply with greater force to executinz 
Courts. ` 


“11. Ut is true that sub-s. (2) of S. W 
thas been introduced by the C. P. C. {Am- 
endment) Act, 1976. But we find that the 
‘policy of saving the decrees of Courts 
despite lack of pecuniary jurisdiction if 
objections were not taken at the earliest 
opportunity and provided ‘they: did not 
cause any prejudice, has been in vogue 
all along. 


12. We may, for -instance, refer to 
S. 11 of the Suits Valuation Act of 1887. 
The section indicates that notwithstand- 
ing anything in S. 578 of the Civil P.C. 
an objection that a Court, which had ne 
jurisdiction over a suit or appeal, had 
exercised it by reason of over-valuation 
or under-valuation, should not be enter- 
tained by an appellate Court unless the 
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‘over-valuation or under-valuation ` there- 
of has prejudicially affected the disposal 


of-the suit or appeal on its merits. It is 
immediately seen that though this provi- 
sion of the-law deals with over-valua- 
tion or under-valuation, it is concerned 
with the pecuniary jurisdiction of the 
Court. The principle behind the section 
is not far to seek. If the Court is vest- 
ed with the jurisdiction to entertain a 
matter of a particular value, the change 
in that value on account of over-valua- 
tion or under-valuation shall not affect 
the validity of the decree passed by the 
Court, unless such over-valuation or 
under-valuation has prejudicially affected 
the disposal of the suit or appeal on its 
merits. This section is patently founded 
on the principle that a Court’s decree 
shall not be affected on the ground of its 
lack of pecuniary jurisdiction if it had 
inherent jurisdiction to deal with such 
matters. 


13. A Full Bench of the Madras’ High 
Court considered this question in Kelu 
Achan y. Parvathi, AIR 1924 Mad 6 (FB). 
Coutts Trotter, J. (as he then was) ob- 
served that the object of S. I'l is to pro- 
vide a machinery for curing the original 
lack of jurisdiction in the circumstances 
mentioned therein. It was held that the 
clause in S. 11 of the Suits Valuation Act 
when referring to prejudicially affecting 
the disposal of a suit or appeal on its 
merits, is not considering at all the diffe- 
rent rules of procedure that there may 
be an appeal from one Court to another. 


14. The Supreme Court jn Kiran 
Singh v. Chaman Paswan, AIR 1954 SC 
340 considered this principle behind S. 11. 
After pointing out that a defect of juris- 
diction, whether it is pecuniary or ter- 
ritorial, or whether it is in respect of the 
subject-matter of the section, strikes at 
the very authority of the Court to pass 
any decree and such a defect cannot be 
cured even by consent of parties, Ven- 
katarama Ayyar, J., who spoke for the 
Court, proceeded to enunciate the prin- 
ciple behind S. 11 of the Suits Valuation 
Act of 1887 vis-a-vis Ss. 21' and 99 of the 
Civil P. C. The learned Judge observed 
that the principle that underlies S, 11 of 
the Suits Valuation Act,-1887 is that a 
decree passed by a Court, which would 
have had no jurisdiction to hear a suit 
or appeal but for over-valuation or 
under-valuation, 
what it would be but for the section, null 
and void and that an objection to juris- 
diction based on over-valuation or under- 
Valuation; should be dealt with under 


is not to be treated as - 
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that section and not otherwise. The 
same principle has been adopted in S. 21 


of the Civil P. C., with reference to the . 


objection relating to territorial jurisdic- 
tion. The policy underlying S. 21 and 
5. 99, C. P. C. and S. 11 of the Suits 
Valuation Act, is the same, namely, that 
when a case had been tried by a Court 
on the merits and judgment rendered, it 
should not be Hable to be reversed purely 
on technical grounds, unless it had re- 
sulted in failure of justice, and the policy 
of the legislature has been to treat ob- 
jections to jurisdiction both territorial 
and pecuniary as technical and not open 
to consideration by an appellate Court, 
unless there has been a prejudice on the 
merits. This is an important pronounce- 
ment of the highest Court of the land on 
the proposition that the decision of a 
Court shall not be reversed purely on 
technical grounds like lack of territorial 
or pecuniary jurisdiction unless it has re- 
sulted in failure of justice and the objec- 
tion tc the lack of jurisdiction was taken 
at the earliest possible time. The Su- 
preme Court clearly explained the policy 
of the Legislature by stating that it is to 
treat objections to jurisdiction both ter- 
ritorial and pecuniary as technical and 
not open to consideration by an appel- 
late Court unless there has been a pre- 
judice on the merits. This decision alsə 
makes it clear that the principie of S. 11 
of the Suits Valuation Act relating to 
the pecuniary jurisdiction has been adopt- 
ed in S. 21 of the Civil P. C. which deals 
with territorial jurisdiction and that 
policy is further reiterated in S. 99 of the 
°C. P. Œ. It is this view which has now 
been incorporated in sub-s. (2) of S. 21 
of the Civil P. C. by the 1976 C. P. C. 
(Amendment) Act. 


15. In Hira Lal v. Kali Nath (AIR 
1962 SC 199) (supra) the Supreme Court 
explained what is meant by inherent lack 
of jurisdiction. That case arose in re- 
gard to an objection to the local jurisdic- 
tion of a Court. The Supreme Court 
pointed out that the objection to the local 
jurisdiction of a Court does not stand cn 
the same footing as an objeciion to the 
competence of a Court to try a casa 
Competence of a Court to try a case goes 
to the very root of the jurisciction, ard 
where it is lacking, it is a case of in- 
herent lack of jurisdiction. As we have 
already pointed out, it could be said that 
the Court, which has passed a decree, is 
lacking in inherent jurisdiction only when 
it could not have seisin of the case be- 


cause the subject-matter was wholly 
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foreign to its jurisdiction, or that the de- 
fendant was dead at the time the suit had 
been instituted or decree passed, or some 
such other ground which could have the 
effect of rendering the Court entirely 
lacking in jurisdiction in respect of the 
subject-matter of the suit or: over the 
parties to it. 


16. The same principles were laid 
down by the Division Benches of this 
Court in L.I.C. of India v. T. Tirupa- 
thayya, AIR 1963 Andh Pra 353 and Let- 
ters Patent Appeal 155 of 1974, D/- 21-12- 
1976 : ((1977) 2 Andh WR 270) consisting 
of one of us (Sambasiva Rao, J. then 
Acting Chief Justice) and Muktadar, J. 
Both the cases related to the principle 
laid down in S. 21 of the Civil P. C. 
which is now sub-s. (1) of that section. 


17. Here we must consider '2 or 3 de- 
cisions cited by Sri Ranganadham in sup- 
port of his conteniicn that the District 
Court, when it entertained the appeal of 
the respondent, totally lacked jurisdic- 
tion. The decision of the Privy Council 
in Ledgard v. Bull, (1885) 13 Ind App 134 
(PC) is the first decision that. was cited. 
There, a suit was instituted in the Court 
of the Subordinate Judge, who was in- 
competent to try it. However, by con- 
sent of parties it was transferred to the 
Court of the District Judge for con- 
venience of trial. The Privy Council 
held that such transference was incompe- 
tent and that such consent did not ope- 
rate as a waiver of the plea to the juris- 
diction which was taken in ‘the defen- 
dant’s written statement and subsequently 
insisted upon. This decision was relied 
on by the learned counsel for more than 
one purpose. Firstly it was cited for 
contending that mere absence of raising 
an objection to the jurisdiction of the 
District Court to entertain the appeal by 
the present appellant would not vest that 
Court with jurisdiction if it had suffered 
from inherent lack of jurisdiction, In 
the case before the Privy Council it was 
held that consent of the parties did not 
confer jurisdiction when there was total 
absence of it in the Court. (There can- 
not be. any doubt about.the validity of 
this proposition since not only this Privy 
Council’s decision kut several other de- 
cisions including those of the Supreme 
Court have laid down this principle. But 
this decision does not help the learned 
appellant’s Counsel’s endeavour to show 
that the District Court in the present 
case had no jurisdiction at all to enter- 
tain the appeal and pass the'decree. In 
the Ledgard’s case (supra) which was be- 
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fore the Privy Council, the Court before 
which the suit was originally instituted, 
was totally incompetent to entertain and 
try it. By virtue of S. 22 of Act XV of 
1859 no action for infringement shall be 
maintained in any Court other than the 
principal Court of original jurisdiction in 
civil cases within the local limits of whos? 
jurisdiction the cause of action shall ac- 
crue, or the defendant shall reside as a 
fixed inhabitant. It was common ground 
that the principal Court of original juris- 
diction was the Court of the District 
Judge, Therefore, it was a case whera 
there was a total prohibition against anv 
subordinate Court other than the District 
Judge’s Court entertaining the suit. T> 
put it in other words, the Subordinat= 
Judge’s Court had suffered from inherent 
want of jurisdiction to entertain the suit. 
That is to say, the suit instituted therein 
was not legally instituted and therefor2 
it was tantamount to that there was n> 
suit at all. The Privy Council pointed 
out that the first and an essential step 
in the maintenance of a suit is its du2 
institution. When it was not duly in- 
stituted, the transference of the suit to 
the District Court was equally incompe- 
tent. Thus, the Ledgard’s case (supra) is 
one where the Court suffered from in- 
herent lack of jurisdiction. The subse- 
quent transier of the suit by the consent 
of the parties was held to be invalid. But 
such is not the case here. By the tim=2 
the appeal came to be filed before tha 
District Court, that Court did have juris- 
diction to entertain appeals against suits 
of the value upto: Rs. 15,000/-. In this 
case, there is no bar as was contemplated 
by S. 22 of Act XV of 1859. 
even in the original written statement in 
the Ledyard’s case (supra), an objection 
was taken to the competence of the Sub- 
ordinate Judge’s Court to entertain tha 
suit. For these reasons, we hold that 
the Ledgard’s case (supra) does not ad- 


vance the contention of the learned coun- - 


sel for the appellant. 


18. Kasibai v. Mahadu (AIR 1965 SC 
703) is the next case. It was held thee 
that a right of Appeal to a particular 
forum is a substantive right and it is nat 
lost by the alteration of the law. As w2 
have pointed out, there is no quarrel 
about this proposition. The plaintiff 
could have certainly preferred an appeal 
to the High Court. The Supreme Court 
held in Mahadu’s case that when the suit 
was filed, the lands were situate within 
the territory of the Hyderabad State and 
therefore it had to be heard and. disposed 


Further, - 


of according to the relevant provisions of 
the Civil P. C. in force in the State of 
Hyderabad. Consequently. the second 
appeal preferred to the High Court was 
governed by S. 602 of the Hyderabad 
Civil P. C. and the restriction contained 
in S. 100 of the Civil P. C. could not 
apply. to such a second appeal. This pro- 
position is unexceptional, The question 
as to the total lack of jurisdiction did not 
arise in that case and it does not throw 
any light on the problem. 


19. A decision of this Court in S. 
Kameswaramma v. M/s. Radha Krishnam 
and Co., 1974 (2) Andh WR 280 : (AIR 
1975 Andh Pra 65) was also relied on. Our 
learned brother Chennakesay Reddy, J., 
speaking for the Bench, said that any 
change in the law relating to appeals 
after the institution of original proceed- 
ings which adversely touches the vested 
right in a suitor, is presumed not to be 
retrospective in the absence of anything 
in the enactment that would compel 
Courts to hold otherwise. This view was 
expressed on the basis of the decisions in 
the Colonial Sugar Refining Co. Ltd. v. 
Irving, 1905 AC 369 and Garikapati 
Veerayya v. Subbiah Chowdry, AIR 1957 
SC 540. But that decision does not deal . 
with the problem which arises in this 
case. So, it does not help in the present 
discussion. 


20. Lastly, reference was made to a. 
Bench decision of the Allahabad High 
Court in Mr, Sunder v. Kandhayia Lal, 
ATR 1946 All 456. In that case a suit. was 
filed for a declaration that a gift deed 
was not binding and it was filed in the 
Munsif’s Court valuing it at Rs. 2,000/-. 
At a later stage the plaint was amended 
by adding a prayer for injunction. When 
the value of the relief of injunction was 
added, the value of the suit went beyond 
the pecuniary jurisdiction of the Munsif’s . 
Court. All the same the Munsif pro- 
ceeded to decide the suit. The Division 
Bench held that the facts of the case did 
not bring it within the ambit of S. 11 of 
the Suits Valuation Act, 1887 and the 
Munsif had no jurisdiction to proceed 
with the suit. Once again this is not a 
case which helps in answering the ques- 
tion as to the total lack of jurisdiction. 


21. In the present case, the appeal| 
could have been preferred to the High 
Court against the decision in O. S. 37/72, 
the value of which was Rs. 9,300/-. But} 
even when the suit was pending, the Dis- 
trict Court’s Appellate Jurisdiction was 
enhanced to Rs. 15,000/-. Thereby the 


A 
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District Court was conferred with juris- 
diction to entertain appeals against suits 
of the value upto Rs. 15,000/-. Conse- 
quently it had inherent jurisdiction to 
entertain appeals against suits upto thet 
value. It is no doubt true that the pro- 
per forum for the aggrieved plaintiff was 
to prefer an appeal to the High Court 
because he had a substantive right to 
prefer an appeal to that Court. But his 
preference of the appeal to the District 
Court and the District Court entertaining 
it and passing a decree thereon do nct 
suffer from inherent lack of jurisdiction 
because by that time that Court did have 
pecuniary jurisdiction upto. that limit. 
Going by the principies considered above, 
we are of the opinion that the District 
Court, while entertaining A. S. 198/73 
and passing a decree therein, did net 


suffer from inherent want of jurisdiction.’ 


Further, the objection to it was not raised 
before the Appellate Court. Therefore, 
it cannot be said that the decree pass2d 
by the District Court in A. S. 198/73 is a 
nullity. The Court of first instance went 
wrong in thinking that it was a nullity 
and could not, therefore, be executed. 
22. There is neither a pleading nor 
proof nor any contention that disposal of 
the appeal by the District Court had 
caused any prejudice to the appellant or 
any party. There is not even a sugges- 
tion anywhere of any such prejudice. In 
its absence, it is not possible to say that 
the decree unde execution is a nullity. 
23. In the result, we uphold the view 
taken by our learned brother Ganga- 
dhara Rao, J.,‘and dismiss the Letters 
Patent Appeal. In the circumstances of 
the case, we direct the parties to bear 
their own costs. 
Appeal: dismissed. 
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or revision under the Act — Power of 
authorities to condone delay +— Applica- 
tion of S. 5, Limitation Act tọ proceed- 
ings under A. P. Tenancy Att (Limita- 
tion Act (36 of 1963), S. 5). 

The Limitation Act applies only to 
proceedings before a Court and that too 
to a Civil Court and now also before a 
Criminal Court. Even though|the autho- 
rities under the Hyderabad Tenancy Act 
are ‘Courts’ within the meaning of the 
said expression employed in S. 5 of the 
Limitation Act, yet that section has no 
application, for the reason that they are 
not Civil Courts, and hence the Limita- 
tion Act itself has no application to pro- 
ceedings before such authorities, except, 
of course, in so far as they are expressly 
made applicable by the special enactment. 
Section 93 of the Hyderabad Tenancy 
Act makes only the provisions of the 
Limitation Act, relating to the computa- 
tion of the period of limitation fi.e., Sec- 
tions 12 to 24) applicable to the said pro- 
ceedings, and not the other | provisions. 
Therefore S. 5 of the Limitation Act does 
not apply to proceedings under the Act 
and the authorities under the Act have 
no power to extend the period of limita- 
tion prescribed for filing an appeal or 
revision before the authorities under the 
Act, (Paras 3, 14, 16) 

But in so far as the High Court is con- 
cerned, it stands on a different footing 
from the authorities under tHe Act, be- 
cause it is indisputably a Civil Court. If 
so, the Limitation Act, including S. 5 
thereof, applies and the High [Court does 
have the undoubted power to lextend the 
period of limitation prescribed by the 
special enactment and entertain a revi- 
sion filed beyond the prescribed period. 
1975 (2) APLJ 66, Referred. Case law dis- 
cussed. (Paras 8, 17) 

Anno: AIR Commentaries | Limitation 
Act (5th Edn.), S. 3, N. 4. 
Cases Referred: Chronological Paras 
(1976) C. R. P. No, 440 of 1975, D/- 11-3- 

1976 (Andh Pra) 1 
(1975) 2 APLJ 66 1 
(1974) C. R. P. No. 1843 of 1971, Dit 12-8- 

1974 {Andh Pra} 1 
ATR 1970 SC 209 : 1970 Lab IC 269 1 
AIR 1969 SC 1335 : 1069 Lab IC 1538 4 
AIR 1968 Andh Pra 353 : (1968) 2 Andh 











WR 246 (FB). 7 
AIR 1967 SC 1494 : 1967 Cri LJ 1380 10 
AIR 1966 Andh Pra 14 1 
AIR 1964 SC 752 4 
AIR 1956 SC 66 12 
AIR 1953 SC 98 4 
AIR 1950 SC 188 10 
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iy 
JEEVAN REDDY, J.:— This Civil Re- 
vision Petition has been referred to a 
Bench by our learned brother, A. V. KrÈ 
shna Rao, J., in view of the conflict be- 
tween the decisions of this Court on th= 
question of applicability of S. 5 of the 
Limitation Act to proceedings under tha 
Andhra Pradesh (Telangana Arez) 
Tenancy and Agricultural Lands Ac. 
1950. Before the coming into force 
the Indian Limitation Act, 1963, ths 
Court held uniformly that S. 5 has nə. 
application to the proceedings under the 
said Act; but, after the coming into foree 
of the new Limitation Act, there he 
been a divergence of opinion. A Bency 
of this Court, consisting of Sambasiva 
Rao, Acting C. J., and Jayachandra 
Reddy, J., has held in Guru Butchaiah %4 
K. Ahalya Bai, 1975 (2) APLJ 66 that b7 
virtue of S. 29 (2) of the new Limitatioa 
Act, Ss. 4 to 24 of the said Act are ap- 
plicable to appeals or applications under 
any special or local law in so far as the 
applicability thereof has not been ex 
pressly excluded by such special or local 
law. Inasmuch as there is no such ex 
press exclusion in the Hyderabad 
Tenancy Act, the Bench held that Sec 
tion 5 does. apply to proceedings under 
the said Act. When the said deck 
sion was cited before Alladi Kuppr~ 
swami, J. in C. R. P. No. 440 of 1975, De 
11-3-1976 (Andh Pra), its correctness wes 
doubted on the ground that the said de- 
cision has not taken into consideration 
the circumstance that the Indian Limite 
tion Act applies only to, Courts as hel3 
by the Supreme Court in Nityanand vw. - 
L. I. C. of India, (AIR 1970 SC 209) and 
that, it has no application to proceedings 
before Tribunals, E 


uT 


Alladi Kuppuswami, | 
thought that it is a matter which re 
quires consideration by a Bench or evea 
a Full Bench, if necessary; but, in so fæ 
as that case was concerned, it was found 
unnecessary to refer it to a larger Benca 
inasmuch as, in that case, it was not cles 
as to when the appellant came to know 
of the order appealed against. It is wet 
settled by now that the period of sixt7 
days prescribed by S. 93 of the Hydera 
bad Tenancy Act has to be computed 
from the date of knowledge of the orde 
appealed against, and not mnecessarilw 
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from the date of the’ order itself. In that 
view the matter was remanded to find 
out the date on which the appellant came 
to know of the- order appealed against. 
Before A. V. Krishna Rao, J., the afore- 
said Bench decision and the Judgment of 
Alladi Kuppuswami, J. were both. cited 
and, accordingly, the learned Judge re- 
ferred the matter to.a Bench. Our at- 


‘tention has also been drawn to another 


decision of Sambasiva Rao, J. (sitting 
singly), in C. R. P. No. 1843 of 1971, D/- 
12-8-1974 (Andh Pra), wherein it has 
been held that S. 5 has no application to 
proceedings under the said Hyderabad 
Act. Sambasiva Rao, J. came to the said 
conclusion on the basis of the observa- 
tion in Sivakumar v. Sivaiah, AIR 1966 
Andh Pra 14, to the effect that it is well 
settled by a series of decisions of this 
Court that S. 5 of the old Limitation Act 
has no application to appeals or revisions 
under the Hyderabad Tenancy Act. 

2. After hearing the Counsel for the 
parties for sometime, we gave notice to 
the learned Advocate-General to assist 
the Court in this matter, ang we thank 
him for the valuable assistance, rendered 


3. Under the Hyderabad Tenancy 
Act, the original authority is either the 
Tahsildar, or the Revenue Divisional 
Officer, and from their order an appeal is 
provided to the Collector. From the 
order of the Collector in appeal, a revi- 
sion is provided to this Court. Where, 
however, the Collector is the original au- 
thority, an appeal lies to the Board of 
Revenue and, thereafter, a revision to 
this Court. Section 93 of the Act pro- 
vides that “every appeal and every ap- 
plication for revision under this Act shall 
be filed within sixty days from the date 
ef the order against which the appeal or 
application is filed ... ... ... ” Tt further 
provides that the provisions of the Indian 
Limitation Act, 1908 shall apply for the 
purpose of computation of the said 
period ... sa ve ” Since the Indian Limi- 
tation Act, 1908 has since been repealed 
by the Indian Limitation Act, 1963, we 
can read the reference to 1908 Act as a 
reference to the 1963 Act, by virtue of 
S, 18 of the Andhra Pradesh General 
Clauses Act. The provisions jin the 
Indian Limitation Act, 1963 dealing with 
the computation of the period of limita- 
tion are those mentioned in Part III 
thereof, i. e., Ss. 12 to 24 (both inclusive). 
Section 93 thus does not make S. 5 of the 
Indian Limitation Act applicable to pro- 
ceedings under the Act, It -is for this 


168 A.P, -[Prs, 3-4] 


reason that it was held by this Court 
uniformly that S. 5 of the Indian Limita- 
tion Act, 1908 has no application to pro- 
ceedings under Hyderabad Tenancy. Act, 
inasmuch as, according to S. 29 of -the 
1908 Act, S. 5 applied only where it was 
made specifically applicable and S. 93 did 
not so make it applicable. The issue 
was re-opened after the coming into force 
of the new Limitation Act on the ground 
that, by virtue of S. 29 (2) of the 1963 
Act, S. 5 applies to proceedings under 
` any special or local law, unless specifi- 
cally excluded. It is this argument 
which was given effect to in Guru But- 
chiah v. K. Ahalya Bai, 1975 (2) APLI 
66. Unfortunately, the line of decisions 
rendered both by the Privy Council and 
the Supreme Court, holding that the 
Limitation Act applies only to proceed- 
ings before a Court and that too a Civil 
Court (and now also before the Criminal 
Court), were not brought to the notice 
of the said Bench. It is the said aspect 
which now assumes importance. 


4. It is, no doubt, true that by virtue 
of S. 29 (2) of the new Limitation Act, 
the provisions contained in Ss. 4 to 24 of 
the said Act apply even where a special 
or local law prescribes a period of limita- 
tion different from the period prescribed 


by the Schedule and, for the purpose cf' 


determining the period of limitation ac- 
cording to such speciel or local law, all 
the provisions contained in Ss. 4 to 24 
are applicable. The Hyderabad Tenancy 
Act may be a special or local law, within 
the meaning of S. 29 (2); but then the 
question is whether the Limitation Act 
itself has application to proceedings be- 
fore the authorities created by the 
Hyderabad Act. In Athani Municipality 
v. Labour Court, Hubli, AIR 1969 SC 
1335) one of the principal questions can- 


vassed pertained to the applicability of. 


Art. 137 of the Limitation Act, 1963 to 
applications under S. 33-C (2) of the In- 
dustrial Disputes Act. Article 137 of the 
new Limitation Act, corresponds to Arti- 
cle 181 of the Limitation Act, 1908. They 
are in the nature of residuary Articles, 
and they prescribe a period of three 
years limitation for an application for 
which no period of limitation is provided 
by the Limitation Act, and such period 
of three years has to be computed from 
the date on which the right to apply ac- 
crues. So far as Art. 181 of the 1908 
Act is concerned, it was held by the 
Privy Council (Vide Hansraj Gupta v. 
Dehra Dun Mussoorie Electric Tramway 
Co. Ltd., AIR 1933 PC 63 and by the 
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Supreme Court in Sha Mulchand & Co. 

Ltd. v. Jawahar Mills Ltd., Salem, AIR 
1953 SC 98 and Bombay Gas Co. Ltd. v. 

Gopal Bhiva, (AIR 1964 SC 752): that, Arti-_ 
cle 181 applies only to applications which 
are made under Civil P. C. The exten- 
sion of the said Article to applications 
under the Industrial Disputes Act, and 
Companies’ Act, was repelled.: After the 
coming into force of the Limitation Act, 
1963, however, it was again argued that 
Art. 137 applies to proceedings under 
special enactments, notwithstanding the 
fact thet the said applications are not ` 
governed by the Civil P. C. Support for 
this argument was sought from the cir- 
cumstance that, Art. 137 employs langu- 
age different from Art. 181 of the old Act 
and that, the ‘long title’ to the new Act 
is also different from that of the old Act. 
The Supreme Court, however, refused to 
accede to this argument and ‘held that, 
the view expressed by it in Sha Mul- 
chand & Co. Ltd. v. Jawahar'Mills Ltd., 

Salem, AIR 1953 SC 98 and Bombay Gas 
Co. Ltd. v. Gopal Bhiva, AIR 1964 SC 
752 with reference to Art. 181 of the old 
Act, continues to be true of the position 
obtaining under Art. 137 of the new Limi- 
tation Act also. It observed that, merely 
because the schedule to the | Limitation 
Act now contains a reference to applica- 
tions under the Criminal P. C. (in addi- 
tion to applications under the Civil P. C. 
and the Arbitration Act), it does not 
materially alter the scope of the said 
residuary Article and that, jit applies 
only to applications under the Civil P.C. 
The following observations of the Su- 
preme Court are apposite: 


One factor at least remains 
constant and that is that the applications 
must be to Courts to be governed by the 
Articles in this division. The scope 
of the various articles in! this divi- 
sion cannot be held to have been so en- 
larged as to include within them appli- 
cations to bodies other than Courts, such 
as quasi-judicial tribunal, or even an ex- 
ecutive authority. An Industrial Tribunal 
or a Labour Court dealing with applica- 
tions or references under the Act are not 
Courts and they are in no way governed 
either ‘by the Civil P. C. or the Criminal 
P. C. We cannot, therefore,’ accept the 
submission made that this Article will 
apply even to applications made to an In- 
dustrial „ Tribunal or a Labour Court 


Dealing with the argument based on the 
amendment to the long title to the Limi- 
tation Act, it observed: 


We eceeees but, we do not think that this 
addition (in the long title) necessari_y 
implies that the Limitation Act is im- 
tended to govern proceedings before ary 
authority, whether executive or quasi 
judicial, when, earlier, the old Act was 
intended to govern proceedings before 
Civil Courts only. The omission of the 


preamble does not, however, indicace 
that there was any intention of the legis- 
lature to change the purposes for which 
the Limitation Act has been enforced...” 
This decision, therefore, is an authority 
for two propositions, viz. (i) that, ïn 
spite of changes made in the Indien 
Limitation Act, 1963, no drastic change 
was intended in the scope of Art. 137 
so as to include within it all applica- 
tions, irrespective of the fact whether 
they had any reference to the Civil >. 
C., or not. In other words, the dica 
laid down by the Court in Sha Muil- 
chand & Co., Lid. v. Jawahar Mills Ltd., 
Salem, AIR 1953 SC 98 and Bombey 
Gas Co. Ltd. v. Gopal Bhiva, AIR 1964 
SC 752, to the effect that “Art. 181 of 
the Limitation Act applied only o 
applications which are made under the 
Code of Civil Procedure” and -cannot be 
extended to applications made under the 
Industrial Disputes Act or the Com- 
panies Act, still holds: good even with 
respect to Art. 137 of the new Limita- 
tion Act; and (ii) that, Limitation Act 
applies to proceedings only in a “Court”. 
5. The question of applicability of 
the said Article again came up for con- 
sideration before the Supreme Court m 
Nityanand v., L.I.C. of India, AIR 1970 
SC 209. After noticing the decision in 
Athani Municipality v. Labour Court, 
Hubli, AIR 1969 SC 1335, the Court 
held :— 
EAEE In our view Art. 137 only cor- 
templates applications to Courts. In tke 
Third Division of the Schedule to tke 
Limitation Act, 1963, all the other appl- 
cations mentioned in the various articles 
are applications filed in a Court. Fur- 





ther, S. 4 of the Limitation Act, 19€3° 


provides for the contingency when the 
prescribed period for any application ex- 
pires on a holiday and the only contir- 
gency contemplated is “When the court 
is closed.” Again, under Section 5 it :s 
only a Court which is enabled to adm.t 
an application after the prescribed 
period has expired if the Court is satis- 
fied. that the applicant had sufficier:t 
cause for not preferring the application. 
It seems to us that the scheme of the 
Indian Limitation Act is that it only 
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deals with applications to Courts, and 
that the Labour Court is not a Court 
within the Indian Limitation Act, 1963. 


It is not necessary to express our 
views on the first ground given by this 
170 to 173 
of 1968, dated 20-3-1969 (AIR 1969 SC 


1335). It seems to us that it may re- 
quire serious consideration whether 


applications to Courts under other pro- 
visions, apart from Civil Procedure 
Code, are included within Art. 137 of 
the Limitation Act, 1963, or not...... 
(The words “first ground” referred to 
in the above extract, refer to the first 
proposition, referred to by us above). 


6. We shall first take up for our con- 
sideration the second proposition con- 
tained in Athani Municipality v. Labour 
Court, Hubli, AIR 1969 SC 1335 (and 
which has been affirmed in Nityanand 
v. LIC. of India, AIR 1970 SC 209). 
According to it, the Limitation Act 
applies only to “Courts”, and not to other 
forums. The question that then arises 
is; what is the meaning of the expres- 
sion “Court”. It has not been defined 
either in the Code of Civil Procedure, 
or in the General Clauses Act. The said 
expression has been defined in the Evi- 
dence Act; but the said definition is con- 
fined only to the provisions of the said 
Act. We have, therefore, to find out the 
meaning and scope of the szid expres- 
sion with reference to the general 
principles evolved by courts. 


7. Before we do that, it is well to 
remember that S., 89 (2) of the Hydera- 
bad Tenancy Act empowers the authori- 
ties under the Act to exercise “all or 
any of the powers conferred on Civil 
Courts by the Civil P. C., 1908, includ- 
ing the power to award costs...... ” Con- 
struing the said provision, a Full Bench 
of this Court has held, in Radha Bai v. 
B. Chinnayya, (1968) 2 Andh WR 246: 
(AIR 1968 Andh Pra 353 (FB*), that the 
authorities under the Act are invested 
with all the powers conferred on a Civil 
Court by the Code of Civil Procedure. 


8. Yet another point to be noted be- 
fore we deal with the meaning and 
scope of the expression “Court”, is the 
distinction between the authorities deal- 
ing with matters under the Act, and 
the High Court while dealing with mat- 
ters arising under the said Act. In so 
far as the High Court is concerned, it 
stands on a different footing from the 
authorities under the Act, because it is 
indisputably a “Court” and, for that 
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reason, there can be no difficulty’ in 
holding that S. 5 of the Limitation Act 
does apply to proceedings before the 
High Court. No such assumption can, 
however, be made with respect to the 
several authorities under the Act, viz. 
Tahsildar, Tribunal, Collector, and the 
Board of Revenue. The point which we 
have to consider, is, whether the saié 
authorities while acting under the Act, 
can be called “Courts”, within the mean- 
ing of S. 5 of the Limitation Act? 


9. According to Halsbury’s Laws ož 
England (Third Edition Vol. 9), at 
page 342: 


“Originally the term “Court? meant, 
among other meanings, the Sovereign’s 
palace; it has acquired the meaning 0= 
the place where justice is administered 
and, further, has come to mean the per- 
sons who exercise judicial functions under 
authority derived either immediately or 
mediately from the Sovereign. All tribu- 
nals, however, are not Courts, in the sense 
in which the term is here employed, 
namely; to ‘denote such tribunals as 
exercise jurisdiction over persons by 
reason of the sanction of the law, and 
not merely by reason of voluntary sub- 
mission to their jurisdiction......... The 
question is whether the Tribunal is a 
Court, not whether it is a Court of 
justice, for there are Courts which are 
not courts of Justice. In “determining 
whether a tribunal is a judicial body 
the facts that it has been appointed by 
a non-judicial authority, that it had no 
power to administer an oath, that the 
Chairman has a casting vote, and that 
third parties have power to intervene 
are immaterial, especially if the statute 
setting it up prescribes a penalty for 
making false statements; elements to be 
considered are (1) the requirement for 
a public hearirg, subject to a power to 
exclude the public in a proper case, and 
(2) a provision that a member of the 
tribunal shall not take part in any deci- 
sion in which he is personally interest- 
ed, or unless he has been present 
throughout the proceedings...... 

The Privy Council had occasion to deal 
with this aspect in Shell Company of 
Australia v. Federal Commr. of Taxa- 
tion, 1931 AC 275. The question thera 
was whether the Board of Review set 
up under the Common-Wealth Income-tax 
Legislation {of Australia) was a ‘Court 
exercising judicial powers of the Com- 
mon-Wealth. The High Court of Aus-+ 
tralia held, by a majority, that it is 
only an administrative body but not a 
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judicial tribunal. While affirming the 
said judgment in appeal, Lord Sankey 
observed in the course of his) judgment 
that “the decided cases show ‘that there 
are tribunals which possess many of the 
trappings of a Court but which, never- 
theless, are not courts in the strict sense 
of exercising judicial power. , Mere ex- 
ternals do not make a direction by an 
ad hoc tribunal to an administiative offi- 
cer, an exercise by a Court of judicial 
power......... "o The Privy Council then 
proceeded to enumerate a series of nega~ 
tive propositions which stated,, inter alia, 
that a tribunal is not necessarily a 
Court because two'or more contending 
parties appear before it, nor ‘because it 
hears witnesses or gives a final decision 
which affects the rights of the parties. 
The Privy Council, however, did not lay 
down any real or positive test in that 
behalf. 


10. The first case in which | this ques- 
tion arese for consideration before the 
Supreme Court is the one reported in 
Bharat Bank v. Employees of Bharat 
Bank, AIR 1950 SC 188. It is however, 
unnecessary to refer to the separate 
opinions recorded therein, in view of 
the definite opinion expressed by the 
Supreme Court on this subject in Thakur 
Jugal Kishore v. Sitamarhi Central Co- 
operative Bank, AIR 1967 SC 1494. This 
case arose under the Contempt of Courts 
Act, One of the main questions can- 
vassed before the Supreme Court was 
whether the Asst. Registrar of Co-opera- 
tive Societies, under the Bihar & Orissa 
Co-operative Societies Act, 1935 is a 
‘Court’. For answering the said ques- 
tion, the Court examined the scheme 
and bread outline of the said Act and 
observed :— 


It will be noted from the above 
that the jurisdiction of the ordinary 
civil and revenue courts of the land is 
ousted under S. 57 of the Act in case 
of disputes which “fell under, S. 48. A 
Registrar exercising powers under S, 48 
must, therefore, be held to; discharge 
the duties which would otherwise have 
fallen on the ordinary civil and revenue 
Courts of the land. The Registrar has 
not merely the trappings of a Court but 
in many respects he is given the same 
powers as are given to ordinary civil 
courts of the land by the Civil P. C. 
fncluding the power to summon and exa- 
mine witnesses on oath, the power to 
order inspection of documents, to hear 
the parties after framing issues, to re- 
view his own order and even exercise 
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the inherent jurisdiction of Courts men- 
tioned in S. 151 of the Civil P. C. In 
such a case there is no difficulty -m 
holding that in adjudicating upon a dis- 
pute referred under S. 48 of the Act, 
the Registrar is to all intents and pur- 
poses, a Court discharging the same 
functions and duties in the same man- 
pet as a Court of law is expected to 
Orisirisi 

it is relevant to note in this case that 
the Asst. Registrar was, by law, em- 
powered to exercise the powers of tke 
Registrar under the Act and that, he was 
not a nominee of the Registrar. This 
distinction is of quite some significance, 
in view of the fact that in a subsequent 
case the Supreme. Court held that a 
person nominated by the Registrar xo 
decide a dispute referred to him is not 
a ‘Court’, for the reason that such a 
nominee derives his authority not: from 
the statute, but from investment by-~ the 
Registrar in his individual discretion ard 
that, the power so invested is liable to 
be suspended or withdrawn. On that 
ground it was held that a nominee cam- 
not ‘be said to have been entrusted with 
the judicial power of the State and thet, 
he is merely in the nature of an arbi- 
trator. : 


11. Now, if we apply the aforesad 
tests to the authorities under the Act, 
there can be no doubt that they are 
‘Courts’. Ordinarily, disputes between 
landlords and tenants in respect of agri- 
cultural lands are to be adjudicated by 
Civil Courts. Only because of the sad 
Hyderabad Tenancy Act, the said dis- 
putes have been takén away from ont 
of the purview of Civil Courts, and en- 
trusted ‘to a special forum. The autho- 
tities exercise all the powers of a Civil 
Court and are empowered, ‘by law, 70 
decide the disputes arising between the 
parties. They satisfy all the tests enu- 
merated by the Supreme Court in case 
aforementioned. It needs no reiteraticn 
that the expression ‘Court’ was not deñ- 
ned even by the Contempt of Couris 
Act, 1952. 


12. The learned Advocate-General 
argued that the authorities under the 
Act are only tribunals and cannot be 
`- called ‘Courts’ because they are not part 
of the regular judicial system of the 
State. He contended that only Civil ard 
Criminal Courts, which comprise the 
basic judicial system of the State, cen 
be called ‘Courts’, but not the other 
tribunals. Reliance for the said prope- 
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” sition is placed upon the observations of 


the Supreme Court in Brajnandan Sinha 
v. Jyoti Narain, AIR 1956 SC 66, that 
the word ‘Court’ was not defined in the 
Act (Contempt of Courts Act, 1952) and 
the expression ‘Courts subordinate to 
the High Court’ would prima facie mean 
the Courts of law subordinate to the 
High Court in the hierarchy of courts 


established for the purpose of adminis- 
tration of justice throughout the Union 


T TETE ” We are, however, unable to 
agree that the said decision of the Su- 
preme Court lays down any such propo- 
sition as is contended for by the learned 
Advocate-General. In that case, the 
question for consideration was whether 
@ Commissioner ` appointed under the 
Public Servants (Inquiries) Act, 1850, 
constitutes a ‘Court’ within the meaning 
of the Contempt of Courts Act. In that 
connection, the Court considered the 
meaning of the expression ‘Court’ and 
the expression ‘Courts subordinate to the 
High Courts’. After referring to the 
definition of the expression ‘Court’ in 
Coke on ‘Littleton and Stroud” (es the 
place where justice is judicially adminis- 
tered) and by Stephen, “In every court, 
there must be at least three constituent 
parts—the actor, reus and judex; the 
actor or plaintiff, who complains of an 
injury done; the reus, or defendant, who 
is called upon to make satisfaction for 
it; and the judex, or judicial power, 
which is to examine the truth of the 
fact, and to determine the law arising 
upon that fact, and if any injury ap- 
pears to have been done, to ascertain, 
and by its officers to apply, the remedy 
it observed :— i 
“The pronouncement of a definitive 
judgment is thus considered the essen- 
tial sine qua non of a Court and unless 
and until a binding and authoritative 
judgment can be pronounced bya person 
or body of persons it cannot be predi- 
cated that he or they constitute a Court 
After referring to certain English deci- 
sions and the earlier decisions of the 
Supreme Court, the Court accepted the 
following passage from Halsbury’s Laws 
of England, Hailsham Edition, Vol. 8, at 
page 526 as highly relevant for deter- 
mining whether a tribunal is a ‘Court’:— 
“Many bodies are not Courts, although 
they have to decide questions and in so 
doing have to act judicially, in the sense 
that the proceedings must.be conducted 
with fairness and impartiality, such as 
assessment committees, guardians com- 
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mittees, the Court of referees constitu- 
ted under the. Employment Insurance 
Acts to decide claims made on the insur- 
ance funds, the benchers of the Inns of 
Court when considering the conduct of 
one of their members, the General Medi- 
cal Council, when considering questions 
affecting the position of a medical man 
Applying the said test to the Commis- 
sioner appointed under the Public Ser- 
vants (Inquiries) Act, 1850, they held 
that the said Commissioner is not a 
‘Court’ for the purpose of Contempt of 
Courts -Act, mainly for the reason that 
he is only a fact finding authority and 
that, his report is merely an expression 
of his opinion, lacking both finality and 
authoritativeness which are the essential 
tests of judicial pronouncement. . It was 
held that the report of the Commissioner 
is merely in the nature of an advice 
tendered to the Government, which ap- 
. points him. 


13. The above decision does not, in 
our opinion run counter to’the conclu- 
sion arrived at by us. Firstly the judi- 
cial system of a State is that which is 
established by law for the time being in 
force. The Civil, Courts are established 
by the Civil Courts Act. The Criminal 
Courts are established by the Criminal 
Procedure Code, or such other Act in 
that behalf, as the case may be; but, 
there is no reason to presume that the 
judicial system comes to an end with 
that. A -court again is, in essence, a 
tribunal. The nomenclature is not of 
much consequence. We have to look to 
the substance of the matter. One must 
look to the function, and not to the 
functionary. The Courts established by 
the Hyderabad Tenancy Act are as 
much part of the judicial system of the 
State as the Civil or Criminal Courts. 
Secondly, the authorities established 
under the Act do satisfy the tests evolv- 
ed by the Court in the said case, viz., 
that, it must have the power to pro- 
nounce a binding and authoritative judg- 
ment. The said authorities‘ also meet 
the criteria contained in the passage 
from Halsbury’s Laws of England, quot- 
ed with approval by the Supreme Court. 
It should also be noted further that the 
decision of the Supreme Court in Jugal 
Kishore v. Sitamarhi Central Coopera- 
tive Bank, AIR 1967 SC 1494, is a sub- 
sequent decision which, in our opinion, 
is a more definitive expression of law 
on the subject. We must however, 
‘make it clear that our decision is con- 
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fined only to the tribunals under the 
Hyderabad Tenancy Act, and not to the 
tribunals created by other special enact- 
ments. We have considered only the 
provisions of the Hyderabad Tenancy 
Act and have arrived at the above con- 
clusion in the light of the aforemention- 
ed tests enunciated by the Supreme 


Court. ; | 


14. That, however, does not solve the 
problem. There is still the first propo- 
sition enunciated in Athani Municipality 
v. Labour Court, Hubli, AIR’ 1969 SC 
1335, viz., that the Limitation Act ap- 
plies only to Civil Courts (and Criminal 
Courts) but not to other tribunals. We 
have referred to the ‘decisions of the 
Supreme Court and the Privy Council, 
and in particular the decision of the Su- 
preme Court in Bombay Gas Company 
Ltd. v. Gopal Bhiva, AIR 1964 SC 752, 
that the Limitation Act applies only to 
Civil Courts. Most of the decisions, no 
doubt, arose with respect to the question 
whether Art. 181 of the Limitation Act, 
1908 and the corresponding Article in 
the new Limitation Act, viz, Art. 137, 
apply to applications made. otherwise 
than under the provisions of! the Civil 
Procedure Code. It is in that [connection 
that the Courts have repeatedly held 
that the said -residuary Article should be 
considered in the light of the. preceding 
Articles in Schedule I to the Limitation 
Act, all of which deal only with appli- 
cations under the Civil Procedure Code 
(barring, of course, a few Articles which 
deal with applications under the Arbi- 
tration Act and Cr. P., C.). It has been ` 
further stated in the said decisions ‘that, 
for the Limitation Act to apply, it must 
be suit, or appeal or an application 
made under the provisions of: the Civil 
P. C. Bound as we are by tthe afore- 
said decisions, we must hold that even 
though the authorities under the Hy- 
derabad Tenancy Act are ‘Courts’ with- 
in the meaning of the said expression 
employed in S. 5 of the Limitation Act, 
yet it has no application, for the reason 
that they are not Civil Courts, and 
hence the Limitation Act itself has no 
application to proceedings ‘before such 
authorities, except, of course, in so far 
as they are expressly made applicable 
by the special enactment. Section 93 of 
the Hyderabad Tenancy Act makes only 
the provisions of the Limitation Act, 


relating to the computation of thel. 
period of limitation applicable to 
the said . praceedings, and not 


the other provisions. The object is not 
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clear. In fact, the said non-applicaticn 
is likely to create very anomalous situa- 
tions leading to grave injustice. Sup- 
pose, a successful party before the Tah- 
sildar wrongfully confines the opposize 
party for a period of sixty days follow- 
ing the decision in his favour, and rə- 
leases him thereafter; even in such a 
case such unsuccessful party would not 
be able to file an appeal since it would be 
barred by limitation, and the appellace 
authority has no power to condone the 
delay. It is this consideration which 
has been weighing with us in consider- 
ing this matter. 


15. We then sought to examine the 
matter from the point of view of inh- 
rent powers. But, we are faced wizh 
more than one difficulty on this court. 
Firstly, the tribunals cannot be said <o 
possess inherent powers; only a Court 
does. But since we have held that the 
authorities under the Act are ‘Courts’ 
and therefore can be said to possess in- 
herent powers, even then we felt it 
difficult to hold that the said powers can 
be implied for the purpose of extending 
the period of limitation and for enter- 
taining the appeal. It may be that onze 
an authority under the Act is seized bf 
a matter, it can exercise inherent power 
to do full justice between the parties; 
but, it appears doubtful to us whether 
such power can be implied for the pur- 
pose of extending the period of limita- 
tion prescribed by special enactments 
and for entertaining the same. At least, 
if the matter had been dealt with by 
the authority once, it can exercise this 
power in respect of the said matter, 
even though it has passed final orders 
therein in circumstances where such a 
course is necessary for doing full justize 
betwen the parties. Again, we had to 
take into consideration the circumstanze 
that Section 93 did not choose to make 
S. 5 of the Limitation Act applicable to 
proceedings under the Act, whereas it 
chose to make Ss. 12 to 24 thereof app-i- 
cable. ` 


16. We are, therefore, of the opinion 
that S. 5 of the Limitation Act does not 
apply to proceedings under the Act and 
that, the authorities under the Act have 
ne power to extend the period of limi- 
tation prescribed for filing an appeal or 
revision before the authorities under tne 
Act. 


17. A Bench of this Court in Guru 
Butchaiah v. K. Ahalya Bai, 1975 (2) 
-APLJ 66, has, ne doubt, come to a con- 
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trary conclusion, but we did not think 
it necessary to refer the matter to a 
Full Bench because, on the facts of that 
ease, the decision therein, cannot be 
said to be inconsistent with the’ conclu- 
sion arrived at by us. That was a case 
concerned with condonation of delay in 
filing the revision before the High Court, 
and the High Court, admittedly, is a 
Civil Court. If so, the Limitation Act, 
including S, 5 thereof, applies and the 
High Court does have the undoubted 
power to extend the period of limita- 
tion prescribed by the special enactment 
and entertain a revision filed beyond the 
prescribed period. Our decision is con- 
fined to appeals and revisions before the 
authorities other than the High Court 
i.e. the authorities created under the 
Act. The decision in the said Bench 
decision must, therefore, be read in the 
light of the facts of that case; and if so 
read, it has to be confined only to revi- 
sions filed before the High Court under 
5. 91 of the Hyderabad Act, notwith- 
standing certain observations whica, not 
being strictly necessary for the purpose 
of that case, must be treated as obiter 
dicta. 


18. We are sure, this is a situation 
which shall be taken notice of immedia- 
tely by the Government and the Legis- 
lature, and we hope that they take 
prompt steps for remedying this situation 
and for making S. 5 of the Limitation 
Act applicable to proceedings under the 
Act. f 

19. For the above reasons, the Civil 
Revision petition is dismissed but, in 
the circumstances, without costs. 

Revision dismissed. 
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Reddi and others, Respondents. 
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T. P. Act (4 of 1882), S. 128 — Civil 
P. C. (1908), Ss. 2 (11) and 50 — Univer- 
sal donee — Status and liability of is 
like that of “legal representative” — 
Property in hands of universal donee can 
þe proceeded against in execution of de- 


*(Against decree of Addl. Dist. J., Chittor 
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cree against donor even though donee 
was. not a party to the suit and donor is 
still alive. AIR. 1952 Trav Co 23, Not foll. 


A universal donee being a legal repre- 
sentative of the donor takes the estate of 
the donor subject to his liabilities be- 
cause S. 128, T. P. Act fastens liability 
upon the universal donee in respect of 
all debts due by the donor at the time 
of gift though such liability is confined 
only to the extent of the properties com- 
prised in the gift. (Para 7) 

A money decree obtained by a creditor 
against a universal donor can be ex- 
ecuted against the properties in the hands 
of the universal donee even though the 
donee was not impleaded as a party to 
the suit and the donor is still alive on 
the date of the execution. Section 50 is 
not exhaustive of the circumstances in 
which a decree can be executed against 
the legal representative. AIR 1964 Mad 
78, Rel. on; AIR 1952 Trav Co 23, Not 
Foll. (Paras 9, 10) 

Anno.: AIR Comm. T. P. Act 4th 1968 
Edn., S. 128, N. 5; AIR Comm. C. P. C. 
(7th) Edn., S. 50, N. 1. 


Cases Referred: Chronological Paras 
AIR 1964 Mad 78 T 
AIR 1952 Trav Co 23 6 


R. Venugopala Reddy, for Appellants 
Nos. 2 to 6; E. Manohar, for Respondents 
Nos. 2 to 6. 


JUDGMENT :— First defendant filed 
O. S. 199 of 1960 against the second de- 
fendant for recovering a sum of Rupees 
1,200/- with interest due on a promissory 
note executed on 5-7-1957. That suit was 
decreed in favour of the first defendant. 
Thereafter he filed execution petition 
No. 9/64 for execution of the decree by 
sale of the property of the second defen- 
dant on which attachment before judg- 
ment was levied. Plaintiff filed Execu- 
tion Application No. 297 of 1964 in Ex- 
ecution Petition 9/64 for raising the at- 
tachment. He based his claim on the 
ground that the property under attach- 
ment belongs to him. That claim peti- 
tion was rejected by the Executing 
Court. He therefore filed the present 
suit for declaration of his title and plead- 
ed that the property under attachment 
was settled upon him by the second de- 
fendant under Ex. A-1 dated 27-6-1958. 
Second defendant (judgment-debtor) is 
the brother-in-law of the plaintif and 
also his sister’s son. . 

2. Learned trial Judge held that there 
was no unavoidable necessity for the se- 
cond defendant to settle the property 
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under attachment upon the plaintiff and 
that he had done so in order, to escape 
his liability flowing from hisidebt. He 
also held.that the plaintiff was the uni- 
versal donee within the meaning of Sec- 
tion 128 of the T. P. Act and was there- 
fore liable to discharge the debt of his 
donor. He therefore dismissed the suit 
in so far as it related to the) plaintiff's 
declaration of title in regard to the pro- 
perty settled upon him by second defen- 
dant under Ex. A-1 but passed in his 
favour decree in relation to Item 3 which 
was not the subject-matter of settlement 
under Ex. A-1. 

3. Plaintiff appealed against that de- 
cree to the appellate Court. The learned 
appellate Judge confirmed the findings re- 
corded by the learned trial Judge and 
upheld the decree passed by: him. He 
therefore dismissed the appeal. 

4. It is that appellate decree which is 
challenged by the plaintiff in this second 
appeal. ' 

5. Mr. Venugopala Reddy who appears 
on behalf of the plaintiff has contended 
that the sequence of events itself shows 
that the second defendant could not have 
executed the settlement deed fraudulently 
or in order to escape his liability flowing 
from the debt which he had incurred. In 
order to make good his submission, he 
has placed before me three facts. The 
promissory note was executed by the se- 
cond defendant in favour of the first de- 
fendant on 5-7-1957. Second defendant 
executed the registered settlement deed 
in favour of the plaintiff on '27-6-1958. 
The first defendant filed against the se- 
cond defendant O. S. 199 of 1960 on 4-7- 
1960. On these facts he has argued that 
it is inconceivable that the ‘settlement 
deed could have beén executed by the 
second defendant in favour of the plain- 
tiff fraudulently even before the plaintiff 
filed the present suit though at, that time 
the debt under promissory note was out- 
standing against him. The argument 
which he raised ex facie appeared to be 
attractive. However on behalf of the 
first defendant Mr. E. Manohar has point- 
ed out to me a few facts of which it is 
necessary to take note. The promissory 
note was executed for a sum of Rupees 
1,200/- on 5-7-1957. The property in res- 
pect of which the second defendant ex- 
ecuted the deed of settlement in 1958 was 
worth only Rs. 1,930/-. It is also point- 
ed out to me that the second defendant 
had no other debts. On those, facts he 
has argued that in order to save his small 
estate of Rs. 1,930/- it was not unnatu~ 
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Tal that he executed the fraudulent se:- 
tlement deed in order to defeat the ouz- 
standing promissory note debt of Rupees 
1,200/-. He has added to the force of his 
argument by bringing into play ore 
more fact which appears to be quie 
strange. Second defendant who ex- 
ecuted the settlement deed in 1958 in 
favour of the plaintiff was aged 30 yeacs 
while. the plaintiff-donee was 60 years of 
age. According to him it is against the 
normal course of human behaviour ard 
fs unnatural that a Hindu donor of 20 
years of age would settle properties up™m 
the donee who is double his age. Noz- 
mally speaking a donor settles his præ- 
perties on a donee who is expected ~o 
live longer. The two circumstances 
which have been pointed out to me are 
fairly strong. The learned appellace 
Judge has recorded several circumstances 
and held that there was hardly any love 
and affection between the second defen- 
‘dant and the plaintiff. He has’ pointed 
out that the mother of the second defen- 
dant, who was the plaintiffs sister, was 
neglected both during her lifetime, ard 
after her death by the plaintiff. This 
circumstance which the learned appellaze 
Judge has referred to may not be of 
much consequence in view of the special 
facts of this case which Mr. Manohar 
has pointed out to me and the sequence 
of events which Mr. Venugopal Redcy 
has pointed out to me. Added to these 
two facts which Mr. Manohar has point- 
ed out to me there is one more fact. S=- 
cond defendant is still alive and under 
the settlement deed Ex. A-1 he has gift- 
ed all his properties to the plaintiff. It 
îs difficult to believe that the second d2- 
fendant who: is expected to live longer 
than the plaintiff and who is still aliwe 
would gift all his praperties to the plain- 
tiff with good intention; thus’ voluntari_y 
depriving himself of all his: assets which 
he would require for living ‘happily and 
comfortably a longer life in future than 
the plaintiff. These circumstanees which 
Mr. Manohar has pointed out to me sud- 
ject the transaction evidenced by Exki- 
bit A-F to strong suspicion. I am ther2- 
fore not inclined to’ interfere with the 
finding recorded by the Courts belcw 
though the reasons which. prevail wich 
me are different from the reasons which 
prevailed with the Courts below. 


6. The next contention which has 
been raised by Mr. Venugopal Reddy is 
that though the plaintiff was the univer- 
sal donee’ from the second defendant 
within the meaning of S. 128 of the T. P. 
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Act, the properties which he sot from 
the - second defendant’ could not have 
been attached straightway in execution 
of a decree against the second defendant. 
According to him the universal donee is 
certainly liable to discharge the debts of 
his donor. But that liability can be 
fastened upon him only after impleading 
him as a defendant to the suit or by 
filing a suit against him. In support of 
his contention Mr. Venugopal Reddy has 
referred to the decision of Travancore 
and Cochin High Court in Muhamathu 
Kunju v. Muhammathu Kunju (AIR 1952 
Trav Co 23). The view which has been 
expressed in that decision ‘by the Bench 
is that where a donor makes a gift of 
property to his children before the suit 
is filed against him ‘by his creditor to 
enforce a hypothecation, assuming the 
children are universal donees, a decree 
passed against the donor without the 
donees on record cannot bind them and 
cannot be executed against them. A cre~ 
ditor therefore cannot seek to proceed 
against the property in the hands of the 
donee in execution of his decree to which 
they are not parties. This view is based 
upon the principle that the universal 
donees do not have the status as legal 
representatives any more than an ordi- 
nary transferee of the judgment-debtor 
would have. It has been further. ob- 
served that a ‘creditor’s right against the 
donee cannot be any the higher because 
under their personal law they happen to 
be the legal heirs of the' deceased judg- 
ment-debtor. Therefore a creditor-de- 
cree-holder cannot seek any relief against 
donees from properties in their hands by 
straightway proceeding in execution. 


7. As against that decision there is 
the decision of the Madras High Court in 
Dayanandan vy. Venugopal (AIR 1964 Mad 
78). The learned single Jucge has dif- 
fered from the view taken by the Tra- 
vancore & Cochin High ‘Court referred 
to above and-held that the universal 
donee who by reason of a gift enters 
upon possession of the estate of the de- 
ceased donor is a “legal representative” 
of the deceased within the meaning of 
S. 2 (11) of the Civil P. C. which gives a 
very wide definition of the expression 
“legal representative’. It has next been 
observed that apart from a _ universal 
donee being a legal representative he 
takes the estate of the donor subject to 
his liabilities because S. 128 of the T.'P. 
Act fastens liability upon the universal 
donee in respect of all -debts due by the 
donor at the time of gift though such 
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[liability is confined only to the extent of 
the properties comprised in the gift. 


8. Section 2 (11),° Civil P. C. defines 
“legal representative’ so as to mean "a 
person who in law represents the estate 
of a deceased person and includes any 
person who intermeddles with. the estate 
of the deceased and where a party sues 
or is sued in a representative character 
the person on whom the estate devolves 
on the death of the party so suing or 
sued”, 


9. This definition makes it clear that 
even intermeddlers are the legal repre- 
sentatives of the deceased. The view 


expressed by the learned single Judge of 


the Madras High Court is based upon the 
wide amplitude of the definition of “legal 
representatives” given in S. 2 (11) of the 
C. P. C. The decision of the Travancore 
and Cochin High Court is based only 
upon the principle of devolution. 


10. It has also been argued by Mr. 
Venugopal Reddy that S. 2 (11) of the 
C. P. C. should be read with S. 50 there- 
of. According to him if they are so read, 
it means that the decree can be executed 
against the “legal representative” within 
the meaning of S. 2 (11), Civil P. C. even 

` though he was not a party to the suit 

only in cases where the judgment-debtor 
is dead and the decree-holder seeks to 
proceed against his legal representatives. 
In my opinion, S. 2 (11), C. P. C. read 
with S. 50, C. P. C. does not make any 
differenze in the application of the prin- 
ciple laid down by the learned single 
Judge of the Madras High Court because 
S. 50 is not exhaustive of the circum- 
stances in which decree can be executed 
against a legal representative. On 
perusing the reasoning given in the two 
decisions to which I have referred, I am 
in agreement with the view expressed by 
the learned single Judge of Madras High 
Court. Therefore, the properties of the 
second defendant in the hands of tke 
plaintiff could be proceeded against by 
the first defendant even though the plain- 
tiff was not a party to the suit. : 


11. These are the two contentions 
which Mr. Venugopal Reddy has raised 
before me. Both of them fail and are 
rejected. The appeal therefore fails and 
is dismissed with costs. 

` Appeal dismissed, 
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AIR 1973 ANDHRA PRADESH 176 
CHENNAKESAV REDDY, J. 


Satyavolu Venkata Bhaskara Uma- 
maheswara Varaprasada Murthy, Peti- 
tioner v. Potti Veeraraju and another, 
Respondents. ‘ 


Civil Revn. Petn. Mo. 2240 of 1976, D/- 
29-7-1977.* > ! 


(A) Civil P. C. (5 of 1908), S. 115 — 


New point — Point not raised in the 
lower Court — Nor raised in the grounds 
of revision — Cannct be raised for the 


first time in the argument. (Para 7) 


Anno: AIR Comm. C. P. C. (8th Edn.), 
S. 115, Note 2. : 

(B) Civil P. C. (5 of 1908), O. 21, R. 93 
— Refund of purchase money — Auction 
sale — Decree-holder withdrawing money 
— Sale set aside at the instance of third 
party — Purchaser dispossessed — De- 


` cree-holder is liable to refund the amount. 


l P 
“any person to! whom it 


The words 
has been paid” occurring in R. 93 clearly 
show that the person to whom the pur- 
chase money has been paid (decree-hol~ 
der in this case) has to refund the 
amount to the purchaser and not the 
judgment debtor whose property has 
been auctioned. (Para 9) 

Held on facts that the decree-holder 
was liable to refund the money. As the 
auction purchaser had to pay mesne pro- 
fits to the third party for use and oc- 
cupation of the property the decree hol- 
der was ordered to pay interest on the 
purchase money at the time of refund- 
ing it. ATR 1943 Mad 274, Rel. on; AIR 
1922 PC 269 and AIR 1953 Mad 454, Dist. 

(Paras 11, 13, 14) 

Anno: AIR Comm, (8th Edn.) C. P. C, 
O. 21, R. 93, Notes 5, 7. 

(C) Civil P. C. (5 of 1908), O. 21, R. 93 
— Refund of purchase money by the de- 
cree-holder — Effect. 

Once the decree-halder is compelled to 
refund the decretal amount recovered by 
him in the shape of the purchase price 
of the property sold to the auction-pur- 
chaser, that operates as a revival of the 
execution case with effect from the stage 
at which the money was paid lto the de- 
cree-holder. It is open to the decree- 
holder to take any further steps from 
that stage to realise his money from the 
judgment-debtor by any of the modes 
permissible to him at law. When the 
annette Rt 


*(Against order of 2nd Addl. Dist. J., East 
Godavari at Rajahmundry,: D/- 4-9- 
1976). 
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sale is sef aside, the sale is deemed no: 
to have taken place at all and the de- 
cree-holder is entitled to execute his de- 
cree, AIR 1964 Raj 140; AIR 1943 Mad 
274, Rel, on, (Para 15i 

Anno: AIR Comm, C, P, C, (8th Edn} 


QO. 21, R. 93, Note 5. 
Cases Referred: Chronological Paras 
AIR 1964 Raj 140 i - 15 


AIR 1953 Mad 454 : (1952) L Mad LJ oe 
10 


AIR 1943 Mad 274 
AIR 1922 PC 269 


Mrs. N. V, Suryanarayana Murthy, fo? 
Petitioner; C. Poorniah (for No. 1) and 
Jagannadha Rao (for No, 2), for Respon- 
dents. . 


ORDER :— This revision petition arises 
out of execution proceedings initiated by 
the auction purchaser, the first respon- 
dent herein under O, 21, R. 93, C. P.G 
for recovery of the purchase money and 
other expenses from the decree-holdez 
and the judgment-debtor, the petitione? 
and the second respondent respectively 
in the revision petition, 

2. The decree-holder and judgment- 
debtor are brothers. The decree-holde> 
obtained three money decrees against his 
brother in three suits in O. S. No. 17 oi 
1956, O. S. No. 63/55 and O. S. No. 2 oZ 
1956 on the file of the District Court, 
East Godavari at Rajahmundry, All the 
three decrees were compromise decrees 
creating a charge on three items of pro- 
perty belonging to the judgment-debtor, 

3. In execution of the decree in O. S, 
No. 17 of 1956, the decree-holder brough? 
Item No. I of the charged property to 
sale, in E. P. No, 13 of 1960. The auctior. 
was held on 28-8-1961. The first respon- 
dent was the highest bidder for Rupees 
13,000/~, He deposited into the Court the 
entire sale price by 6-9-1961 as requirec 
under the conditions of sale, The sale 
was posted for confirmation to 19-7-1962, 

4. While the matters stood thus, one 
Karri Mahalakshmi and Nookaraju, here- 
inafter referred to as ‘Karri People’ filed 
E. A. No. 198 of 1961 on the file of the 
District Court under O, 21, R. 89, Civil 
P. C. for setting aside the Court sale, 
They deposited into the Court Rs, 4,950/- 
representing the sale warrant amount, 
the poundage and solatium. The decree- 
holder, the judgment-debtor and the 
auction purchaser opposed the applica- 
tion. The principal ground on which this 
application was opposed was that the 
Karri people had no existing interest in 
the property within the meaning of O. 21, 

1978 Andh, Pra/12 IV G—~14-A 


12, 15 
18 


S. V, Murty v, P. Veeraraju (C, Reddy J.) ` [Prs 1-6] 


A.P. 177 
R. 89, C. P, C. The objection did not 


-find favour with the learned District 


Judge and E, A, No. 198 of 1941 was dis- 
missed on 17-7-1962, Thereupon, the sale 
in favour of the first respondent was con- 
firmed and a sale certificate Ex, A-1 was 
issued, Aggrieved against the said deci- 
sion, Karri people preferred C, M. A. No, 
336 of 1962 to this Court, But since no 
stay was granted in (sic) the C, M. A, 
No, 336 of 1962 was allowed by this Court 
on 6-9-1966 and the Karri people took 
back possession of the property in ques- 
tion on 15-3-1967 from the respondent 
No. 1, The first respondent then filed the 
E. A. out of which this revision petition 
arises on 17-7-1967 for recovery of pur- 
chase money and other expenses incurred 
by him, 

5. During the pendency of the above 
C. M. A. in the High Court the decree- 
holder filed execution applicstions and 
withdrew the amount of Rs, 4,950/- to- 
wards the decree amount in QO, S. No, 17 
of 1956, He also filed E, P, No. 80 of 1960 
in O. S. No. 63 of 1955, The sale of the 
other two items of property was ordered 
and the sale was posted to 20-7-1972, © 
Then the wife of the judgment-debtor 
filed E, A. No. 136 of 1962 under O. 21, 
R. 69 (3) and Ss. 47 and 151, C, P, C. 
seeking to stop the sale and requesting 
the Court to pay the amount lying to the 
credit of the judgment-debtor in O, S. 
No. 17 of 1956 and enter full satisfaction. 
It was not opposed by the decree-holder, 
So the entire decree amount was paid 
and full satisfaction was recorded in O. S, 
No. 63 of 1955, Still a sum of Rupees 
342-37 P, remained to the credit of the 
judgment-debtor in O, S, No, 17 of 1956, 
The decree holder filed another E. A. No. 
145 of 1962 in O, S. 2 of 1956 for the pay- 
ment of the said balance of the amount of 
Rs. 342-37 P, and recording part satis- 
faction of the decree, That E. A. was 
allowed, In the result, the decree-holder 
withdrew the entire sale price deposited 
by the auction purchaser, 
` 6. The Court below held that ths 
auction purshaser is entitled to recover 
from the decree holder the amount of 
Rs, 12,770-31 P. with interest at 6% 
per annum from 15-3-1967 onwards on 
the said amount till the said amount is 
deposited or paid directly to the auction- 
purchaser, The learned Additional Dis- 
frict Judge also held that the judgment- 
debtor is liable to pay Rs, 529-69 P, 
together with interest till the date of 
the deposit amount into Court or payment 
of the said amount to the auction pur- 
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chaser, 
the decree-holder. 


1. The learned counsel for the peti- 
tioner firstly urges that the auction pur- 
chaser has no right, after confirmation 
of sale, to file an application under 
O. 21, R. 93, C, P. C. and the Court below 
ought to have dismissed the application 
as not maintainable. This contention was 
not raised either before the learned Dis- 
trict Judge or even in the Memorandum 
of Grounds in the revision petition. I do 
not, therefore; think that this contention 
can be permitted to be raised by the lear- 
ned counsel at this stage, 


8. The next contention of the learned 
counsel is based on the construction of 
R. 93 of O. 21, C. P. C. He submits that 
the auction-purchaser fs entitled to re- 
cover the money only from the person to 
whom the purchase money had been paid, 
that the amount deposited by the auction 
purchaser was to the credit of the judg- 
ment-debtor and therefore, it was from 
the judgment-debter alone to whom the 
amount has been paid, the auction pur- 
chaser can recover the amount. Order 21, 
Rule 93 reads: 

“Where a sale of immovable property 
is set aside under R. 92, the purchaser 
shall be entitled to an order for. repay~ 
ment of his purchase-money, 
without interest as the Court may direct, 
against any person to whom it has been 
paid,’ 

$. The Rule is clear and unambiguous, 
It posits a condition pre-requisite for 
ordering refund of the purchase-money 
to the purchaser, It is, that the sale must 
have been set aside under R. 92. When 
that essential condition is fulfilled, then 
any person who has been actually paid 
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-© the purchase-money is liable to refund it 


to the auction-purchaser, The words 
“any person to whom it has been paid” 
employed in the Rule are very signifi- 
cant, They are reasonably susceptible 
only to one meaning, It is that the per- 
son to whom the purchase-money has 
been paid, has to refund the amount to 
the purchaser, If the intention of the 
Legislature was to be otherwise and to 
make. the judgment-debtor whose pro- 
perty has been auctioned liable to repay, 
then the words employed in the rule 
would have been the “judgment-debtor 
or his Legal Representatives” instead of 
the words “any person”, 


10. Now the facts which are not in 


i dispute may be looked into to ascertain 
: the person that received the purchases 


'S. V. Murthy v, P, Veeraraju (C. Reddy J.) 
Hence this revision petition by. 


with or. 


“ment-debtor. 
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money. The sale was held ‘on. 6-8-1961. 
The auction-purchaser duly deposited 
the entire purchase price of Rs. 13,000/- 
by 6-9-1961, The sale was | ultimately. 
set aside at the instance of Klarri people 
on 6-9-1966 by the High Court. To that 
application, E. A, No. 198/61 to set aside 
the sale, the decree-holder and the judg- 
ment-debtor as well as the auction-pur- 
chaser were parties, After the dismissal 
of the saïd E. A. by the District Judge, 
the sale was confirmed: on 1947-1962 and 
the auction purchaser took | possession of 
the property on 16-2-1962. The decree- ` 
holder withdrew the decretal amount in 
0. S. 63/55 by filing E. P, | 80/60. He 
withdrew again the rest of the amount of 
Rs. 8,764-35 ps. lying to the credit of the 
judgment-debtor in full satisfaction of 
the decree in O. S. 63/55 and part satis- 
faction of the decree in O. S. 2/56. It is 
true that it was at the instance of the 
wife of the judgment-debtor who filed 
E. A. No, 136/62 requesting the Court to 
pay the E, P, amount in O. S. 63/55 out 
of the amount lying to the credit of the 
judgment-debtor in O. S. 17/56 and: enter 
full satisfaction of the decree was enter- 
ed in O. S. 63/55 and the balance of the 
amount was also withdrawn in ‘part 
satisfaction of the decree in O. S. 2/56, 
there can be no dispute that the decree- 
holder alone was the person that was 
paid the entire amount of Rs. 13,000/- 
deposited by the auction-purchaser as 
purchase-money. It is equally indisput- 
able that the judgment-debtor got the 
benefit and full satisfaction of the de- 
crees were entered. So the question is 
as to who is the person to whom the 
money has been paid. Is it the decree- 
holder who has received the amount or 
the judgment-debtor who goti the benefit 
of taking full satisfaction of the decree~ 
debt? He yvarnered great support from 
a decision of the Privy Council in Jai 
Berham v, Kedar Nath (AIR 1922 PC 269) 
for his submission that it is) the judg- 
In that case it was the 
judgment-debtor that claimed restoration 
of the property from the auction-pur~ 
chaser as a consequence of the sale being 
set aside. ‘Therefore, it was) rightly ob- 
served that the judgment- -debtor should 
pay the money before claiming restora~ 
-tion of possession from the auction-pur~ 
chaser, | 


The learned counsel then placing 
strong reliance on the Coa S of the 








Madras High Court in Kode Seshamma 
v. Mandana Rattayyea ((1952) 1 Mad LJ 
684) : (AIR 1953 Mad 454) submits that 





1978 


where the money paid by the purchaser 
can be deemed to have been paid to the 
judgment-debtor who had accepted and 
had the benefit of such deposit, the auc 
tion-purchaser is entitled to recover tha 
amount from ‘the judgment-debtor. Thet 
was a case arising under the Madras 
Agriculturists Relief Act, In that case, 
the decree-holder herself was the auc- 
tion-purchaser ‘and she deposited the 
amount that remained after setting oT 
the decree amount due to the judgment. 
debter in Court, The balance amount 
was Rs. 995-12-0. A third party, ona 
Tirupathaiah, had a decree against tha 
judgment-debtors in a small cause suit 
and in purchase of that decree he at 
tached the amount in Court to the credit 
of the judgment-~debtors, and drew «out 
the amount in part satisfaction of tha 
decree. Later on, the judgment-debtors 
filed an application under S. 23 of th2 
Madras Agriculturists Relief Act, 1938, to 
have the sale set aside and the same wes 
accordingly set aside, The result was 
that the decree- holder, who had pur- 
chased the properties in Court auction 
lost them, She therefore, filed a suit- for 
recovery of the amount deposited by her 
to the credit of the judgment-debtors and 
taken ‘over by _Thirupathaiah in ‘pursu- 
ance of the decree obtained by him. The 
learned Judges held, on the facts of that 
case, that it was not open to the judg- 
ment-debtors to contend that the deposi: 
amount does not belong to them and 
they did not have the benefit of thas 
amount. The learned Judges also held 
(at p. 455 of AIR): 


“On the footing that the deposited 
amount belonged to the judgment-deb- 
tors when the same was attached anc: 
taken away by Thirupathaiah, the pre- 
sent. respondents got the decree agains: 
them scaled down and satisfied, i.e., they 


have used the money in Court deposit . 


for getting the decree against them satis- 
fied and such being the case. they have 


obtained an advantage by the use oi - 


that money. We therefore are of the 
opinion that it is not open to the judg- 
ment-debtors now to contend that the 
money deposited in Court when once the 
sale was set aside, automatically reverts 
and becomes the money of the depositor. 
and that the respondents new no inte- 
rest er benefit in the same.” 


1i. In this case, the amount paid by 
the decree-holder is not paid to any 
third party. The amount is entirely 
drawn by the decree-holder himself, He 
is not the auotion-purchaser, He is not 
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‘the person that is deprived of the. pro~ 
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perty. He did not deposit any amount 
into the Court after satisfying the amount 
under the decree. On the other hand, he 
had the benefit of the entire amount dex 
posited by the auction-purcheser, 

` 12. The case referred to by the learn- 
ed Judges of the Madras High Courf 
namely . Koorapati Seshavatharam v, 
Thalasila Ramayya (AIR 1943 Mad 274} 
and on which the learned counsel for 
the judgment-debtor placed strong re- 
liance is more apposite. In that case, 
which also was one arising under the 
Madras Agriculturists Relief Act, the 
sale had been set aside under S. 24 of 
the Act. A Division Bench of the Mad- 
ras High Court consisting of Wadsworth 
and Pathanjali Sastry, JJ., held: 


` “The auction-purchaser is given under 


S. 24 the. right to get back his money in 


full from the person to wham it has 
been paid and S, 23 expressly states that 
the sale shall be deemed not to have 
taken place at all, That îs to say, tha 
satisfaction of the decree out of the pur- 
chaser’s money is cancelled just as the 
sale is cancelled, The decree-holder has 
to give back the money which he has 
drawn and he remains at liberty to ex- 
ecute any amended decree which may bes 
passed in fresh proceedings. There can 
be no question in such circumstances of 
the payment. made by the auction-pur~ ` 
chaser having benefited the judgment- 
debtor. The decree towards which the 
payment was made is one that has been 
into the melting pot and as a result of - 
the application of S. 19 it may well dis~» 
appear entirely, The decree-holder is 
not debarred by reason of his having 
drawn the proceeds of the sale from ex- 
ecuting any revised decree which may be 
passed, but he is required to refund the 
Sale proceeds to the auction-purchaser, 
In such circumstances, there can be no 
question of any refund of the sale prica 
by the judgment-debtor”, 


13. In that case also, ‘as in this case, 
the decree-holder brought the properties 
of the judgment-debtor to sale and they 
were sold .for Rs. 1,900/-, The decree- 
holder drew out from the Court out of 
the sale proceeds the amount necessary 
to satisfy his decree.. When the sale was 
set aside, an application was filed by the 
judgment-debtor..for re-delivery of the 
properties and another application by the 
purchaser for the repayment, of the 
balance of the sale proceeds, he having 
already drawn the amount remaining in 
Court deposit, The learned Judges held 
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that the decree-holder has to repay the 
‘money which he has drawn and he has 
the liberty to execute the decreee against 
the judgment-debtor, Therefore, in my 
opinion this decision directly applies to 
this case. In this case also, it is the de~ 
cree-holder that has withdrawn the 
amount, So he is the person to whom 
the purchase money has been paid within 
the meaning of O, 21, R. 93, C, P. C, He 
has, therefore, to repay to the purchaser 
when the sale is set aside. 
the Court below rightly held the decrees 
holder liable to repay the purchase 
money, f 


14. The learned counsel for the auc- 
tion-purchaser submits that the auction- 
purchaser paid mesne profits for the use 
and occupation for four years to the 
Karri People and therefore, the Court 
below rightly granted interest, I do not, 
therefore think that the award of interest 
on the amount by the Court below is 
legal or. improper, ` 


15. The learned counsel for the de- 
eree-holder placing reliance on a judg- 
ment of the Rajasthan High Court in 
Thakar Lal v. Nathula (AIR 1964 Raj 
140) submits that once the decree-holder 
is compelled to refund the decretal 
amount recovered by him in the shape 
of the purchase price of the property 
sold to the auction-purchaser, that should 
operates as a revival of the execution 
Case with effect from the stage. at which 
ithe money was paid to the decree-holder, 

-{He submits that it is open -to the decree- 
holder to take any further steps from 
that stage to realise his money from the 
judgment-debtor by any of the modes 
permissible to him at law. When the 
sale is set aside, the sale is deemed not 
to have taken place at all and the de- 
-eree-holder is entitled to execute his de- 
cree, (Vides Koorapati Seshavatharam 
v, Thalasila, AIR 1943 Mad 274). The 
execution petition filed automatically gets 
revived when once the amount received 
by any person by way of purchase« 
money is paid back to the purchaser, 
The satisfaction of the decree recorded 
gets wiped out, Therefore, the decree- 
holder is at liberty to proceed with the 
execution from the stage at which the 
moneys were withdrawn by him in the 
execution petition, It fs also open to 
him to take such steps as are open to 
him under lew for the realisation of the 
decretal amount with interest from the 


judgment-debtor, 
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Therefore, ` 


` KU/LU/8322/77/DHZ 


A.L R. 


16. In the result, subject to the above 
direction, the civil revision | petition is 
dismissed. No costs, . l 

: Revision dismissed, 
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FULL BENCH 
DIVAN, C. J, SAXMIBASIVA 
AMARESWARI, JJ, 
The Incoeme-tax Officer, Hyderabad, 
Appellant v, M/s,:Secunderabad Tin In- 
dustries, Hyderabad, Respondent. 
Writ Appeal No, 723 of 1975, D/~ 22-7 
1977.* 
(A) Income-tax Act (43 of | 1961), Sec- 
tions 187, 212, 217 — Retirement of part- 
ners of firm during assessment year — 
Effect — Duty to file provisional esti- 
mate (Per Division Bench). 


The retirement c? a partner during 
the relevant assessment year and the in- 
troduction of a new partner only amounts 
to a change in the constitution of the 
firm and not a chenge of the firm itself 
and coming into existence of a new firm. 
The assessee firm was already assessed 
for the assessment year 1967-68. -If 
during the relevant period one of the 
partners retired an¢ a new partner was 
introduced in the firm, it did mot amount 
to a new entity, but only. a change in the 
constitution of the ärm. As |such, there 
was no obligation cn the parti of the firm 
to file a voluntary estimate of its income 
for the assessment year 1968-69 without 
a notice in writing calling upon the firm 
to file the provisional estimate. Since no 


RAO AND 


` notice was issued by the Income-tax au- 


thorities calling upon the assessee firm 
for filing the provisional ‘estimate, inte- 
rest levied by the Income-tax Officer 
under S, 217 was ixcorrect. 1977 Tax LR 
41. (Andh Pra) (£B). Rel. on. (Para 3) 
(B) Income-tax Act (43 of| 1961), Sec- 
tion 139 (1), Provise (iii). (as it stood be- 
fore 1-4-1971) — Whether interest js not 
leviable under Sec, 139 (1), Proviso Gii) 
where assessee has committed delay in 
filing return without seeking extension of 
time, (1971) 82 FIR 660 (Andh Pra), 
Overruled; 1975 Tax. LR 374 (Delhi), 1976 
Tax LE 84 (Pat) and 1977 Tax LR 97 
(J & K), Dissenizd from; Order D/- 
8-4-1975 in W. P, Ko. 1464 of 1973 (Andh 
Pra), Reversed. 
Per Full Bench— 


*(Against decree of Gangadhara Rao J, 
in W. P. No. 1464 of 1973, D/- 8-4-1975.) 
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By the use of the words “any person 
who has not furnished a return withia 
the time allowed” occurring in Cl. - (a) 
of sub-s. (4), all persons, who did not file 
the returns within the time allowed i.. €s 
before 30th Sept or 31st Dee. ‘as the case 
may be, of the assessment year unde> 
‘consideration, have to pay interest in ac- 
cordance with the scheme laid down im 
Cl. (iii) of the. proviso to sub-s, (1) of Sec- 
tion 139 irrespective of whether the’ re 
turn comes to be filed in the ordinary 
course under sub-s. (1) or in pursuance 
of a notice under sub-s. (2), The questiom 
of extension of time either on applica- 
tion or no extension of time because e£- 
tension of time is not sought by the as- 
sessee, is totally out of consideration m 
the light of the provisions of S. 139 (4) (al. 
Thus interest is leviable under Cl. (iii) of 
the proviso to sub-sec. (1) of S. 139 where 
the assessee has committed delay im 
filing the return of his income without 
seeking extension of time to file the re- 
turn from the concerned Income-tax Off- 
cer. If a contrary view is taken an 
anomalous situation is likely to arise, ir- 
asmuch as a person who co-operates with 
the department by applying for extension 
of time is put on'a worse footing than a 
person who does not apply for extensicn 
of time and who files the return at hs 
own sweet will. 


- After the amendment which came into 
effect from April, 1971, there is no scope 
for any controversy now.. of the tyr 
- which has arisen between the differemt 
High Courts for assessment years prior 
to 1971-72. But the process of legisla- 
tive interpretation viz., in the light af 
what the Legislature subsequently enacs 
by way of amendment, cannot help tks 
Court in deciding the effect of the clear 
_ provisions of law as they stood befora 
the amendment. (1971) 82 ITR 660 (Anca 
Pra), Overruled; 1975 Tax LR 374 (Delh®, 
1976 Tax LR 84 (Pat) and 1977 Tax LR 
97 (J & K), Dissented from; 1974 Tax LR 
359 (Andh Pra) Approved; -Order D/- 8-1- 
1975 in W. P. No. 464 of 1973 (Anca 
Pra), Reversed. (Paras 17, 20, 40, 41) 
' (C) Income-tax Act (43 of 1961), Sez 
tion 139 (1), Proviso (iii) (b) (as it stoed 
before 1-4-1971) — Advance tax not paid 
along with the estimate but paid much 
afterwards — Income-tax Officer justified 
in levying interest on whole amount =f 
tax, Order D/- 8-4-1975 in W. P. Ne», 
1464 of 1973 {Andh Pra), Reversed. 
Per Division Bench— l 
According to S. 139 (1), Proviso (iii) (bi, 
interest at 6% ‘would ‘be levied on the 
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(1971) 82 ITR 660 (Andh Pra} 


A.P. 187 
amount of tax payable on the total in- 
come, reduced by the advance tax, if 


-any, paid or by any tax deducted at 


source as the case might be From a 
reading of S. 139 (1) (iii) (b), it becomes 
evident that if.along with the estimate 
the assessee has paid the advance tax, 
then the Income-tax Officer could levy 
interest under S. 139 (1) (ii) (b) after 
deducting the advance tax peid by the 
assessee at the time of the filing of the 
provisional estimate. 

For the assessment year 1268-69, the 
return was filed by the assessee firm on 
20-1-1971. The assessee firm paid a sum 
of Rs. 4,720/- on 11-2-1971. on self assess- 
ment basis under S. 140-A of the Inceme- 
tax Act. The Income-tax Officer levied an 
interest of Rs. 7,750/- under S. 139 (1) Gii) 
of the Act for ‘belated submission of the 
return of the income: 


Held that as the assessee had not paid 
the tax along with the estimate which he 
had filed on 20-1-1971 and admittedly 
had paid the tax on the basis of his esti- 
mate much afterwards i.e, on 11-2-1971, 
the Income-tax Officer was justified in 
levying interest on the whole amount of 
tax under S. 139 (1) (iii). Therefore, in 
levying the interest the amount of tax 
already paid could not be deducted from 
the tax which was levied by the Income- 
tax Officer. Order D/- 8-4-1975 in W. P, 
No. 1464 of 1973 (Andh Pra), Reversed. 

(Para 8) 
Cases Referred : ~ Chronological Paras | 
1977 Tax LR 41 : (1976) 2 Andh WR 1 

(FB) 3,6 
(1977) 107 ITR 559 (Cal) 38 
1977 Tax LR 97: 107 ITR- 382 (J & a 


1976 Tax LR 84 : 102 ITR 443 (Pat) Hi 
(1976) 105 ITR 230 (Gui) 35, 36, 38 
1975 Tax LR 374 : 97 ITR 639 (Delhi) 


29, 37 

1974 Tax LR 359 (Andh Pra) § 
1974 Tax LR 326 : 95 ITR 372 mera 

, 34 

AIR 1973 SC 927 : 88 ITR 192 : 1973. Tax 


LR 595 - 
1973 Tax LR 768 : 93 ITR 19 Ba 
; 25, 29, 34, 35 
1972 Tax LR 547 : 86 ITR 566 (Mys) 
23, 35, 38 
4, 9, 11, 
12, 24, 22-A, 23, 24, 
25, 26, 27, 28, 29, 30, 
31, 32, 34, 35, 36, 37, 39 
P, Rama Rao, Standing Counsel for 
I. T. Department on behalf of Appellant;..-. 
M. J, Swamy and J. V. Sreenivasa Rao, 
for Tespondenti è 
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(Judgment of the Division Bench (Sam- 


‘basiva Rao and Muktadar, JJ.) delivered 


by Muktadar, J. on 20-10-1976) 


JUDGMENT :— The Income-tax Off- 
cer, JT-Ward, Hyderabad has preferred 
this appeal against the order dated 8th 
April, 1975 passed by our learned bro- 
ther, Gangadhara Rao, J., allowing the 
Writ Petn. No. 1464 of 1973 filed by the 
Tespondent. f 


2. The facts relevant for purposes of 
this appeal are these: The respondent 
was a firm originally constituted. in 1961. 
It was registered under the Indian In- 
come-tax Act, hereinafter referred to as 
the Act. On 31-3-66, one of the parc 
ners by name G. S. Naidu retired and 
anew partner A. S. Nandagopal was 
brought into the partnership. For ` the 
assessment year 1968-69, the return was 
filed, cn 20-1-1971. The respondent firm 
paid a sum of Rs. 4,720/- on 11-2-1971 
on self assessment basis under S.. 140-4 
ef the Income-tak Act. The assessment 
was completed on. 20-5-1971 and tke 
Income-tax Officer levied besides the 
fax a sum of Rs. 1,056/- as- interest 
under 5. 217 of the Act for failure to 
voluntarily file the provisional estimate. 
The Income-tax Officer also levied an 
interest of Rs. 7,750/- under S. 139 {1) 
Gii) of the Act for’ belated submission 
of the return of the income. The peti- 
tioner having exhausted all. the remedies 
under the Act eventually filed the writ 
petition. Before Gangadhara Rav, J. 
three contentions were advanced by -the 
respondent which were as follows :— 


1. That the firm was assessed to in- 
come-tax for the assessment year 1967- 
68: as such, there was no obligation on 
the part of the firm to file a voluntary 
estimate of its income for the assess- 
ment year 1968-69 without a notice in 
writing calling upon the firm to file the 
provisional estimate. As such, the In- 
come-tax Officer was incorrect in levy- 


ing a fine of Rs. 1,056/- for not filing 


voluntary estimate. 

2. ‘That the Income-tax Officer erred 
in levying an interest of Rs. 17,750/- 
under S. 139 (1) (iii) of the Income-tax 
. Act although no extension of time wes 
prayed for and granted as envisaged in 
S. 139 (1) (a) and (b) of the Act. 

3. That the respondent-assessee had 
paid a sum of Rs. 4,720/- on 11-2-1971 
as tax and, therefore, in levying the 
interest the amount of tax already paid 
ought to have been deducted from the 
tax which was levied by the Income-tax 
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Officer and on . that amount interest 
ought to have been levied. | 

3. These three contentions found 

favour with our learned brother. So far 


as the first contention is concerned, the 


learned Judge was of the opinion that 
the assessee firm was already assessed 
for the assessment year 1967-68. If 
during the relevant period one of the 
partners retired and a new partner was 
introduced in the firm, it did not amount 
to a new entity,- but only a change in 
the constitution of the firm and, there- 
fore, the. assessee firm need not file a 
voluntary provisional .estimate for the 
assessment year 1968-69 without the re- 
ceipt of notice. For this proposition the 
learned Judge relied upon a judgment of 
a Full Bench of this. Court) in Addl. 
Commr. of Income-tax, Andhra Pradesh, 
Hyderabad v. Visakha Flour Mills, (1976) 
2 Andh WR. 1: (1977 Tax LR 41 (FB)), 
wherein it-was held that the) death of 
the partners in the middle of the ac- 
counting year would only amount to a 
change in the’ constitution of) the firm 
within the meaning of S. 187 of the In- 
come-tax Act and S. 188 has! no appli- 
cation.. Relying upon this ruling the 
learned Judge held that since |there was 
only a change in the constitution of 
partnership, the firm was not! liable to 
file its provisional estimate without re- 
ceipt of any notice from the Income-tax 
authority and, therefore, in these cir- 
cumstances, since admittedly no notice 
was issued by the Income-tax Vor fn 





talling upon the assessee firm! for filing 
the provisional estimate, interest levied 
by the Income-tax Officer, .was| incorrect. 


‘4, So far as the second conterition is . 
concerned, the learned Judge relying 
upon the ruling of a Bench decision of 
this Court in Kishanlal Haricharan v. 
Income-tax Officer, A-Ward, Nizamabad, 
(1871) 82 ITR 660 (Andh Pra), came to 
the conclusion that having regard to the 
provisions of S. 139 (1) (iii) only when 
timé was extended by the Income-tax 
Officer on' an application put forward by 
the assessee for the filing of the return, 
then only. could the Income-tax Officer 
levy penalty under S. 139 (1) (iii). 

5. So far as the third contention is 
eoncerned, the learned Judge relying 
upon a judgment of the Supreme Court. 
in Commr. of Income-tax, West Bengal 
v. Vegetable Products Ltd., 88 ITR 192: 
(AIR 1973 SC 927}, held that:the Income- 
tax Officer was incorrect in levying an 
interest of- Rs. 4,720/- on the| total tax 
assessed by. him. The Income-tax Offi- 
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cer ought to have deducted the amount 
of tax already paid by the assessee and 
ought to have levied interest only cm 
the balance: 

6. In this appeal, Mr. Rama Rao, the 
learned Advocate appearing for the Re- 
venue, contends that the induction of a 
partner on the retirement of the existing 


partner would amount to a change ef. 


the firm and coming into existence of a 
new firm and, therefore, he submics 
that the learned Judge was incorrect in 
holding that the induction of a partner 
on the retirement of the existing par - 
ner was only a change in the constitu- 
tion of the firm. We regret, we cannet 
accede to this contention because, to err 
mind, the retirement of a partner during 
the relevant assessment year and the ir- 
troduction of a new partner only 
amounts to a change in the constitution 
of the firm, and that is exactly whet 
the Full Bench has. decided in Ad. 
Commr. of Income-tax, Andhra Pradesh, 
Hyderabad v. Visakha Flour Mills, 
(1976) 2 Andh WR 1: (1877 Tax LR 41 
(FB)). 


7.-So far as the third contention is 
concerned, Mr. Rama Rao contends thet 
the learned Judge was incorrect ia 
coming to the conclusion as he did oa 
the basis of S. 139 (1) (iii) of the Ac. 
What Mr. Rama Rao contends is that the 
respondent-assessee had not paid the tax 
along with the estimate which he hai 
filed on 20-1-1971 and admittedly had 
paid the tax on the basis of his estimate 
much afterwards ie, on 11-2-1971. Ths 
interest levied by the Income-tax Officer 
was only up to the date on which the 
estimate was filed and since the asses- 
see had not paid the tax on the day 
when the estimate was filed by him, th> 
Income-tax Officer was justified in levy- 
ing interest on the whole amount of tax 
under Section 139 (1) (ili) of the Act. 
We are of the opinion that this conten- 
tion has to be acceded to having regard 
to the provisions of S. 139 (1) (ii) (b) 
of the Act. According to S. 139 (a) oz 
(b) the assessee has to furnish a returm 
of his income generally before 30th June 
of the assessment year. The proviso to 
that section empowers the Income-tax 
Officer to extend the date for furnishing 
the return on an application filed by tha 
assessee. According to Proviso (iii), iz 
the Income-tax Officer extends the date 
beyond the dates mentioned in provisos 
(i) and (ii), he is empowered to levy in- 
terest at 6% per annum from the 1s: 
day of October -of-the ist day of January 
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as the case might be of the assessment 
year to the date of the furnishing of 
the return. According to S. 139 (1) pro- 
viso (iii) (b) interest at 6% would be 
levied on the amount of tax payable on 
the total income, reduced by the advance: 
tax, if any, paid or by any tax deducted 
at source as the ease might be. From 


.a reading of S. 139 (1) (iii) (b), it. be- 


comes evident that if along with the 
estimate the assessee has paid the ad- 
vance tax, then the Income-tax Officer. 
could levy interest under S. 139 (1) (iii) 
(b) after deducting the advance tax paid 
by the assessee at the time of the filing 
of the provisional estimate. 


8. In the instent case, if the respen- 
dent had paid the tax along with the 
estimate which he filed, then in that: 
case the ruling relied upon beth by the 
learned Judge and: by the respondent, 
namely Commr. of Income-tax, West 
Bengal v. Vegetable Products Ltd.. 8% 
ITR 192: (AIR 1973 SC 927), would have 
been made. applicable. But as pointed 
out earlier, no tax was paid. by the res« 
pondent on the date when he filed the 
estimate, nor any time earlier, but much 
later on 11-2-71. What the Income-tax. 
Officer has done is that he levied inter- 
est only up to the date of filing of the 
estimate, and since no tax was paid by 
the respondent on that date, he was 
fully justified in levying interest as he 
did. Hence, with respect, the order of 
the Iearned Judge to this extent is set 
aside. 


9. So. far as the second contention is 
concerned, Mr. Rama Rao: contends: that 
the learned. Judge was incorrect in. rely- 
ing upon the judgment of a Bench af 
this: Court in Kishanlal. Haricharan v. 
Income-tax Officer, A-Ward Nizamabad, 
(1971) 82. ITR 660 (Andh. Pra). What Mr. 
Rama Rao contends is. that. in the juds- 
ment of the Bench S. 139%- (4 was noft 
taken into. consideration and. Obul Reddi, 
J.„ as he then was, in Progressive Eng. 
Co. v. LT.O:, Gudivada, 1974 Tax LR 
359: (Andh Pra), had taken sub-sec. (4) 
of S. 139 inte consideration. and had held 
that even in. a case where the assessee 
does not: file an application. for the ex- 
tension of time, even then, interest could 
be levied by the Income-tax Officer. We 
have examined the provisions of S. 139 
(1) and (4) im detail and have gone 
through the judgment. of the Bench. as 
well as the judgment. of Obul Reddi, J., 
and we are of the opinion that a point 
arises: in this case which requires a de- 


184 A.P. {Prs. 9-14] 


cision by a Full Bench. We, therefore. 
formulate the following point for the 
decision of the Full Bench, which is in 
the following terms :— 

“Is interest not leviable under S. 139 
(1) (iii) where the assessee has commit- 
ted delay in filing the return of his in- 
come without seeking extension of time 


to file the return from the concerned - 


Income-tax Officer?” 

10. The papers may be placed before 
the Hon’ble the Chief Justice for the 
formation of the Bench. The Officer 
will post the Writ Appeal for further 
orders after the decision of the Full 
Bench. 


(Judgment of the Full Bench (Divan, 
C. J. and Sambasiva Rao and Amare- 
swari, JJ.) was delivered by Divan C. J. 
on 20-7- 1977). 


JUDGMENT :— This appeal has ‘been 
referred to a Full Bench by a Division 
Bench consisting of one of us (Samba- 
siva Rao, J.) and Muktadar, J. The 
point which is referred to us for our 
decision is “Is interest not leviable under 
5. 139 (1) (iii) where the assessee has 
committed delay in filing the return of 
his income without seeking extension of 
time to file the return from the con- 
cerned Income-iax Officer ?” 


11. The question came to be referred 
because of a conflict of decisions between 
a Division Bench and a Single Judge of 
this Court. ‘The first is the decision of 
the Division Bench consisting of Chin- 
nappa Reddy and Madhava Reddy, JJ., 
in Kishanlal Haricharan v. Income-tax 
Officer, A-Ward, Nizamabad, (1971) 82 
ITR 660 (Andh Pra). The other is the 
decision of Obul Reddy, J. (as he then 
was), sitting single, in Progressive Eng. 
Co. v. Income-tax Officer Gudivada, 
1974 Tax LR 359:105 ITR 226 (Andh 
Pra), Several other High Courts also 
have taken a different view. As the 
Division Bench felt that the decision in 
Kishanlal Haricharan v. Income-tax Offi- 
cer A-Ward, Nizamabad (supra) required 
reconsideration by a larger Bench, this 
point has been referred to us. 

12. The facts leading to this writ appeal 
are as follows: The respondent in this 
writ appeal is a firm registered under 
the Indian Income-tax Act. The assess- 
ment year under consideration is 1968- 
69. Under law, the return for that parti- 
cular assessment -year should have been 
filed by. the respondent-firm on or be- 
fore Sept. 30, 1968. The respondent-firm 
did not apply for extension of time and 
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. Bench and the point, 
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ultimately filed the return on Jan. 20, 
1971. The income-tax required to be 
paid on self-assessment basis under 
S. 140-A of the Income-tax Act was 
paid on Feb. 11, 1971. The Income-tax 
Officer finalised the assessment on May 
20, 1971 and at the same time, he levied 
interest under the provisions of S. 139. 
The penal interest amounted to Rs. 7,750, 
This interest was charged for belated 
submission of the return of the income. 
The respondent-firm, having exhausted 
all the remedies under the Act filed Writ 
Petition No. 1464 of 1973, out of which 
this ‘writ appeal arises. The writ peti- 
tion was heard in the first instance by 
our learned brother, A. Gangadhara 
Rao, J., sitting single and ona of the 
Points which was urged before him was 
that the Income-tax Officer’ erred in 
levying interest in the sum of Rs. 7,750 
under S. 139 (1) Proviso (iii) of the In- 
come-tax Act although no extension of 
time wes prayed for or granted, This 
argument about interest was accepted by 
Gangadhara Rao, J., in view of the 
decision in Kishanlal Haricharan v. 
Income-tax Officer A-Ward, Nizamabad, 
(1971) 82 ITR 660 (Andh Pra: (Supra) 
Against that decision of Gengadhara 
Rao, J., this Writ Appeal has been fled. 
When the matter came up before the 
Division Bench consisting of one of us 
(Sambasiva Rao, J.) and Muktadar, J., 
the other contentions arising in the writ 
appeal were dealt with by the Division 
which we have 
set out hereinabove, was referred to a 
larger Bench. 


13. In order to appreciate the contro- 
versy which has arisen on this point, it 
is necessary to refer to the vrovisions 
of S. 139 as they stood at the relevant 
time ie. in connection with the assess~ 
ment year 1968-69. Sub-sec. (1) of S., 139 
provides : 


“Every person, if his total, income or 
the total income of any other person in 
respect of which he is assessable under 
this Act during the previous year ex- 
ceeded the maximum amount which is 
not chargeable to income-tax, shall fur- 
nish a return of his income'‘or the in- 
come of such other person during the 
previous year in the prescribed form 
and verified in the prescribe manner 
and setting forth such other. particulars 
as may be prescribed.” 

14. Clis. (a) and (b) of sub-sec. (1) of 
S. 139 lay down the allowable periods 
for filing the return and under cl. (a), 
in the case of every pérson whose total 
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income, or the total income of any other 
person in respect of which he is asses- 
sable under the Act, includes any in- 
come from business or profession, before 
the expiry of six months from the end 
of the previous year or where there is 
more than one previous year, from tke 
end of the previous year which expired 
last before the commencement of the 
assessment year, or before the 30th dey 
of June of the assessment year, which- 
ever is later; and under cl. (b) in the 
case of every other person, the return 
has to be filed before. the 30th day of 
June of the assessment year. Proviso 
to S. 139 (1), so far as is material for 
the purpose of this judgment, reads: 


"Provided that, on an applicaticn 
made in the prescribed manner, the In- 


come-tax Officer may, in his discretion, 


extend the date for furnishing the re- 
turn— ; 

(i) in the case of any person whose 
total income includes any income . from 
business or profession the previous year 
in respect of which expired on or before 
the 3lst day of Dec. of the year imme- 
diately preceding the assessment year, 
and in the case of any person referred 
to in cl. (b) up to a period not extenc~ 
ing beyond the 30th day of Sept. of tke 
assessment year without charging any 
interest; 


(ii) in the case of any person whose 
total income includes any income from 
business or profession the previous year 
in respect of which expired after tke 
31st day of December of the year imme- 
diately preceding the assessment year, 
up to the 3ist day of Dec. of the assess- 
ment year without charging any inter~ 
est; and 

(iii) upto any period falling beyond 
the dates mentioned in cls. (i) and (iñ, 
in which case, interest at nine per cent, 
per annum shall: be payable from tke 
lst day of October or the lst day of 
January, as the case may be, of tke 
assessment year to the date of the fur- 
nishing of the return— 

la) in the case of a registered firm 
or an unregistered firm which has been 
assessed under cl. (b) of S. 183, on tke 
amount of tax which would have been 
payable if the firm had been assessed 
as an unregistered firm, and 

(b) in any other case, on the amount 
of tax payable on the total income re- 
duced by the advance tax, if any, paid 
or. by any tax deducted at source, és 
the case may be.” 
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15. Under sub-sec. -(2) a provision is 
made for service of individual notice by 
the Income-tax Officer and that sub- 
section reads: 

' Income-tax Officer may, 
before the end of the relevant assess- 
ment year, serve a notice upon him (the 
assessee) requiring him to furnish, with- 
in thirty days from the date of service 
of notice, a return of his income or the 
income of such other person during the 
previous year, in the prescribed form, 
and verified in the prescribed manner 
and’ setting forth such other particulars 
as may be prescribed: 

Provided that on an application made 
in the prescribed manner the Income-tax 
Officer may, in his discretion, extend the 
date for the furnishing of the return, 


` and when the date for furnishing the re- 


turn, whether fixed originally or on ex- 
tension, falls beyond the 30th day of Sept. 
or, as the case may be, the 3ist day of 
Dec, of the assessment year, the provi- 
sions of sub-cl. (iii) of the proviso to 
sub-sec, (1) shall apply,” _ 

16. Under cl. (a) of. sub-sec.: (4) of 
S. 139, any person who has not furnish- 
ed a return within the time allowed to 
him under sub-sec, (1) or sub-sec. (2) 
may before the assessment is made, fur- 
nish the return for any previous year 
at any time before the end of the period 
specified in cl. (b), and the provisions of 
cl. (iii) of the proviso to sub-sec. -(1) 
shall apply in every such case. Under 
cl. (b), the period referred to in cl. (a} 
shall be:— (i) where the return relates 
to a previous year relevant to any as- 


sessment. year commencing on or 
before the lst day of April, 1967, 
four years from the end of such 
assessment ‘year; (ii) where the re- 
turn relates . tọ a previous year 
relevant to the assessment year 
commencing on the Ist. day of 
April, 1968, three years from the 
end of the assessment year; and (iii) 


where the return relates to a previous 
year relevant to any other assessment 
year, two years from the end of such 
assessment year. 

17. Thus, the scheme of S. 139 makes 
it clear that the return has to be filed 
without waiting for any individual 
notice before the 30th day of June or 
the 30th day of Sept, as the case may 
be, under the provisions of (a) or 
(b) of sub-sec, (1) of S. 139. However, 
a provision is made under clause (i) of 
the proviso to sub-sec. (1) of S. 139 that, 
on an application made by the assessee 
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in the prescribed - manner, the Income- 
tax Officer, may, in his discretion, ex- 
tend the date for furnishing the return 
up to 30th Sept. or 31st Dec. as the case 
may be. If such date is extended on 
an application made by the assessee, no 
interest is to be charged up to the date 
of 30th Sept. or 31st Dec. as the case 
may be. The Income-tax Officer, on an 
application made in the prescribed man- 
ner, may’also extend the date for fur- 
nishing the return beyond 30th Sept. or 
31st Dec.; but if the date, which is thus 
extended falls beyond 30th Sept. or 31st 
Dec. as the case may be, from Ist Oct: 
or lst Jan. interest at 9% per annum 
has to be paid. Cis. (i) and (ii) of the 
proviso deal with cases where no Ñn- 
terest is chargeable. The only . benefit 
which an assessee gets is that, by virtue 
of the application made by him, he 
avoids the payment of penalty and gets 
the convenience of extension of time 
without payment of interest, but if the 
date, which is thus extended falls be- 
yond 30th Sept. or 3lst Dec. as the 
case may be, interest has te be paid at 
9% per annum’ from ist Oct. or Ist 
Jan. of the assessment year in question 
up to the date of the furnishing of the 
return, Sub-sec. (2) of S. 139 contem- 
plates a situation wherein an individual 
notice is served by the Income-tax Off- 
cer on the assessee calling upon him to 
furnish the return within 30 days from 
the date of service of the notice. If, 
_ after service of the notice, the assessee 
asks for extension of time for furnish- 
ing the return, the Income-tax Officer 
may, in his discretion, extend the dete 
for furnishing the return. The previso 
to sub-sec. (2) makes it clear that, when 
the date for furnishing the return, whe~ 
ther fixed originally or on extension, 
falls beyond the 30th day of Sept. or 
the 31st day of Dec. of the assessment 
year, as the case may he, the provisions 
of sub-cl, (iii) of the proviso the sub- 
sec, (1) shall apply ie, interest at 9% 
per annum. has to be paid from ist Oct. 
or Ist Jan, as the case may ‘be,. up to 
the date of the filing of the return, 
Under sub-sec, (4) (a) of S. 189, any 
person who has not furnished a return 
within the time allowed to him under 
sub-sec, (1) or sub-sec. (2) may, 
the. assessment is made, furnish the 
return for any previous year at any 
time before the end of the period speci~ 
fied in cl. (b) and in: such a case, the 
provisions of cl. (i) of the proviso to 
sub-see, (1) shall apply to that case ie, 
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it is open to the assessee to file the 
return within a period of four years, 
three .years or two years, a the. case 
may be, as provided in sub-sec. (4) (b) 
of S, 139. But, in every such/case, from 
the Ist day of October or the ist day 
of January of the assessment year under 
consideration, he has to pay |interest at 
9% per annum up to the date of the 
filing return. Sub-see. (4), as it now 
stands, was substituted with effect from 
April 1, 1968 by the Finance! Act, 1968. 
In the instant case, we are, concerned 
with the above provisions of| S. 139 as 
they stood at the commencement of the 
assessment year 1968-69. It is clear 
from a perusal of S. 139 (4) (a) that the 
“time allowed” is to be distinguished 
from the “time extended”, e allow~ 
ed is up to the date of 30th Sept. or 
31st Dec. as the case may be, when the 
case falls under sub-sec, (1) and thirty 
days from the date of service of notice’ 
when the case falls under sub-sec. (2); 
but when the return is not furnished 
within the time allowed under sub- 
sec. (1) or sub-sec. (2) it is open to the 
assessee to furnish the return -within 
two years or three years or jfour years 
as the case may be, as provided in 
sub-sec. (4) fb), but he has to pay in~ 
terest as provided in cl. (iii) of the 
proviso to sub-sec, (1) from the ist day 
of Oct. or the 31st day of Dec. of the 
assessment year under consideration up 
to the date of the filing of the return. 
Thus, it is clear that, by the use of the 
words “any person who has not furnish- 
ed a return within the time allowed” 
occurring in cl. (a) of sub-sec, (4), all 
Persons, who did not file the returns 
within the time allowed i.e, before 36th 
Sept. or 31st Dec. as the case may -be, 
of the assessment year under | considera~ 
tion, have to pay interest in accordance 
with the ‘scheme laid down in cl. (iii) 
of the proviso to sub-sec. (1) irrespective 
of whether the. return comes |to be filed 
in the ordinary course under sub-sec. (1) 
or in pursuance of a notice under sub- 
sec, (2). The question of extension of 
time either on application or) no exten~ 
sion of time, because extension of time 
is not sought by the assessee! is totally 
out of consideration in the light of the 
provisions of S. 139 (4) (ah | 


18. Before we proceed further, we 
may point out that the scheme of 
S, 139 (1) and the proviso has been re- 
cast by the Legislature. The proviso 
to sub-sec. (1) of S. 139 which was sub- 
stituted with effect from ist April, 197% 
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by Taxation Laws (Amendment) Act, 
1970, merely provides that, on an appl- 
Cation made in the prescribed manner 
the Income-tax . Officer may, in his dis- 
cretion, extend the date for furnishixg 
the return, and, notwithstanding that 
the date is so extended, interest shall te 
chargeable in accordance with the provi- 
sions of sub-sec. (8). The proviso zo 
sub-sec. (2) has also been recast so as 
to refer to sub-sec. (8) and similarly 
cl. (a) of sub-sec, (4) has also been re- 
cast so as to refer to sub-sec. (8) insteed 
of cl. (iii) of the proviso to sub-sec. (1). 
Cls. (i) to ii) of the proviso to sub- 
sec. (1) were deleted with ‘effect from 
April, 1, 1971 and sub-section 8, which 
was substituted by Taxation Laws 
-(Amendment) Act, 1970 with effect from 
April, I, 1971, and subsequently amend- 
ed by Finance Act, 1972, with effect 
from April 1, 1972, reads: 


_ “Where the return under sub-sec. (1) 
or sub-sec. (2) or sub-sec. (4) for en 
assessment year is furnished after the 
specified date, or is not furnished, then 
whether or not the Income-tax Officer 
has extended the date for furnishing the 
` return under sub-sec. (1) or sub-sec. (2), 
the assessee shall be liable to pay simple 
-interest at twelve per cent per annum; 
reckoned from the day immediate_y 
following the specified date to the dace 
of the furnishing of the return or, where 
no return has been furnished, the daze 
of completion of the assessment under 
S. 144, on .the amount of the tax pay- 
able on ‘the total income as determined 
on regular assessment, as reduced: by 
the advance tax, if any, paid and ary 
tax deducted at source: 


Provided that the Income-tax Officer 
may, in such cases and under such cir- 
cumstances as may be prescribed reduce 
or waive the interest payable by ary 
assessee under this sub-section.” 


19. Explanation to sub-sec. (8) (a) 
defines “specified date” as -was being 
defined originally, to be 30th June of 
the assessment year or the date of the 
expiry of four months from the end of 
the previous year or where there is 
more than one previous year, from the 
end of the previous year which expired 
last before the commencement of the 
assessment year, as the case may be, 

20. Thus it is clear that, after the 
amendment which came into effect from 
April, 1971, there is no scope for ary 
fecontroversy now of the type which has 
arisen between the different High Courts 
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for assessment years prior to 1971-72. 
Not much. light is thrown regarding the 
intention of the Legislature in inserting 
new sub-sec. (8) in S. 139 and the note 
on clauses which was circulated along 
with the Bill, which ultimately was 
enacted as the Amendment Act, does not 
throw much light on the reasons ‘why 
the Legislature enacted this provision of 
sub-section (8). ` 

21. In Kishanlal Haricharan v, In- 
come-tax Officer A-Ward, Nizamabad, 
(1971) 82 ITR 660 (Andh Pra) (supra), 
the assessee failed to submit a return 
of his income in spite of notices issued 
to him under Sections 139 (2) and 142 
(i) of the Income-tax Act, 1961. The 
Income-tax Officer made a best judg- 
ment assessment under S. 144 levying, 
in addition to the tax, penal interest 
On 
appeal, the Appellate Assistant Commis- 
sioner granted some slight relief to the 
assessee regarding the quantum of tax, 
but otherwise dismissed. the appeal. 
Thereafter the assessee preferred an 
application to the High Court for issue 
of a writ challenging the levy of penal 
interest. On those facts, after referring 
to the proviso to S. 139 (1), Chinnappa 
Reddy, J., speaking for the Division 
Bench consisting of himself and 
Madhava Reddy, J., observed: 

“A perusal of the proviso makes it 
clear that it is only when an assessee 
requests for time, under the third clause, 
he can be directed to pay penal interest 
as provided in the clause. Where the 
assessee does not request for time for 
submitting a return, the third clause has 
no application. Other consequences may 
follow. For example, the petitioner 
may subject himself to the penalty pro- 
vided in S. 271 of the Act. The peti- 
tioner may also subject himself to a 
best judgment assessment by the. Income- 
tax Officer. Those consequences may 
follow when the assessee fails to submit 
a return, but the consequence of paying 
penal interest does not follow. An as- 
sessee is liable to pay penal interest 
under the third clause of proviso to 
S. 139 (1) (b) only if he asks for exten- 
sion of time under that clause.” 

22. With great respect to the learned 
Judges, who constituted the Division 
Bench, we. are unable to agree with 
their reasoning. As we have pointed 
out above, the provisions of S. 139 (4) 
(a) have also to be borne in mind when 
considering the late filing of the return 
and in view of those - provisions as we 
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have noticed above, it is not possible to 
agree with the Division Bench that penal 
interest under Cl. (iii) of the proviso to 
sub-s. (1) of S. 139 can be levied only if 
the assessee asks for extension of time 
from the Income-tax Officer, 


22-A. We may point out that, ` inas- 
much as, in that perticular case, the as- 
sessee had not filed any return whatsoever 
and the assessment was made under Sez- 
tion 144 on the basis of best judgment 
assessment, no penal interest could be 
charged, because under the scheme of 
Section 139 (2) and (4), as it stood 
prior to April 1, 1971, interest could 
only be calculated from the date of 
ist October or Ist January of the 
assessment year, as the case may he, 
up to the date of the filing of the return 
and since no return at all was filed, as 


the law then stood, it was impossible to. 


calculate interest ‘because the date up to 
which interest could be charged was not 
mentioned in the Act at all. It is to fill 
up this lacuna that’ special provision has 
been made in S. 139 (8) as it now stands 
with effect from April 1, 1972. Though 
the final conclusion of the learned Judges, 
who decided Kishanlal Haricharan’s case 
(1971) 82 ITR 660 (Andh Pra) (Supra), 
can be justified, the reasoning which ap- 
pealed to them cannot be sustained. In 
our opinion, therefore, the reasoning in 
Kishanlal Haricharan’s case (Supra), 
must be held to be contrary to the scheme 
of the provisions of S. 139 as it stood 
prior to April, 1, 1971. 

23. In Indian Telephone Industries 
Co-op. Society Ltd. v. Income-tax Offi- 
cer, 86 ITR 566 : (1972 Tax LR 547), A 
Division Bench of the Karnataka (Mysore) 
High Court consisting of Govinda 
Bhat J., (as he then was) and Jagannatha 
Shetty, J., was dealing with the follow- 
ing facts: The assessee failed to submit 
returns for the assessment years 1963-54 
to 1969-70 and notice under S. 139 (2) 
Was served on the assessee for the assess~ 
ment year 1969-70 and a notice under 
S. 148 was served with regard to .the 
other assessment years, The assessee 
filed the returns within the dates speci- 
fied in the notices urder Ss. 139 (2) and 
148. The Income-tax Officer levied inte- 
rest under Ss. 139 and 217 and issued 
notices for penalty for late submission of 
returns and non-filing of estimates of 
advance tax. On these facts, the assessze 
filed writ petitions challenging the levy 
of interest and it was held, dismissing 
the writ petitions, that the levy of inte- 
rest was legal, The learned counsel for 
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the assessee before the Karnataka High 
Court relied on the decision of this High 
Court in Kishanlal Haricharan v. Ins 
come-tax Officer, A-Ward, Nizamabad, 
(1971) 82 ITR 660 (Andh Pra) (Supra) and 
contended that the liability to pay inte- 
rest: arose only if extension of time was 
sought for from the Income-tax Officer, 
Dealing with Kishanlal Haricharan’s case 
(supra), Govinda Bhat, J. (as he then 
was) speaking for the Division ‘Bench, ob- 
served at p. 569 of the report. (86 ITR): 
(at pp. 548-549 of 1972 Tax LR): 


“In the said case. the assessee did not 
at any time furnish a return |of his in- 
come, Section 139 as it stood before its 
amendment by Taxation Laws (Amend- 
ment), Act, 1970, did not empower the 
levy of interest where the assessment is 
completed without the assessee furnish- 
ing a return of his income. Such an as- 
sessee may be subject to other liabilities 
under the Act but was not chargeable to- 
interest, Therefore, the decision of the 
Andhra Pradesh High Court holding that 
no interest could be levied on the peti- 
tioner was right on the merits of the 
case. But, the observation made. therein 
that sub-cl. (iii) of the proviso to sub- 
sec. (1) of S. 139 has no application where 
the assessee does not reques for time 
for submitting his return is too wide 4 
statement from which we respectfully. 
dissent. If the provisions of the proviso 
to sub-s. (2) and the provisions of sub- 
sec, (4) (a) of S. 139 are perused, it is clear 
that sub-cl. (ili) of the proviso to sub- 
sec. (1) of S. 139 applies not only where the 
assessee requests for extension of time 
for furnishing his return of income but 
also where the date fixed originally under 
S. 139 (2) falls beyond the date specified 
in the proviso to sub-s. (2) of S. 139.” 


24. Thus, the Karnataka High Court, 
in terms, differed from the reasoning of 
the Division Bench in Kishanlal Hari- 
charan’s case (1971) 82 ITR 660 (Andh 
Pra) (supra). 

25. This point was dealt with by the 
Gauhatj High: Court in Ganesh Das Sree- 
ram v. Income-tax Officer, l'A? Ward, 
Shillong, 93 ITR 19 : (1973 Tax LR 768) 
(Gauhati). In that case, the: petitioner, 
who had filed the writ petition before 
the High Court, was a registered firm and 
for the assessment year 1965 66, the re- 
turn of income was furnished on ith 
April, 1966. The petitioner Had not ap- 
plied for extension of time. The learned 
counsel for the petitioner before the 
Gauhat? High Court relied on the deci« 
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sion of this Court in Kishanlal Haj- 
charan’s case (1971) 82 ITR 660 (Anch 
Pra) (Supra) and urged the Division 
Bench of the Gauhati High Court con- 
sisting of Goswami C. J., and B. N. 
Sarma, J., to take the same view as eI- 
pressed în Kishanlal Haricharan’s case, 
At p. 24 of the report (93ITR): (atp. 771 


of 1973 Tax LR), Goswami, C. J., dealiag 


with this contention, observed : 


“With respect, we are unable to agr2e 
with the above decision which has taken 
no note of S. 139 (4) of the Act. For the 
reasons given by us and in view of the 
provisions of sub-s. (4) of S. 139, there is 
no escape from the conclusion that Cl. (ifi) 
of thé proviso is attracted to the ‘case of 
‘the present assessee and the Income-tax 
Officer is fully justified in charging inte- 
Test in the case.’ 


26. Thus, like Karnataka High Court, 
Gauhati High Court also did not accept 
the reasoning of the Division Bench in 
Kishanlal Haricharan’s case (1971) 82 ITR 
660 (Andh Pra) (supra). : 


27. In Biswanath Ghosh v. Income- 
tax Officer Ward ‘B’, 95 ITR 372 : (1974 
Tax LR 326) (Ori), a Division Bench of 
the Orissa High Court .consisting of 
Misra and Panda, JJ., held that, where 
the return had not been filed within the 

` time specified under sub-s. (1) of S. 139 of 
the Income-tax Act, 1961 but was filed 
late and no extension of time had been 
obtained, the provisions of sub-s. (4) ʻa) 
of S. 139 would be attracted and interest 
would become exigible. At p. 373 of the 
report (95 ITR) : (at p. 327), Misra, J., 
delivering the judgment of the Division 
Bench, has pointed out that the levy of 
fnterest was challenged on the ground 
that the assessee having not applied for 
extension of time as provided under sub- 
s. (1) of S. 139 of the Act, no interest was 
leviable. In support of this contention, 
reliance was placed on the decision of 
this Court in Kishanlal Haricharan’s cese 
(1971) 82 ITR 660 (Andh Pra) (supra). 
Dealing with this point at p. 373 (of 95 
ITR) (at p. 327 of 1974 Tax LR) 
Misra J., observed: 


"It is conceded that the assessee had 
never asked for extension of time. for 
filing return in respect of any of these 
years. Sub-section (4) (a) of S. 139 ofthe 
Income-tax Act makes provision in res- 
pect of cases where returns are filed te- 
yond time even though extension has rot 
been obtained. In respect of such re 
turns the provision of Cl. (iii) of the pro- 
viso to sub-s. (1) of that section has bean 
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made applicable, Under the third clause 
of the proviso interest is payable from 
the date of default till the date of fur- 
nishing of the return. On the admitted 
position that return had not been filed 
within the time specified under sub-sec- > 
tion (1) of S. 139; provisions of sub-sec- 
tion (4) (a) of S. 139 would be attracted 
and interest becomes exigible. The Andhra 
Pradesh case referred to by the learned 
counsel for the petitioner hes no appli- 
cation. That was not a case to which- 
sub-s, (4) (a) of S. 139 of the Act applied. 
In fact no return had ‘been filed at all 
and, therefore, the levy of interest was 
only under sub-s. (1) of S. 139,” 


28. Thus like the Karnataka High 


- Court and Gauhati High Court, Orissa 


High Court also differed fram the view 
taken by the Division Bench of this 
Court in Kishanlal MHaricharan’s case 
(1971) 82 ITR 660 (Andh Pra) (Supra). 


29. In Garg & Co. v. Commr, of In- 
come-tax, 97 ITR 639 : (1975 Tax LR 374) 
(Delhi), a Division Bench of -the Delhi 
High Court consisting of M. R. A. Ansari 
and P, N. Khanna, JJ., dealt with ‘the 
following facts: For the assessment year 
1962-63, the assessee filed its return of 
income voluntarily under S, 139 (4) of 
the Income-tax Act (prior to its amend- 
ment in 1969) in Feb., 1966, after a delay 
of 38 months. No application for exten- 
sion of time was filed and no extension 
had been granted by the Income-tax 
Officer. On these facts, the Division 
Bench, following the view taken in 
Kishanlal Haricharan’s case held that in- 
terest under Cl. (iii) of the proviso to Sec- 
tion 139 (1) could not be legally charged. 
It was held that the proviso to S. 139 (1) 
required an application to be made in 
the prescribed manner, which required 
the use of the -prescribed form for get- 
ting the extension. At p. 644 of the re- 
port (97 ITR) : (at 377 of 1975 Tax LR), 
it has ‘been pointed out that the Division 
Bench of the Delhi High Court was in 
agreement with the view of the Division 
Bench of this Court in Kishanlal Hari- 
charan’s case (1971) 82 ITR 660 (Andh 
Pra) (Supra): It appears that the atten- 
tion of the learned Judges of the Divi- 
sion Bench of the Delhi High Court was 
not drawn to the decision of the Karna- 
taka High Court: but their attention was 
drawn to the decision of the Gauhati 
High Court in Ganesh Das Sreeram v. 
Income-tax Officer, A-Ward, Shillong 
(1973 Tax LR 768) (Gauhati) (supra) and 
dealing with the decision of the Gauhati 
High Court, Khanna, J, observed; 


199 A.P. 


“We must say with profound respect 
that we are unable to persuade ourselves 
to agree with this view.” 

36. Thus, the Deihi High Court has 
accepted the view taken by the learned 
Judges. of this High Court in Kishanlal 
Haricharan's case (1971) 82 ITR 660 (Andh 
Pra) (Supra). 


31. In Progressive Engineering Co v, 
Income-tax Officer, Gudivada (Supra), 
Obul Reddy, J. (as he then was) distin- 
guished the decision of the Division 
Bench of this Court in Kishanlal Hari- 
charan’s case (1971) 82 ITR 660 (Andh 
Pra). In that case, the facts were that 
the petitioner, who had filed the writ 
petitions, was a partnership firm. The 
firm did not file the returns for the as- 
sessment years 1968-69 and 1969-70 within 
the time allowed under S. 139 (1) of the 
Act. The Income-tax Officer issued a 
notice. under S. 148 stating that the in- 
come. chargeable to tax has escaped as- 
sessment within the meaning of S. 147 
of the Act. The petitioner-firm was ask- 
ed to submit returns fer the said two 
years, within 30 days from the date of 
receipt of the notice. Thereupon, the 
petitioner-firm filed returns for both the 
assessment years on Jan. 16, 1971. Penal 
interest for the two assessment years 
1968-69 and 1969-70 was charged and it 
was. in connection with these orders 
levying penal interest under S. 139 (1) 
proviso Cl. (ii) that the writ petitions 
were filed. The decision in Kishanlal 
Haricharan’s. case (supra) was, in terms, 
relied. upon and it was urged that, 
since the assessee had not applied for 
extension of time for filing the returns 
under S. 139 (1), no penal interest could 
be levied. Obul Reddi, J., (as he then 
was) referred to the provisions of Sec- 
tion 139 (4) and observed at p. 228 of 
the report: 

“The case on hand is one where returns 
have been filed beyond the dates men- 
tioned in Cls. (i) and (ii) of the proviso 
to S. 139 (1) and, therefore, sub-s. (4) of 
S. 139 is automatically attracted. The 
mere fact that the petitioner filed the re- 
turns pursuant to the notice issued to 
him under S. 148 thereatening to assess 
him under S. 147 does not make any dif- 
ference, for what has to be seen is whe- 
ther he has filed the returns beyond the 
dates mentioned in Cls. (i) and (ii) and 
not whether he applied for extension of 
time under Cis. (i) and (ii) and failed to 
furnish the returns within the time al- 
lowed either under Cl (i) or Cl. fii) of 
the proviso. 
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case cited above was not dealing with a 
case which falls under sub-s. (4) of Sec- 
tion 139. That was a case: where no ree 
turns were at all filed even though the 
Income-tax Officer issued a notice to. the 
petitioner therein under S. 139 (2) calling 
upon him to submit a return | before a 
particular date. Therefore, ‘the casa 
where no returns were filed stands on a 
different. footing from a case where re- 
turns were filed, pursuant to'a notice 
issued by the Income-tax Officer under 
S. 148. There is nothing in the language 
of Cl. (ii) of the proviso to S. '139 (1) or 
sub-s, (4) of S. 139 to indicate that where 
returns are filed beyond the time speci- 
fied in Cls. (i) and (ii) of the proviso, pur- 
suant to a notice issued by the Income- 
tax Officer, Cl. (iii) of the previso is not 
applicable”. ! 


32. The. learned Judge held | that the 
fact that no application was made by 
the petitioner for extension of time was 
not relevant at all in view of sub-s. (4) 
of 5. 139 of the Act and that is how the 
learned Judge distinguished the case be- 
fore him from Kishanlal Haricharan’s 
case (1971) 82 ITR 660 (Andh Pra) (supra). 


33. We are in agreement with the re- 
asoning of Obul Reddy, J. (as he then 
was) ‘on the analysis of S. 139 (4) which 
we have set out hereinabove. ‘Thus, the 
decision of Obul Reddy, J. was on the 
same lines as the decisions of Karnataka, 
Orissa and Gauhati High Courts. 


34. In Commr. of Income-tax v. Bahri 
Bros, (P.) Ltd., 102 ITR 443 : (1976 Tax 
LR 84) (Pat) a Division Bench of the 
Patna High Court consisting of S. N. P. 
Singh, C. J., and S. K. Jha, J., dealt with 
this point. In that case, the assessee was 
a limited company and for the assessment 
year 1964-65, the assessee was required 
to file the return under S. 139 (4) of the 
Act by Sept. 30, 1964; but no! such re- 
turn was filed. Subsequently, a notice 
under S. 139 (2) was served on the as- 
sessee on Aug. 22, 1964 asking it to file 
the return within 35 days from the date 
of the service of the notice. The assessee 
failed to file the return within the period 
of 35 days. It filed the returnion March 
11, 1966 and the question arose whether 
penal interest under S. 139 (1), proviso 
Cl. (iii) could be charged for' the late 
filing of the return. On those ‘facts, fol- 
lowing the decision of the Division Bench 
of this Court in Kishanlal Haricharan’s 
case (1971) 82 ITR 660 (Andh Pra) (Supra), 
it was held that where the return was 
not filed within the time specified in the 
notice under S. 139 (2) of the;I-T, Act, 
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1961, as it stood before April 1, 1972, bwt 
was filed later and no extension of tim2 
had been applied for, the assessee was 
not liable to pay interest under Cl. (iii) af 
the proviso to S. 139 (1). The decision af 
the Gauhati High. Court in Ganesh Das 
Sreeram v: I.T.0., 1973 Tax LR 763 
(Gauhati) (supra) was distinguished and 
the decision of the Orissa High Court <a 
Biswanath Ghosh v. Income-tax Officer, 
1974 Tax LR 326 (Ori) (supra) was r= 
ferred to. At page 446 of the report (112 
ITR) : (at p. 86 of 1976 Tax LR), the 
learned Judges of the Patna High Court 
referred to the enactment of sub-s. ($) 
of S. 139 and fhe clue to the interprete- 
tion to be found in the Finance Act of 
1972 and the corresponding changes made 
in sub-ss. (1) and (2) of S. 139. With 
great respect, for the reasons stated 
above, we are unable to agree with tte 
conclusion of the learned Judges of tze 
Patna High Court. The subsequent k- 
gislative changes cannot help the Cotzt 
in determining: the meaning of the lew 
as it stood prior to the amendment. 


35. In Chhotalel & Co. v. Income-tzx 
Officer, (1976) 105 ITR 230 (Gui), a Divi- 
sion Bench of the Gujarat High Court of 
which one of us (Divan, C. J.) was a 
member, considered all the case lew 
available upto that point. ‘The Division 
Bench dissented from the view taken in 
Kishanlal Haricharan’s case (1971) 82 ITR 
660 (Andh Pra) (Supra), and accepted 
the principle laid down by the Karnataka 
High Court in Indian Telephone Indus- 
tries Co-operative Society Ltd. v. Income- 
tax Officer (1972 Tax LR 547) (Ms) 
(supra), and by the Gauhati High Court 
in Ganesh Das Sreeram v. Income-tex 
Officer (1973 Tax LR 768) (Gauhati) 
(Supra). The Division Bench, after re- 
ferring to the decision in Kishanlal Hai- 
charan’s case (Supra) observed at p. 336 
of the report: 


“With respect, it may be pointed cut 
that there was no provision in S. 144 
similar to the provisions of S. 139 ‘4) 
making the provisions of the third clatse 
of the proviso to S. 139 (1) applicable 
when an order of best judgment assess- 
ment is made under S. 144. The best 
judgment assessment can be mage, inter 
alia, if any person fails to make the re- 
turn required by any notice given to 
him under sub-s. (2) of S. 139 and kas 
not made a return or a revised return 
under sub-s. (4) or sub-s. (5) of S. 123, 
But there was. no provision in S. 144 as 
is to be found in S. 139 (4) stating tkat 
the provisions of Cl, (iii) of the proviso 


I-T. Officer v. Secunderabad Tim Industries (FB) 


[Prs..34-36] A. P.191 


to sub-s. (1) of S. 139 is te apply to 
every such case falling within S. 144 (a) 
of the Act. Under these circumstances 
the final decision of the Andhra Pradesh 
High Court can be supported on the 
ground that there was ro ‘provision in 
law making Cl, (iii) of the proviso to sub- 
s. (1) of S. 139 applicable when best 
judgment assessment was made under 
S. 144. With respect, we are unable to 
agree with the conclusions of the learned 
Judges of the Andhra Pradesh High ‘Court 
that “an assessee” is liable to pay inte- 
rest under the third clause of the pre- 
viso to S. 139 (1) (b) only if he asks for 
extension of time under that clause. On 
a plain reading of the third clause of the 
proviso, when it is to be read in the con- 
text of S. 139 (4) it does not necessarily 
follow that first an application for ex- 
tension of time must have be2n made ‘by 
the assessee before the penal interest ican 
be charged.” 


At page 238 of the report the Division 
Bench further observed: 

“In our opinion the only way of con- 
struing S. 139 (4) is to hold that those 
provisions of Cl, (ii) of the proviso te 
sub-s, (1) of S. 139 which provide that 
interest at nine per cent per annum shall 
be payable from the Ist day of October 
or from the ist day of January, as the 
case may be, of the assessment year to 
the date of the furnishing of the return 
apply whenever the return is not filed 
within the time allowed to the assessee 
under sub-s, (1) or sub-s. (2) but is filed 
before the assessment is made within the 
period of four years from the end of the 
assessment year under consideration.” 


36. It may be pointed out incidentally 
that, in the course of the arguments be- 


. fore us, Mr. Swamy for the respondent 


urged the same argument as was sought 
to be urged by Mr. Patel, the learned 
Advocate for the assessee, before the 
Gujarat High Court in Chhctalal & ‘Co. 
v. Income-tax Officer, (1976) 105 ITR 230 
(Guji) (Supra). The argument was that 
the Proviso to sub-s. (1) of S. 139 cannot 
be dissected into three separate categories 
and it was in the light of this argument 
that the judgment of the Division Bench of 
this Court in Kishanlal Haricharan’s case 
(1971) 82 ITR 660 (Andh Pra) (Supra) was 
sought to be supported by Mr. Swamy, 
It may be pointed out that the opening 
words of the proviso to S. 139 (1) “pro- 
vided that on an application made in the 
prescribed. manner, the Income-tex Off- 
cer may, in his discretion, extend the 
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date for furnishing the return,” do not 
apply when considering the provisions o- 
S. 139 (4) (a), because it is obvious that 
it is only the provisions of CL. (iii) of the 
proviso to sub-s. (1) of S. 139 which are 
made applicable in cases arising under 
S. 189 (4) (a). Since CL (iit) of the pro- 
viso to sub-s. (1) of S. 139 stands by it- 
self viz., where the extension of time is 
` granted up to any period falling beyonc 
the dates mentioned in Cls. (i) and (ii) of 
the proviso, interest at 9% per annum 
is to be paid from the ist day of October 
or the ist day of January, as the case 
may be, of the assessment year to the 
date of the furnishing of the return. It 
is obvious that the words “any person 
who has not furnished a return within 
the time allowed to him under sub-s. (1) 
or sub-s. (2)” occurring in S. 139 (4) {a) 
contemplate all cases of late filing of the 
returns irrespective of whether any ex- 
tension of time has been applied for and 
granted or not. The words “any person” 
at the commencement of S. 139 (4) (a) 
are not capable of any modification what- 
soever and the argumant of dissection of 
Cl. (iii) of the provisc to S, 139 (1) can- 
not be sustained, 


37. A Division Bench of the Jammu 
and Kashmir High Court in Mulakh Raj 
Bimal Kumar v. Income-tax Officer, 107 
ITR 382 : (1977 Tax LR 97) (J & K) has 
taken the same view as the Delhi High 
Court in Garg & Co. v. Commr. of In- 
come-tax, 1975 Tax LR 374 (Delhi) 
(supra), and this Court in Kishanlal Hari- 
Charan’s case (1971) 82 ITR 660 (Andh 
Pra) (supra). It held that, under S. 139 
of the Income-tax Act, 1961, as it stood 
in the assessment year 1967-68, unless an 


application seeking extension of time for 


making a return was made and the date 
was extended ‘by an order of the Income- 
tax Officer, no interest under S. 139 
could be charged. From the report, it 
does not appear that the attention of the 
learned Judges of the Jammu and Kash- 
mir High Court was drawn to S. 139 (4); 
but sub-s. (8) of S. 139, as amended by 
the Finance Act, 1972 was considered by 
the Division Bench and it was observed 
(at p. 386 of the report) (107 ITR) : (at 
p. 99 of 1977 Tax LR): 


“All this lends support to the view 
that the position obtaining in the rele- 
vant assessment year was that unless an 
application seeking extension in the date 
was made and the date was extended by 
an order of the Inccome-tax Officer no 
interest under S. 139 could be charged.” 


AER. 


38. In National Hotel & Dilkusha 
Cabin v. Income-tax Officer, (1977) 107 
ITR 559 (Cal), Sabyasachi Mukharii, J. 
of the Calcutta High Court, sitting 
single, has held that, prior to amend- 
ment of S. 189 of the Income-tax Act, 
1961; by the Finance Act, 1972, with 
effect from April 1. 1972, intérest under 
sub-s. (8) (a) thereof could not be charged 
in the case of an assessee who had not 
filed the return prior to the ‘assessment 
and. to whom an extension of time has 
not been granted by the Income-tax Offi- 
cer on an application made. The facts 
of the case before the learned Judge of 
the Calcutta High Court were that no 
return whatsoever had been filed and 
the question of best judgment assessment 
arose before the Income-tax Authorities, 
As we have observed above, prior to the 
insertion of sub-s. (8) in S. 139, the posi- 
tion as regards the non-filing of the 
return was that there was no date up to 
which the interest could be | calculated 
and in the absence of any provision in 
S. 144 similar to S. 139 (4) (a), it was 
not open to the Income-tax ‘Officer to 
levy interest under cl. (iii) of the pro- 
viso to sub-s. (1) of S, 139. In this de- 
cision of the Calcutta -High Court, the 
attention of the learned single Judge 
does not appear to have been drawn to 
the decision of the Gujarat High Court 
in Chhotalal & Co. v. Income-tax Officer 
(1976) 105 ITR 230 (Gui) (supra) and 
the decision of the Karnataka High Court 
in Indian Telephone Industries Co-op, 
Society Ltd. v. Income-tax Officer 1972 - 
Tax LR 547 (Mys) (supra). However, on 
the provisions of law, as it stood for the 
relevant assessment year, if was not open 
to the Income-tax Officer to levy interest 
on the facts of the case before the Cal- 
cutta High Court. i 

39. These are all the decisions which 
have been brought to our notice and with 
respect, we are unable to accept the re- 
asoning of the learned Judges of the Divi- 
sion Bench of this Court in Kishanlal 
Haricharan’s case (1971) 82, ITR 660 
(Andh Pra) (supra) and of the learned 
Judges of the Delhi, Patna and Jammu 
and Kashmir High Courts under the dif- 
ferent decisions referred to above. Wa 
are in agreement with the view expres- 
sed by the learned Judges of the Karna- 
taka, Gauhati, Orissa and Gujarat High 
Courts under the different decisions re~ 
ferred to above. : l 

49. If the conclusion, 
have reached, is not 
anomalous situation is 
arise; inasmuch as a 


which we 
adopted, an 
likely to 
person, who 


1978 ` 
co-operates’ with the department ‘by 
applying for extension of time, is put on 
a worse footing than‘a person who dees 
not apply for.extension of time and who 
files the return at his own sweet wll. 
That is an additional factor, apart from 
the analysis of S. 139 (1) together with 
proviso thereto and the provisions of Sec- 
tion 139 (4) which we have set out here- 
inabove, With great respect to the learned 
Judges of the different High Courts who 
held to the contrary the process of legis- 
lative interpretation viz., in the light of 
what the Legislature subsequently enacts 
by way of amendment, cannot help the 
Court in deciding the effect of the clear 
provisions of law as they stood befcre 
the amendment. ` 


4i. In the light of the above discts- 
sion, we hold that interest is leviable 
under Cl. (iii) of the proviso to sub-s. (1) of 
S. 139 where the assessee has cammitted 
delay in filing the return of his income 

without seeking extension of time to fle 
the return from the concerned Income- 
tax Officer. 


42, The matter will now go back be- 
. fore the Division Bench for disposing of 
the writ appeal in the light of our answer 
to the point referred to us. 


(Judgment of the ` Division Bench 
(Sambasiva Rao and Muktadar, JJ.) de- 
livered by Muktadar, J. on 22-8-1977). 


43. JUDGMENT: By our order dated 
20th Oct., 1976 we have formulated the 
following point for consideration of Full 
Bench “Is interest not leviable under Sez- 
tion 139 (1) (iii) where the assessee has 
committed delay in filing the return of 
his income without seeking extension of 
time to file the return from the concera- 
ed Income-tax Officer?” The Full Bench 
by its judgment dated 20th July, 1977 
has held that interest is leviable under 
Cl. (iii) of the proviso to sub-s. (1) of 
S. 189 where the assessee has committed 
delay in filing the return of his income 
-without seeking extension of time to file 
the return from the concerned Income- 
tax Officer. In the light of this judg- 
ment of the Full Bench, we partly allow 
the appeal. Having regard to. the cir- 


cumstances of the case, there will De: n> 


ener as to costs. 


‘ a i ; gi , Appeal partly allowed: 
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LAKSHMAIAH, J. 

` Karumanchi Subba Rao, Petitioner v. 

Yarlagadda Venkatappaiah ‘and others, 

Respondents. 

Civil Revn. Petn. No. 892 of 1976, D/- 
1-2-1977. 

Evidence Act - (1872), S. 137 — Civil 
P. C. (1908), O. 8 R. 5 — Defendant 
admittmg plaintiff’s claim cannot be 
permitted to cross-examine plaintiff. 


Section 137 confers right to cross-ex- 
amine witness upon the person concern- 
ed only when he has an interest adverse 
to the one who is proposed to be cross- 
examined. The very purpose of the cross- 
examination is to test the veracity of the 
witness. Therefore where in a suit by the 
partner against the other partners for 
declaration that the debt due by the plain- 
tiff to the defendants was partially dis- 
charged, the defendants specifically admit 
in their written statement that ‘the ac- 
counts were properly maintained by the 
plaintiff and request the court to decree 
the suit as prayed for . the defendants can- 
not be said to have an interest adverse to 
‘that of the plaintiff and therefore they 
cannot be permitted to cross-examine the 
plaintiff because they have no statutory 
right to do so. (Para 12) 

G. V. L. Narasimha Rao, for Petitioner; 
A. S. C. Bose, for Respondents Nos. 1 and 
2 and 3 not appearing in person or by 
Advocate. 

ORDER:— The point raised in this re- 
vision petition is whether a defendant 
who filed the written statement stating 
that the suit instituted by the petitioner 


' plaintiff can be decreed as prayed for 


has got any right to cross-examine the 
plaintiff? 

2.. This revision under S. 115 C.P. C. 
by the plaintiff is directed against the 
order passed by the learned Subordinate 
Judge, Bapatla in I. A. No. 270 of 1976 
in O. S. No. 56 of 1970 dated April, 15, 
1976. 

. 3. O. S. No. 56 of 1970 was instituted 
by the petitioner before the court below 
for a declaration that the debt due by 
the - plaintiff to the first defendant was 


„partially discharged. Para 9 of plaint 
. mentions about the relief and reads thus: 


“Therefore the plaintiff prays that the 
court may be pleased to pass a decree in. 


*(Against order of Sub.’ J. Bapatla ” D/- 
15-4-1976):.. ` =. 
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favour ‘of the plaintiff against’ the. Ist 
defendant, « . 

(i) for declaration that the debt due 
by the plaintiff to Ist defendant under 
promissory note’ dated 19-12-1969 was 
discharged to the extent of, Rs. 7315+ 41 or 
with alternative: 

(1) for payment of Rs. 8023-00 by’ the 
Ist defendant. - 

(2) for payment - of interest thereon at 
12 2% p. a. 

(3) for costs of this suit and =’ 

. (4) for such. other and further reliefs 
the Hon'ble Court deems: fit and’ proper 
under the circumstances of the case”: . 

4, The plaint averments are.to the 


effect that the plaintiff and the defen- - 


dants constituted themselves as partners 
of the firm styled as ‘Sri Satyanarayana 
Rice Mill Contractors, Karumanchi Brah- 
mayya and Company, Bapatla Reg)” for 
carrying on rice mill business, selling 


paddy ete. Defendants 2.to 8 are partners . 


in the firm. Defendants 2 to 8 including 
defendants 3,4 and 7. filed a written 


statement, wherein ‘they have stated -. in 


paragraph 4 thus: 

The accounts filed by the plaintiff. into 
court in this suit are true accounts- of 
the partnership.” 

In paragraph -5 of the written statément 
it. is further stated thus: `- 

“Therefore this: defendant prays that 
the court may be: pleased .to pass a decree 
in favour of the plaintiff ‘against Ist 
defendant as prayed for and award. costs 
of the suit to the defendants against Ist 
defendant.” 

5. Defendants 3, 4 end 7 - filed 
1.4.270/76 in O. S. No. 56. of 1970 under 
S. 151 C.P.C. requesting the court to 
permit- them to cross-examine the plain- 
tiff who was examined as P.W. 14. The 
third defendant gave the affidavit 
contending that ‘the plaintiff filed the 
-suit ‘against all the. partners including 
themselves and that they signed’ all the 
account books ` previously- believing the 
plaintiff that he ‘has properly shown. the 
accounts. But , during, the cross-exa~ 
mination of plaintiff by the ‘first defen- 
dant it came out that plaintiff did not 
maintain the accounts properly and the 
signatures of defendants ` was ‘fraudu- 
lently obtained "by the plaintiff. on: the 
aecount books. It is under those -circum- 
stances, the application giving rise to 
the above revision. was filed by the 
petitioners, to cross-examine | the plaintiff 
at this stage. ` 

6. Counter was filed by the “plaintift 
denying the allegations. It is stated’ inthe 
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counter affidavit that after the plaintiff 
entered the witness box there arase 
some ill-feeling between the petitioners: 
and . respondent in- megard ito other 
Matters „extraneous to suit, and motices 
‘were exchanged between the present 
petitioners and respondents. Due. to that 
ill feeling, tte harass the plaintiff, -the 
defendants took wp this method, :cons- 
pired. and colluded with the. first defen- 
dant and filed L.A. 502 af 1975 sfor filing 

a different written statement ; and zit «was 
dismissed. Therefore, ithe plaintiff con- 
tended in the counter that the original 
written statement tiled by defendants 
2 to 8 «accepting the statement of 
accounts stands as commect and as such 
they are.not entitled to cnoss-examine 
the plaintiff at this stage. If they have’ 
got any cause of action on the basis of 
fraud etc. they can agitate those rights 
in. the suit O:: S. No..1 of) 1976 and 
exercise their right of cross-examination 
but they have mo right to cross-examine 
the plaintiff in this suit.: Aeecrding to 
the plaintiff, that petition was filed 
merely to harass him and drag ion the 
matter: 


“|. "The court below allowed ‘that 
petition- observing that the defendants 
should be given. a- hance tbo ross- 
examine and that they may not he 
allowed to put questions. contrary to 
averments in their written statement as- 
they were not allowed to amend their 
statements. It was alse observed by ithe 
court below fhat the objection raised .by 
plaintiff is premature. It is under those 
circurnstances fhis revision | patition is 
filed. 


& Sri iNarasimha Rao, learned 
counsel. appearing for ithe| pelitionar 
contends for the position that the might 
to enosssexamine the witness 1s conferred 
under $S. 137 of the Indian Hyidence Act 

Jy ona person who has adverse 
‘interest to that of a person y “who is sought 
to ibe cross-examined and in wiew of the 
fact that defendants 3, 4 and 7 filed 
„written - -statement. stating that tthe 
„accounts of the plaintiff are maintained 
properly and in wiew-of the funiher tact 
that these defendants: said that tthe swit 
may be decreed in favour of the plaintiff 
as. against the Ist defendant as prayed 
for, the defendants 3, 4 and. i ihave mo 
right to cross-examine the plaintiff, and 
if-they. arė allowed itresults in otherwise 
avoidable harassment to the plaintiff. 


9. Sri A. S.C. Bose, learned counsel: 
appestine for the respondents submitted . 
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on. the. other hand. that. a-most innocuous 
order was passed: by the Court. below 
im permitting, the defendants 3, 4 and 7 
tœ cross-examine: the: plaintiff. confining ` 
that only, to. the matters containedi in tke. 
written. statement and, therefore no 
injury much less irreparable . one s: 
supposed to have been caused to the 
plaintiff and as such. no case’ iss mace 
out for interference: by this woot “under: 
Si 115 © P. ©. 

“10. The point therefore, as already 
noticed, that arises for determination Js 
whether the defendant who filed written 
statement’ stating that the suit’ may te 
decreed’ as: prayed’ for by the plainticr 
can be permitted to cross-examine ‘the 
Plaintiff , 

“1h S. 1387 of the Indian. Evidence Act 
reads thus: 

“137. The examination of a witness by 
the party who calls. him shall be called 
his examirration-in-chief. 


The, examination. of a. witness by the 
adverse party shali be called his cross-: 


examination. The examination of. a, 
witness ‘subsequent. . to the cross- 
examination, by the party who called 


him, shall be called. his re-examination.” 
12. A reading of the aforesaid prov- 
sions. of law indicates, thai the right to 
cross-examine the witness is. conferred. 
by the statute upon the person. concerned, 
only when. he has. an. interest. adverse ta. 
the one who. is proposed to. be. cress, 
examined. The very purpose of . the 
cross-examination is to test the veracity 
of the testimony of the witness. When 
the plaintiff as. well as. defendants. 3, 4+ 
and 7 as. in. this. case, are sailing, together 
in the. sense. that. defendants. 3, 4 and 7 
requested. the court. as matter of fact ta 
decree. the suit. of the plaintiff as prayed 
for by him. and. in view of the further 
fact that the defendants specifically stated 
im their written statement that the 
accounts were maintained properly bz 
the plaintiff, by no stretch. of imagination 
defendants 3,4 and 7 cam he said to 
have any interest: that. can be characteris-- 
edieven.remotely, as adverse to.that. of the 
plaintiff; Under. these circumstances, 
Tam. satisfied’ that Sri. Narasimha Bao 
is quite correct. ín his. contention thaż- 
persons in. the position of defendants 
3, 4: and T. cannot be said to have any. 
right statutorily to: cross-examine the 
plaintiff. When the defendants. do. not-have 
such. a. right conferred upon. them, per- 
mitting, them fo. 
plaintiff would cause. otherwise avoidable 
harassment. fo. the plaintiff, - 


` T Œ. Gangi Reddy v. Dist. 
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13. As against that, Sri Bose contends. 
that most innocuous order was passed by 
the court below in the sense that the 
cross-examination is directed to be con-~. 
fined only. to. the contents of the written 
statement and if the petitioner has ‘got any 
objection, he can raise it at the appro- 


_priate stage if the cross-examination ex-~ 


ceeds or is going to be: directed to a 
matter not mentioned in the written state- 
ment. 

7 14. When.once it is held that defend- 
ants 3, 4 and 7 have no right to cross- 
examine the plaintiff, the plaintiff should 
not be permitted to, be harassed by expos- 
ing himself to the.cross-examination of 
defendants 3, 4 and.7... Under those cir- 
cumstances, I am satisfied that the juris- 
diction conferred. upon the ‘court below 
was exercised illegally in ‘allowing ‘the 


. petition filed by the defendants 3, 4 and 


% and permitting them to cross-examine 
the plaintiff as per the directions con- 
tained in the order sought to be revised 
against. 

“15. For the reasons aforesaid, this re- 
vision petition shall have to be allowed 
and if is hereby accordingly allowed but, 
in the circumstances without costs, 


Petition allowed. 
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B. J. DIVAN, C. J. AND 
MRS. AMARESWARI, J. 

Talasani China Gangi Reddy and an- 
other, Petitioners v. Dist. Collector, 
Anantapur and others, Respondents. 

. W. P. M. P. Nos. .1805, 1863, 1872 and 
1876 of 1977, D/- 21-6-1977. 

Constitution of India, ‘Art. 226 (6) (as 
inserted by 42nd Amendment) and Arti- 
ele 31 (2) — Land Acquisition Act (1894), 
S. 4 — Expression “work of public 
utility” in Art. 226 (6) means work use- 
ful to all members of publie — Land ac- 
quisition proceedings: challenged under 
Art. 226 (1) — Stay can be granted in 
Spite of Art. 226 (6) if acquisition is not 
for public utility. 

The words “public utility” in Art. 226 (6) 
have a narrower meaning than the words. 

‘public purpose” as used in Art. 31 (2). 
The expression “work or project of pub- 
lic utility” -in Art. 226 (6) therefore 
means a work or project like telephone, 
telegraph, railways ete. which is going 
to be useful to all the members of the 
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public and will be available to the public 
at large and not merely to a section of 
the community. Therefore when land 
acquisition proceedings under the Land 
Acquisition Act are challenged under 
Art. 226 (1) interim stay orders can still 
be granted even after the enactment of 
Art. 226 (6) if the acquisition is not being 
made for execution of any work or pro- 
ject of public utility. AIR 1955 SC 810, 
Dist. (Para 2) 
Cases Referred: 
AIR 1955 SC 810 


C. Pattabhirama Rao (in W. P. M. P. 
No. 1805), P. Kodandaramayya (in W. P. 
M. P. No. 1863), M. Rajasekhara Reddy 
(in W. P. M. P. No. 1£72) and B. V. Sub- 
baiah {in W. P. M. P. No. 1876); for Peti- 
tioners; Govt.. Pleader for Excise on be~ 
half of the Respondenis. 


DIVAN, C. J.:— The question as to 
whether the High Court can issue in- 
junctions and stay orcers by way of in- 
terim relief in matters arising out of 
land acquisition proceedings has become 
important after the Forty Second Am- 
endment to the Constitution particularly 
in the light of the language of Cl. (6) of 
Art. 226 which has ben newly inserted 
by the Forty Second Amendment. Under 
that clause it has been provided, so far 
as it is relevant for the purpose of this 
ease as follows: 


“Notwithstanding arrything in Cl. (4) or 
C1. (5) no interim order (whether by way 
of injunction or stay or in any other man- 
ner) shall be made on, or in any proceed- 
ings relating to a pevition under Cl. (1) 
where such order will have the effect of 
delaying any action for execution of 
any work or project of public utility, or 
the acquisition of any property for such 
execution, by the Government or any 
corporation owned or controlled by the 
Government.” 


Chronological 


Therefore, it is necessary to find out in’ 


each case when proc2edings by way of 
land acquisition are challenged by pre- 
sentation of a petition under Art, 226 (1) 
of the Constitution, whether that parti- 
cular acquisition is being made for a 
project or execution cf any work or pro- 
ject of public utility, Art. 31 (2) of the 
Constitution provides that no property 
shall be compulsorily acquired or re- 
quisitioned save for a public purpose. 
The rest of the provisions of Art. 31 (2) 
are not material for the purpose of - this 
order. It is clear that the Legislature 
knew- what -a public- purpose means and 


` yet when it enacted’ Cl: (6) of: Art, 226p- 


[Prs. 1-2} T., C. Gangi Reddy v.. Dist.. Collector, Anantapur 


Paras 


“word ‘public’ rubs on to the w 


A. L Re- 


it did not speak -of acquisition - for any 
public purpose and, indeed, - under the 
Land Acquisition Act, in view of Arti- 
cle 31 (2) of the Constitution, acquisition 
can only be for a public purpose; yet 
the Legislature has used the words ‘pub- 
lie utility’. 


2. The concept of public utility was 
evolved in the United States and it ap- 
pears that the draftsmen who drafted the 
Forty Second Amendment have borrow- 
ed the words ‘public utility’ from the 
American law rather than from any 
other source. According to the Black’s 
Law Dictionary ‘public utility’, means a 
business or service which is engaged in 
regularly supplying the public with some 
commodity or service which ‘is public 
consequence (sic) and need,; such as 
electricity, gas, water, transportation, or 
telephone or telegraph service. Any. 
agency, instrumentality, business in- 
dustry or service which is used or con- 
ducted in such manner as to affect the 
community at large, that is which is not 
limited or restricted to any particular’ 
class of the community. It is true as the 
learned Government Pleader} Mr. D. 
Venkatareddy has urged before us, in 
the context of public purpose, it has 
been held by the Supreme Court in State 
of Bombay v. Ali Gulshan, AIR 1955 SC 
810 that the purpose of a section of the 
public is also a public purpose. How- 
ever, the same analogy cannot !be applied 
when we go to public utility, because the 
rd ‘utility’ 
and there is inter-action between the_two 
words in the phrase ‘public utility’, Pub- 
lic Utility means some service or - work! 
which is going to be used and which is 
going to be useful to all the members o 
the public irrespective of any idistinction 
based on caste, colour or creed and fur- 
ther the work of public utility will b 
available to the general public as a whol 
even after the project is carried out. If 
a project is carried out for Harijans or 
for backward classes only it is not going 
to be available to the members of the 
public nor the work of public utility will 
be available to the public in general, 
Therefore, every work of a public utility 
will be for a public purpose; however, 
‘public purpose’ is not covered! by ‘public 
utility’ public purpose is to {be under- 
stood in the light of the definitions given 
by the Supreme Court and: other Courts 
ever since the enactment of the Constitu- 
tion. Under these circumstances, we 
must hold that when the Legislature by 
enacting thé Forty Second- Amendment : 


| 
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and inserting C1.| (6) of Art. 226, used 
the words ‘execution of any work or pro- 
ject of public utility, or the acquisition 
of any property for such execution’, it 
had a narrower méaning in- mind than 
the words ‘public purpose’, Therefor, 
in each case when there is a challenge to 
the land acquisition proceedings, tke 
Court has to examine whether the acqu-- 
sition of the property which thas been 
challenged is for execution of a work cr 
project for public utility. Project fer 
public utility would merely mean agglc- 
meration of works. Each individual work 


would be covered by publice utility. 
Public utility means some work cr 
service like telephone, telegraph, rai- 


ways etc. whatever it may be, which 
is available to the public at large 
and not merely to a section ci 
the community. If this test is borne 
in mind, then it is obvious that in 
majority of the cases in which acquisi- 
tion is being challenged, interim stay 
orders can still be granted even after 
the enactment of Art. 226 (6) of the Corn 
stitution. All that the Court has to asz 
itself is whether public as a whole thet 
is any member of the public irrespective 
of caste, colour and creed, may be thet 
he is a member of scheduled caste or, a 
higher class, a member of backward com- 
munity or not so backward, will be abl2 
fo. use this service. If the answer is in 
the affirmative i.e. in favour of the usa 
by a member of the public as a whol2 
irrespective of caste or creed in what- 
ever manner it is to be used, it will be 
a public utility. If the acquisition is foz 
such a public utility then only the bam 
contemplated by Art. 226 (6) of the Con- 
stitution will come into operation. 

3. We have delivered this order so as 
to clarify the legal position regarding 
this aspect of law. 

Order. accordingly, 
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GANGADHARA RAO, J. 
: Pathuri Dharma Rao, Petitioner v. 
Vatluru Co-operative Bank and others. 
Respondents. 
Civil Revn. Petn. No. 2107 of 1976, D/- 
10-10-1977.* 


.. Provincial Insolvency Act (5 of 1920). 
S. 24 — Scope of enquiry under — Prima 


:*(Against order of Dist. dJ., . West Godavari, 
Eluru, D/- 17- -1-1976). ne 
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P. Dharma Rao ¥. ‘Vatluru Cc-op. Banki {G... Rao’ J.) 


{Pr 1] ALP. 197. 


facie proof of debtor’s inability to pay 
debts, essential, 


The fact that the petitioner-debtor has 
suppressed some of his assets or that he 
has shown some bogus debts in his peti= 
tion are not matters to be taken into 
consideration while holding the enquiry 
under S, 24. They are matters to bė 
taken into consideration when an appli- 
cation for discharge: comes before the 
Court. At the stage of enquiry under 
S. 24 what is needed'is only prima facie 
proof of his inability to pay the debts. 
Case law reviewed. (Para 8) 

Where a creditor in execution of his 
decree got the petitioner’s share in a 
house sold in public auction, another cre~ 
ditor filed a suit and got petitioner’s pro- 
perty attached ‘before judgment, some 
other creditor in execution of his decree 
got the petitioner arrested and the peti~ 
tioner himself filed a petition for adjudi- 
cating him as an insolvent. 

Held that these facts showed that he 
had committed acts of insolvency and 
that he was entitled to be adjudicated as 
insolvent. (Para 8) 


Cases Referred: Chronological Faras 


AIR 1966 Mad 331 7 

AIR 1932 Mad 237 ; 6 

AIR 1928 Mad 1193 6 

AIR 1926 Mad 494 5 

AIR 1923 Mad 585 7 

AIR 1916 PC 64: ILR 44-Cal 535 5 
- C. V. N. Sastry, for Petitioner. 


ORDER :— The petitioner is a debtor, 
He filed a petition under S. 10 of the 
Provincial Insolvency Act, to decjare 
him an insolvent on the ground that he 
was unable to pay his debts. He bad 


‘borrowed monies from the respondents. 


The 8th respondent obtained a decree in 
O. S. No. 339/1970 on the file of the Dis- 
trict Munsif’s Court, Eluru and in ex- 
ecution of that decree, the petitioner was 
arrested and produced before the Court 
on 8-11-1971. He gave an undertaking 
to the Court that he would file an In- 
solvency Petition and he was released: 
The Ist respondent obtained a decree 
against the petitioner on the foot of à` 
mortgage for a sum of Rs. 10,060/-, and in 
execution of that decree the lands and 
the house of the petitioner were attached 
and the petitioner’s share in the house 
was sold in auction. The second respon- 
dent filed O. S. No. 136/1971 in the Court 
of the Subordinate Judge, Eluru on the 
basis of @ promissory note executed ‘by 


‘the petitioner for - Rs. --15,000/- and- ob- 
tained “attachment before.’jadgment,': of: 
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his family. properties. The petitioner had 
shown his debts in the A schedule to the 
petition. .They come to Rs. 56,652/-. He 
had shown his properties in the B_sche- 
dule. They ere Ac. 4-861/2 cents.. He 
estimated their value at Rs, 5,600/~, 

2. The respondents resisted the peti- 
tion by contending that the petitioner is 
the manager of the joint family since the 
death of his. father in 1949, and the joint 
family owns properties of an eéxtent of 
Ac. 45-76 cents, and most. of the debts 
shown in the A. schedule are. concocted 
_ for the purpose of the petition. The 
petitioner has admitted in the cross-exa- 
mination that his family owned Ac, 50-00 
of land, and he gave security of Ac. 26-30 
cents for the sum of Rs. 10,000/- borrow~ 
ed from the ist defendant. He also ad- 
mitted that. his father gave Ac. 80-00 of 
land to him and to. his other three bro- 
thers. He admitted that he. had> . gt 
1/4th share in the property, but. he. had 
not shown it in the petition schedule, He 
contended that he and his brothers had 
divided the joint ‘family properties in 
1956, ‘but that was not believed’ by both 
the lower Courts in view of the’ docu- 
ments, Exs. B-2 to B-4.‘ Thus; both the 
Courts held that the petitioner had sup- 
Pressed; to mention all the properties in 
the petition. The Insolvency Court held 
that Rs. 30,000/-, out of the debts shown 
by the petitioner, had to be paid joint- 
ly. by the petitioner and his brothers. 
It further observed that even if the peti- 
tioner alone had to pay the balance of 
Rs. 26, 652/~, his 1/4th share of Ac. ‘43-22 
cents and 1/4th' share in the house pro- 
perty was sufficient to` discharge that 
amount. On the ground that he had 
failed to fully disclose his assets and: his 
assets were more than his liabilities and 
he had the capacity to pay the , debts, 
the Insolvency Court dismissed the peti-« 
tion, - ‘Those findings were ‘confirmed in 


appeal ‘by the District Judge,’ West 
Godavari, } 
3. It -ïs submitted by the learned 


counsel for the petitioner that there is 
no clear finding that the value of his 
assets is more than his debts. I do not 
agree. -If we read the judgment of 
both the lower courts as a whole, that 
is the conclusion they have arrived at, : 

4. Next it is submitted that in a 
debtor’s petition the debtor has to. fur- 
nish only -prima facie proof of his in- 
ability to pay the debts under S, 24 of 
the Provincial Insolvency Act, and the 
petitioner had adduced such a proof. it 
&. further stated that in execution of a. 
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decree his share in the house; was sold, 
fn another suit his property was attach~ 
ed before judgment, and in a' third suit 
fn execution of the decree. he was arrest- 
ed and these are sufficient to'show that 
he had no means ta pay the, debts. 
-5.-‘In order to ‘appreciate this ques- 
tion ît is necessary to refer to the rele- 
vant provisions of the Provincial Insol- 
vency Act. Under S. 6, a debtor com- 
mits: an: act of ‘insolvency, if any of his 
. property‘ has been sold in execution of. 
the decree of any court for the paymerit 
of ‘money, or if he petitions ito be ad= 
judged ean insolvent under the! provisions 
of the Act, or if he is imprisoned in 
execution of the decree of any court for 
the payment of money. In ‘this case, 
admittedly, the property of | the peti< 
tioner was“sold in execution of a decree, 
obtained by` the tst respondent for the 
payment of money. In addition, he had 
petitioned’ to be adjudged as an insol- 
vent. Therefore, the’ petitioner has ‘com- 
mitted -acts of insolvency. ` Under S. 10, 
a debtor shall not be ‘entitled: to present 
en insolvency petition, unless | he is un- 
able to pay his debts, and [his debts 
amount to five hundred rupees; or he is 
under arrest or imprisonment in execu- 
tion of the decree cf any ‘co art for the 
payment of money. In this case, admit- 
tedly,- the petitioner’s debts’ amount to 
Rs, 500/-, He was also -undef arrest in 
execution of a decrée for the payment of 
money. Still he will: not be able to 
present a petition, unless he is uriable 
to pay his debts. The procedure for 
enquiring into-his petition is laid down 
in S. 24. Under that: Section, the court 
shall require proof that the; debtor is 
entitled to present the petition. He 
shall, for the purpose of Toa his 
inability to pay his debts, be- required to 
furnish only such proof as tol satisfy the 
court that there ‘are prima facie grounds 
for believing the same and ithe court, 
if and when so satisfied; shall not be 
bound to hear : any: further ' evidence 
thereon. . Thus, the petitioner: has only 
to make out a prima facie case to satisfy 
the court that he ‘s unable’ ‘to pay his 
debts, These provisions have been . the 
subject matter of interpretation by the 
Privy Council and the various High 
Courts. In Chhatrapat Singh Dugar v, 
Kharag Singh Lachmiram, (1917) ILR 44 
Cal 535: (AIR 1916 PC 64),| the Privy . 
Council held that, 


` “On an application under he Provin- 
cial Insolvency Act by a debtor to be 
declared an insolvent where all. the con- 


i 
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ditions specified.-in 'the Act have admi:- 
tedly been. satisfied, he is entitled: to an 
order of. adjudication. ..-This. does net 
depend on the discretion of the Court, 
but is a statutory right of which ke 
cannot be deprived by. the Court on tke 
ground that his petition is “an abuse of 
the. process of the. Court”.” - 


The Privy Council further observed that, 
‘“the- stage at which to visit with its 
due consequences any” ‘misconduct of a 
debtor is when his application for dis~ 
charge comes before the Court, and not 
on the initial proceeding”, 
In Narayanappa v. “Bheemappa, AIR 1926 
Mad 4%, ‘a Division Bench of the” Mad- 
ras High Court held that, - a 
. “When a person presents a pétition to 
be adjudicated an insolvent that petition 
itself is ‘treated as an‘ act of bankruptcy 


andèr the Insolvency Law. -And whei. 


he says that his liabilities are more than 
his assets, that must be taken as soma 
evidence that he is unable to meet his 


liabilities. No enquiry need ‘be made as ` 


to whether some of the debts mentioned 
in his petition are real debts. An en- 
quiry into the bona fides of the insol« 
vent should be held when he comes up 
for discharge and not before”. 

The learned Judges observed that, what 
the Court has to do is to see whether, 
prima ‘facie, the person applying to be 
adjudicated insolvent is unable to pay 
his debts. 


6. In .Srirangachariar v. Narasimha 
Iyer, AIR 1928 Mad 1193, paii Ja 
held that, 


“the mere fact that the debtor has 
large properties is no ground for holding 
that he is able to pay his debts. A man 
may have property but he may be un- 
able to raise money to pay his debts 
and, therefore, the Court is. not entitle 
to come to the: conclusion that the mar 
is not unable to pay his debts- because 
he has got properties the value: of which 
is more than -that of Be, debti he. has 
to` pay. ” 

In- that case an issue was vee vie- 
ther the petitioner had suppressed ‘any 
other assets. The learned. Judge held 
that “it was not germane to the enquiry 
which a Court ought to hold: under 
S. 24, and that the petitioner’ ‘has ‘not 
brought to the notice of thé court all 
his property is’: no ground- for -holding 
that he is ablé-to pay his debts.” ‘The 
learned Judge ‘further’ -observed that, 
“when a debtor comes forward and ‘says 
that he is- unable “to pay ‘his debts, the 
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Court has “to. satisfy. itself - whether he 
is unable to pay: them and if he has. 
assets or'if his property: cannot be cor- 
verted into, money, the -staternent. of the 
debtor ‘that he is unable. to:pay his debts: 
must. be accepted as. true unless: the 
Court .has reasons: te think. that. all his 
debts are fictitious debts.: and that: he is: 
making the application with the ulterior, 
motive.” In Doraiswamiï y, Abdul Suban. 
AIR 1932 Mad 237, a Division. Bench: of 
the Madras High Court held that, 

"The Fossession of assets is not a con- 
dition - ‘necessary for a debtor to prove 
before he is ‘adjudicated'-insolvent. The 
conditions which ‘should be complied: 
with by a debtor présenting en applica- 
tion for adjudication aré mentioned in, 
S. 10. The debtor has æ statutory right 
of. getting himself adjudicated ar insol-- 
oo if he pae ied the provisions of 

10. 33 . 

7. In -Krishneppa v. Kasiviswanathan, 
AIR 1966 Mad 331, Natesan, J., held 


-that in a petition filed by a debtor at 


the time of the initiation of the proceéd- 
ings, the Court has only to be satisfied 
that the essential conditions for adjudi- 
cation as. provided under the Act. are 
present. In that case, the decree debt 
exceeded Rs. _500/- and the debtor had 
applied ‘for ‘being adjudicated: The 
learned Judge held that, that will be 
sufficient leaving aside the further fact 
that he had ‘been arrested also in execu~ 
tion of the decree. In Lakshminarayana 
v. Subramania, AFR 1929 Mad 585, it has 
been held that when the properties are 
under attachment ang presumably would 


:be sold, it is not possible for the debtor 


to realise the price himself or to use 
them for the payment of his debts. 

“8: Bearing these principles, in. ‘mind, T 
will now examine the facts of this case, 
In execution of. the’ decree obtained by 
the Ist: respondent.’ the ‘petitioner’s share 
in the house*was sold in public auction. 
The 2nd respondent filed a.suit and. got 
attachment of his properties before judg- 
ment. The 8th respondent obtained ‘a 
decree against him and im execution of 
that- decree he ‘got the petitioner arrest- 
ed. - In addition, the petitioner himself 
has filed a petition. to adjudicate him: as 
an insolvent. ‘These facts go to show 
that he las committed. acts of insol- 
vency, The finding of the lower court 
fs that he. has 1/4th share in. the joint 
family properties of Ac, 44-76 cents. 
Even assuming it is so; it-is-only an un- 
divided share which he cannot easily” 
‘sell and immediately‘ realise the pros 
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ceeds. Further they are under attach- 
ment. The fact that he has suppressed 
some of his assets or that he has shown 
-{some bogus debts in his petition are not 
matters to be taken into consideration 
while holding the enquiry under S. 24, 
They are matters to be taken into con- 
sideration when an application for dis- 
charge comes before the Court. At this 
stage, what is needed is only prima facie 
proof of his inability to pay the debis, 
In these circumstances, I have to hold 
that the orders passed ‘by both the lower 
courts are not correct and the petitioner 
is entitled to be adjudicated as an in- 
solvent. Consequently, the revision peti- 
tion is allowed and the matter is re- 
mitted to the Subordinate Judge, Eluru, 
for disposal, In the circumstances of 
{the case, I direct each party to bear his 
‘costs, 


Revision allowed, 
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FULL BENCH* 


B. J. DIVAN, C. J., SAMBASIVA RAO, 
LAKSHMAIAH, MUKTADAR AND 
RAGHUVIR, JJ. 


T. Munuswami Naidu (died) and others, 
Petitioners v. R. Venkata Reddi and 
‘ others, Respondents. ` / 

' Writ Petn. No. 6725 of 1974, DI- 27-7- 
1977.** 

Andhra Pradesh (Andhra PER Estates 
(Abolition and Conversion into Ryot- 
wari) Act (26 of 1948), Ss. 56 (1) (c), 55, 
11 and 15 — Operation of S. 56 (1) (c) 
whether limited only to the purposes of 
Ss. 55 and 56 (1) (a) and (b) or it can be 
extended beyond so as to include within 
its ambit the matters dealt with by or 
wader S. 11 also. AIR 1974 Andh Pra 85 
(FB) and AIR 1977 Andh Pra 283, Over- 
ruled; AIR 1969 Mad 14, Dissented from. 
(Interpretation of. Statutes). 


Under S. 56 (1) (c) the Settlement 
Officer can decide the question as to who 
the lawful ryot is in respect of a holding 
not merely for the purposes ` mentioned 
in Cls. (a) and (b) of S. 56 (1) but for all 


*(Note: The judgments in the-case are 
printed in the order in which they are 
-given in the certified copy—Ed.). 


— 


** (Decided by Full Bench on order of re- 
ference made by B. J. Divan C. J. and 
- Mrs: Amareswari, J. on 23- Ek 1977.) 
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T.'M. Naidu v. R. Venkata Reddi (FB) 


‘Section 56 (1) (c) and S. 56 


AR: 


purposes of the Abolition Act, including 
the purpose of granting ryotwari pattas 
under S. 11. ‘The applicability of Sec- 
tion 56 (1) (c) of the Act cannot be con- 
fined only to sub-cls. (b) and (a) of sub- 


S, (1) of S. 56 read with S. 55 of the Act. 


It can be extended beyond so as to in- 
clude within its ambit the matter dealt 
with under S. 11 of the mal also, AIR 
1974 Andh Pra 85 (FB) and AIR 1977 
Andh Pra 283, Overruled; AIR 1969 Mad 


14, Dissented. from, (Caga law discussed). 
(Paras 62, 194) 

Section 56 (1) (c) is an independent 
provision intended to. have! amplitude 
beyond. the scope of S. 55 and Cls. .(a) 
and (b) of S. 56 (1). Section 56 (1) (c) is 


as much an independent and substantive 
provision as S. 15. (Paras 39, 40) , 
The enquiry postulated under S. 56 


_ (1) (c) is not limited merely to situa- 


tions arising under Cls. (a) and (b) of 
S. 56 (1). Under Cl. (c) the! Settlement 
Officer is empowered to decide the ques- 
tion who the lawful ryot is in respect of 
any holding in whatever context that 
dispute arises under the Abolition Act. 
(Para 37) 
It cannot be said that S. 56 (1) (c) is 
a transitory provision. That section is | 
transitory only in the sense that the en- | 
tire Abolition Act is transitory, for once 
estates are abolished and ryotwari set- 
tlement has been introduced, the Abo- 
lition Act itself ceases to be lof any use. 
So long as some claims and disputes 
under the Abolition Act remain unre- 
solved, its provisions continue to be in 
force and to be applicable. If a ques- 
tion arises as to who is the lawful ryot 
in respect of a holding, clearly that dis- 
pute can be decided only under S. 56 
(1) (e). : (Para 38) 
The Abolition Act has been intended 
to be a self-contained Code! and to be 
self-sufficient for carrying lout all the 
purposes of the Abolition) Act. The 
Legislature wanted to make! a self-con- 
tained’ enactment for abolition of the 
estates and for introduction or ryot- 
wari settlement. If in the (process the 
rights of persons in lands| are deter- 
mined, that is necessarily a part of. the 
fntroduction of ryotwari | settlement. 
(2) are two 
of such provisions intended to. give effect 


and implement the purposes of the: Abo- 


lition Act. The Courts of law can only 


` place proper ‘and harmonious -construc- 
. tion on the various provisions: of ‘an en- 


actment. The only guiding. principle 


' : while’ giving: such a construction ‘is whe-" 
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ther the intendment of the Act is carji- 
- ed out under the provision or not. Mo 
Judge shall be deterred while giving a 
reasonable and harmonious construction 
to the provisions of the Act by the pcs- 
sible consequences of such interpretaticn. 
(Paras 11, £5) 

Introduction ‘of the ryotwari settle- 
ment in the taken over estates being one 
of the proclaimed: purposes of the Abo- 
lition Act, it ‘cannot be contemplated 
even for a minute, that the Legislature 
has failed to provide a machinery for 
the determination of a crucial question 
like who the lawful ryot in respect of any 
holding is. If the scope of Cl. (c) of S. 56 11) 
is limited to the purposes of Cls. `a) 
and (b) of that sub-section, then it world 
defeat the very crucial purpose of the 
Abolition Act of introducing ryotwari 
settlement. Knowing the purpose and 
the intendment of the Abolition Act, 
which are clearly proclaimed in the pre- 


amble and reiterated in the several pro-' 


visions of the enactment, a harmonicus 
construction has to be laid:so as to give 
full effect to the declared purpose of the 
Abolition Act. (Para 31) 


It is unwarranted to place a construc- 
tion on S. 56 (1) (c) on the basis of its 
contextual relationship with S. 55 and 
Cls. (a) and (b) of S. 56 (1). It is rot 


safe at all to introduce the concept of - 


contextual relationship in the construc- 
tion of miscellaneous provisions, When 
there is a miscellany of provisions deal- 
ing with several aspects and features in 
the statute, it is unreasonable to rely on 
contextual relationship while interpret- 
ing those provisions. (Para 38) 


Reading Ss. 11 to 14 in the light of 
S. 5 read with the proviso to S. 3 (d), it 
is abundantly clear that it is the Settle- 
ment Officer that will have to decide as 
to who is entitled to ryotwari pacta 
under Ss. 11 to 14, be he a ryot or a 
land-holder. (Para 18) 


It should be noted the collection of 
arrears of rent is a crucial part of S. 35. 


Since that was not repeated in the mar- - 


ginal note of S. 56 and since, on the 
-other hand, the marginal note indicates 
a more general and comprehensive 
nature of the disputes, it is reasonable to 
construe that S. 56 is an independent 
section by itself and is not merely sup- 
plementary to S. 55. It is true tkat 


.Cls. (a) and (b)- of S. 56 (1) relate to rent 
‘like Ss. 9,`10 and 15, it is reasonable to 


in arrears and may be that while im- 
plementing S. 55, questions contemplated 
-by Gls:-(a) arid (b) of S.-56 (1) arise. They 
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‘are. decided ‘by the Settlement Officer 


‘sion “any” 
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under S. 56. But ‘it would be doing: 
violence to the language of S. 56 and to. 
the scheme of the Abolition Act itself, if 
the power of the Settlement Officer 
under S. 56 is limited to disputes which: 
are related to S. 55. It must also be 
noted that S. 56 is concerned with dis- 
putes arising after an estate is notified. 
So, it is reasonable to understand sub- 
s. (1) as providing for decision of dis- 
pute which arise after an estate is noti- 
fied not only in regard to arrears of rent 
accrued before the notified date but also 
subsequent to the notification of the 
estate, (Paras 26, 27) 

The words “lawful ryot” bring into 
Cl, (c) a much wider scope and ampli- 
tude than the mere determination of the 
ryot in arrears of rent. The wider am- 
plitude of Cl. (c) is also clearly brought 
out by the words “any holding”. If the 
purpose of the provision is only to find 
out the ryot who is in arrears of rent in 
réspect of a holding, then the Legisla- 
ture would have used the words “ryot 
in respect of the holding for which 
arrears of rent are due”. The expres- 
clearly and unambiguously 
shows the intention of the Legislature 
that whenever a question arises, in what- 
ever context it may be, as to who the 
ryot in respect of any holding is and who 
has got right and interest in any holding, 
that dispute also shall be decided by the 
Settlement Officer. That dispute, it is 


. patent from the language of the clause 


and also from the language in which the 
marginal note is couched, may arise in 
respect of any holding, be it a holding 


_ in respect of which arrears'of rent wére 


due or be it any other holding, to find 
out who the lawful ryot is in respect 
thereof. Simply because Cl. (c) follows 


. Cis. (a) and (b) in S. 56 (1), it cannot be 


construed to be in nature of ejusdem 
generis or that its ambit is confined only 
to Cls. (a) and (b). To read such a limi- 
tation into Cl. (c) would be doing violence 


_to the language of the clause. 


(Para 29). 

It is worthy of note that as in Ss. 9, 10 
and 15, so also in S. 56 (2) the decision 
of the Tribunal in appeal is declared as 
final and as not being liable to be ques- 
tioned in any Court of law. When an ap- 
peal is provided against the decision of 
the Settlement Officer under S. 56, as it 
has been provided in some other matters 


construe ‘that: Cl.‘ (c) is intended-to apply 


‘not’ merely .te- cases ‘which arise = únder 


` 
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Cls. (a) and -(b) of S. 56 (1) but to all 
cases where there is a dispute as to who 
the lawful ryot in respect of any hold- 
ing is which must necessarily include 
such disputes which arise under S. 11. 


(Para 32) 
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(Andhra -Area) Estates Abolition: Act 
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(hereinafter referred to, as ‘the Aboli- 
tion Act’) limited only to the purposes 
of Ss. 55 and 56 (1) (a) and (b) of that 
Act? Cannot the Settlement Officer 
decide the question as to who, the. law- 
ful ryot in respect of- any holding: is 
when such a dispute arises while consi« 
dering the application or applications 
filed under S., 11. of the Abolition Act 
for. granting ryotwari pattas | and also 
when a similar question arises|under the 
other - provisions of the Abolition Act? A 
Full Bench of three Judges of this Court 
answered the first „question in the afirma- 
tive and the seeond in the negative in 
Cherukuru Muthayya v. Gadde Gopala- 
krishnayya (AIR 1974 Andh Pra. 85 : 1973 
(2). APLJ 209) (FB).. A Division, Bench 
of this Court consisting of Divan, C. J. 
and Amareswari. J. doubted. the correct~ 
ness of this view and felt that it re- 
quired reconsideration. That is why as 
mahy as five of us are obliged, to exa- 
mine the question. : 

2. The dispute relates to a land of 
Ac, 12-32 cents.. It is in a former Zamin~ 
dari estate, The present writ | petitioner 
filed O.. S. No. 247/48 in the District 
Munsif’s Court, Madanapalli for declara- 
tion of his title to and possession of this 
land against the respondent. That sult 
was decreed on 20th ‘of July,) 1950: In 
A. S. 42/51, which was the respondent’s 
appeal, the Sub Court, Chittoor, by its 
order dated 31-12-1951 reversed ` the trial 
Courts judgment, The petitioner carried 
the matter to the High Court of Madras 
in S. A. No, 539/52 which was transfer- 
red to the High Court of Andhra. 
Satyanarayana. Rao, J., dismissed the 
second appeal on 13th of July, 1955 point- 
ing out that the Zamindari estate had 
been. notified under the Abolition Act 
and consequently the Settlemént Officer 
should ; decide the questions which were 
raised in the suit.. Even by that time the 
respondent had filed an applical ion under 
S. 11 of the Abolition Act before the 
Settlement Officer. That. Officer held 
that the dispute raised by the respon- 
dent under S. 11 should really, be decid-~ 
ed under S. 56 a) (c) and could. not be 
decided under an` application | for patta 
under ‘S.: 11. ` In révision the Director of 








Settlements confirmed. this view. 


3. Thereupon, ‘the present | petitioner 
made an. application under S. 156 (1) (c) 
praying that it might be decided as to- 
who the lawful ryot-is in respect of that 
holding. The. Assistant Settlement. Offi- 
cer disposed of. the petition on 20th of 
duly, 1964 and. held that .the| petitioner 
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was the lawful-. ryot, The respondent 
carried .the matter in, appeal. to the Ap- 
pellate Tribunal at Chittoor in T, A. Nos, 
2and 3 of 1965. -It was pending for nine 
years and when it was finally taken up 
for consideration, the above Full Bench 
decision in. Muthayya’s case (AIR 1974 
Andh Pra 85) (FB) (supra) had com3, 
Following ‘that decision..the Appellate 
Tribunal, by its decision dated 29th Juna, 
1974, held ‘that the petitioner’s applica% 
tion under S. 56 (1) (c) was not main< 
tainable and the dispute as to who tke 
lawful ryot In respect of the holding is 
could not be decided when it rélated to 
a claim for patta under S. 11, Sayirg 
this the Tribunal allowed the appeal of 
the respondent. The present writ peti- 
tion has been filed challenging the cor- 
rectness of the Tribunal’s decision. The 
Tribunal was bound to follow the Full 
Bench decision and so it did.. The ques- 
tion now is whether the very. limited 
scope given to Cl. (e) of S. 56 (1) of tke 
Abolition Act by the said Full Bench is 
correct, ! 


4. The ‘Full Bench in ie oct 
ease (AIR 1974 Andh Pra 85) (FB) (supra) 
was decided in a regular civil appeal and 
a writ petition. The appeal arose out ef 
a suit for ‘injunction. The defence was 
that the plaintiffs had no title to or pos- 
session of the land in question. The de- 
fendant also raised a question that since 
he had filed an application under See- 
tion 56 (i). of the Abolition Act, the 
Civil Court had no jurisdiction to try 


the suit. The trial Court held that tke. 


plaintiffs were -entitled to and in posses 
sion of the land. All the same it dis- 
missed the'suit in regard to one of the 
items on the ground that the dispute be- 
tween the parties was as to who the 
lawful ryot was and although the suit 
was for injunction it was not a claim 
beyond the purview of S. 56 of the Abot- 
tion Act. Consequently, the Civil Court 
had no: jurisdiction to adjudicate upon 
the disputes in respect of that item, The 
trial court accordingly dismissed the sut 
in regard to Item 1 but decreed it in SO 
far as Item 2 was concerned, The ap- 
plication filed by the defendant under 
S. 56 (1) (c) of the Abolition Act was 
dismissed by the Assistant Settlemert 
Officer who held that the dispute could 
be settled by. Civil Court. The defen 


dant appealed to the Estates Abolition: 


Tribunal which set aside the order af 
the Assistant Settlement Officer and re- 
mitted the case to that Officer. for fresh 


disposal, After remand the Assistant ` 
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Settlement Officer allowed the applica- 
tion finding that the 1st defendant was 
the owner of Item 1 and was, therefore, 
entitled to, a ryotwari patta. This time 
the plaintiffs preferred. an appeal to the 
Tribunal who found that the land was 
in the possession of the plaintiffs in 
pursuance of the Civil Courts order. 


. Till then, it was in the occupation of the 


lst defendant. Thus it: agreed with the 
view taken by the Assistant Settlement 
Officer and consequently dismissed the 
appeal. The writ petition was filed to 
challenge this concurrent view of the 
two authorities below. The appeal was 
transferred to the High Court to be heard 
and disposed of along with the writ 
petition. Both of them came up for 
hearing before Obul Reddi, J. (as he 
then was), Obul Reddi, J. (as he then 
was), on an analysis of the contentions, 
posed. the question for decision in me 
two matters thus: 

“What is the effect of a decision ren- 
dered by a Settlement Officer or the 
Estates Abolition Tribunal under S. 56 (1) 
of the Act, In other words, has the 
Civil Court no jurisdiction to inquire 
into the question of title and possession 
when once the Settlement Officer or. the 
Tribunal decides a question as to who 
the lawful ryot is, and as a consequence 
thereof a patta is granted to the person 
2 -whose favour the decision was render- 

Or 
The learned Judge proceeded te notice 
several decisions of the Madras and 
Andhra Pradesh High Courts relating to 
the. jurisdiction of the Civil Court vis-a- 
vis the decision of the Settlement Off- 
cer under’S. 56 (1) (c) of the Abolition 
Act and found that there was a conflict 
fn the opinions expressed Sy several 
Division Benches of this Court. In order 
to resolve the confusion which arose out 
of this continuous conflict, the learned 
Judge referred the two matters to a 
Full Bench, That was how the Full 
Bench came to consider these cases. 

5. We will now point out how Gopal 
Rao. Ekbote, Chief Justice, speaking for 
the Full Bench, reasoned out his conclu- 
sions, After referring to the facts of the 
eases and how they came up before the 
Full Bench, the learned Chief Justice 
noticed that the first contention which 
had to be answered was “whether an 
application under S. 56 (1) (c) ean lie as 
was filed in the present case, for netting 
a decision as to who the lawful ryot, is, 
irrespective of the context in which 
Cl. (c) of that section appears’? In the 
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first place, it was pointed out that S. 56 


is'a transitory provision and applies only. 


to ‘cases where immediately after the 
abolition of an estate disputes arise be- 
tween the landholder and ‘his ryots re~ 
garding the payment of any rents. Then 
the learned Chief Justice proceeded to 
point out the contextual relationship of 
S. 56 (1) (c) with other provisions of the 
Chapter in which that section appears. 
Since S. 56 is found ir the Chapter which 
appears under the heading “Miscellane- 
ous” and S. 55, which is the first sec- 
tion in that Chapter, -elates to collection 
of arrears of rent which accrued before 
the notified date and then Cls. (a) and 
(b) of sub-s. (1) of S. 56 also deal with 
arrears of rent, it was reasonable, so 
the learned Chief Justice opined, to con- 
strue the scope of CL (c) as being con- 
fined to the questions which might arise 
under S. 55 and Cis. (a) and (b) of Sec- 
tion 56 (1). 


-$. Then reference was made to the 
subsequent provisions upto S. 68 which 
is the last provision in the Abolition Act. 
It was pointed out that aptly to the 
heading “Miscellaneous”, various un- 
connected and miscellaneous provisions 
have been incorporated in the Chapter. 
Secondly, there is a fasciculus of Ss. 55 
to 59 both inclusive which make provi- 
sion for settling the disputes between the 
Jand-holder and the ryots relating to the 
claim of the landholder against the 
ryots pending on the date of notification 
or arising thereafter. In the opinion of 
the learned: Chief Justice, all these dis- 
putes relate to the payment of rent or 
arrears due. Section 56 has to be read 
‘therefore in the context of S. 55. 
Clause (c) of S. 56 (1) cannot be read in 
isolation and out-of context ‘with the 
_ other clauses of S. 56 (1). If so read in 

the context with the other two clauses 
and bearing in mind the provisions of 
S. 55, there is no possibility for any 
doubt that the dispute postulated by 
Cl. (c) is only in regard to the disputes 
covered by Cis. (a) and (b) In other 
words, the inquiry under Cl. (c) by a 
Settlement Officer can only be in regard 
to the disputes whicn arise as to from 
which ryot the arrears of-rent are due 
to the land holder in regard to a parti- 
eular holding. Cl. (c) is not an inde- 
pendent provision nor is it.a substantive 
provision and it does not postulate any 
independent . inquiry, ‘Therefore, in the 
. opinion: .of. the learned Chief Justice the 


. place: where:-S.-:56 -appears; its: .contex<" 
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tual relationship with S. 55. and the 
purpose of S. 56 read as a whole, make 
it clear that an enquiry. into a guestion 
covered by Cl. (c) is intimately and in- 
tegrally connected with Ss. 55 and 56 
only, Further, since there was-no other 
purpose in empowering the Settlement 
Officer to decide the dispute under S. 56 
(1) (c), the scope of the clause must be 
limited only to purposes for) fastening 
the liability of rent due. | 


7. Then Ss. 12 to 15 were noticed 
and it was held that for the purpose of 
these sections it was not necessary to 
decide any question as to who the law~ 
ful ryot was under S. 56 (1) (©. S.°15 
read with Ss. 12 to 14 provides a com~ 
plete code in themselves for granting of 
pattas to land holders. Consequently 
S. 56 (1) (c) has no relevance with S. 15. 

8. Then taking up S. 11 it was point- 
ed out that it does not indicate any 
procedure for the grant of a patta. It 
does not even postulate any application 
for that purpose. At the same time, it 
was noted that the enquiry under S. 11 
can commence not only suo motu but 
alsa on an application by a ryot. What: 
Sec. 11 empowers the Settlement Officer 
to decide is whether the land in ques- 
tion is a ryoti land and whether a par- 
ticular ryot is entitled to a ryotwari 
patta for such a land, Sec. 11, unlike 
S: 15, does not make an order under 
that Section final and does not prohibit 
that being questioned in a Court of law. 
Therefore, the legislature’s intention to 
clothe orders under S. 11 with finality 
is patent. Keeping in view the scheme 
and the purpose ‘of the Act and its pro- 
visions for decision of all disputes, it 
could be seen that it did not think it 
necessary or desirable to allow disputes 
of: title between the rival ryots to be 
finally decided under the Act except for 
the purpose of S: 15. Therefore, it can 
be concluded that S. 56 (1) (c) has no 
relation whatever with determination of 
any. question under S. 11.| The two 
are independent and mutually exclusive 
provisions and do not supplement each 
other. Having recorded these’ conclu- 
sions it was held that the lapplication 
made by the ist deféndant in. the suit 
was: misconceived since it was not made 
for the purpose of S. 55 or cls. (a) and 
(b) of S. 56°(1).. The Settlement Officer 
and the Appellate Tribunal: had ne 
jurisdiction to entertain such z pph 
tion. ž . 











< 9 Then Gopal Rao Ekbote, -c Jy 


‘took. up the: second ° guestion: that: unless 
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and until a patta is granted under the 
Abolition Act, no. suit for possession or 
injunction ‘by a person who claims dis- 
possession i or non-interference in his 
possession can lie. Since it was alreacy 
decided on the first point that the Settle- 
ment Officer and the Appellate Tribunal 
had no jurisdiction to entertain the 
application. by the ist defendant, that 
would not:come in the way of institu7- 
ing a civil suit for injunction. After 
referring to a number of decisions tre 
learned Chief Justice concluded his judg- 
ment holding that a suit can be filed in 
a civil court even though the person in 
possession may not have been granted a 
Patta and that S. 9 of the Civil P. C. 
does not stand in the way of such a 
suit. 

10. The above decision of the Full 
Bench is in two parts. The first pact 
relates to the scope of S. 56 (1) (c) ard 
the second part to the maintainability 
of the suit in a civil court without a 
patta, In the case before us, the secord 
question does not arise as there is ro 
suit for possession or injunction. In this 
case we are concerned only with the 
view expressed by the- above Full Bench 
on the restricteed scope given to S. 56 
(1) (c). We would like to make it clear 
that since'the question of maintainabi- 
lity of a ‘civil suit without.a ryotwari 
patta or after securing a ryotwari patta 
under the Abolition Act is not posed be- 
fore us, we do not express any view ™ 
that aspect. 
lL In order to decide the Guiastiea: 

it is necessary to understand the puz- 
pose and scheme of the Abolition Act 
- and to have a conspectus of the statute. 
We will do so now. In, some areas of 
the Madras Province, there used to be 
permanent settlement on account of 
which many estates came into existence. 
Some were, Zamindari estates some were 
Inam estates and some others were 
under-tenure estates. In 1908 the Mad- 
ras Legislature made the Andhra Pra- 
desh (Andhra Area) Estates Land Act, 
1908 for the purpose of declaring ard 
amending the law relating to the hold- 
ing of land in estates in that province. 
That Act underwent very many amend- 
ments in the light of the developirg 
Situation. As the winds of change blew 
stronger, the Madras Legislature thought 
it.. necessary to. abolish the estates ard 
to introduce. ryotwari.-system in ‘the 
areas covered by the estates. Conse- 
quently, -the’.Andhra © Pradesh - (Andhra 


a Area),, Estates (Abolition and -Conversicn 
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into Ryotwari) Act of 1948 was made. 
Its declared purpose is “to provide for 


‘the repeal of the permanent settlement, . 


the acquisitions of the rights of land- 
holders in permanently settled and cer- 
tain other estates in the State of Andhra, 
and the introduction of the ryotwari 
settlement in such estates.” The above 
declaration is contained in the preamble 
to the Act.. Thus, it is manifest that the 
two declared. purposes of the enactment 
are firstly to repeal the permanent 
settlement and acquire -the rights of the 
land holders and secondly te introduce 
ryotwari settlement in such estates. The 
process postulated by the Abolition Act 
could not be completed without imple- 
menting either of the two purposes. It 
is, therefore, reasonable to understand 
the intendment of the Legislature while 
making the enactment as introducing 
ryotwari settlement in all the areas 
covered by the estates after abolition of 
the system of permanent settlement and 
acquiring the rights of the land holders 
therein. It must necessarily follow that 
the Legislature has also intended to 
create the necessary machinery for im- 
plementing the purposes of the Abolition 
Act. To put it in other words, the Abo- 
lition Act has been intended to be a 
self-contained Code and to be self-suffi- 
cient for carrying out all the purposes 
of the Abolition Act. 

12. This appreciation of the intend- 
ment of the Legislature is fully borne 
out by the different provisions of the 
Abolition Act as well. All expressions 
Land Act are 
given the same meanings in the Abolition 
Act also unless of course ‘there is any~ 
thing repugnant in the subject or con- 
text. It is so made clear by cl. (1) of 
S. 2 of the Abolition Act. According to 
cl. (3) of that section “estate” means a 
Zamindari or an under-tenure or an 
inam estate. An inclusive definition to 
the expression “land holder” is added 
in cl. (8) by bringing into the ambit of 
the definition a joint Hindu family: and 
a darmila inamdar as well. This is in 
addition to the definition of that ex- 
pression contained in S. 3 (5) of the 
Estates Land Act. According to that 
definition, a person owning an estate or 
part thereof and also every person en- 
titled to collect. the rents of the whole 
or any ‘portion of the estate -is a land- 
holder. It would be pertinent to note 


‘the second paragraph of: the definition 


of. “landholder” ‘contained ‘in the Estates 
Land. Act, It lays. down: that.. if ‘there: 
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is a dispute: as to who the landholder 
is for the purpose of the Act, the per- 
son whom the Collector may recognise 
or nominate as such landholder in ac- 
cordance with the rules to be framed 
by the State Government in this behalf 
is deemed to'be the landholder. This is 
subject to any deerze or order of a 
competent Court, What-we would: like 
to emphasise ‘is that the Estates Land 
' Act itself had provided:a process through 
which disputes as to who the land- 
holder is for the purpose of the Act 
could ‘be settled. Primarily that. func- 
tion was allotted to the Collector. S. -2 
(13) of the Abolition Act defined ‘Settle- 
ment Officer” as the officer appointed in 
. relation to any estate or part’ of an 
estate under S. 5 (1). Cl. (14) says’ that 
“Tribunal” means a Tribunal constituted 
under S. 3 and having jurisdiction. ' 

: 18. It ïs S. 3 ‘which elaborates ‘the 
consequenzes of notification of an estate 
that was abolished, Ci. (@) of that sec- 
tion says that once there’ is a -notifica- 
tion in respect of an estate, the Perma- 
nent Settlement. Regulation 1802,: the 
Estates Land Act and all other enact- 
ments applicable to the estate shall be 
deemed tc have been repealed in so far 
as that estate is concérned excepting the 
.Reduction of Rent Act, 1947. Ci (b) 
declares that on such notification ‘the 
entire estate stands transferred. to` the 
Government and vests in them ‘free ‘of 
all encumbrances; Not only’ this, all 
other enactments applicable to ryotwari 
areas would also apply to the area‘ of 
the estate once a notification is made. 
Cl. (c) puts an end' te all the rights’ and 
interests created in or over ‘the estate 
before the notified date by- the land- 
holder and’ such rights and interests 
cease and determine as. against the Gov- 
ernment. Cl. (d) empowers the Govern- 
ment to temove-any obstruction which 
maybe raised while ‘taking possession: of 
the. estate. However, there is an excep- 
tion to this general cower to dispossess 
contained in. cl. (d). The Government 
are enjoined not to dispossess any per- 
son of any land in the estate in respect 
of which he is prima facie. entitled to ‘a 
ryotwari patta, be he ʻa ryot or be he 
a land-ho-der, pending the decision. -of 
the Settlement Officer and the Tribunal 
on appeal, if any, to it as to whether he 
is actually entitled to such patta 
‘Thereafter, erstwhile land-holder will be 
entitled only. to: compensation and the 
relationship of dna holes ana: -Tyot 
sands :extinguished. .- 
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14. Sections 4 to 8 relate to the con- 
stitution of authorities under the Aboli- 
tion Act. S. 4 envisages the appointment 
of a Director of Settlements to carry out 
survey and settlement operations in 
estates and to introduce ryotwari settle- 
ment therein, He is subordinate to the 
Board of Revenue. It is thus;clear that 
the Director of Settlements has to im- 
plement the introduction of ryotwari 


settlement in. the estates’ which have 


been notified and abolished, |S.. 5 re- 
quires >the Government to appoint one 
or more Settlement Officers to! carry out 
the functions and duties assigned to them 
under the Act. He. is subordinate to the 
Director and has to function under the 
lawful instructions: of the Director. The 
Director of Settlements is also given 
power ito cancel or: revise any of the’ 
orders, acts or proceedings of the Settle- 
ment officer, other than those|in respect 
of which .an appeal lies. to. the: ‘Tribunal, 
It. is under S. 6 that Managers of the ` 
estates are appointed. S. 7 enumerates 
the powers of control of the! Board of 
Revenue. . Some of the powers; thus con- 
ferred on the Board of Revenue are to 
superintend the ‘taking over of estates, 
to issue instructions for the guidance of 
the Settlement. Officers ete., and to can< 
cel any of the .orders, proceedings of the 
Settlement Officer, other than those i in res- 
pect of which an appeal lies to the Tribu- 
nal, S: 8 enjoins upon the Government to 
constitute as many . Tribunals- as may be 
necessary for the purpose of! the Act. 
It is- already noted that the preceding 
sections postulate preferring appeals to 
the Tribunal against the decisions of the 
Settlement : Officer on some aspects, 


‘15. S. 9: lays down the procedure for 
determination of inam estates.) The po- 
wer of such determination is) conferred 
on ‘the Settlement Officer. He has to 
conduct. the “inquiry as per the provi- 
sions of that section. An appeal’ -against 
his decision can be filed before the Tri- 
bunal and the decision of the Tribunal 
is declared to be final and not liable to 
be questioned ‘in any Court of! law. Sub- 
seć, (6) of S. 9 further proclaims that 
every decision of the Tribunal and sub- 
ject to such decision, every d 








decision of 
the Settlement Officer under the section 
shall be binding on all’ persons claiming 
interest in any land in the Village, or 
hamlet or khandriga, . notwithstanding 
that any such person has not preferred 
any such application or has not partici- 
pated in the proceedings before the 
Settlement Officer or the Tribunal as tha 
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case may - Be This shows the. import- 
ance given to the decisions of the Settle- 
ment Officer and the Tribunal. 

. 16. -In regard to under-tenure estates, 
under S. 10 the Settlement Officer is 
once again | given. the power to decide as 
to whether’an estate was created befor2 
or after the date on which the principal 
estate was permanently settled, Any 
person aggrieved by the decision of tha 
Settlement Officer may prefer’ an appeal 
to the Tribunal. After S. 10, there ara 
seven sections which relate to grant af 
ryotwari pattas. In fact they occur 
under the heading “Grant of ryotwarl 
pattas,” . 

17. S. 11 deals with lands in which 
ryots are entitled to ryotwari pattas, 
S. 12 deals with lands in zamindari 
estate in which landholders are entitled 
to ryotwari pattas. S. 13, in its turr, 
deals with lands in an inam estate in which 
the land holders are entitled to ryotwari 
pattas and lastly S. 14 is concerned with 
lands in an; under-tenure estate in whica 
land holders are entitled to ryotwari 
pattas. These four provisions declara 
the rights of ryots and land holders tə 
obtain ryotwari pattas in respect ‘of cer- 
tain lands. S. 1! is concerned with th> 
rights of ryots to get ryotwari patie 
while Ss. 12 to 14 deal with rights «å 
land holders to get similar pattas. S. 1I 
proclaims that every ryot is entitled to 
a ryotwari patta in respect of ryoti lands, 
which immediately before the notified 
date were properly included or ought to 
have been properly included in his hold- 
ing, He is also entitled to a ryotward 
patta in respect of lanka lands in his occu- 
pation immediately before the notifiei 
date, such lands having been in hs 
occupation or in that of his predecessors 
in-title continuously from the Ist day œ 
July, 1939.1: However, no “person, whs 
has been admitted into possession af 
any land by the land holder after tha 
Ist day of July, 1945, is entitled to a 
ryotwari patta in respect of such lanc, 
except where the Government so direct, 
Likewise, Ss, 12, 13 and. 14 enumerate 
lands in zamindari, inam and under- 
tenure estates respectively in respect af 
which land, holders are entitled ta ryot- 
wari pattas, 

18. It is true that Ss. 11 to 14 do nat 
say that it'is the Settlement Officer who 
is entrusted with the task of adjudicat- 
ing -upon the rights of ryots and land 
holders ~ ‘for getting pattas. But thers 
can be no‘ doubt, going by the schema 
of the Abolition Act, that it is the Settle. 
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ment Officer that will - have to first 
adjudicate upon those rights. We have 
already referred to S. 5, which refers. to 
appointment : -and functioning of the 
Settlement. Officer, which says that the 
Settlement. Officers appointed under it. 
were to carry out the functions and 
duties assigned to them under the Act. 
We have also referred to the proviso to 
S. 3 {dad that the Government while 
taking possession of the notified estate, 
shali not dispossess any person of any 
land in the estate in respect of which 
they consider he is prima facie entitled 
to a ryotwari patta, pending the decision 
of the Settlement Officer as ta whether 
he is actually entitled to such eter 
Reading :Ss.: 11 to 14 in the light. of S. 5 
Tead with the proviso to S. 3 (d), it is 
abundantly clear that it is the Settle- 
ment - Officer that will have to decide as 
to who is. entitled to ryotwari patta 
under Ss. 11 to 14, be he a ryot or a 
land-holder. 

18. This conclusion is- further rein- 
forced by the provisions of S. 15 which 
says. that. the Settlement Officer shall 
examine the nature and history of al 
lands in respect. cf which the tand holder 
claims a ryotwari patta under Ss. 12, 
13 or 14, as the case may be, and decide 
im respect.: of- which lands the claim 
should be alowed. When the Settlement 
Officer is constituted as the authority to 
decide the question of lands in respect 
of which land holder claims pattas under 


_Ss, 12, 13 or 14, it is unthinkable that 


some other authority is contemplated te 
decide the claims of ryots for ryotwari 
pattas under S. 11. Further, the other 
provisions of the Abolition Act would 
also démonstrate that the Settlement 
Officer is constituted as the basic autho- 
rity to decide questions which arise 
after the abolition of the estates, There- 
fore, we have no doubt whatever that 
it is the Settlement Officer that will have 
to declare the rights of ryots to get ryot- 
wari pattas under S,- 11. Moreover, 
right from 1949 it has been invariably 
accepted by all Courts that -the Settle- 
ment Officer decides the. questions - which 
arise under S. 11, What is more, the 
Settlement Officer may adjudicate upon 


‘the questions not only on the application 


filed by a ryot or. ryote but also suo 
motu. 


- 20. Before directing that ‘a patta be 
granted to a ryot under S, 11, the Settle- 
ment Officer will have to examine whe-+ 
ther’ the lands were ryoti land, and whe- 
ther before‘ the notified. date they were 
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properly included or ought to have been 
properly included in the holding of that 
particular ryot. If zhe claim is in res- 
pect of lanka lands, the Settlement Offi- 
cer will have to examine whether they 
had been in the occupation of the ryot 
immediately before the notified date and 
whether they had been in his occupa- 
tion or that of his predecessors-in-title 
continuously from the Ist day of July, 
1939. It is, however, pertinent to note 
that more than one person may lay a 
claim for a ryotwari patta in respect of 
the same land or holding. If more than 
one person apply for a ryotwari patta 
under S, 11, that section does not con< 
tain .a provision as to by whom, how 
and in what manner it should be decid- 
ed as to who the lawful ryot is to whom 
ryotwari patta can be granted. In .the 
case of landholders, however, S. 15 pro- 
vides for determination of lands in which 
a landholder is entitled to a ryotwari 
patta, and the Settlement Officer is en- 
joined to examine the nature and history 
of all lands in respect of which the land- 
bold: > claims a ryotwari patta under 
Ss. 12, 13 or 14, as the case may be, and 
decide in respect of which lands the 
claim should be allcwed. That decision 
is appealable to the Tribunal whose de- 
cision is final and is not liable to be 
questioned in any Court of law. 

21. In-the case of ryots seeking ryot- 
wari patta where there is a dispute as 
to who the lawful ryot is in respect of 
any land or holding, we will have to 
seek elsewhere in tke Abolition Act for 
the power of the Settlement Officer to 
decide as to who the lawful ryot is, It 
cannot be postulated even for a minute 
that the Abolition Act has left this as- 
pect unprovided for in its scheme when 
its very purpose is not only to abolish 
estates but also to introduce ryotwari 
settlement in the areas covered by the 
estates. It is a necessary concomitant of 
a ryotwari settlement to decide which 
person is entitled to -a ryotwari patta. 


It is unthinkable thaz the Legislature has. 


not thought of the possibility. of more 
than one person claiming ryotwari patta 
in respect of the same land. If a provi- 
sion is not made fcr the settlement of 
such a dispute, then the.very purpose of 
tyotwari settlement would be incomplete 
and would be defeated. Just as S. 15 
has been enacted for the purpose of de- 
termination of lands in which a land- 
holder is entitled to a + ryotwari’ patta, 
under Section 11, 
been made by the Legislature to decida 


_tions regarding forests. 


provision must have - 
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questions incidental to the granting’ of 
ryotwari pattas under §. 11. As we . 
have said,.the Abolition Act having been 
contemplated as a self-contained and 
self-sufficient coda, it is not permissible 
to think that certain aspects of ryotwari 
settlement have been aos by the 
Abolition Act, 


22. S. 21 provides for suis of 
estates and S. 22 lays down the manner 
of effecting ryotwari settlement of estate, 
It requires the Settlement’ Officer to 
effect a ryotwari settlement of the. estate 
or part thereof in accordance with a 


settlement notification framed. and publi- 


shed by the Government for the purpose. 
S. 23 is concerned with the |determina- 
tion of land revenue before ryotwairi 
settlement is brought into force, From 
S. 24 onwards up to S. 54-E|the Aboli- 
tion Act deals with determination, appor- 
tionment and payment of compensation 
to the land holder. | 


23. Ss. 55 to 68, which are the last 
provisions in the Abolition Act, are of 
miscellaneous nature dealing |with vari- 
ous aspects of the Act andi they are 
grouped together under the heading 
“Miscellaneous”, The very heading de- 
notes that all the provisions are not of 
one piece, and category andl that they 
do not deal with the same subject or 
topic. While S. 55 deals with collection 
of arrears of rent which accrued before 
the notified date, S. 56 deals. with deci- 
sions of certain disputes arising after an 
estate is notified. Then S. 57| deals with 
peshkash, jodi and quit rent and decla- 
res that they shall cease to accrue with 
effect from the end of the ' fasli year 
immediately preceding the notified date. 
S. 58, in its turn, deals withi jodi, Kat- 
tubadi etc. payable by a |Jandholder 
of an inam village which is notan inam 
estate. Sec. 58-A is concerned with an 
altogether defferent aspect viz., stay of 
execution proceedings and setting aside 
certain Court sales and- foreclosures 
conducted in execution of any decree or 
order passed against a land holder. 
S. 59 makes transitional provisions in 
regard to other liabilities of| the land- 
holder. S. -.60 makes a provision of the ` 
existing estate staff. S. 61 deals with 
maintenance by Government lof institu- 
tions maintained by landholders. Ss: 63 
and 63-A provide for decisions of ques 
‘Tf any question 
arises whether any land in an estate is 
a forest or is situated - -n-a forest, or as - 
to the limits of the forest, it -shall. be. 
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determined by the Settlement Office-, 
subject to an appeal to the Directoc. 
S. 63-A declares that the decision of tke 
Settlement Officer or that of the Directcr 
or that of the Board of Revenue in fur- 
ther revision is final. In S. 64 the right 
of an owner or occupier of any land or 
building is safeguarded against any tem- 
porary discontinuance of possession or 
occupation. S. 64-A provides for res 
judicata, S. 64-B is a saving provision 
in respect of limitation. S. 65 bars the 
jurisdiction of civil courts in certain 
cases, S, 66 repeals the Madras Impaz- 
tible Estates Act, 1904 and the Madras 
Tenants and Ryots Protection Act, 1945. 
Sec. 67 confers power on the Govers- 
ment to make rules to carry out the 
purposes of the Abolition Act. And 
lastly S. 68-gives power to the Govern- 
ment to do anything which appears io 
them necessary for removing the difi- 
culty, if any, that arises in giving effect 
to the provisions of the Act. 

24. We have referred to every one 
of the sections which occur under the 
heading “Miscellaneous” only to demon- 
strate that they deal with different as- 
pects which arise by virtue of abolition 
of estates and introduction of ryotweri 
settlement in: the areas of those estates. 

25. Sec. 55 says that the landholder 
shall not be entitled to collect any rent 
after the notified date. But the Mana- 
ger of the estate is entitled to collect 
the rent with interest. The rent that is 
referred to was the one which had sc- 


‘erued before the notified date. It ako 
provides for deduction of collection 
charges, peshkash, quit rent, jodi and 


other amount due from the landholder 
to the Government from the amounts 
collected by the Manager. Thus, tne 
section deals with collection of rents due 
before the notified date. 


26. ‘The subject-matter of S. 56, on 
the other hand, is decision of certain d-s- 
putes arising after an estate is notified. 
Since this provision constitutes the ccre 
of debate before us, we will extract the 
‘section in its entirety. It is as follows: 
~“ "56. DECISION OF CERTAIN -DISPJ- 
TES ARISING AFTER AN ESTATE IS 
NOTIFIED:— (1) Where after an estcte 
is notified, a dispute arises as to `a) 
whether any rent due from a ryot for 
any fasli year is in arrear or (b) what 
amount of rent is in arrear or (c) who 
the lawful ryot in respect of any hold- 
fing is, the dispute shall be decided >y 
the Settlement Officer. 

- -(2)-Any- person deeming himself agg- 
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eved by any decision of the Settlemėnt 
Officer under Sub-sec. (1) may, within 
two months from’ the date of the deci- 
sion or such further time as the Tribu- 
nal may in its discretion allow, appeal 
to the Tribunal; and its decision shall 
be final and not be liable to be ques- 
tioned in any Court of law.” 


If after the notification a dispute arises 
as to whether any rent.due from a ryot 
for any fasli isin arrear, and what amount 
of rent is in ‘arrear, such dispute will 
have to be decided by the Settlement 
Officer. Likewise, if any dispute arises 
after an estate is notified as to who the 
lawful ryot in respect of any holding is, 
that dispute also has to be decided by 
the Settlement Officer. The nature of 
the disputes that are to be decided under 
S. 56 and the ambit of that section are 
indicated by the marginal note itself. 
If that section is merely intended as a 
supplementary or complimentary provi- 
sion to- S. 55, the marginal note would 
have been different. Words -of general 
nature like “certain disputes arising 
after an estate is notified’ would not 
have been used if that were the. inten- 
tion of the Legislature. If it were mere- 
ly a supplementary provision to S. 55, 
it would have merely said “decision of 
disputes relating to arrears of rent”. It 
should be noted that collection of arrears 
of rent is a crucial part of S. 55. Since 
that was not repeated in the marginal 
note of S. 56 and since, on the other 
hand, the marginal note indicates a more 
general and comprehensive nature of 
the disputes, it is reasonable to construe 
that S, 56 is an independent section by 
ag and is not merely supplementary 
o S. 55. 


27. It is true that cls. (a) and (b) of 
S. 56 (1) relate to rent in arrears and 
may be that while implementing S. 55, 
questions contemplated by cls. (a) and 
(b) of S. 56 (1) arise. They are decided 
by the Settlement Officer under Sec. 56: 
But it would be doing violence to the 
language of Sec. 56 and to the scheme 
of the Abolition Act itself, if the power 
of the Settlement Officer under S. 56 is 
limited to disputes which are related to 
S. 55. It must also be noted that S. 56 
ts concerned with disputes arising after 
an estate is notified. So, it is reasonable 
to understand sub-sec. (1) as providing 
for decision of disputes which arise after 
an estate is notified not only in regard 
to arrears‘ of rent: accrued before the 


- notified date but also subsequent to the 
-Motification ‘of the ‘estate,: 
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28. Another important feature of" the 
Abolition Act must be noted. It has 
abolished certain rights’ and. privileges 
and created new rights. The ‘land- 
_holders’ rights to hold their estates have 
been abolished and: instead, they have 
been given the right to receive only 
compensation. . Further, new rights are 
created in the ryots as well as in , the 
landholders to secure ryotwari pattas. in 
respect of certain lands. When _ pre- 
existing rights were abolished and new 
rights were created, naturally the -Aboli- 
tion Act constituted its own special 
forums to adjudicate upon the matters 
which arise out of abolition, of pre-existe 
ing rights and: creation of new rights. It 
is logical to.conclude that these specially 
constituted forums, are empowered to 
adjudicate upon all disputes which might 
arise out of the abolition of the pre- 
existing rights and creation of the new 
rights, It is: untenable to think that a 
part of the adjudication is left a 
ed for. 


29. Be that as it may, the ecnctal pro~ 
vision for the present discussion is 
Cl. (ce) of S. 56 (1). This clause em- 
powers the Settlement Officer to decide 
who the lawful ryot in réspect of any 
holding is if a dispute arises in that: be~- 
half. If CL (ec) had been intended as-a 
provision for deciding the disputes con- 
nected only with Cis. (a) and (b) of sub- 
s..(1), the simpler way of — expressing 
such an idea would have been “who the 
ryot in arrears is”, On the other hand, 
the language of Cl. (c): is very wide 
The- crucial’ words used are ` "lawful 
ryot”, “any holding”, In order to con- 
note the idea as to. who the -ryot in 
arrears of rent is, the use of the word 
“lawful” would be imappropriate. The 
words ‘lawful ryot” clearly suggest the 
idea that a ryot has got a right in ac- 
cordance with law to a holding. There- 
fore, the words “lawful ryot” bring , into 
Cl, (c) a much wider scope and ampli- 
tude than the mere determination of the 
ryot in arrears of rent. The wider ampli- 
tude of Cl. (e) is also clearly brought 
out by, the words. “any. holding”. If the 
purpose of the provision is only to find 
out the ryot who is in arrears of rent in 
respect of a holding, then the' Legisla- 
ture would have used the words “ryot in 
respect of the holding for which arrears 
of.rent are due”. The expression “any”? 
clearly and unambiguously _ shows the 
intention of. the. Legislature that when- 
ever a question arises, in whatever con- 
text ‘it may be, as, to who. the ryt in 
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respect of any holding is and who- has 
got right and interest in any holding; 


. that dispute also shell ‘be decided by the 


Settlement Officer. That dispute, it ig 
patent from the language of ithe clause 
and also from the lenguage in| which the 
marginal note is couched, may ‘arise in 
respect of any holding, be it| a holding 
fm respect of which arrears of nent wera 
due or be it any other holding, te’ find 
out who the lawful ryot- is in . respect 
thereof, Simply because Cl. (c) -follows 
Cls. {a) and (b) in S. 56 (1), it, cannot ‘bel. 
construed to be in the nature of ejusdem 
generis or that its ambit is confined only 
to. Cls. fa) and (b); “To read such a limi- 
tation into Cl. (c) would be do oing v violence 
to the language of tae. Clause. | 


30. H should be remembered that Secs 
tion 56 is one of the miscellaneous pro~ 
visions ‘providing for a miscellany of 
situations. Just as all the’ sections which 
appear under the heading *"Miscellane~ 
ous” are not of -one piece, the different ` 
Clauses of S. 56 also are intended to 
cover different disputes and |Situations, . 
Section 56 is clearly inténded to provide 
for a machinery for a decision of cer~ 
tain disputes which arise after! an estate 
is- notified. One of the frequent quesa 
tions which would generally arise after 
an estate is notified is who the lawful 
ryot is in respect of any holding. The 
Legislature could easily postulate when 
they were making the law that after an 
estate is notified and when ryots raise 
claims for patta im respect of holdings, 
a machinery will have to be onstituted 
for resolving. that dispute. ‘That is why 
CL (e) is couched in such wide terms 
and forms part of S. 56 which is the pro- 
vision for decision of disputes which 
arise after an estate is notified. Evi- 
dently this did mot form part of S- 11 
which essentially is .a ‘provision which is 
intended to decide the lands in respect 
of which ryotwari-pattas can be given to 
ryots., Certainly there is a | difference 
between the question as to which lands 
in. respect of which ryotwari pattas can- 
be given to ryots and the question as to 
who the lawful ryot is in respect of any 
particular holding. . Presumably - the Le« 
Bislature thought that the more appro 
priate place for providing a chinery 
for deciding the dispute as to who the 
lawful, ryot is in respect of any holding 
is. the . miscellaneous provision . rather 
than in S. I1. In, any case, Cl. tc) with 
its wide scope cannct be said:to be out 
of place in a miscellaneous | provision 
which is. made _far “Seeing: disputes 
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arising after an estate is notified. We do 
not see any contextual incongruity in in- 
cluding Cl. (c) in S. 56 which is one af 
the miscellaneous provisions. We are, 
therefore firmly of the opinion that 
Ch, (ce) of S. 56 (1)-is the provision under 
which disputes as to who the lawful ryot 
is im respect of any holding which arises 
in respect. of granting of pattas undar 
S.. 11 are to be-settled by the Settlement 
Officers, 


31. We come to the same conclusion if 
we examine the position from another 
perspective. Section 11 provides for 
granting of ryotwari pattas. Under Sec- 
tion 11 the Settlement. Officer will have 
to decide whether the lands in respect 
of which pattas are sought are ryoti 
lands and whether they were or ought 
to have been properly included in the 
holding of a ryot before the notified dase. 
But if more than one person claim to be 
the lawful ryot in respect of any hoki- 
ing, then there must be some way for 
deciding that question as well. Since it 
is not provided in S. 11 the Legislatcre 
intended to include such a provision in 
some other part of the Abolition Act. As 
we said, S. 56, which is a miscellanecus 
provision and which provides for dezi- 
sion of certain disputes arising after an 
estate is notified, was considered’ by the 
Legislature to be the appropriate plece 
fo include such a provision. Otherwise, 
if there is no such provision for dezi- 
sion of the dispute as fo who the law-ul 
ryot in respect of any holding is, then 
the’ Abolition Act would have been in- 
complete and the introduction of ryot- 
wari Settlement in the areas of taken 
over estates would not have been com, 
pleted. Introduction of the ryotw2ri 
settlement in the taken over estate being 
one of the proclaimed purposes of the 
Abolition Act, it cannot be contemplated 
even for a minute, that the Legislature 
has failed to provide a machinery for’the 
determination of a crucial question like 
who the lawful ryot in respect of any 
holding is. If the scope of Cl. (c) of 
S. 56 (1) is limited to the purposes of 
Cls, (a) and (b) of that sub-section, then 
it would defeat the very crucial purpose 
of the Abolition Act of introducing ryot- 
wari settlement. Knowing the purpose 
and the intendment of the Abolition Act, 
which are clearly proclaimed in the pre- 
ramble and reiterated in the several pro- 
visions. of the enactment, a harmonicus 
‘construction has to be laid so as to give 
full effect to the declared purpose’ of thg 
Abolition Act, °° 
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32. It is also important to, note -that 
sub-s. (2) of S. 56 provides for an -ap- 
peal to the Tribunal from the decision of 
the Settlement Officer under sub-s. (1). 
In all important matters the Abolition 
Act has taken care to provide for such 
appeals, as for instance, there is an ap- 
peal provided against the decision of the 
Settlement Officer. under S. 3 when he 
determines inam estates. Likewise, when 
the Settlement Officer determines the 
date on which an under-tenure estate 
was created under S. 10- an appeal is 
providec to the Tribunal. Against the 
decisions of the Settlement Officer under 
S. 15 also, an appeal is provided to the 
Tribunal. It is worthy of note that as 
in Ss. €, 10 and 15, so also in S. 56 (2) 
the decision of the Tribunal in appeal is 
declared as final and as not being liable 
to be questioned in any Court of law. 
When an appeal is provided against the 
decision of the Settlement Officer under 
S. 56, as it has been provided in some 
other matters like Ss. 9, 10 and 15, it is 
reasonable to construe that Cl. (c) is in-i 
tended to apply not merely to. cases 
which arise under Cls. (a) and (b) of 
Section 56° (1) but to all cases where 
there is a dispute as to who the lawful 
ryot in respect of any holding is which 
must necessarily include such disputes 
which arise under S. 11. 

33. Conferring of power to decide who 
the lawful ryot is in respect of any hold- 
ing on an authority constituted under 
the Abolition Act is not new to the law 
relating to estates. While referring to 
the definition of “landholder” as con- 
tained in S. 3 (5) of the Estates Land Act, 
we have noticed the provision therein 
that where there. is a dispute between 
two landholders as to which of. them is 
the landholder, the person who shall be 
deemed to be the landholder for the pur- 
pose of the Act shall be the person 
whom the Collector may recognise or 
nominate as such landholder in accord- 
ance with the rules to be framed by the 
State Government in this behalf. That 
was no doubt subjected to any decree or 
order of a competent Civil Court. But 
the fact remains that the authority con- 
stituted under the Estates Land Act viz., 
the Collector was clothed with the power 
to recognise one of the rival claimants 
as landholder for the purpose of the Act 
and he had to do it in accordance with 
the rules framed by the Government in 
this behalf. The Government has made 
rules prescribing the procedure for 
raising a dispute as to who the lawful 
ryot is in respect of any holding and for 
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adjudicating. upon it by ‘the Settlement 
fficer, : 

-34. Rule 2 of the Rules says that no 
dispute of the nature mentioned in Sec- 
tion 56 (1). shall be enquired into with- 
out a written application by the person 
interested. The form of the application 
also is prescribed in form No. 1. Rule 4 
requires that separate applications should 
be filed for separate holdings. Rule 6 
enjoins on the Settlement Officer to fix a 
date of hearing and issue notices to the 
petitioner, the Manager of the estate and 
to the respondent in form No. 2. Rule 7 
provides that the Settlement Officer shall 
make a summary enquiry into the dis- 
pute. He shall hear the parties and 
- afford them reasonable opportunity of 
adducing all evidence, either oral or 
documentary as they may desire and 
give his decision in writing. Likewise, 
Rules 9 and 10 provide for appeals to 
the Tribunals under S. 56 (2). These 
rules prescribe the manner and proce- 
dure for adjudicating upon the disputes 
by the Settlement Officer under S. 56 (1) 
and for preferring arpeals and deciding 
them by the Tribunal under S. 56 (2). 
When such elaborate care is taken to 
provide for an appesl and fixing the 
procedure therefor as in’ other matters, 
we see no reason to give a very restrict- 
ed scope to Cl. (c) of S. 56 (1). 

-35. Sri K. V. Redéy, for the respon- 
dent argued that it cannot be counten- 
anced that the Legislature has conferred 
power on a mere Settlement Officer to 
decide questions of title under S. 56 (1) (c) 
and therefore it is reasonable to restrict 
its scope to the matters mentioned in 
Cis. (a) and (b) We cannot accept this 
contention. It was with the declared in- 
tention of abolishing the estates and in- 
troducing ryotwari settlement in those 
areas that: the Abolition Act was made 
by a competent’ Legislature. While 
making the law for tke said purposes, it 
enacted a self-contained and self-suffi- 
cient Code to carry ovt the purposes for 
which. the law was made. That Act con- 
tains and must necessarily contain pro- 
visions empowering the authorities as 
constituted under the Act to decide 
rights of the parties including ryots, 


landholders and other persons in, respect - 


of lands. Whenever an important deci» 
sion is postulated, appeals are provided 
to a higher authority viz., the Tribunal. 
The Legislature further proclaimed that 


the decision of the Tribunal in such. 


matters is final and cannot be question- 
ed in any Court of law. In addition to. 
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this, the bar of res judicata is also in- 
troduced in S. 64-A. These provisions 
make it abundantly clear that the Legis- 
lature wanted to make. a self-contained 
enactment for abolition of the estates 
and for introduction of ryotwari settle- 
ment in those areas. If in the process 
the rights of persons in lands are deter- 
mined, that is necessarily a part of the 
introduction of ryotwari settlement. Sec- 
tion 56 (1) (c) and S. 56 (2) are two of 
such provisions intended to give effect to 
and implement the purposes of the Aboli-~ 
tion Act. The Courts of law can only 
place proper and harmonious | construc- 
tion on the various provisions of an enact- 
ment. The only guiding principle while 
giving such a construction is whether the 
intendment of the Act is carried out 
under the provision or not. [No judge 
shall be deterred while giving | la reason- 
able and harmonious construction to, the 
provision of the Act by the possible 
consequences of such interpretation. 
Therefore, this objection raised by the 
learned counsel for the respondent can- 
not be entertained. i 


36. We also draw support to the con- 
struction we have placed on S. | 56 (1) (o) 
from an analogous provision contained in 
Ss. 63 and 63-A. Section 63| provides 
for a decision of questions | regarding 
forests. If any question arises whether 
any land in an estate is a forest or is 
situated in a forest, it will have ta be 
determined by the Settlement Officer. 
That determination is subject to an ap- 
peal to the Director and also to a revi- 
sion by the Board of Revenue. Sec- 
tion 63-A gives an overriding’ effect to 
the decision of these authorities and de- 
clares that the said decision | shall be 
final and binding on all authorities and 
parties in relation to the claim: for grant 
of a ryotwari patta in respect of any 
land under S. 11 or S. 15. It is im- 
portant to note that this is notwithstand- 
ing any judgment, decree or order of a 
Court, Tribunal or other authority. Sec. 
tions 63 and 63-A are yet another in- 
stance to demonstrate that the | Abolition 
Act has created a machinery of its own 
to decide all questions which arise and 
which are incidental to abolition of 
estates and for introduction of ryotwarl 
settlement in those areas, | 


37. ` The above re’sume’ of the scheme 
and the provisions of the Abolition Act 
convinces us that the enquiry postulated 
under S. 56 (1) (c) is not limited merely 
to situations arising under . Cls. . fa). and 

i 


1 
i 
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(b) of S. 56 (1) and that under Cl. (c) tha 
Settlement Officer is empowered to de- 
cide the question who the lawful ryot Ès 
in respect of any holding in whatever 
context that dispute arises under the 
Abolition Act. . 


38. The above review we have made 
of the provisions of the Abolition Act 
shows that it is not possible to agree 
with the restricted construction placed 
by the Full Bench in Muthayya’s case 
(AIR 1974 Andh Pra 85) (supra) on the 
scope of S. 56 (1) (c). The reasoning 
adopted by the said Full Bench does not 
commend itself to us. It commenced 
with the opinion that S. 56 is a trans-- 

-|tory provision. That section is transi- 
tory only in the sense that the er- 
tire Abolition Act is transitory, for 
once estates are abolished and ryoz- 
wari settlement has been introduced, 
the Abolition Act itself ceases to be of 
any use. So long as some claims ard 
disputes under the Abolition Act remam 
unresolved, its provisions continue to be 
in force and to be applicable. If a ques- 
tion arises as to who is the lawful ryot 
in respect of a holding, clearly that dis- 
pute can be decided only under S. 56 
(1) (c). Therefore, we do not agree that 
S. 56 (1) (c) is a transitory provision. 
We have already pointed out that it is 
unwarranted to place a construction on 
S. 56 (1) (e) on the basis of its contextual 
relationship with S. 55 and Cls. (a) and 
(b) of S. 56 (1). It is not safe at all -o 
introduce the concept of contextual r2- 
lationship in the construction of mis- 
cellaneous provisions. When there is a 
miscellany of provisions dealing with 
several aspects and features in the sta- 
tute, it is unreasonable to rely on con- 
textual relationship while interpreting 
those provisions, 





39. From what we have discussed 
above, the view firmly emerges that Sez- 
tion 56 (1) (ce) is an independent provi- 
sion intended to have amplitude beyond 
the scope of S. 55 and Cls. (a) and (b) of 
S. 56 (1). 


‘40. Section 56 (1) (c) is as much an 
independent and substantive provision as 
S. 15. The Full Bench was wrong in 
thinking that there could be no indepen- 
dent enquiry under S. 56 (1). We have 
already referred to the rules made under 

. that section and they: do provide an in- 
dependent enquiry ‘as contemplated by 
S. 56 itself.` Further, an appeal was pro- 
vided to the Appellate Tribunal just as 


afi appeal is provided against the dezi- 
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sion of the Settlement Officer under 
S. 15. The Full Bench has also failed to . 
notice Ss. 63 and 63-A which provide for 
similar enquiries in. respect of forest 
lands. It is important to note that those 
sections also appear as miscellaneous pro- 
visions. Once the Full Bench has con- 
cluded that Ss. 12 to 15 constitute a 
complete code in themselves for grant- 
ing pattas to landholders, then we fail 
to see how the purpose and.-the provi- 
sions of S. 11 can be defeated by giving 
a narrow construction to S. 56 (1) (o). 
There is no justification or warrant to 
think that the Legislature intended to 
have a complete code in respect of the 
landholders’ claims to pattas and’ did not 
think it necessary to provide a similarly 
complete code for granting of pattas to 
ryots, It is true that’S. 11 does not con- 
tain a provision for appeal to the Tri- 
bunal as S. 15 does. To the extent that 
the questions as to whether a particular 
land is ryoti land and whether it has 
been properly or ought to have been in- 
cluded in the holding of a ryot are con- 
cerned, the Legislature did not think it 
necessary to provide for an appeal to the 
Tribunal, It has endowed the Director 
of Settlements with the power to review 
any order of the Settlement Officer when- 
ever there is no appeal provided against 
it. Section 56 (2) provides for an appeal 
as is provided under S. 15 against the 
decision of the Settlement Officer and 
that is so far the significant reason that 
under S. 56 (1) (c) the Settlement Officer 
is empowered to decide as to who the 
lawful ryot is in respect of a holding. This- 
is yet another reason to show that Sec- 
tion 56 (1) (c) is a more comprehensive 
provision than what the Full Bench 
thought. 


41. We are also unable to agree with 
the Full Bench when it expressed the 
view that the Legislature did not think it 
necessary or desirable to allaw disputes 
of title between the rival ryots to he 
finally decided under the Abolition Act 
except for the purpose’of S. 15. There 
is no dispute that the Settlement Officer 
can decide disputes between ryots and 
landholders in regard to their rival 
claims in respect of lands. Then it 
would be an exercise in contradiction if 
it is said that rival claims amongst ryots 
cannot be decided. Further, if such 
claims and disputes are not decided 
through the machinery:of the Abolition 
Act, as we have said more than once, the 


very purpose of the bouton: Beh, would 


be defeated. 


- other 
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- 42. We are also wmable.to agree with 
the opinion.'of the Full Bench that “there 
is a fasciculus of Ss. 55 to 59 both inclu- 
sive which make provision for settling 
the disputes between the landholder and 
the ryots relating tc the claims of the 
landholder against the ryots pending on 
the date of notification or arising there- 
after”, All these. disputes relate to the 
payment of rent or arrears due. A plain 
reading of the said provisions would 
Show thas ‘this is nat so. Section 55 re- 
lates to «collection of arrears of. rent 
which acerued before the notified date, 
Section 56 is -concerned with the deci- 
sion of certain disputes arising after an 
estate is notified relating to rents: in 
arrears and also as co who the lawful 
ryot in mespect of amy holding is. Sec- 
dion 57, on the other hand declares that 
peshkash, jodi or quit ment im respect 
of an estate shall cease to accrue with 
effect from the end of. the fasli year im- 
mediately preceding the notified date. 
Either in S. 56 (1) (9 er in S. 57 there 
is. no refərence to any dispute relating 
to the payment of rent or arrears. Sec- 
tion 57 has no reference at all, contrary 
to what éhe Full Bench thought; to the 
disputes ‘between the landholder and ‘the 
ryots relating to the claims of the land- 
bolder against his. ryots. So is the case 
with S. 58 as well. Sections 57 and 58, 
on the other hand, declare the rights and 
liabilities between the landholder on one, 
side and the Government on the other. 
Ryots have mo place in the application 
of Ss. 57 {vand 58. Soa also is S. 58-A 
which provides for stey of execution pro- 
ceedings against landholders. It has no 
reference at all te any dispute between 
lJandholder: and ryot. : Section 59 makes 
a transitional provision in regard to 
liabilities of landholders. Once 
‘again ‘this provision is wholly uñconnect- 
ed with a ryot or any dispute between 
tyot and landholder. ‘Thus we do not 
see any fasciculus of Ss. 55 to 59. On the 
other hand, they are divergent’ provi- 
sions providing for d:fferent situations. ` 

43. For all these reasons, ` we are 
unable. to agree with the conclusion ..of 
‘fhe Full Bench in Muthayya’s case (AIR 
4974 Andh Pra 85) (supra) in regard | to 
the scope of S, 56 (1) (OPA 


44, The Full- Bench. decision under 
challenge, in so far <s its interpretation 
of S. 56 (1) (c) is concerned, is not only 
contrary -to the scheme and intendment 
of the Akolition Act but also appears to 
ibe opposed fo several- decisions of, the 
Madras ard Andhra Pradesh High Courts, 
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The first decision: on the subject is that- 
of Rajagopala „Ayyangar, J. in Aruña- 
chalam -Chettiar v.: Naray. yan . Chettiar, 
1957: (1} Mad LJ 183. Indeed. the Full. 
Bench has tried to draw support from’ 
it. The real question before i Rajagopala 
Ayyangar, J. was as to the origin of dis- 
putes which can be decided under Seca 
tion 56 (1). The learned Judge held that 
the disputes referred to in’ S. 56 (1) 
would not exclude those whose origin was 
earlier than ‘the notified date|but which 
have continued since then. On a proper 
construction, S, 56, means and must be 
tead as meaning that all disputes which 
are factually present’ after the notified 
date came ‘within the jurisdiction of the 
Settlement Officer and within) S. 56 (1). 
The only disputes which are excluded 
from ‘its ambit are those in jregard to 
which there- have ' been binding | “adjudi- 
cations’ by ordinary courts before that 
date and matters pending before other 
authorities before the -notified date. It 
is in that connection the learned Judge 
made the following observations: 


“If, therefore a dispute in relation to 
matters mentioned in S. 56 (1). (a) and 
(b) would take in disputes originating 
earlier than the notified date but con- . 
tinuing even, afterwards, the nature of 
the dispute referred to in sub-cl. (c) of 
S. 56 (1) would not be different.” 

It is from this observation | the Full 
Bench sought to derive support. to its 
view as to the scope of Cl. (c). When’ 
the decision under consideration related 
to the origin of the disputes, there is no- 
warrant at all to think that Rajagopala - 
Ayyangar, J. has said that under S. 56. 
(1) (c) disputes arising under S. 11 as to 
who the lawful royt is cannot be decided, 

= On the other’ hand, | the same - 
cone Judge Rajagopala " Ayyangar, J. 
expressed the opinion in Chidambaram 
Chettiar. v. Md. Aliar Rowther, (1957) 1 
Mad -LJ 244 that S.-56 (1) (c) specifi- 
cally entrusts the determination of the 
dispute as to who among the rival 
claimants was entitled to the grant of 
patta, to the Settlement’ Officer, which 
means that the decision of such dispute 
was excluded from the competence of 
other authorities.. 


46. Soon- thereafter, Chandra. Reddy, 
J. then a Judge.of the High Court of 
Andhra Pradesh, expressed the opinion . 
in Venkatasubbaiah v. Punnayya, (1957) 
2 AWR 204- that Section 56,seems to 
contemplate a summary inquiry as seen 
from the rules.. framed. thereunder and 
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that the dispute envisaged therein is in 
relation to grant of ryotwari pattas under 
Section .11. The machinery for the grant 
of patta seems to have been set up in 
S, 56. There is no other provision in 
the. Act- which deals with the ‘disposal 
of applications by. the ryots for the issue 
of ryotwari patta. With regard to the ap~ 
plications: made by the zamindar for 
the grant of patta for his private lands 
provision is made in S. 15. In these 
circumstances, S. 56 comes into play 
only when after the abolition of the es- 
tates rival claims are put forward to a 
particular holding and it has to be: deter- 
mined who the real' owner thereof Żs. 

47, A Division Bench :of this Court 
consisting of Subba Rao C. J. and Ranga- 


nadham Chetty, J. in Appanna v. Sri- 


ramamurty, (1958) X Andh WR 420 con- 
sidered the scope of S. 56-in connection 
with the question as to the jurisdiction 
of the Civil Court in regard, to matters 
falling within the scope of that secticn. 
. This is what Subba Rao C. J., speaking 
for ‘the the Division Bench, observed at 
p. 424: 

“Where a special wal ont of the 
ordinary course is appointed by an Act 
to determine questions as to rights which 
are the creation of that Act;.then except 
so far as is otherwise expressly provid~ 
ed or necessarily implied, that tribunai’s 
jurisdiction to determine those questions 
is exclusive. Under the Act, old rights 
were abolished -and new rights were 
created. A lawful ryot is entitled ta a 
patta. When a question arises whether 
a person is a lawful ryot or not, that 
question falls to be decided by the spe- 
cial Tribunal created by the Act.” 
After saying this on the scope of S. 56, 
the learned Judges proceeded ta hcld 
that in respect of the questions that-can 
be raised under S. 56 of the Act, tae 
jurisdiction of the Civil Court is ousted. . 

48. Rajamannar, C. J. and Ganapatia 
Pillai, J. held in Adakalathammal v. 
Chinnayyan Panipundar, (1959) 1 Mad 
LJ 314: (AIR 1959 Mad 447) that having 
regard to the material provisions of the 
Abolition Act, S.: 56 (1) (c) could refer 
only to a dispute as to rights: under the 
Act ie, the right to obtain a ryotweri 
patta.. Section 56 (1) ((c),.so the learnad 
Judge held, should be read -along with 
the other provisions of the.Act and tie 
rights and privileges which can be. ré« 
cognised and conferred by or under the 
Act. It must also :be noted: that. the 
learned Judges noticed the repeal of S. 56 
by the Madras Legislature which, accori~ 
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ing to them, put.an end to- the comtro-= 
versy - regarding jurisdiction of Civil 
Courts.. It is worthy of note that’ dis- 
pite the repeal, the Divisiom Bench held 
that..S. 56 (1) (©) refers only tom disputes 
as to rights under the Aci, thet is ta say, 
the right to obtain a-cryotwari patta 

49. The decisiom of Subba Rao, ©. J 
and Ranganadham Chetty, J. im Appanna 
v. Sriramamurty, (1958-1 Andi WR. 420: 
(supra) was: followed: im quite a large 
number of decisions: It was: followed! in 
A. S. No. 975 of 1953, D/- 13-9-1958 (Andh 
Pra); S. A. No. 621 of 1956; Dy- 8-7-1959 
(Andh. Pra) and L, P. A. Na. 31 of: 108, 
D/- 9-11-1959). (Andh Pra). 

50. In Mahalakshmi -w F RORA 
(1960) 1 Andh WR. 13. Chandra Reddy, _ 
C. J., observed at p 15:. 

- “It is to be seen that S, 56 is attracted’ 
only when the question to be determined 
is as to who is the person who is entitled 
to a ryotwari patta. ‘That section con- 
templates only a summary enquiry into 


_ the rival claims of persons for the. issue 


of a ryotwari patita.” 


51. Bhimasankaram. and. ‘Srinivasa 
chari, JJ. in Narasimhayya v. Perayya 
(1960) 2 Anda WR 215 were dealing with 
an appeal arising out of a civil suit filed 
for a declaration that. the plaintiff was 
the lawful ryef. The dispute related to 
a land in an estate. The learned Judges 
held that the dispute being one which | 
was pending when the Akolitiom Act 
came into effect. and. within. the scope: of 
that Act, the procedure ta ke followed 
by the plaintiff was to: file: an. application 
before the Settlement Officer for: the de- 
termination of the dispute between him 
and the defendant. The learned Judges 
proceeded. to state that a Civil. Court. 
had no jurisdiction. ta, give a declaxatiom 
as to a right the determination of which - 
is expressly committed to the office of 
the Tribunal appointed. under the Aboli- 
tion Act. We are referring to this, judg- 
ment only for the purpose of saying: that: 
the Abolition Act provides for the de- 
termination of the question. as to. whe: the 
lawful person is who. is. ERO to a 
particular holding. 


52.. Once. again a Division Bench of 
this Court ` consisting of © Chandra 
Reddy, €, J. and -Satyanarayana Raju, J. 
(as he then was) had an occasion’ to con 
sider the scope of S: 56 in" Rao Gopal! Rao 
v: Official Receiver, (1961) 2 Andh WR 
339; relying on Appanna’s case ((1958) 1! 
Andh WR.-420) (supra) the learned! Judges: 
held that the Abolition Act puts an end’ 


216 A.P. - [Prs. 52-58]: 


to the pre-existing rights of the . land- 
holder and the ryot and confers on them 
new rights. They preceeded to lay down 
that S. 56 of the Act confers special 
jurisdiction on the Settlement Officer in 
respect of the dispute as to who is the 
lawful ryot in respect of the holding. The 
question of jurisdiction of the Civil 
Court also decided by the learned Judges 
is not relevant for the present discussion. 


53. In Vechalapu Ramulu v., „Appala 
Waidu, (1969) 2 Andh LT 303 a conten- 
tion was raised before Kumarayya, J. (as 
he then was) and Madhava Reddy, .J. 
that the question as to which of the 
parties is a lawful ryot is: within the ex- 
clusive cognizance of the special forums 
under the provisions of S. 56 of the 
Abolition Act and the jurisdiction of the 
Civil Court is therefore barred. Though 
the learned. Judges keld that the Civil 
Court’s jurisdiction is not barred, they 
did not express any opinion contrary to 
the one stated in Appanna’s case ((1958) 
1 Andh WR 420) (supra) in regard to the 
scope of S. 56 (1) (c) and the one stated 
in Rao Gopal Rao v. Official Receiver 
(1961-2 Andh WR 3391 (supra). 


. 54 The decision in Peda Govindayya 
v. Subba Rao, (1969) 2 Andh LT 336 
cited and relied on by the learned coun- 
sel for the respondent only deals -with 
the question of Civil Court’s jurisdiction 
and as we have said, we are not con- 
cerned with it in this case. 


55. Reference was also made to the 
Full Bench decision cf this Court in P. 
Neelakanteswararaju v. J. Mangamma, 
‘AIR 1970 Andh Pra 1. There it was held 
that S. 56 of the Akolition Act cannot 
have retrospective operation anda Civil 
Court cannot be divested of its jurisdic- 
tion when it is already seized of jurisdic- 
tion to decide matters contemplated ` by 
S. 56. Where the pleintiff sues for re- 
covery of possession and profits even 
after abolition of an estate, the Civil 
Court has jurisdiction to entertain a suit 
for such reliefs which cannot be given 
by the Settlement Officer under S. 56 of 
the Act and the question contemplated 
by S. 56 can be incidentally decided by 
the Civil Court. This decision does ‘not 
say anything’ contrary to what we have 
held; on the other thand, the decision 
proceeded on the assumption that under 
S. 56 (1) (c) the Settlement Officer: can 
decide -as to who the lawful ryot is’ in 


respect of a holding for the purpose òf- 


granting a ryotwari patta. This decision, 


. Bowever, has not been referred to “by ~ 
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the Full Bench in Muthayya’s! case (AIR - 
1974 Andh Pra 85) (supra)'. which. is 
under challenge. . pa 

56. In K. Rama Murthy v. A. Na- 
gamma, (1971) 2 Andh WR 106, Kon- 
daiah, J. held that an application under 
S. 56 (1) to decide a dispute as to who is 
the lawful ryot in respect of ajryoti land, 
which was either’ properly included or 
ought to have been included in his hold- 
ing, is maintainable even after the grant 
of rougk or fair patta to some| one under 
S. 11 (a) of the Act. In coming to the 
conclusion the ‘learned Judge | relied on 
Adakalathammal v. Chinnayyan Panipun- 
dar (AIR 1959 Mad 447) (supra). 

57. Gopal Rao Ekbote, J. (as he then 
was) and Krishna Rao, J. who were mem- - 
bers of the Full Bench in Muthayya’s 
case (AIR 1974 Andh Pra 85) (supra), 
themselves held in Mangu Ramdas v. M. 
Venkataratnam, AIR 1973 Andh Pra’ 256 
that the enquiry under S. 15 is confined 
to decide the landholder’s claim to ryot- 
wari patta after examining the nature 
and history of the lands. It is unneces- 
sary to examine and find out as to who 
among the co-respondents is entitled to 
patta under S., 11. Such an adjudication 
under S. 11, therefore, does not operate 
as res judicata in an enquiry under S. 56 


of the Act. In particular, a passage 


‘from the above judgment of Ekbote, J. 


(as he then was), who spoke for the Divi- 
sion Bench, occurring in para 36 may 
usefully be extracted. It is like this: 

“It cannot .be doubted that in order to 
attract S. 56 a dispute must have arisen 
after an estate is notified. The dispute 
must relate as to who. the lawful ryot in 
respect -of any holding is. Such a dis- 
pute brought before the Settlement Offi~ 
ee en be decided by him”. ; - 


-In this context we may also refer 
re gees decision of Gopal Raa 
Ekbote, J. (as hé then was) sitting single 
reported in Venkateswara Rao v. Kamala 
Devi, (1963) 1 Andh LT 309, The learn- 
ed Judge held thus at ‘page B11: 

“It is not in doubt that orders passed 
under S, 11 are in relation ta the grant 
of pattas and orders which can be pass- 
ed under S. 56 (1) (c) are in regard to 
the question as to who is the lawful ryot. 
These two sections, therefore} connote 
different ideas. and contemplate distinet 
orders. It.is true that in some cases a: 
situation may arise, where during the 


‘course of enquiry under S. 11,it is‘ re- 


vealed that .unless the real dispute - be- 
tween :the parties in regard to ‘the ques- 
tion-as to who is the lawful ryot is- de- 
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cided under S. 56 (1) (c) the final decd- 
sion in regard to the grant of patta can- 
not be given. In such a case, what pro- 
cedure should be adopted, is not indicated 
either in the Act or in the Rules. In 
my opinion, when such a situation arises, 
the proper course would be to withhold 
the proceedings under S. 11 and decide 
the dispute under S. 56 (1) le) in the 
light of which decision proceedings und=r 
S. 11 may be resumed and final orders 
passed therein. 


A little later the learned Judge also. o5- 
served, that it is the same Assistant Sez- 
tlement Officer who is competent to d‘s- 
pose of the disputes contemplated under 
Ss. 11 and 56 (1) (c) and without insisti-g 
upon a formal application under See- 
tion 56 (1) (c), the application filed under 
S. 1I may be treated as an applicatizn 
filed under S. 56 (1) (c) and the Settle- 
ment Officer may then decide the d:s- 
pute. We are in full. agreement with this 
view and endorse it. 

59. Learned counsel for the respon- 
dent has invited our attention to a later 
Full Bench decision in S. Venkata- 
ramaiah v. K. Venkataswamy, (1976) 2 
APLJ 28 : (AIR 1976 Andh Pra 402). The 
Full Bench only decided that a suit filed 
by an erstwhile landlord for possession 
of the land without first: obtaining a 
ryotwari’ “patta under the Abolition Ast 
is maintainable, if the allegations in the 
plaint and the reliefs sought do not 
bring the action within ‘the jurisdiction 
of the Special Tribunal. Though Chin- 
nappa Reddy, J. who rendered the jucgz- 
ment of the Full. Bench, referred to 
Muthayya’s case (AIR 1974 Andh Pra 
85), that was only in connection w-zh 
the exclusion of the jurisdiction of fhe 
civil court and not in respect of the 
limited scope of S. 56 (1) (c). Therefore, 
this decision does not render any assist- 
ance. > o . : 

60. Sri K. V. Reddy, learned counsel 
for the respondent has relied on the de- 
cision of Alagiriswami, J. in K. Madurai 
v. M. Madurar, AIR 1969 Mad 14. The 
learned Judge was deciding an ‘app=al 
relating to title and possession. . Pane 
defence to the suit was that the Settle- 
ment Officer had granted a patta to “he 
defendants under the Abolition Act after 
enquiry under S. 56 as. to who the lew- 
ful ryot in respect. of the lands in 
question’ was. The patta in favour of the 
defendants was granted on 21-2-1€57, 
and thé -Madras Legislature repealed 
5. 56- thereafter.. The defendants appel- 
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lants argued, and this was the. point 
which the learned Judge -considered in 
the appeal, that under S. 56 the Settle- 
ment Officer had to decide the dispute 
as to who the lawful ryot was in res- 
pect of any holding and he nad already 
decided that question and therefore it 
was not open to the civil Court to enter- 
tain any suit with regard to the same 
question. The learned Judge then refer- 
red to the three clauses of S. 56 (1) and 
observed: (at pp. 14, 15) : 

“If would be obvious from a reading 
of this section that the power of the 
Settlement Officer to decide who the 
lawful ryot in respect of any holding is, 
is only for, the purpose of the other two 
clauses, that is, for the purpose of reali- 
sation of the arrears of rent and not 
for the purpose of issuing a ryotwari 
patta.” 

With this expression of opinion we can- 
not, with respect, agree. The learned 
Judge continuing his consideration of the 
case observed: (at p. 15) a 

“The fact that the Settlement Officer 

has, for the limited purpose of issuing a 
patta, to decide who the owner of a hold- 
ing is does not mean that his decision on 
that point is final and that the civil court 
cannot decide the question. In fact 
S. 56 was omitted from the statute only 
because it was found to be superfiuous 
aa giving rise to unnecessary difficul- 
ies.” 
So, the learned Judge held that the 
Civil Court was not precluded from decid- 
ing the question of title. Apart from 
the faci that the -principal question. in 
the decision of Alagiriswami, J. is in 
respect of Civil Court’s-jurisdiction, the 
two passages in the learned Judge’s 
judgment which we have referred to 
above, would show a conflict of thought. 
That apart, the repeal by the Madras 
Legislature of S. 56 weighed with the 
learned Judge while it did not with the . 
Division Bench of the Madras High 
Court in Adakalathammal v. ‘Chinnay- 
yan Panipundar, (AIR 1949 Mad 447), 
(supra) to which we have already. re- 
ferred. We are, therefore, unable to ac- 
cept this decision as throwing much 
light on the question we are now called 
upon tc decide. 

61. Sri K. V. Reddy, learned counsel 


-for the respondent has relied on the cir- 


cumstance of the repeal of S. 56 by the 
Madras Legislature. As the Division 
Bench in Adakalathammal v. Chinnay- - 
yan Panipundar, (AIR 1949 Mad 447) 
(supra) has held, it was, deleted because 
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it was creating confusion: in regard to 
civil’ ċourt’s jurisdiction.: We‘ are not 
concerned with that question here.- Quite 
apart from that, the very telling fact 
remains that despite the Madras ‘Legisla- 
ture ‘has ` deleted - this © provision, 
Andhra : Pradesh Legislature ” has not 
thought it necéssary or desirable to fall 
in line with it. The-very fact that the 
section is retained in the statute book 
shows that the’ Andhra Pradesh Legisla- 
ture continues to give its due role to 
the procedure ` laid down in 5. 56. 


62.. Therefore, on the interpretation of 
the enactment and or the basis of the 
decided cases -on the. point; we hold: that 
under S. 56 (1) (c). tke. Settlement- Off- 
cer can decide the. question as to who 
the lawful. ryot is in respect of a hold- 
ing not merely for the purposes men- 
tioned in cls. (a) and (b) of S. 56. (1) 
but for all purposes - of the Abolition Act, 
including the purpose ‘of granting ryot- 
wari pattas under S. 11., We hold that 
the view, of the Full Bench in Muthayya’s 
case (AIR 1974 Andh Pra.85) (supra) to 
this extent is wrong and the said Full 
Bench decision is. Oye anea to this ex~ 
tent, 

63. 
case, as we have pointed out, the Settle- 
ment Officer held after remand that the 
petitioner is the lawful ryot in respect 
of the holding in question. The Appel- 
late Tribunal, before whom the respon- 
dent has preferred an-appeal, did not go 
info the merits of the case‘or the claims 
of the . respective parties. Instead, - it 
simply followed the decision of the Full 
Bench in Muthayya’s’ case (AIR 1974 
Andh Pra 85) (supra) and held: that the 
petitioner’s application under S. 56 (1) 


(c) for the decision as to. who the law- - 


ful ryot is in respect of the holding was 
not maintainable. Since we hold: that 

, the Full Bench decision is wrong. in 
this respect and that such an ‘application 
is maintainable, we remit ‘back the mat- 
ter to the Appellate Tribunal for“ con- 
sideration of the appeal.:on its merits 
‘and on the basis of the. evidence addu- 
ced by the parties. 

64. The arguments in this writ peti- 
tion were completed and the” judgment 
was reserved on 5-7-1277, The -prepara-~ 
tion of the judgment was ‘also over and 
then on ‘13th July, 1977 Sri K. Venkata- 
ramana Reddy, learned counsel for the 
respondent, ‘has circulated to us the ‘decit 
sion in- Tamanaidu v. : Ramdas Naidu 
(1977) 1 Ardh WR 339: (AIR 1977. Andh 
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Now. ‘coming to the merits of the’ 
of S. 11 (a). 


l 
| 
A.LR, 


Pra 283), saying that it was not brought 
to our. notice at the time of 'the`argu= 
ments’ by inadvertence. That’ jis +a" deci- 
sion -of a Division’ Bench’ consisting of 
one of' us (Sambasiva Rao! J.) and 
Madhusudan Rao, J. It did deal with 
the scopes of. Ss. 11 and 56 (1) of the- 
Abolition Act. We must point: out that 


‘the Division Bench did not follow the 


Full ‘Bench decision. in Muthayya’s case 
(AIR 1974 Andh Pra 85) (supra) in its 
interpretation of S. 56 (1) (e) but dis- 
tinguished it.. The dispute in Rama 
Naidw’s' case (supra) related to a claim 
for ryotwari patta on the ground that 
the land in question ought to have been 
properly included in the holding ` of the 
petitioner and that it’ was wrongly in- 
cluded. in the holding of the respondent. 
In the, light of that claim made under 
5S. 11° for the grant of a ryotwari patta, 
the Division’ Bench held that the claim 
came within the scope of cl. (a) of S. 11. 
So that case is distinguishable from the 
facts of the present case. In’ any event, 
we. would like.to make it clear that we 
do: not agree with the view expressed 
therein: that forthe decision on the dis- 
pute, one need not travel to S. 56 and 
that since it is incidental to the claim 
under S. 11 it fell within the amplitude 
As we have elaborated in 
the judgment: above, whenever the real 
oe is as. to who the lawful ryot is 

in respect of: a holding, the Settlement 
Officer will have to adjudicate upon it in 
exercise of his:power under S. 56 (1) (o. 
To.the extent that the decision jin Rama- 
naidu’s ‘case (supra) is contrary to this 
view, it is overruled, - 








65. “The: SE petition is thus allowed, 
the order of the Appelltale Tribunal is 
quashed .and set aside and the matter 
is remitted back to the Appellate Tribu- 
nal for consideration on its merits. Since 
the Appellate Tribunal followed the 
Full Bench decision, while allowing the 
appeal of- the respondent and | rejecting 
the ‘application of the petitioner, which 
it was obliged to do, we make no orders 
as to costs in this writ petition. 

‘LAKSHMAIAH, J. (Concurring) : — 66. 
I agree with .the view expressed by My 
Lord The Chief: Justice and Mrs. Amare- 
swari, J. in.the order of reference and 
with the conclusion, arrived. at by my 
learned brother, Sambasiva Rao, J, that 
the decision’ of the Full. Bench in Che- 
rukürù Muthayya:v. G. Gopalakrishi» 
nayya (AIR 1974 Andh Pra 85) is wrong, 
but baving zegara to the importance of 
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the issues involved, I propose giving my 
own reasons. 

` 67. The point that arises for determi- 
nation is. whether the . applicability of 
S. 56 (1) (c) of the Andhra Pradesh 
(Andhra Area) Estates (Abolition and 
Conversion into Ryotwari) Act, 1948 
(hereinafter referred to merely as (‘the 
Act’) is to be confined only to sub-cls. (b) 
and, (c) of sub-sec, (1) of the aforesaid 
section read with S. 55 of the Act, or 
whether it can be extended beyond so as 
to include within its ambit the matters 
dealt with by or under S. i! of the Act 
also. 

68. The point thus raised involves a 
pure question of statutory interpretation 
or construction. 

69. The common law approach in an 
interpretative process, according to Lord 
Lloyd-of Hampstead in his “Introduc- 
tion to Jurisprudence’ Third . Edition, is 
primarily based on ascertaining the plein 
MEANING of the words used in a statrte 
whereas that of the civil law is directed 
to ascertaining the INTENTION of the 
legislature. 

70. Landis.,in his ` essay on “STAT I~ 
TORY INTERPRETATION” in 43 Her- 
ward Law Review page. 886 distinguish- 
ed two ideas in,,the concept of “inteni”, 
It was, according to the learned author, 
“a-confusing word, carrying within it 
both the teleological concept. of PUR- 
POSE and the more immediate concept 
of meaning.” Meaning - is’ discoverable 
from particular provisions. or from with~ 
in the four corners of the statute where- 
as purpose is discoverable from bath 
within as well as from without the sta- 
tute ie., from the. entire legal en 
prevalent in the legal unit. - 

71. Andhra Pradesh State is a Tesal 
unit with its legal system in Indian Fe~ 
deration : — 

Sir John Salmond in his Jobat 
ence, 12th Edition page 74 says tkat 
“States are territorial in nature” and 
“The law is conceived and spoken of as 
territorial” and considers the “territorial 
aspect and nature of a-legal system” and 
proceeding further, the learned author 
says “The proposition that a system of 
law belongs to a defined territory means 
that it applies ta all persons, things, 
acts and events within that territory,” 
In other words, “a legal system belongs 
to a defined territory.” 

72. Speaking about the ‘legal nite: in 
American Federation, Joseph H. Beal in. 
his learned treatise “Conflict of Laws” 
says “There cannot be two independent 
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laws within. , a territory even though 
that territory be subject to the legisla- 
tive jurisdiction -of two, independent 
sovereigns. The law of the territory, 
resulting from the’ ‘legislative action . of 
both sovereigns is a single law. The law 
of a Single legal unit must ‘be one law, 
the one. and undivided Jaw of that terri- 
tory.” . 

73. The situation obtaining in the 
State of Pennsylvania, as referred to at 
page 18 of the treatise is very much 
relevant to ‘the Indian context. “It is 
perfectly correct to say, as the Pennsyl-. 
vania Court has said that the law of 
each of the States consists of fhe consti- 
tution cf the United States, the consti- 
tution and statutes of the particular State 
and the common law of that State.” 
Constitution of India and States :— 

India is a union of States. The States 
and the territories. thereof are specified 
in the First Schedule (Article 1). ‘The 
Andhra ‘Pradesh State being the very 
first one mentioned therein. ~ 

74, Part V of the Constitution provi- 
des for the .constitution of Union and 
Part VI for that of the States.. Part XI 
by Chapter I deals with “Legislative 
Relations between . the Union and the 
States.” Art. 245 deals with the extent 
of laws and provides that subject to the 
provisions: of the Constitution,‘ Parliament 
may make laws for the whole or any 
part of the territory of India and the 
Legislature of a State may! make laws 
for the whole or any part of the State, 
Art. 246 deals with’ the sudject-matter , 
of laws made by Parliament and by 
legislature-.of States with respéct to 
matters enumerated in Union List (List 
1), State List (List II) and Concurrent 
List (List II) mentioned in the Seventh 
Schedul2. The pattern, obtaining in. this 
respect under Government of India Act, 
1935 is practically reproduced - in. the 
Constitution. 

15. È shali ‘be the dubs ‘of. the Jaw- 
making- bodies -to apply the Directive 
Principles .of. State Policy in Part IV in 
making laws (Art, 37) and those. laws 
shall not take away or. abridge. the 
tights conferred by Part II end all laws 
in force in the territory of India imme- 
diately before the commencement of the 
Constitution fin so far as they are incon- 
sistent with Part III are to the extent 
of inconsistency void. 

- 76. All the law in force in the terri- 
tory of India immediately before. the 
commencement of. this Constitution con- 
tinues in force therein; as per Art, 372; 
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the law contained in the Act being one 
such. 


77. The Madras Estates (Abolition 
and Conversion into Ryotwari) Act, 
1947 (Madras Act XXVI of 1948) and its 


Amendment Act, 1950 (Madras Act I of. 


1950) were specified in the Ninth Sche- 
dule to the Constitution as per Art, 31-B, 
as a consequence of which neither the 
Act nor any of the provisions contained 
therein shall be deemed to be void or 
ever to have become void on the 
ground that they are inconsistent with 
or take away or abridge any of the 
rights conferred by Part III (See Art. 
31-B) The aforesaid two Acts were 
adopted by the Andhra Pradesh Legisla- 
ture. 


78. Unlike in England, we have a 
written Constitution. Unlike in United 
States of America, we have “Directive 
Principles of State- Policy” chapter in- 
eluded in-the Constitution: Unlike in 
common law systems, here, there, every- 
where, we have Part IV declaring heads 
of public policy in the form of Directive 
Principles of State Policy (obviating thus 
any necessity on the: part of the Judges 


` to invent fresh heads- of public policy) 


which can be characterised as constitu- 
tional policy, with a constitutional man- 
date to the law-making bodies that. it 
shall. be their duty to -apply the said 
principles of State policy in making law, 
direct legislation ‘by the legislature and 
subordinate legislation in the form of 
judge-made laws by the judges with a 
declaration that the Directive Principles 
are fundamental in the governance of 
the Country (See Art. 37). - l 


79. The very Constitution was adopt- 
ed and enacted by the people of India 
with a view to securing to all its citi- 
zens, Justice, socjal, economic and poli- 
tical. These ideals embodied and en- 
shrined in the Preamble are transform- 
ed and translated into in the form of 
Directive Principles of State Policy. As 
per Art. 38 the State shall have to strive 
to promote the welfare of the people 
by securing and protecting as effectively 
as it may a social order in which Justice, 
social, economic and political shall in- 
form all the institutions of the national 
life. 


- 80. As per Art. 39, the State shall 
fin particular, direct its policy towards 
securing “(b) that the ownership and 
control of the material .resources of the 


community are so distributed as best to 
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subserve the'common good” and ‘(¢) that 
the operation of the economic system 
does not result in the concentration of 
wealth and means of production to the 
common detriment.” 
81. At this stagé, it is well! to remind 
ourselves what Dr. D. L. Keirland P. H: 
Lawson observed in their “Cases in Con 
stitutional Law” Fifth Edition at page 
11 speaking about the presumptions 
which regulate in some measure their 
application of statutes, 
“The Judges seem to have in their 
minds ‘an ideal Constitution, comprising 
those fundamental rules of common law 
which seem essential to the liberties of 
the subject and the proper Government 
of the country. These rules cannot be 
repealed but by direct and unequivocal 
enactment. In the absence of express 
words or necessary intendment, statutes 
will be applied subject to them. They 
do not override the statute BUT ARE 
TREATED, AS IT WERE, AS. IMPLIED 
TERMS OF THE STATUTE.” 
The Constitution and Welfare State : — 
“We have moved away from the 19th 
century idea of the Police State, nega- 
tive and oppressive to a new ‘conception 
of. the social service state”! (Salmond 
‘Jurisprudence’ 10th Edition at 131. , 
“If government is for the sake of the 
governed and not of the governors then 
all its activities are presumptively con- 
cerned with the public welfare. => (p: 331) 
- “The great expansion -in recent times 
of functions of general welfare is tend- 
ing more than anything else ic foster 
new conceptions of the nature of the 
State. esc ccvce.eveckecds It is breaking down 
the tradition of the state as power, ‘the 
age old tradition of the oligarchical 
State. cossciess. asceeccse (the State) became 
the guardian of the service of the com- 
munity,” (p. 340). 
ment” by Mac Iver. 
“Traditionally (the purposes! of Gov- 
ernment) have been said to 
preservation of order at home, and. pro- 
tection of the community from, attack by 
alien enemies, and these remain, ot 
course, primarily important, ...... seess 
Nevertheless these two objectives are 
not generally considered sufficient in the 
modern world. Laizzez faire ‘died with 
the dawn of the twentieth century, and 








today the State has to concern’ ‘itself 


with the welfare of its individual mem~ 


bers.” (at page 5). “To carry out such 
complicated tasks government has to 
utilise all its functions, which have tradi- 


tionally, ‘been ‘divided, into “three © main 


“The Web of Governs, 


consist of: 
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groups, executive, legislative and judix< 
cial.” (page 6) . 
(From Garner 
4th Edition). 

“The State as a whole is regulated by 
law. For this reason, the doctrine is 
expressed in continental legal theory by 
saying that the State is a ‘Legal State” 
(at page 48) 

(Jennings—"The Law and the Constitas 
tion”) 

“The Social Reform undertaken by the 
modern State demand that all thr2e 
arms of government should Smite in 
Unison for its achievement.” (per Lord 
Delvin on “Judges and Lawyers” in 1976 
(39) Modern Law Review 1 at p. 16). 

82. Referring to the “relationship 
between Courts, Legislature and Execu- 
tive, Jack A. Hiller in his article on 
“The Law-creative role of Appellete 
Courts in Developing ‘Countries; An 
emphasis on East Africa” in 1975 (24) 
The International and Comparative Lew 
Quarterly said at page 231: 

“The proper functioning of the various 
- branches of government requires colia- 
Boration and respect, not rivalry. Chief 
Justice Aguda (as he then was), one of 
the most thoughtful students of the rcle 
of the judiciary in Africa (though his 
observations are not limited to this con- 
E tinent) said recently: 


I can see nothing wrong in a Judze 
playing an active role in the develop- 
ment of the law and in so doing he 
must in a sense be regarded as a lew 
maker, not in competition with the 
legislature but in a supplementary roe. 
_ The legislature can hardly be expected 
to foresee all future circumstances wh2n 
enacting a statute. It is the duty of the 
Judge to interpret statutes enacted in a 
by-gone era in a way to sustain the 
mode of living and the philosophy of 
the people of the current era, In some 
cases he can do so only by what can 
properly be rA as a law-making 
judicial decision, . 

83. The State asa ‘whole is regulated 
by law. It is a constituted State. It 
is a constitutional one also, The State 
manifests its activity through the Legis- 
lature, the Executive and the Judiciary. 
These three branches of Government 
make law, be it Direct Legislation or 
Subordinate Legislation, the legislature 
through direct legislation, the executive 
through delegated or subordinate legis- 
lation and judiciary also in its interpr2- 
tative process ‘through judge-made law 
which jis also. subordinate legislation,...- - 


“Administrative Law’ 
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84.- Directive Principles of State Po-. 
licy is the Chief agency or instrumenta- 
lity thrcugh which its user in a welfare 
state and through which the process of 
metamorphosis of thé concept of the 
State from what it was a nineteenth 
century negative, police, laizzez faire 
state to what it has come to be a posi- 
tive, modern welfare state, is being 
assisted and accelerated. This is the con> 
tribution to mid-20th century Constitu- 
tion of India to world constitutional 
jurisprudence. 

Welfare Legislation -—— Principles of 
Construction :-— 

This aspect of the discussion may be 
summed up: 

(i) The Andhra Pradesh State is one 
of the legal units in the Union of India 
where the legal. system prevalent con- 
sists of (a) the Constitution of India in- 
cluding its preamble and the Directive 
Principles of State Policy Chapter, (b) 
laws made by Parliament applicable 
within and throughout the territory of 
Andhra Pradesh State, (c) laws made by 
the State Legislature, (d) common law 
or judge-made law. The law of the 
territory of Andhra Pradesh State is a 
single law. The law of a single legal 
unit must be one law, the one and un- 
divided law of the territory. 

(ii) For the successful ushering in of 
a welfare state as envisaged by the Con- 
stitution, all the three branches of Gov- 
ernment must strike in unison. There 
is no rivalry or conflict among- them. ` 

(iii) Welfare Legislation contained in 
the Andhra Pradesh. (Andhra Area) 
Estates (Abolition and Conversion into 
Ryotwari) Act, 1948, having for its object 
the agrarian reform, envisaged by the 
Directive . Principles of State Policy, 
shall have’to be interpreted or constru- 
ed even through making judge-made 
law subject to those principles and the 
containing those principles 
are to be regarded as implied terms of 
the welfare legislation contained in the 
Act. The concept of fundamentality of 
these Directive Principles in the govern- 
ance of the country can be given ‘effect 
to in no other way. 

85. According to dynamic interpreta- 
tion of Holmes; the functions of the 
Court is to reflect contemporary needs 
and prevailing values consonant with 
constitutional, legislative. and executive 
declarations of policy. 

86. It may be noticed here, lest it 
may be forgotten as-is often forgotten, 


that.as per Article 37 the provisions con- - 
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tained in Part IV. shall not be- enforce- 
able. by: any Court. But they’ are as 
much unenforceable as any other provi- 
sions contained in any other part of the 
Constitution, say like those contained in 
Part XI, in the sense that they cannot 
be enforced. At best, it is only a neu- 
tral circumstance. See the. observation 
of Das, J. in Kameswara Singh’s case 
“(1952 SCJ 354): (AIR 1952 SC 252). 


“Article 246 of the Constitution does not ` 


make it obligatory for Parliament or the 
State Legislatures to make a law under 
‘any of the entries in any of the lists in 
the Seventh Schedule.” But that is not 


to say that the „principles those provi-. 


- sions contained are also unenforceable, 
The distinction between the provisions 
containing those principles and the prin- 
ciples those provisions contained is often 
lost sight of.if not-forgotten. There is 
no warrant to: project : the. inhibition” of 
unenforceability of provisions into the 
principles which are-declared fundamen- 
tal in the governance of the country 
with a constitutional mandate to the 
States that it shall be their duty to apply 
them in making laws. 

The Doctrine of Adoption ‘and Art, 372 
of the Constitution: : 

; 87. How to apply the Directive Prin- 
ciples of State Policy. enacted in .1950 
to : the : Act enacted in 1948 ‘though 
, amended subsequently? It is only 
through the doctrine.. of adoption. - It 
-has already been noticed that Act 26 of 
1948 though a preconstitution enactment 
was specified in the 9th schedule append- 
ed to the Constitution. - The law con- 
tained in Act XXVI of..1948 is the law 
in force in the territory: of.India. imme- 
diately before the commencement of the 
Constitution,- It has to. be interpreted 
and applied in the post-constitution ‘-era 
in the light of the Directive Principles 
of State Policy. 

88. “Actual Law” says - Karl Oliver- 
crona in his “Law as Fact Second Edi~ 
tion “consisted of the commands and 
prohibitions of one single, sovereign and 
this was the sovereign of the moment, 
He commanded, and he threatened with 
punishment, Henry VIII ‘could neither 
command nor threaten im 1780.. . 

89. But how could it be explained 
that laws issued in the reign of Henry 
VIII were commands and prohibitions. of 
George III and his Parliament?. ........ 
The problem would seem to be insoluble, 


But Bentham found an explanation!’ in” 


the theory of ‘adoption.’ The „actual 
sovereign made the. laws.’/of preceding 
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sovereigns his own, This he-did as a 
matter of course; if he did not, the 
whole "machinery .of Government would 
drop to pieces. No express declaration 
of the desire of the sovereign: to con- 
tinue established laws needed. | He mani- 
fested his intention by every act. of Gov- 
ernment providing for. -the enforcement 

of those laws.” (page 29) i 


90. “The theóry of adoption is- based 
on the sign theory.. The adoption of 
laws issued by previous sovereigns takes 
Place when the present sovereign tacitly 
shows -that he continues to exercise the 
will of-his predecessors. Customary law 
(judge-made law) is also explained by 
way: of- adoption. The sovereign- pre- - 
adopts. the acts of the judges; and their 
acts - serye -as signs to ‘the people at 
large that similar. acts of power will 
probably be exercised in the future 
Similar. ‘cases.” (page 30) 

‘91. “The legislator -is he, 
whose authority the laws vere first 
made but by whose authority they now 
continue to be laws.” (Hobbes ` Levia- 
than 26, 5. The Limits of Jurispruderica 
Defined). Bentham. 
' 92. The Constitutional recognition | of 
this doctrine of “adoption” is | found in. 
Art, 372 by which all the law in force 
in the territory~ of . India immediately 
before the commencement of thi 
tution shall continue ‘in force ‘therein 
until altered or repealed or amended by 





not by 





‘a competent Legislature or oer compe- 


tent authority. 


. 93. Referring to, the Bihar Lana Rei 
forms Act, 1950 the., Madhya Pradesh 
Abolition of Proprietary Rights (Estates, 
Mahals, Alienated Lands) Act, 1950 and 
the Uttar Pradesh “Zamindari Abolition 
and’ Land Reforms, Act, 1950, Patanjali 
Sastri, Chief Justice observed in State 
of Bihar Vv. Kameshwar Singh, 1952 SCJ 
354: (ATR 1952 SC 252):— .. 
The’ common aim of these sabutes 
generally speaking is to abolish zamin- 
daris and . other proprietary estates and 
tenures in the three States’ aforesaid, ‘so 
as to eliminate the intermediaries by 
means of compulsory acquisition .of their 
rights and interests and to [bring the 
ryots and other occupants of lands: in 
these areas into direct relation with the 
Government.” i 
~ 94.- Das, J. in the same report at page 
415- (of SCJ): (at p. 29D -of ATR), was 
of the ‘view that the .threej:. aforesaid 
Acts were intended to subserve the Di- 
rective. Principles of. State Policy in 
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Part IV of the Constitution, particularly 
those mentioned in Arts. 38 and 39. - 
‘-95. As the: Act in- question ‘so also 
the three Acts dealt: with in the judg- 
ment of the Supreme Court were speci- 
fied’ in the 9th schedule appended to- tae 
Constitution.. 

The intent, meaning; purpose, object 
and scheme of the Act:— `> 

96. The Estates Abolition Act, 1948 is 
enacted as its preamble discloses, with a 
view to providing firstly for the repeal 
of the permanent settlement, seconcly 
for the acquisition of: the rights of land 
holders in permanently settled and cer- 
tain other estates in the State of Andhra 
and thirdly..for the introduction of the 
ryotwari settlement in such. estates. 

97. So far as the first two objectives 
are concerned, the Act accomplished the 
first objective: by ‘providing through 


S. 3 (a) for -the repeal of the Madras - 
Permanent Settlement Regulation, 1€02 - 


the Estates Land.Act and all other -en- 
actments applicable to the estate except 
the Madras Estates Land (Reduction of 
Rent) Act, 1947, in ‘their application to 
the estate. a 


98. ‘The second anes is also ze- 
complished by being provided throuzh 
cls. (b) and (ce) that: the entire estate 
(including minor - inams, post-settlement 
or pre-settlement) included in the assets 
of the Zamindari estate at the permanent 
settlement of that estate, all’ commural 
lands, porambokes other than ‘ryoti lands 
wastes Shall Stand TRANSFERRED to the 
Government and vest in them, free of 
all encumbrances and that ‘all rights and 
interests created in or aver the. estate 
before the notified date by the Princi- 
pal or: any ‘other landholder shall as 
against the Government cease and Ge- 
termine. 


99. The third objective alone pertain- 
ing to introduction: of the ryotwari 
settlemėnt in the estates remains to be 
considered in this case. 

100. Section 4 of the Act provides 
for the appointment of, a Director 
of Settlements to carry out’ survey” and 
settlement operations in estates in order 
to introduce ryotwari settlement therein 
and Sec, 21 deals with survey of estates, 

101. The responsibility for effecting a 
‘ryotwari settlement’ of the éstate or pert 
thereof, in accordance with a settlement 
notification framed: and ‘published by tae 
Government for the purpose is- squarely 
placed ‘upon the Settlement Officer. as per 
:S. 22.. The said notification shall embody 
the principles adopted. in making ryct- 
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wari settlement in ryotwari areas and 
shall adopt the rates of assessment men- 
tioned in sub-sec, . (2) thereof. .Sub-. 
sec. (4) of the aforesaid section provides 
that neither the settlement notification 
nor any order passed. in pursuance there- 


-‘of shall be liable to be questioned in 


any court of law. 

Hierarchy of Tribunals + j 

102. For the purpose of dealing with 
matters arising under the Act, hierarchy 
of the Tribunals was constituted by the 


. Act. Sec. 6 provides for .the appoint- 
‘ment of Managers of Estates. Every 


Manager shall be subordinate to the 
District Collector and shall be guided by 
such lawful instructions as he may issue 
from time to time and the District Col- 
lector. shall also have power to cancel 
or revise any of the orders, acts or pro- 
ceedings of the Manager. 

103. Section 5 provides for the ap- 
pointment of Settlement Officers by the 
Government to carry out the functions 
and-duties assigned ta them under’ the 
Act. Every settlement officer shall be 


- subordinate to the Director and shall‘ be 


guided by stich lawful instructions as he 
may issue from time‘to time‘ and the 
Director shall also have -power to can- 
cel or revise. dny of the orders, acts or 
Proceedings: of the Settlement Officer, 
other than those in respect of which an 
appeal lies to the Tribunal. 

- 104. Section 8 deals with the Consti- 
tution of Tribunal by the Government 
for: the purposes of the Act. Sub-secs, 
(2) and (3)- of the aforesaid section deals 
with the composition and the jurisdic- 
tion of the: Tribunal and under sub- 
sec. (4) thereof, every Tribunal shall 
have all‘ the powers of a Civil Court to 
compel the attendance of witnesses and 
the production of documents, 

‘105. Section 4-provides for the ap-. 
pointment by the . Government of a 
Director of Settlements to carry: out 
survey and settlement operations in 
estates and in order to introduce ryat- 
wari settlement therein. The Director 
shall be. subordinate to the Board of 
Revenue. 

106. Section. a deals with the powers 
of the control of the Board of Revenue 
as per. which the Board’ of Revenu has 
been given power to give effect to the 
provisions of the Act and in particular 
to superintend the taking over of esta- 


‘tes and to make due arrangements for 


the interim administration’ thereof; to 
issue instructions for the guidance of the 
Director, District Collectors;: Settlement 
Officers and Managers of the Estates; to 
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. cancel or revise any of the orders, acts 
. or proceedings of any Settlement Offi- 


cer other than those in respect of which . 
‘an appeal. lies to the Tribunal or of any 


manager and. to cancel’ or revise any of 
the’ orders, acts or proceedings- of the 
Director or of, any District Collector, in- 


cluding those passed done or taken ‘in’ 


‘the exercise of revisional., powers. : 


- 107." Section 51 deals with appeals 
betore the. spėcial Tribunal consisting ‘of 
two judges of thè High. Court nominatéd 
from time to. time by tle’ Chief. Justice 
in that behalf.to deal with the decisions 
of the ‘Tribunals under Ss, 43 to- 50, 


which deal. with the subject matter of ` 


compensation. 


108. The framers -of the Act took 
scrupulous care in ‘the matter of imput- 
ing finality to the decisions of the Settle- 
ment Officers and the Tribunals with a 
further provision to the effect that the 
decisions of these Tribunals should not 
be questioned in a Court of law as is 
evident from the following provisions of 
law. 

L Section 9 deals with determination 
of Inam Estates and the Settlement Offi- 
cer was empowered to give a decision 
with respect ‘thereto under sub-sec. (2) 
thereof, There is a provision of appeal 
under. sub-sec. (4) (a). {i) before the 
Tribunal and under cl. (c) of the afore- 
said section, the- decision of the Tribu- 
nal shall be final and not be liable to 
be questioned’ in any Court of law. As 
per sub-sec, (6) ‘thereof, every decision 
of the Tribunal and subject to such de- 
cision, every decision of the Settlement 
Officer under: that section shall- be bind- 
ing on-all persons claiming an interest 
in any land in the village or hamlet -or 
khandriga granted as Inam. 

. IL Section 10 deals with the determi- 
nation of the date on which under-tenure 
estate was created and by sub-s. (2) it 
empowers the Settlement Officer to give a 
decision in writing with an appeal being 
‘provided for. under sub-s. (3) thereof to 
the Tribunal and the decision of-the Tri- 
bunal as per sub-s. (3) thereof shall be 
final and not be liable to.be auestioned 
in any Court of law. f 

. III. Section 15 deals. with determina- 
tion of lands in which the landholder- is 
entitled to ryotwari patta under. Ss. 12, 


13. and 14. -The Settlement Officer, as`- 


per sub-s. (1) thereof, shall have to de= 
cide in respect of which lands the claim 
of the landholder should be . allowed. 
‘There is.a remedy of appeal provided: for 
‘under sub-s. (2) (a). against. the- decision 
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Öf the, Settlement Officer before the Tri- 
‘bunal’ and:the decision of the Tribunal 
as per ‘that sub-section shall ‘be. final and 
not be liable to be questioned in any 
Court of law. 

IV. Section 56 deals with the decision 


-of certain disputes arising after an estate 


is notified and’ provides for the decision 
of the dispute by the Settlement Officer 
under. sub-s. . (1) thereof with asprovision 


` for: an appeal’ before the Tribunal under 
-sub-s, 


(2) thereof as per which,. the de- 
cision of the Tribunal shall be final and 
not be liable to be questioned in any 
court of -law. | 

V. Section 63 deals with the 
of questions regarding forests t 
by the Settlement Officer subj 
appeal to the Director within 


decision 
be given 
ct to an 
such time 


„as may be prescribed and also to revi- 


sion by the Board of Revenue. Under 
S.: 63-A, the decision under S; 63 is to 
have overriding effect. As per that sec- 
tion, notwithstanding any judgment, de~ 
cree or order of a Court, tribunal or 
other authority— 

. (a) .the decision of— 

(i) the Settlement Officer under s. 63, 
if no appeal or revision is preferred, 

(ii) the Director, if no revision is filed, 

(iii) the Board of Revenue in revision, 
shall be final and binding on all autho- 
rities and parties in relation to) the claim 
for grant’ of a ryotwari patta in respect 
of any land under S. 11 or S. 15. Under 
Cl. (b) thereof, where a final decision as 
aforesaid is given under S. 63 either be- 
fore or after an order is passed, or a de- 
cision is given by any Tribunal or other 
authority under S. 11 or S. 15 the said 
Ainal decision, shall prevail over such 
order or decision of the tribunal or other 
authority. 


109. We cannot Sigave out of account 
S. 64-A dealing with the subject-matter 
of res, judicata as per which the decision 
of a Tribunal or Special Tribunal in any 
proceeding under this Act or of a Judge 

of the High Court hearing a case under 
S. 51 (2) on any matter falling . within 
its or his jurisdiction shall be binding 
on the parties thereto and persons claim- 
ing under them in any. suit or proceed- 
ing in a Civil Court in so far as such. 
matter is in issue between the parties 
or persons aforésaid in such suit or pra- 
ceedings. 


110. Section 65 provides for the Dar 
.of jurisdiction of the Courts. with serpen 
to ‘matters, mentioned therein. | : 

11i. We may as well- refer to an- 
other. fascicule of sections: providing for 
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the ‘finality of the decisions taken by the 


authorities functioning under ‘the, Act.’ 
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Section 18 of the Act deals with vesting - 
of buildings situated in estates’ and under - 


sub-s, (6) thereof, if any question arises 


whether any building or-land falls cr 
does not fall within the’. scope- of suk- 
ss. (1) and (2), (3), (ày or: (5), it:shall ke 
referred to. the Government’ whose’ decz- 


-S. 11 of the Act.. 
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exercise of the powers _ conferred by 
Cl. (d) of sub-s. (2) of S. 67 read with 
Under R. 2 thereof as 
per sub-r. (1) any enquiry. for the ‘grant 


of a ryotwari patta under S. if may be `` 


‘made -by the Settlement. Officer either 
- suo. motu at any time or on an applica-. 


sion shall be: final: and‘ not be liable to 


be questioned in any. court of law. 


112. Section 22 deals with the suk- 
ject matter of manner of effecting ryot- 
wari settlement of estate, sub-sec. (4) of 
which says that neither the settlement 
notification nor any order passed in 
pursuance thereof shall be liable to te 
questioned in any Court of law: 


113. Section 39 provides for the de- 
termination of basic annual sum and of 
total compensation, sub-s. (7) of which 
says that no order passed by the Direc- 
tor under sub-s. (1) shall be liable to te 
cancelled or modified except by tke 
Board of Revenue as aforesaid or to ke 
questioned in any Court of Law and that 
no order passed by the Board of Reve- 
nue under sub-ss. (5) and (6) shall ke 
liable to be cancelled or modified by tke 
Government or any other authority cr 
to be questioned in any Court of law. In 
order to make the narration complete of 
this aspect of the matter, we can as well 
refer to the Rules made by the Goverr- 
ment under S. 67 of the Act to carry out 
the purposes of the Act and in part- 
cular and without prejudice to the gene- 
rality of the foregoing provision, 
rules may provide for what is mention- 
‘ed in Cls. (a) to (h) under sub-s. (2) 
thereof. 


(a) In exercise of the powers confer- 
red by S. 67 read with S. 15 of the Mad- 
ras Estates (Abolition and Conversion 
into Ryotwari) Act, 1948, His Excellency 
the Governor of Madras made the rules 

- regarding the claim for a ryotwari patia 
by the landholder and providing for the 
procedure to be adopted for claiming the 
benefit of ryotwari patta under S. 15 of 
the Act. 


(b) Rules were made under S. 67 reed 
with S. 56 of the Act by the Governor 
of Madras providing for the procedure to 
avail the benefit under S. 56 of the Act. 


(c) The Andhra Pradesh (Andhra Area) 
Estates (Abolition and Conversion 
Ryotwari) Grant of Ryotwari Patta 
‘Rules, 1973 were made by the Govern- 
ment of Andhra Pradesh as per G. O. Ms. 
No. 50 Revenue dated 16th Jan., 1974, in 
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such 


tion made by a ryote Under sub-r. (2), 


_ any: tyot claiming a patta under S. 11 (a). 


in ‘respect -of: ryot , lands - which. im- 
mediately. before the notified date were 
properly included or ought to have been 
properly included in’ his holdings. im- 


_Mediately before the notified date, may 


into . 


file an application in writing before the 
Settlement Officer either in person or by 
registered post at any time after the 
notified date but- before the ryotwari 
settlement of the estate is effected under 
S. 22. 

114. Under sub-r. (3), every such ap- 
plication shall be in the form appended 
to these rules and it shall ‘be signed and 
verified by the applicant and shall bear 
a court-fee stamp of the value of rupee 
one. Under sub-r. (4), notwithstanding 
anything in sub-r. (2) but subject to the 
provisions of sub-r. (5), where in respect 
of an estate in which the ryotwari set- 
tlement under S. 22 has already been 
effected before the commencement of 
these rules, such an application miay be 
filed before the Settlement Officer within 
thirty days from the date of such com- 
mencement. 

115. Under sub-r. (5), where an ap- 
plication filed by a ryot for grant of 
ryotwari patta in respect of a land has 
already been considered and disposed of 
otherwise than on grounds of limitation 
by the Settlement Officer before the 
date of commencement of these rules, it 
shall not be open to the said ryot to file 
another application under. sub-r. (4) in 
respect of the same land after the date 
of commencement of these rules. 


STATUTORY: AUTHORITIES. ADMIN- 
ISTRATIVE TRIBUNALS AND SOCIAL 
WELFARE LEGISLATIONS. 

116. The welfare legislation adopted 
the devise of these statutory authorities 
and Tribunals for the purpose of secur- 


ing speedy and effective implementation 


of all social and economic reforms pro- 
viding further for the exclusion of the 
jurisdiction of the Civil Courts also with 
respect to matters with respect to which 


‘the legislation dealt with. 


117. The competence of the legisla 
ture to` make law with respect to the 
subject-matter- of the-Act is not in ques- 
tion, Mahajan, J. (Mukherjea and Chan- 
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drasekhara Aiyar, JJ., agreeing with 
him) observed in Kameswara Singh’s 
case (1952 SCJ 354 at p. 377) : (AIR 1952 
SC 252 at pp. 270, 27I) referring to the 
three Acts mentioned therein that “the 
pith and substance of the legislation. ... ... 
is the transference of ownership of 
estate to the State Government and falls 
within the ambit of . legislative head 
Entry 36 of List IJ. The. Bihar Legisla- 
ture was certainly competent to make 
the law on the subject or transference of 
estates and the Act as regards. such 
transference’ is constitutional.” 


118. As ‘observed by the Supreme 
Court in Edward Mills v. State of Ajmer, 
_ (44955) 1 SCR 735) : (ATR 1955 SC 25 at 
p. 32): 

“It is a fundamental principle of con- 
stitutional law that everything necessary 
to the exercise of a power is included in 
_ the grant of the power.” 

119. The power to make law with 
respect to the subject-matter of the Act 
under Arts. 245 and 246 read with the 
relevant entrv in the particular list (fol- 
lowing the same pattern as in Govern- 
ment of India Act, 1935) includes within 
its ambit the power to bring into ‘being 
statutory authorities of Tribunals for the 
purpose of the Act. The Legislature is 
also competent to make law with respect 
to jurisdiction and powers of al) Courts 
except the Supreme Court with respect 
to any of the matters in the Eua 
lists. 


120. The Act in question constituted 
authorities of Tribunals like Manager, 
Settlement Officers, Tribunals and con- 
ferred power on entities like Director, 
Board of Revenue and the High Court. 
For .the purpose of securing the exclu- 
sion of the jurisdiction of Civil Courts, 
the following formula is adopted gene- 
rally — “This decision shall be final and 
not be liable to be questioned in any 
court of law”. We find in S, 9, C.. P. C. 
also the jurisdiction of the Civil Courts 
to try all suits of a civil nature being 
made subject to the legislature taking 


away the same either expressly or 
impliedly. 
121. William A. Robson who has done 


poineering work in the realm of Admin- 
istrative Law gives an account of causes 
of the growth of the Administrative Law 


and the advantages of statutory aitho- . 


rities and Administrative Tribunals in his 
. classic work- “Justice and Administrative 

Law” Third Edition. Says the author at 
p. 546: ; 


T. M. Naidu v. R. Venkata Reddi (FB) 


A. LR. 
"ue vee ve during the past three quar- 
ters of a century, and particularly 


during the last thirty years, ja mass of 
judicial functions has been entrusted by 
social legislation to the central depart- 
ments of Government or to administra- 
tive tribunals comnected directly or in- 
directly therewith Tke whole 
movement must neally ‘be regarded as a 
new development.” 


‘Causes cf 


122. Speaking about the 
its growth” the learned author says at 
page 547: 


“Thera are many immediate canses for 
the growth of administrative law in Eng- 
land, but the underlying explanation is 
to be found in the wast extension of state 
and municipal activity which as taken 
Place during the past years ... hee ate nee ae 
all of them (referring to some social 
legislative Acts) extending the realm of 
public administration and regulation to 
spheres undreamed of by the laissez-faire 
individualists of the early mid-victorian 
era. In these and many other fields the 
social control or private enter prise or the 
publie administration of social services 
for the common good, has superseded the 
old unregulated individualism of the 
nineteenth century, or the mere lack of 
provision for widespread social needs 
which accompanied it. | 





It was impossible for the executive to 
carry out these greatly enhanced and €x- 
tended functions of government so Jong as 
its activities were limited by the old in- 
dividualistic ideas which prevailed in an 
extreme form in the courts of law. The 
Judges in the nineteenth century, Lord 
Justice Denning has pointed cut, pro- 
tected the rights of property with as 
much zeal as they protected a/man’s per- 
sonal freedom or his freedom) of speech. 
In doing so they overemphasised indivi- 
dual rights and neglected to Pay atten- 
tion to social duties. The! extent to 
which Judges in the nineteenth century 
carried rights of property seems to us 
today to be almost incredible. 

The intense legalism of the English 
system of law is one of its mos: notable 
features. and one which results in a 
tendency to sacrifice the public welfare 
to private interests where the; latter can 
lay claim to individual rights. ‘It dis- 
plays’, as a foreign observer thas said, ‘an 
unlimited valuation of individus] liberty 
and respect for individual prbparty’.. It 
is concerned Jess with social! righteous- 
ness than with individual rights. It tries 
questions of the highest social import as 
mere private: controversies between John 
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Doe: and Richard. Roe, and is so zealots 
to seeure fair play to the imdividwal that 
often it secures: very’ little fair play fo 
the public. Hven our body of constitu- 
tional law is more concerned with tke 
rights of the subject rather than with the 
claims, of the eammunity, or the oblige- 
tions of citizenship. 

Some change im the administration of 
law indubitably needed it the new world 
o£ social controll was: to be brought peace- 
fully inte existence. Social interests 
cannot. be secured, or a` social policy 
effected, by the application of abstract 
principles of justice as between man ansi 

The development that actually oc- 
curred has been, we have seen, the cree 
tion of a large number of administrative 
tribunals: which were, from the outses. 
unfettered by the existing legal tradition. 
andi able te break away entirely from the 
prevailing beady of legal doctrine based 
on private rights, If constitutional law 
emphasises individual rights, administra- 
tive law lays equal stress om public 
needs; that is, on the duties owed by 2 
citizen to the -public, on the subordina- 
tien of private interest to the commoz 
weal. Im short, the tendency toward= 
the socialisation of Government. has been. 
accompanied by a parallel tendency to- 
wards the socialisatiom of Taw. 

Lord Justice Denning correctly sum- 
marises the position whem he says: “Th: 
social revolutiom of our time has result- 
ed in the creation of a great number of 
new duties of a kind unknown before — 
Positive duties: of the individwal towards 
the state and! of the state towards- th: 
individual! Im the old days the 
Yegislature nearly always entrusted ta 
the ordinary Courts of law the task o€ 


ascertaining and vindicating ` the rights ' 


and duties which it created... ... ... 
the enforcement of the great majority of 
the new duties is: now entrusted to Gov- 
ernment departments: or fo tribunal: 
whose membérs are appointed by the: 
Government departments,’ Why, he asks, 
has: Parliament. made this radical depar- 
tre im the allocation of judicial func- 
tions? “The reason is... ... we must face 
it squarely that the ordimary courts ar= 
not. suited: to the task or, if you 
will, the disputes are not suitable foc 
decision by the: courts”. ” 

123. Speaking about the : subsidiary 
eauses, the learned author proceeded t= 
observe at p. 551: 

"Chief among these subsidiary causes 
has: been. the desire to provide a system 
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of adjudication which should be at once 
cheap and rapid. The elaborate methods 
of investigation employed by the Courts 
of law, the insistence on first-hand evi- 
dence, the obligation for witnesses to ap- 
pear in person, the necessity for provid- 
ing formally every document and fact 
relevant to the issue, the requirement 
that pleadings shall be formulated in 
technical language, the employment of 
highly trained counsel and solicitors, all 
these possess great advantages from many 
points of view, and are necessary for 
the maintenance and development of the 
tartificial reason’ of the law, but they 
make the judicial process inevitably slow 
and expensive.” 

124. He deprecated the applicability of 
the costly and ‘leisurely methods of law 
courts. 

“The ordinary courts need not be jeal- 
ous of the new tribunals, declares Lord 
Justice Denning. It should be recognised 
that they are a separate set of courts 
dealing with a separate set of rights and 
duties. Just as in the old days there 
courts dealing 
with matrimonial causes and administra- 
tion of estates — and just as there was 
the Chancellor dealing with the enforce- 
ment and administration’ of trusts — so 
in our day there are the new tribunals 
dealing with.the new rights and duties 
as between man and the state. The great 
need is to work out the principles and 
procedure which should govern these 
tribunals”. 

-.425. At page 558 the learned author 
observed that Administrative Justice is 
immensely cheaper than the machinery 
of the.courts. “This is a matter of im- 
portance, when litigation is fantastically 
expensive.” 

At page 559: 

“Rapidity is aang advantage posses= 
sed by most administrative tribunals as 
compared with the judicial courts. The 
freedom which enables a Government 
department. or tribunal to dispense with 
an oral hearing, to abandon the intricate 
procedure which attends .. pleading and 
trial in an action at law, to waive 
the elaborate rules as to the proof of 
facts and admissibility and relevance of 
evidence, which are rightly insisted upon 
in a court of.law, results normally in an 
immense saving of time in the determi- 
nation -of controversies.” 

At pages 571, 572: 

“One further advantage possessed by 
administrative tribunals lies in the grea- 
ter flexibility with which they are able 
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to discharge their functions ... ... ... The 
greater flexibility of- administrative tri- 
bunals as compared with courts of law 
js indeed an inherent characteristic of 
administrative law during the period of 
its growth. For administrative law is 
law in the making; and law in the mak- 
ing is naturally less rigid than the law 
which is already made and administered 
in the formal courts.” 

126. Having regarc to the advantages 
these statutory authorities or administra- 
tive tribunals possessed over the ordinary 
Civil Courts, the welfare legislation 
thought over the desirability of utilising 
these authorities and Tribunals for speedy 
and effective implementation of laws. 
INTERPRETATION AND CONSTRUC- 
TION — PRINCIPLES REGARDING: 

“Interpretation differs from construc- 
tion in that the former is the art of find- 
ing out the true sense of any form of 
words; that is, the sense which their 
author intended to convey; and of 
enabling others to derive from them the 
same idea which the author intended to 
convey. Construction. on the other hand, 
is the drawing of conclusions, respecting 
subjects that lie beyond the direct ex- 
pressions of the text, from elements 
known from and given in the text; con- 
clusions which are in the spirit, though 
not within the letter of the text.” 
(Thomas M. Cooley on “Constitutional 
Limitations” Vol. I <t page 9'7). 


127. Wihen the intention of the framers 
of the Act is not discernible through the 
ascertainment of the meaning of the words 
employed by them through interpretative 
process, resort is to ba had to the process 
of construction. The distinction between 
the construction and interpretation is ex- 
plained by Earl T. Crawford in the book 


“Construction of Statutes” on page 240 
thus: 
“Strictly speaking construction and 


fnterpretation are not the same, although 
the two terms are often used inter- 
changeably. Construction, however, to 
be technically correct, is the drawing of 
conclusions with resrect to subjects that 
are beyond the direct expression of the 
text, from elements known and given in 
the text, while interpretation is the pro- 
cess of discovering the true meaning of 
the language used. Thus the Court will 
resort to interpretation when it endeavors 


to ascertain the meaning of a word found’ 


in a statute which when considered with 
the other words in the statute, may re- 
veal a meaning different from that ap- 
parent’.when the word is considered ab- 
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stractly or when given its usual mean- 
ing. But when the Court goes beyond 
the language of the statute and seeks the 
assistance of extrinsic aids in order to 
determine whether a given ‘case falls 
within the statute, it resorts to construc- 
tion. The process to be used in any 
given case will depend upon ‘the nature 
of the problem presented. And as is ap- 
Parent, both processes may be used in 
seeking the legislative intent in a given 
statute. If the legislative intent is not 
clear after the completion of interpreta- 
tion then the Court will proceed to suk- 
ject the statute to construction”. 

128. At page 291 of the same volume 
under the heading “The Spirit and Re- 
ason of the Law” the learned author ob- 
served thus: i 

“Closely related to the rule which per- 
mits the Court to consider the effect of 
the statute, is the rule which allows con- 
sideration of the spirit and reason of the 
law. The effect of a suggested construc- 
tion indicates, as we shall see later whe- 
ther it is in accord with the actual in- 
tent of the Legislature. Actually, there 
seems to be but little distinction between 
the spirit and reason of the law and the 
law’s purpose or scope. While the purpose 
ofastatute isthe reason for its enactment, 
the spirit of reason of the law is perhaps 
strictly speaking more closely’ connected 
to the legislative intention. 

Since the intention of the Legislature 
constitutes the law of its enactments, it 
is the intention rather than.ithe literal 
meaning of the statute, which controls, 
or as is generally said the spirit of the 
statute will prevail over the strict letter. 
Consequently, cases which do not come 
within the strict letter of the statute, if 
within the spirit will fall within the 
scope of the statute, and cases' within the 
letter of the statute, if without its spirit 
will not come within its operation. But 
this principle is not applicable if the 
statute is clear and unambiguous so that 
there is no doubt concerning the legisla- 
tive intent”. _ 


128. The rigour of an ‘exclusively: 
literal interpretation of a'‘statute is 
sought to be mellowed down by having 
resort to the objects of a statute in the 
light of the surrounding circumstances in 
which it was enacted through the ap- 
plication of what has come to be known 
as the ‘Mischief Rule’ propounded in 1584 
in Heydon’s case 3 Co. Rep. 7-A, in the 
following words: 


That for the sure and true 
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(be they penal or beneficial, restrictive 
or enlarging of the common law) four 
things are to be discerned and consider- 
ed: 

(1st) What was the common law before 
the making of the Act? 

(2nd) What was the mischief and defect 
for which the common law did not pro- 
vide ? 

(3rd) What remedy the Parliament 
hath resolved and appointed to cure the 
disease of commonwealth? and; 

(4th) The true reason of the remedy; 
and then the Office of all the Judges is 
always to make such construction a3 
shall suppress the mischief and advance 
the remedy ... ... .. according to the 
true intent of makers, pro bono publico.” 

130. This approach clearly contem- 
plates a wide enquiry into the policy 
and purpose behind the statute. 

131. Lord Denning M. R. in Engi- 
neering Industry Training Board v. 
Samuel Talbot (Engineers) Ltd., ((1969 
1 All ER 480) said: 

“We no longer construe acts of Parlia- 
ment according to their literal meaning. 
We construe them according to their ob- 
ject and intent.” 


“132. The propositions in Haydon’s 
case might have been adequate to deal 
with the limited kind of legislation that 
then existed. They need to be broaden- 
ed and adopted to meet the conditions 
of today as our Supreme Court did in 
some cases. 

133. Justice Venkatarama iver said in 
R. M. D. C. v. Union of India (AIR 195° 
SC 628 at p. 631). 


Now when a question arises as to the 
interpreation to be put on an enactment 
what the Court has to do is to ascertain 
the intent of them that make it, and tha; 
must of course be gathered from the 
words actually used in the statute; how-~ 
ever that does not mean that the deci~ 
sion should rest on a literal interpreta- 
tion of the words used in disregard o? 
all other materials. The literal construc 
tion... s ae has ... but prima 
facie preference. To arrive at the real 
‘meaning it is always necessary to get an 


exact conception of the aim, scope and’ 


subjects of the whole Act. To decide 
the true scope of the present Act, there- 
fore, we must have regard to all such 
factors as can legitimately be taken into 
account in ascertaining the intention ot 
the Legislature, such as the history o? 
the legislation and the purposes there- 
of, the mischief which it tapes to 
SUppreSS s. ess sse ose 
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134. The deep-rooted common law 
tradition of judicial hostility to legisla- 
tive innovation resulting in literal in- 
terpretation of a statute has been ad- 
mirably brought out by Dean Rosoe Pound 
in a brilliant article ‘Common Law 
and Legislation’ published in XXI Har- 
ward Law Review at page 383. 

THE INARTICULATE : MAJOR PRE- 
MISE. 

Holmes is of the view that social 
policy is the ‘Inarticulate Major Premise’ 
for judicial decision; 

“Sociological jurisprudence insists as a 
matter of value that the social advantage 
of the rule is its major test, since the 
welfare of society is the general aim of 
the law. The Judge applying this test 
depends not only upon its impression of 
public opinion or the ‘felt’ necessities of 
the time, but also upon the widest pos- 
sible fund of experience.” 

(From “The Judicial Process and Social 
Change” by Davis and Foster at p. 129). 


135. Chief Justice Gajendragadkar ob- 
served in Sheik Gulfan v. Sanat Kumar 
(AIR 1965 SC 1839) thus (at p. 1848): 


“If two constructions are reasonably 
possible the Court would be justified in 
preferring that construction which helps 
to carry out the beneficent purpose of 
the Act.” 


136. Blackstone in his “Commentaries 
on the Laws of England” in Volume 1 at 
page 6l- had this to say: 

“The most universal and effectual way 
of discovering the true meaning of a law, 
when the words are dubious, is by con- 
sidering the reason and spirit of it, or the 
cause which moved the legislator to 
enact it”, 

137. Francis J. Me. Caffrey in his 
Statutory Construction said at page 13: 

“There is little difference, if any, be- 
tween spirit and reason and the purpose 
of the law”. 

138. Maxwell on ‘The Interpretation 
of Statutes’ Twelfth 1969 Edition at p. 86 
is of the view that the object or policy 
əf the Legislation often affords the 
answer to problems arising from ambigui- 
ties which it contains. 

139. In American Jurisprudence 
(Vol. 50) at page 279, paragraph 298 deals 
with the subject-matter of ‘Policy’ thus: 

“In construing a law of doubtful mean- 
ing of application, the policy which in- 
duced its enactment, or which was de- 
signed to be promoted thereby, is a pro- 
per subject for consideration, where such 


- policy -is ‘clearly - apparent or ` can: bè ~ 
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Jegitimately ascertained. Indeed, the pro- 
per course in all cases is to adopt that 
sense .of the words which promotes in 
the fullest manner the policy of the 
Legislature iin the enactment of the law. 
and to :avoid a construction which would 
alter or defeat that policy, where the 
construction in harmony with the policy 
is reasonably consistent with the language 
used. Even the literal meaning of the 
terms employed should not tbe suffered 


to defeat the manifest policy intended to, 


be promoted”. 


449. Tord Diplock in Reg. v. National 
Insurance (Commr. Ex ‘Parte Hudson 
(L972 AC 944 (HL) at 1005) speaking 
about the purposive approach to be made 
towards welfare legislation contained in 
the National Insurance (Industrial In- 
juries) Act, 1946 :obsarved thus: 

“That Act was one of several which 
together. wrought ‘a major change in social 
policy and ‘dntroduced the welfare state. 
To find out the meaning of particular 
provisions in social legislation of this 
character calls, in ithe ‘first instance, for a 
purposive approach to the Act as a whole 
to ascertain the social ends it was interd- 
ed to achieve and the practical means by 
which it was expected to achieve them. 
Meticulous linguistic analysis of words 
and phrases used in different contexts in 
particular sections of the Act should be 
subordinate to this purposive approach, 
It should not distract your Lordship 
from it” 


141. Henry H. Foster, Jr. in a thought- 
provoking article of Public Law and So- 
cial Change published in SOCIETY AND 
THE LAW had this to say at page 162 on 
‘Legislative Intent’. 


‘Tt has been said that the problem’ of 
statutory interpretation is to give meen- 
ing to ‘that which =s meaningless, and 
that, ‘to do this, the Court must give ex- 
pression not to what the ‘legislature 
thought but to what it would have 
thought had it thought. On the one hand, 
it thas ‘been recommended that courts 
dbandon ‘the fiction 3f legislative intent 
and the pretence of interpretation; on 
the other, that judicial inquiry be direct- 
ed iin the right direction, namely, to “‘ex~ 
trinsic” :evidence of legislative meaning. 
A middle position is that interpretation 

is legitimate only where the statute is 
- ambiguous.” 

142. CONSTRUCTION OF STATUTE 


BY THE EXECUTIVE: (A) AS A 
POLICY-MAKER, AND (B) AS A RULE 
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MAKING AUTHORITY, THE COURT 
SHALL HAVE REGARD: 

(A) GOVERNMENT AS A POLICY 
MAKER: 

The expression “STATE” as defined in’ 
Art. 12 of the Constitution and as adopt- 
ed in Art. 36 includes the Government 
of each State on which the responsibility 
of applying the Directive Principles of 
State Policy in making laws is placed 
under Art. 37. . Articles 245 and 246 read 
with the relevant entry in the State List 
of the Tth schedule appended to the Con- 
stitution empowers the State Legislature 
to make law with respect of the subject- 
matter of land reforms. The Executive 
power of the State is vested in the Gover- 
nor under Art. 154 and rendered exer- 
cisable by him either directly. or through 
officers subordinate to him in accordance 
with the Constitution. The executive 
power of the State under Art. 162 ex- 
tends to the matter with respect to which 
the Legislature of the State thas power 
to make laws. The Council óf Ministers 
with the Chief Minister at the head shall 
have to aid and advice the Governor in 
the exercise of his functions: (Art. 128). 
The same pattern obtains in the case of 
Union also. A Parliamentary system of 
Government with a cabinet is thus in- 
troduced in India through the aforesaid 
provisions. 


The crux of the Cabinet Goverment 
was graphically described by .Bagehot as 
early as in the year 1867 in his book 
“The English Constitution”. thus :— 

“The efficient secret of the English 
Constitution may be described as the 
close-union, the nearly complete fusion of 
the executive and legislative powers ...... 
A cabinate is a combining committee “a 
hyphen which joins, a ‘buckle which 
fastens the Legislative part of the State 
to the executive part of the State. In its 
origin it belongs to the one, in its func- 
tions it belongs to the other?. 

Mukherjee, C. J. in Ram Jawaya 
Kapur v. State of Punjab (AIR 1955 SC 
549) observed thus (at p. 550) : 

“Our Constitution, though . federal in 
its structure is modelled on .the British 
Parliamentary system where the execu- 
tive is deemed to have the primany res< 
ponsibility for the formulation of govern- 
mental policy and its transmission into 
law though the condition precedent to 
the exercise of this responsibility is its 
retaining the confidence of the legislative 
branch of the State. The executive 
function comprises both the determina- 
tion of the policy as well as’ carrying if 
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into execution. This evidently includes 
the initiation of Legislation, the mainten- 
ance of order, the promotion of social 
and economic welfare,: the direction ;of 
foreign policy, in fact, : ‘the carrying am 
or supervision of the general administre- 
tion of the State”. . : sass 

At page 237: . 

“The Cabinet enjoying as it does, a 
majority in the Legislature concentrates 
in itself the virtual control of both legis- 
lative and executive functions; and =s 
the Ministers constituting the Cabinet 
are presumably agreed on fundamental 
and act on the principle of collective 
responsibility, the most important ques- 
tion of policy are all formulated by 
them.” 

What is therefore manifest is that the 
responsibility for the formulation -of 
governmental policy and its ‘transmission 
into law and the subsequent implemente- 
tion of the same are all squarely placed 
upon the executive under the Constitu- 
tion and the cabinet concentrates in it- 
self the citual (virtual?) control both 
legislative and executive functions. ; 

(B) GOVERNMENT AS A RULE- 
MAKING AUTHORITY: ; 

The Act, by S. 67 empowers the Gov- 
ernment to make rules to carry out the 
purpose of the Act. In particular ani 
without prejudice to -the generality cf 
the foregoing provisions, such rules may 
provide for matters specified in Cls. (a) 
to (b) of the said sub-section. : 

. The Andhra Pradesh (Andhra Arée) 
Estates (Abolition and Conversion into 
Ryotwari) _. Grant of Ryotwari Patta 
Rules, 1973 were made by the Govern- 
ment of Andhra Pradesh in exercise cf 
the powers conferred by S. 67 read wita 
S. 11 of the Act. Rule 2 by sub-r. (D 
provide for “enquiry for the grant cf 
ryotwari patta” under S: 11 to be mada 
by the Settlement Officer. Rule 2 (z) 
contemplates the case of an application 
filed by a ryot for the grant of a ryot- 
wari patta being considered and dis 
posed of by the Settlement Officer befor2 
the date of commencement of these Rules. 

Two things are evident. Prior to the 
making of these Rules in 1973, the Set- 
tlement Officer has been considering and 
disposing of the applications filed by the 
ryot under S. 11 for the grant of ryotwari 
patta. ‘This is notwithstanding the fact 
that there was nothing in S. 11 empower 
ing the Settlement Officer to consider 
and dispose of the application filed by a 
ryot under. that section claiming grart 
of ryotwari patta. However, that wes 
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-the practice obtaining: prior to: the afore~ 


said rules which was: made the subject 
matter of Rules made by the Govern- 
ment. as a rule-making authority as per 
the above rules. This) practice was 
vouchsafed by the Full Bench also whem 
it was said at, page 88 of the report im 
Cherukurwu v. Gi. Gopalakrishnayya (AIR. 
1974 Andhe Pra 85) thus: 

“It is well known that inquiry’ under 
S. 11 cam commence sue motu or om ar 
application of a ryot: Section I'l im- 
Pliedly empowers the Settlement Officer 
to decide firstly that the Tand im ques- 
tion is a ryoti land! and! secondly: that a 
particular ryot is entitled! to the ryot- 
wari patta of such a land!) The ques- 
tion wie a particular land is: @ ryotř 


decision upom which depends: the juris- 


_ diction of the Settlement Officer to grant 


patta. Any determinatiom of such præ- 
liminary question is: not conclusive. It 
is always open to judicial review and! can 
be questioned in a civill suit: Section: PE 
unlike S. 15 does not make am order 
under that section finat and! does net pro- 
ne that being questioned? fm æ court of 
aw.” 

. Speaking about. the executive construc 
tion Francis: J. Me. Carey im His: “Statu- 
tery Construction’, has: this to say at 
page TI: 

“The practical construction pate upor an 
ambiguous statute by the executive on 
administrative officers) charged: with its 
execution, made the basis: oftheir pnac- 
tice for a -period off long duratiom amt 
generally acquiesced im, is strong: evi- 
dence of the meaning of the law (Wil- 
dey v. Me Elligott, 3 NYS, 2di 434 167 
Misc 101). Such constructions have thein 
basis in the necessary practice: of execur 
tive administrative and departmental 
officers construing statutes for their owm 
guidance in advance: of judicial constmuc- 
tion. With the inereased number of laws 
affecting the conduct. and! sphere of acti- 
vity of such officers, their practicall core 
structions assume: a larger tole im the 
interpretation of laws. Such a construc 
tion should -be carefully examined: for 
the requirements of constant and: unifom 
practice for a period of long dunation 
and general. acquiescence in the. construc~ 
tion.” ; 

Crawford in “THE CONSTRUCTION 
OF STATUTES” says about the Execur 
tive Construction in para. 219% at pages 
393 to 395 thus: 

“As.a general rule.. rentié and. ad- 
ministrative: officers. will be called: upon 


, 
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to interpret certain statutes long before 
the courts may have an occasion to con- 
strue them. Inasmuch as the interpreta- 
tion of statutes is a judicial function, 
naturally the construction placed upon a 
statute by an executive or administrative 
official will not be binding upon the 
court. Yet where a certain contemporan:- 
ous construction has been placed upon an 
ambiguous statute by the executive or ad- 
ministrative officers who are charged with 
executing the statute, and especially if 
such construction has been observed and 
acted upon for a long period of time, and 
generally or uniformly acquiesced in, it 
will not be disregarded by the courts, 
except for the most satisfactory, cogent 
or impelling reasons. In other words, 
‘the administrative construction generel- 
ly should be clearly wrong before it is 
overturned. Such a construction, com- 
monly referred to as practical construc- 
tion, although not controlling, is never- 
theless entitled to considerable weight. 
It is highly persuasive. 

At page 396: 

“Ig the legislature impliedly approves 
the construction of an administrative or 
executive officer by later legislation, or 
fails to indicate its disapproval of such 
a construction then the same statute or 
one in pari materia is reenacted, obvious- 
ly the departmerital construction’s pro- 
bative value is further enhanced.” 

At page 399: 

“Of course, the construction placed 
upon a law by the executive department 
is not the law of the statute but only 
evidence of what the law is. It is 
simply an aid to which the courts may 
resort in their efforts to ascertain the 
legislative intent. It may be set forth 
as an argument of a reason for the ac- 
eceptance of a certain construction, for 
where the executive places a certain in- 
terpretation represents the legislative 
will. At least, the interpretation given 
to the statute by the executive officer 
would seem toa be the obvious one and 
therefore, the one actually intended by 
the law-makers.” 

WELFARE LEGISLATION — PUBLIC 
LAW APPROACH: 

143. Law envisaged by Art. 37, having 
for its object application and implemen- 
tation of Directive Principles of State 
Policy for the purpose of ushering in a 
welfare state as contained in the Act is 
Public Law. 

“The great bulk of legislation is con- 
cerned with public law. It is for the 
most part of a social or administrative 
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character defining the reciprocal duties of 
a State and individuals rather than the 
duties of individuals inter se.” 

144. “Public Law” said Sri Leslie Scar- 
man in the Hamlyn Lectures—26th series 

— “English Law — The New Dimension” 
“is concerned with the rights: and obliga- 
tions of the state in the setting of munici- 
pal law. The common law is treated as a 
private law system, concerned, essential- 
ly with the person, the property, and 
the reputation of the indiyidual. Its 
primary concern has been to defend 
private property and to distribute justice 
between individuals in disputes with 
each other other this outlook 
there has arisen the common law’s lack 
of concern with public law.” 

145. The common law has never 
understood or accommodated a public 
right in the changed environment. The 
modern welfare state with its expanded 
functions is challenging the relevance or 
the adequacy of the common law con- 
cepts, classifications ané princivles. 

146. The purpose of public law is to 
usher in a welfare State by applying 
Directive Principles of State ‘Policy. It 
deals with social justice i.e., ' justice in 
rem (the phrase is of Lord Delivn) (39 
MLR 17). It pertains to ‘sociological 
individualism not rugged individualism 
of 19th century brand. The. tenor tex- 
ture, the quality, the content' and above 
all the purpose of public law is different 
from that of private law. Sociological 
approach to social welfare | legislation 
obliges the. judiciary to subject it to 
public law approach. 
JUDICIAL TRADITION 
LEGISLATION: f 

The civilian variety of abuses of logic 
in statutory interpretation has been 
flavoured in England by the deep-rooted 
common law tradition of judicial hosti- 
lity to legislation. “The common law- 
yer is at his worst when confronted 
with a legislative text.” (Pound). There 
has long been a canor of construction 
requiring that statute ‘in derogation of 
the common law shall be strictly con- 
strued. The effects of such canon today 
when legislation is a major (perhaps 
and major) source of law must obvious- 
ly be serious; English courts have often 
inhibited themselves from “seizing the 
spirit of institutions and_ situations 
which are in substance the creatures of 
modern legislation’. (Lagal System and 
Lawyers’ Reasoning by Julious Stone). 

147. Lord Write said, “I venture res- 
pectfully to think that the view of the, 
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court of appeal illustrates attendancy 
common in construing an Act which chan- 
ges the law, that is, minimise or neutre- 
lise its operations by introducing no- 
tions taken from or inspired by the old 
law which the words of the Act were 
intended to abrogate and did abrogate. 
(Rose v. Ford, 1937 AC 826 at p. 846). 

148. “When an individualist common 
law is modified by collectivist legisle- 
tion, we sometimes see an unsympathe- 
tic construction. Thus the real basis of 
Housing Legislation is a sacrifice of 
private rights of ownership in order to 
make possible a planned attack on the 
problem of the provision of suitable 
accommodation — Hence an overemphe- 
sis on the presumption against interfer- 
ence with the private rights of the lani 
owner led to a defeat of the real pur- 
pose of the Act.” (Paton: Jurisprudence 
III Edition at page 218). 

149. “That was the reason why Jen- 
nings said in 49 Harward Law Review 
(1936) 426, that the Judiciary shall nct 
interpret social legislation against public 
policy in the interest of private property 
(vide K. Suryanarayana v. District Cc- 
operative Officer, AIR 1976 Andh Pra 
340). ` 

150. Justice Krishna Iyer speakinz 
for the Supreme Court in Venkatachalam 
v. Dy. Transport Commr., (1977) 1 SCWR 
471: (AIR 1977 SC 842), observed thus 


(at p. 479) (of SCWR): (at p. 844 cf 
AIR). 
“Public law, in India, responding to 


the public needs and the State’s func- 
tional role mandated by the Constitution, 
has evolved new approaches to old pro- 
blems and given up dogmas whicnr 
once prevailed during laissez faire days 
but now have become obsolete because 
of the “welfare” economy which has 
been nurtured. This radical change ia 
jural perspectives has its impact oa 
canons of statutory construction and oa 
verdicts about the vires of legislation.” 

151. JUDGE-MADE LAW — LEGIS- 
LATIVE THEORY OF JUDICIAL FUNC- 


TION: Distinction between law-making 
by legislation and law-making by 
Courts :— 


“Legislators can lay down rules pure- 
ly for the future and without reference 
to any actual dispute; the courts, 
far as they create law, can do so only 
in application to the cases before them 
and only in so far as is necessary fcr 
their solution. Judicial law-making is 
incidental to the solving of legal dis- 
putes; legislative law-making ` i5 the 
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central function of the legislator.” 
(From Salmond’s Jurisprudence at 
page 115). 

152. “Judicial law-making is at ga 
sent “as Professor Jaffee phrases it ' 
by-product of an ad hoc decision ak 
process”. (From English and American 
Judges as Law Makers”). 

153. “In emphasising the law-making 
aspects of the judicial process I do not 
wish to under estimate the dispute 
settlement aspect. The theory and I 
think the fact is that the latter is the 
court’s job and the former is a conse- 
quence of it” (By Jack A. Hiller). 

154. “Judges” according to Cardoza 
“make law by evolution rather than By 
revolution.” (From “The Nature and 
Judicial Process, 169). . 

“Holmes once said, “I recognise with- 
out hesitation that judges do and must 
legislate, but they do so only intersti- 
tially, they are confined from molar to 
molecular motions.” Paradoxically, ac- 
cording to Holmes, bringing the fact out 
into the open would legitimate a cir- 
cumspect use of the power of judicial 
review — the fact must be recognized 
so that judicial legislation might be im- 
proved by reducing it.” 

(From “Society and the Law” at page 170) 

155. Learned Hand whose brilliant 
opinions have greatly enriched American 
Law said that “the courts have a modest 
complimentary power to express the 
social will,” (1960 (29) Harward Law 
Review pages 617 to 621). 

156. According to Patterson ‘Every 
appellate judicial decision is law-making 
in character, is based on a semantic 
argument’, The semantic theory redu- 
ces, according to the learned author, 
judicial ‘law making’ to. the common 
place. At page 26 it is observed thus: 

““Semantics” is here used to mean 
the body of theories about the meanings 
of words, terms and symbols......... Since 
the law of a state is “not a breeding 
omnipresence in the sky, but the voice 
of an articulate sovereign’, the law 
needs effective symbols, and is therefore 
concerned with semantics”. 

157. The contextual theory of meaning 
was developed at page 28: 

“Another theory of meaning is that 
words do not have fixed meanings for 
all contexts, but rather their meanings 
depend upon their contexts and, vary 
from context to context. It is an illu- 
sion, sometimes apparent in judicial 
utterances, that a legal term has and 
must have a fixed meaning: in all legal 
contexts.........°-The well-known practice 
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of constructing a statute as a whole so 
as to sive -effect to all parts of it ex- 
presses the principle that there should 
be continuity or sameness of meaning 
when necessary to avoid contradiction 
or absurd diversity in operational effects, 
Moreover, unless a legal term has a 
common core of meaning in different 
legal contexts the usefulness of law as 
a means of guidance and control is im~ 
paired or negated.” 

(Patterson on Jurisprudence). 


“All interpretation of enacted law 
starts with a text, that is, a written 
linguistic formula. If the black lines 
and dots, which are the physical aspect 
of the text of the statute, are able to 
influence the judge, this is obviously be~ 
cause they have a meaning which has 
nothing to. do with the actual physical 
substance. ‘That meaning is bestawed 
upon the print by the person who 
through the faculty of vision experiences 
these characters. Their function is that 
of symbols that is, they “stand for” or 
“point to” something other than them- 
selves.” (at pages 111 and 112) 

“All symbols are conventional, that is, 
the connection between the symbol and 
what it symbolises is brought about by 
human beings through agreement or 
usage (custom). 

Of all the systems of symbols, langu~ 
age is the most fully developed, most 
effective and most complicated.” (pages 
112 and 118). 

“The form of activity which aims at 
expounding the meaning of an utterance 
is called interpretation. ‘The interpreta- 
tion is of two kinds. Interpretation by 
meaning and interpretation by reference, 
{at page 117). 

“PROBLEMS OF INTERPRETATION — 

SEMANTIC: 

The semantic problems of interpreta- 
tion, in the narrower sense, are those 
concerning the meaning of the individual 
words of phrases. 

On this topic, in the main, the com-« 
ments made in S. 24 apply. It must be 
particularly remembered that most words 
are ambiguous, and that all words are 
vague, that is, that their field of refer- 
ence is indefinite, consisting of ,a core 
or central zone and a nebulous outer 
circle of uncertainty; and that the pre- 
cise meaning of a word in -a specific 
situation is always a ‘function of the 
whole unit or entity; the utterance as 
such, the context and the situation.” 

158. It is, therefore, erroneous to 
believe that the semantic interpretation 
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begins by ascertaining the meaning of 
the individual words and arrives at the 
meaning of the utterance by adding 
them together. The starting point is the 
utterance as a whole and the ‘context in 
which it occurs, and the problem of the 
meaning of the individual words is 
always bound up with this context.” 
(at page 134). . 

“The judge’s understanding of the 
statute will always depend! upon his 
understanding of its social motives and 
purposes.” (from “On Law and Misie? 
by Alf Ross). 

159. Ogden and Richards on their 
poineering work “The Meaning of Mean- 
ing” and Glanville Williams in his bril- 
liant essay “Language and the Law” 
(The Law Quarterly Review Volumes 61 
and 62) defined the fact that ‘interpreta-~ 
tion is nothing but an activity associated 
with finding what is sought to be sym- 
bolished through a symbol hearing in 
mind the context and the situation. 


160. JUDICIAL LEGISLATION IS 
SUBORDINATE LEGISLATION : 

“A large proportion of English law is 

in reality made by the judges, 
the adhesion by our judges to, precedent, 
that, is their habit, of deciding one case 
in accordance with the principle, or 
supposed principle, which governed a 
former case, leads inevitably to the gra- 
dual formation by the courts of fixed 
rules for decision, which are in effect 
laws. This judicial legislation might 
appear, at first sight, inconsistent with 
the supremacy of Parliament. But this 
is not so. English judges do not claim 
or exercise any power to repeal a Sta~ 
tute, whilst Acts of Parliament may 
override and constantly do override the 
law of the judges, Judicial legislation is, 
in short, subordinate legislation, carried 
on which the assent and subject ta the 
supervision of Parliament.” 
(“an Introduction to the study of the 
Law of the Constitution” by A. V. Dicey). 
LEGISLATIVE THEORY OF ' JUDICIAL 
FUNCTION : 


161. Oliver Wendell Holmes, in his 
celebrated book “The Common Law” 
Howe Edition said. at page I: 

“The life of the law has! not been 
logic; it has been experience: The felt 
necessities of the time, the prevalent 
moral and political theories, institutions 
of public policy, avowed or unconscious 
even the prejudices which judges share 
with their fellowmen, have had a good 
deal more to do than the syllogism in 
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determining the rules by which men 
should be governed.” a2 
. “Judges really make law,. Holmes 
asserted; because they are motivated Ty 
the same consideration as is the legisla- 
tor. Referring to the need to a more 
conscious recognition: of legislative fune- 
tion of the Courts, he said ‘in substancs, 
the growth. of the law is legislative’. And 
this in a deeper sense than that what 
the courts declare to have always been 
the law is in fact new. It is legislative 
in its grounds.” f 

“Mhe very. considerations which the 
Courts most rarely mention, and always 
with an apology, are the secret roct, 
from which the law draws all the juices 
of life. We mean, of course, considera- 
tions, of what is expedient for the com- 
munity concerned. Every important 
principle which is developed by. litiga- 
tion is in fact and at bottom the result 
of more or less, definitely understocd 
views of public policy; most generally, 
to be surè, under our practice and tra- 


ditions the unconscious result of instine= 


tive preferences and inarticulate cor- 
viction, but none the less traceable to 
public policy in the last analysis.” (at 
pages 31, 32). fro 

162. Comparing the role of the Judge 
in filling up the gaps, to that of the 
Legislator, Cardozo in the Holmes trade- 
tion, had this to say: 

"The choice of methods, the appraise- 
ment of values must in the end te 
guided by like considerations for the one 
as for the other. Each indeed is legisle- 
ting within the limits of his competence. 
No doubt the limits for the Judge are 


narrower. He legislates only between 
gaps He fills the open spaces in the 
aw.” Nn Toa z A 


(Cardozo “The Nature of Judicial Pro- 
cess”). l Peo 

Cahill in his Book “JUDICIAL LEGIS- 
LATION” at page 93 says. 

“The emergence of. sociological juris= 
prudence marks the formulation of 3 
general legal theory for the modern 
State in America. The power of Gov- 
ernment, whether exercised through tha 
legislature or through the judiciary is to 
be used consciously to effect the adapta 
tion of the legal system.” 

Speaking about the philosophy Gf judi= 
cial action, the learned author said af 
pages 149, 150: 

“The problem to which the modern 
jurist addresses himself has been to de- 
vise a philosophy of judicial action thas 
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would induce the Courts either to accom- 
plish the- necessary changes or, at the 
very least, to refrain from blocking the 
efforts of others to accomplish them. 
In point of fact, modern jurisprudence 
has attempted to accomplish both by 
means of what has come to be called the 
legislative theory of the judicial func- 
tion, which eas we have seen holds that 
Courts should be sensitive to legislative 
considerations both in construing the po- 
wers of other agencies of Government 
and in the development of these areas 
of the law traditionally in the keeping 
of the Courts. The premise underlying 
both phases of the theory is that a dyna- 
‘mic society requires a. dynamic legal 
system”, — ; 

At pages 151 


vosseneserscese 


and 152. 

Law of necessity embodies 
a statement of social policy and can 
therefore be appropriately judged in 
terms of that policy. In these terms, law 
becomes an instrument of social ends.” 
TO SUM UP: 


163. Variation if not vascillation of 
judicial interpretation of welfare legisla- 
tion from judge to judge and even in 
the case of same judge fram time to 
time is the justification for dealing with 
the matter in some depth and detail. 

164. The controversy is centred 
around Ss. 56 and 11 of the Act. We 
shall read the same: 


“56. Decision of certain disputes 
arising after an estate is notified:— ` 

(1) Where after an estate is notified, a 
dispute arises to (a) Whether any rent 
‘due from a ryot for any fasli year is 
in arrear or (b) what amount of rent is 
in arrears or (c) who the lawful ryot 
in respect of any holding is, the dispute 
shall be decided by the. Settlement Offi- 
cer. Ae PU . 
~ (2) Any person- deeming ` himself 
aggrieved by any decision of the Settle- 
ment Officer under sub-section (1) may 
within two. months from the date of the 
decision or such further time as the 
Tribunal may in its discretion allow 
appeal ta the Tribunal; and its decision 
shall be final and not be liable to be 
questioned in any Court of law.” 
ii. Lands in which ryot is entitled ta 


- /pyotwari patta:. 


“Every ryot in an ‘estate shall, with 
effect on and from the notified date, be 
coats toʻa ryotwari patta in respect 
ofa 

(a) all ryoti lands, which immediately 
before the notified date were properly in- 
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cluded or ought to have been properly 
included in his holding and which are 
not either lanka lands or lands in res- 
pect of which a landholder or some 
other person is entitled to a ryotwari 
patta under any other provision of this 
Act, and (b) all lanka lands in his occu- 
pation or in that of his predecessors-in- 
title continuously from the last day of 
July 1939; 


“Provided that no person who has 
been admitted into possession of any 
Jand by a landholder on or after the first 
day of July, 1945 shall except where 
the Government, after an examination 
of all the circumstances otherwise direct, 
be entitled to a ryotwari patta in res- 
pect of such land. 


Explanation: No lessee of any lanka 
land and no person to whom a right to 
collect the rent of any land has been 
leased before the notified date, including 
an ijardar or a farmer of rent, shall be 
entitled to ryotwari patta in respect of 
such land under this section.” 


165. The Full Bench observed in 
Cherukuri Muthaya’s case (AIR 1974 
Andh Pra 85) at page 87 “cls. (a) and 
(b) of S. 56 (1) relates to arrears of 
rent due from a ryot to the land holder. 
And cl. (c) relates to the dispute as to 
who the lawful ryot in respect of any 
holding is” The Full Bench is correct in 
its para-phrasing of cls. (a), (b) and (c).” 

“Cl. (c) cannot be read in isolation 
‘and out of context with the other clau- 
ses of S. 56 (1).” 


166. The text can never be under- 
stood without the context. The observa- 
tion in so far as it suggests invoking of 
the doctrine of contextual theory of in- 
terpretation is concerned is correct. But 
the complaint is as against its unduly 
restricted extension. 

"Cl, (c) if so read in the context of 
the two other clauses and keeping in 
view S. 55 of the Act can leave no one 
in doubt that the dispute under cl. (c) 
would be required to be decided only in 


regard to the disputes covered by 
cls. (a) and (b).” (Underlining is mine). 
167. If instead of “only” the expres- 


sion “also” is used, the statement would 
‘have been perfectly alright. S. 55 and 
cls. (a) and (b) refer to rents. The ex- 
pression “dispute” in cl. (c) is confined to 
cover disputes pertaining to rent only. 
168. As my Lord the Chief Justice 


‘pointed out during the course of the 
„arguments that the marginal note to the 


Ss. 11 to 17. 


in els. (a) and (b) thereof. 
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section “Decision of Certain | Disputes” 
gives an important clue to the under- 
standing of cl. (c) If the expression 


“dispute” there pertains to rents only as 
the Full Bench would have it, the ex- 
pression “certain disputes” could ‘be in- 
appropriate. Nothing would have been 
easier, if that is so, for the Legislature 
to say so. But it did not say so. It 
said “Certain disputes”. It is too com- 
prehensive to include that and some 
others as well. | 

169. Cl. (c)-also for that matter does 
not mention the nature of disqute ar one 
pertaining to “rent”. | 

170. There is therefore no internal 
evidence forthcoming from within the 
section to support the ote a inter- 
pretation of the Full Bench. 

171. Then the question that arises is 
as to why if S. 56 (1) (c) isl not to be 
confined to els, (b) and {c) it should find 
a place there at all under the heading 
“Miscellaneous.” 


172. Under Cl. (c) the ‘Settlement 
Officer shall have to decide the dispute 
as to. who the lawful ryot in; respect of 
any holding is, with an appeal to the 
Tribunal from his decision under sub- 
sec. (2). Which says that its decision 
shall be final and not be liable to be 
questioned in any court of law. That 
dispute may relate to rent; in which case 
its position under S. 56 is understand- 
able, 

173. Under the heading “Grant of 
Ryotwari Pattas” there is a fascicule of 





174. The land-holder shall bbe entitled 
to a ryotwari patta in the case of the 
Zamindari estate under S. 1/2, in the 
case of an inam estate. under) S. 13 and 
in the case of an under-tenure estate 
under S. 14. The Settlement Officer 
under S. 15 shall have to decide in res- 
pect of which lands the claim of the 
land holder should be allowed. There 
is an appeal provided to the Tribunal 
and its decision under S. 15 (2) shall be 
final and not be liable to be: questioned 
in any court of law. 

175. Every ryot under S. 11 in an 
estate which according to S. 2 (3) means 
a Zamindari, or an under-tenure or an 
inam estate, shall be entitled to ryot- 
wari patta in respect of lands) mentioned 





176. Sec. 11 pertaining to ryots and 


‘Ss. 12, 13 and 14 pertaining to land-. 
holders deal with 





grant of ryotwari 
-a . machinery: „in the 


i 


pattas, Whereas. 


i 
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case of land-holders is provided und2r 
S. 15 for deciding in respect of whieh 
lands the claim should be allowed, no 
such corresponding machinery is found 
provided under the aforesaid fascicule of 
Ss. 11 and 17 for deciding in respect of 
which lands the claim of a ryot should 
be allowed. 


177. The Full Bench says at page 83: 

“Sec. 11 impliedly empowers the 
Settlement Officer to, decide firstly that 
the land in question is a ryoti-land and 
secondly that a particular ryot is entitled 
to the ryotwari patta of such a land. 
The question whether a particular land 
is ryoti land or not is a jurisdictional 
question, decision upon which depends 
the jurisdiction of’ the Settlement Off- 
cer to grant patta. Any determination of 
such preliminary question is not conclu- 
sive. It is always open to judicial 
. review and can be questioned in a civil 
suit. Section 1f unlike S. 15 does not 
make an order under ‘that section final 
and does not prohibit that being ques- 
tioned in a Court of law.” ; 


178. Even a casual glancing through 
S. 11 does not indicate that a Settlement 
Officer is anywhere in the picture with 
his implied power as opined by the Full 
Bench to decide whether a particular 
‘ryot is entitled to the ryotwari patta 
under that section. The further assump- 
tion made by the Full Bench that “any 
determination of such preliminary ques- 
ition” is always open to judicial review 
‘and can be questioned in a civil court 


is not warranted, judged by any juci-. 


cially recognized canons of constructicn. 
-Probably this circumstance must have 
unconsciously influenced the decision of 
the Full Bench when it was of the view 
that matters under Section 11 could not 
be decided by the Settlement Officer 
under S. 56 as the Settlement Officar 
according to Full Bench impliedly 
empowered under S. 11 itself to decide 
the. matters mentioned therein. 

` 179. The questions of comparing S. 11 
with S. 15 is not warranted as there is 
nothing common in them to be compar- 
ed or contrasted...... Notice the halting 
observation of the Full Bench that "S. 11, 
unlike S. 15 does not make an ord2r 
under that Section final.” (as if that 
‘section contemplates passing of any order 
at all) and the further observation that 
(Sec. 11) “does not prohibit that being 
questioned in a court of law” (as if 
there is anything in “that section to war- 
rant that’ also). OEE Mi A 
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180. The question of retention by or 
assumption of jurisdiction by the civil 
courts, is made to depend upon absence 
of prohibition in that direction in the 
Act when the entire tone and tenor, 
object and scheme of the Act is to en- 
trust the statutory authorities with 
exclusive jurisdiction, with respect to 
matters with respect to which it provid- 
ed, excluding correpondingly, the juris- 
diction of the civil courts with respect 
to such matters. 

181. The first proviso to S. 3 (d) of 
the Act, says that “the Government 
shall not dispossess any person of any 
land in the estate in respect of which 
they consider he is prima facie entitled 
to a ryotwari patta— (i) if such person 
is a ryot, pending the decision of the 
Settlement Officer as to whether he is 
actually entitled to such patta.” 

182. Sec. 63-A refers to a decision by 
any Tribunal or other authority under 
S. 11 or S. 15. 


183. No doubt the aforesaid two sec- 
tions cannot be construed as power-con- 
ferring provisions on the Settlement. 
Officer or Tribunal to deal with matters 
arising under S. 11. But they do cer- 
tainly indicate the intention of the 
Legislature that the Settlement Officer 
and the Tribunal are elsewhere empo- 
wered to decide matters arising under 
Section 11 and they refer ta such a situa- 
tion. That elsewhere must not have 
been Section 11. What else could it 
be excepting S. 56. 

184. The Executive Construction also 
is quite in accord -with the above con- 
struction which this court is entitled to 
have regard. 

185. On the assumption that such a 
power is anchored in S. 56, the proper 
place for a provision like S. 56 (1) (c) 
is only under the heading ‘Miscellane~ 
ous’ but not under the heacing “Grant 
of Ryotwari Patta.” The Legislature 
thought in its wisdom not to curtail the 
generality of the power of Settlement 
Officer or Tribunal by describing in the 
margin note to S. 56 as “Certain dispu- 
tes” so as to make it comprehend within 
its ambit not merely disputes relating to 
rent and grant of ryotwari patta to ryots 
and some other conceivable classes, of 
tee as well contemplated by the 

ct. 

186. Speaking ‘about the determina- 
tion of Settlement Officer under S. 11, 
the Full Bench says that “It is always 
open to judicial review and can be 
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‘-guestioned in a-Civil Court.” 
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187. We have already noticed two 
things about the statutory authorities 
and Administrative Tribunals. Their 
rapidity, inexpensiveness, informality 
flexibility and above all their efficiency 
commended to the welfare legislation for 
being adopted for the successful imple- 
mentation of welfare measures all over 
the world. That is also the reason why 
the Act secured the exclusion of the 
jurisdiction of civil courts by adopting 
the standard formula about the decisions 
of these statutory authorities or Tribu- 
nals to the effect that “its decision shall 
be final and not be liable to be ques- 
tioned in any court of law” with a pro- 
vision in Section 64-A for administra< 
tive res judicata. (See Ss. 9, 101, 15, 56, 
63-A). 

188. What S. 15 is 
4 S. 56 is to S. 11. 

189. The power, authority or juris- 
diction of these statutory authorities is 
exclusive, exhaustive and complete , with 
respect to matters with respect to which 
it deals with as not to leave any thing 
to the civil Courts, with their slow 
elaborate and expensive procedures. . 


190. What is the purpose, be it sta- 
tutory or constitutional intended to be 
achieved by the Full Bench through the 
restrictive interpretation or construction? 
We have not been told, if there is one. 
Far from furthering the constitutional 
policy or the statutory policy or policy 
of the entire legal system, this interpre- 
tation or construction positively hinders 
and hampers the furthering of such 
policy. : 

191. The approach of the Full ‘Bench 
creates casus omissus, Assuming, only 
assuming that the courts cannot fill up 
casus omissus, they cannot by way of 
interpretation create casus omissus, . 

192. Welfare Legislation shall’ have 
to be subjected ta purposive approach 
and a public law approach, without be- 
ing in any way inhibited by the indivi- 
dualist common law canons of construc- 
tion. ‘The approach should be collec. 
tivistic. 

193. The Act has for its object the 
application and implementation of the 
Directive Principles of State Policy. It 
is included in the 9th Schedule append- 
ed to the Constitution. Such ïs the 
transcendental importance secured to if 
in the legal system. The three branches 
of Government must strike in unison 
for successful implementation of this 
welfare legislation. There is no conflict 
er rivalry among them. They act in 


to Ss. 12, 13 and 
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co-operation and in co-ordination. Direct 
legislation is made by the legislature, 
The courts in the interpretative process, 
through judicial law-making! which is 
subordinate legislation must assist legis= 
lative. process by adopting | legislativa 
theory of judicial function, Otherwise, 
the duty enjoined on them constitution= 
ally to apply the Directive Principles of 
State Policy which were declared funda- 
mental in the governance of the country, 
they will not be in a position to dis= 
charge fulfill or perform. 


194. For the aforesaid reasons, I am 
Satisfied that the applicability of S. 56 
(1) (ce). of the Act cannot be confined 
only to sub-cls. (b) and (a) of sub-sec. 
(1) of the aforesaid section read with 
S. 55 of the Act. It can be extended 
beyond so as to include within its ambit 
the matters dealt with under: S. 11 of 
the Act also, 


Petition allowed, 
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Botla Venkata Subba Rao, Petitioner Va 
Gonguntia Peda Papayya and others, 
Respondents. 

Civil Revn. Petn, No. 324 of 
21-2-1977* | 

Civil P.C. (1908), O. 21, Rr. 2 and 15 — 
Joint decree — Satisfaction of — What is 
— Payment to one of several decree- 
holders of the decree — if can be full 
satisfaction of decree. 


One of several joint NE ies is 
not competent to grant full discharge of 
the decree out of Court or to; certify to 
the Court complete satisfaction of more 
than his own share of the decree without 
the concurrence of the other decree- 
holders, If there are two or more decree~ 
holders and-the decree is passed jointly 
in favour of all of them, then! obviously 
payment must be made to each of them 
his respective share from out of the 
decretal amount or all of them should 
receive the decretal amount | jointly in 
order to give a valid discharge of the 
decree, Thus, if the entire decretal 
amount is paid to one of them such a 
payment does not bind the other decree- 
holders and as such it does not give a 
valid discharge of the decree. [But if tha 


*(To revise order of the ae Sub. J., 
Narasaraopet, D/- 7-2-1975). 


TU/TU/D279/77/DNEK/GMJ 


1975. D/= 








j 
j} 
i 


1978 


decree-holder receives it, with the auth- 
risation of the other decree-holders, sueh 
a payment can give a valid discharge, 
since it can be treated as payment io 


all. Case law discussed. (Para 5) 
Cases Referred: Chronological Parag 
(1966) 2 Andh WR 176 — 25 
AIR 1954 Madh B 140 £3 
AIR 1953 Bom 137 SS Aag ee SEO 
AIR 1949 Mad 790 (FB) > 9 
AIR 1935 Nag 25 , 72 


P. V. R. Sarma, for Petitioner. M. 
Chandrasekhara Rao, for Respondenżis 
Nos. 1 and 2, 


ORDER :— The question of law that is 
involved in this revision petition is whe- 
ther payment of the decretal amount ky 
the Judgment-debtor tc one of the decree= 
holders of a joint decree outside tke 
Court can be treated as payment in full 
satisfaction of the decree, E 

2. Sri P. V. R. Sarma, the learned 
Counsel for the petitioners, contends that 
such a payment can operate a valid dis- 
charge of the entire decree. while Sri M 


Chandrasekhara Rao, the learned Counsel 


for the respondents, contends that. pay- 
ment to one of the decree-holders of a 
joint decree does not bind the other 
decree-holders and consequently does 
not give a valid discharge. of the decres. 

3. The plaintiff's suit in S.C. No. 118/ 
1960 on the file- of the Subordinate 
Judge’s Court, ~ Narasaraopet was dis-. 
missed with costs. The plaintiff was 
required to pay to the defendants 1 to 3 
the suit costs of Rs. 592-95. Hence the 
defendants filed E.P. No. 101/72 on 4-"- 
1972 for arrest of the petitioner-plaintiff 
who is the judgment-debtor. While the 
E.P. was still pending, the plaintif- 
judgment-debtor paid Rs. 592/- to the 
3rd defendant on 30-7-1972 in full satis- 
faction of the decree. Having received 
the said amount, the 3rd defendant pass- 
ed a receipt to the judgment-debtor. In 
the said receipt, 3rd defendant stated 
that he was receiving the amount on be- 
half of all the other defendants and ke 
would distribute to them their shares 
from that amount. Then the judgment 
debtor-plaintiff filed E.A. No. 362/72 im 
E.P. No. 101/1972 under O. 21 R. 2 re- 
questing the Court to record full. satis- 
faction ofthe decree in E.P. No, 101/1972. 
The executing Court did not record full 
satisfaction of the decree but gave credit 
only to 1/3rd of the decretal amount and 
ordered execution for the balance. 
cording to the learned Subordinate Judg2, 


3rd- defendant has no power. to receive 
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the entire decretal amcunt except to the 
extent of his share and the receipt passed 
by him does not bind the other decree- 
holders. It is this finding and the order 
for payment of the balance amount that. 
are now assailed by the judgment-debtor 
in this revision. 


4. Sri Sarma contends that as the 


three defendants who are fhe decree- 


holders filed the execution petition jointly 
and the execution petition was laid for 
the execution of the joint decree passed 
against the judgment-debtor-plaintiff and 
as the Court did not express any doubt 
or suspicion about the genuineness of the 
receipt passed by the 3rd defendant, one 
of the decree-holders, and as the receipt 
clearly mentions that the 3rd defendant, 
one of the decree-holders received the 
decretal amount of Rs. 592/- stating that 
he would distribute to defendants 1 and 2 


their shares from out of the amount re- 


ceived by him in discharge of the decre- 
tal amount, the Executing Court ought to 
have held that the receipt passed by de- 
fendant No. 3 would also bind defendants 
l and 2. the remaining decree-holders 
and ought to have recorded full satisfac- 
tion of the decretal amount under O. 21 
R. 2 and his finding that the receipt 
passed by the 3rd defendant does not 
bind defendants 1 and 2 and his order 
that the judgment-cebtor has to pay the 
balance amount is vitiated with material 
irregularity. 


5. From the contentions of defendants 
1 and 2 and also from the fact that the 
third. defendant who passed receipt stat- 
ing that he would distribute, to defen- 
dants 1 and 2 their shares from the 
decretal amount did not choose to come 
into the box to explain that he was 
authorised by the defendants 1 and 2 to 
receive the entire decretal amount, it is 
clear that defendants 1 and 2 did not 
authorise the 3rd defendant to receive 
their shares on their behalf. 


6. When it is so clear that defendants 
1 and 2 did-not authorise the 3rd de- 
fendant to receive their shares in the 
decretal amount, payment of the enfire 
decretal amount to the third defendant 
does not give valid discharge of the 
decree except to the extent of his share 
and defendants 1 and 2 are entitled to 
recover their. shares in fhe decretal 
amount and the judgment-debtor is bound 
to-pay to them their shares. This is based 
on the principle that one of several joint 
decree-holders is not competent to grant 


x 
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full discharge of the decree, out of Court 
or to certify to the Court complete satis- 
faction of more than his own share of the 
decree without the concurrence of the 
other decree-holders. In other words the 
legal position may be stated thus: If 
there are two or more decree-holders and 
the decreeis passed jointly in favour of all 
of them, then obviously payment must be 
made to each of them his respective share 
from out of the decretal amount or all of 
them should receive the decretal amount 
jointly in order to give a valid discharge 
of the decree. It follows that if the entire 
decretal amount is pzid to one of them 
such a payment does not bind the other 
decree-holders and as such it does not 
give a valid discharge of the decree. But 
if the decree-holder, receives it, with the 
authorisation of the other decree-holders, 
such a payment can give a valid dis- 
jcharge, since it can be treated as pay- 
ment to all. 





7. Rajamannar, C. J., and Viswanatha 
Sastri, J. in Hanumanthappa v. Sethayya 
& Co. (AIR 1949 Mad 790) (EB) considered 
the scope and effect of O. 21 R. 2 and.also 
the question whether the payment made 
to one of the decree-holders out of the 
several decree-holders. can give a valid 
discharge. Their Lordships held that 
when there are two cr more decree-hol- 
ders and the decree is passed jointly in 
favour of them all. a payment to one of 
them cannot give a valid discharge. Ra- 
jamannar, C. J., hela that “money due 
under a decree can be paid out of Court 
to the decree-holder, who presumably 
can give a valid discharge. Only R. 2 
insists that such payment shall be certi- 
fied and recorded. Obviously the pay- 
ment to an authorised agent of the 
decree-holder i.e., a person authorised by 
the decree-holder to receive the 
decree amount and give a discharge 
would also be a payment to the decree- 
holder. When there are two or more 
decree-holders and the decree is passed 
jointly in favour of them all, then 
obviously payment must be to all of 
them, because the word ‘decree-holder’ 
must mean ‘decree-holders’ when there 
is a plurality of decree-holders. It follows 
that when there are two or more decree- 
holders, a payment to one of them cannot 
be a valid payment ander R. 1 of O. 21 
which can be certifie¢ or recorded under 
R. 2. This is, of course, subject to the 
qualification that if one of two or more 


decree-holderg happens to be also the 


authorised agent of the other decree- 
holder or decree-holders, then he can give 
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a valid discharge on behalf of himsel and 
the others. 


8. Viswanatha Sastri, J., in his sepa- 
rate judgment held on this aspect that 
O. 21 R. 1 directs that all money payable 
under a decree shall be paid (a) into the 
Court whose duty is to execute the 
decree; (b) out of Court to the decree- 
holder; or (c) otherwise as the Court 
which made the decree directs. By virtue 
of ‘5. 13 Cl. (2), General Clauses Act, 
words in the singular shall include the 


plural. Therefore, the term ‘decree- 
holder’ in O. 21. R. 1 cl (b) means 
‘decree-holders’, if there are two or more 


of them. Similarly in O. 21 R. 2 CL (1) 
which speaks of a payment out of Court 
or adjustment to the satisfaction of the 
decree-holder, the expression ‘decree-’ 
‘holder’ means ‘decree-Lolders’ if there are 
two or more of them, It may readily be 
granted that where a joint decree is pass- 
ed in favour of two or more persons not 
related as partners, a payment out of 
Court, in order to be binding on all, must 
be made to all the joint decree-holders 
and that one of several joint decree-hol- 
ders cannot give a valid discharge of the 
entire decree without the concurrence of 
the others. 

9. Their Lordships as well as Raghava 
Rao, J., who constituted a Full Bench in 
the ‘above case had to consider the ques- 
tion “when a decree is passed in favour 
of a firm, can payment outside the Court 
to one partner-decree-holder : bind the 
other partner-decree-holders?” While 
deciding this ‘question, their. Lordships 
Rajamannar, C. J., and Viswanatha 
Sastri, J., discussed the general law with 
reference to O. 21 Rules 1 and 2 and laid 
down the legal position as enunciated 
above. Raghava Rao, J., did not advert 
to this aspect in his judgment! Rajaman- 
nar, C. J.. and Viswanatha Sastri, J. ulti- 
mately held on the question before them 
that the general rule that payment out of 
Court to one decree-holder oùt of the 
several joint decree-holders does not bind 
the other decree-holders is not, applicable 
to a decree passed in favour of a firm, as 
a payment outside the Court to one 
partner-decree-holder binds the other 
partner-decree-holders provided that the 
other partners-decree-holders would be at 
liberty to establish special circumstances 
why such payment should not bind them. 

10. The Division Bench of the Bombay 
High Court consisting of Rajadhyaksha . 
and Vyas, JJ., in Valchand v. Manekbai 
(AIR i953 Bom 137) approved the view 
taken by Mr. Justice Shah who held that 
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a payment to one of several joint decres- 
holders is not a payment to all and stch 
a payment cannot deprive the other 
decree~holders of their right to enforce 
the decree because obviously if a right is 
given to several decree-holders to enforce 
compliance with the terms of the decræ, 
it cannot be said that there has been a 
sufficient compliance with the terms of 
the decree when satisfaction has been 
rendered to one of the decree-holders, kut 
not to all. The rule, however, is subjezt 
to well recognised exceptions (1) wh=n 
the decree-holder receiving the money kas 
authority to receive psyment on behalf 
of all, such authority being either express 
or implied, This is nc more than an ap- 
plication of the rule of law of agency: 
“Qui facit per alium facit per se’. 
The authority may arise’ by reasan 
of the decree or may have been granted 
after the decree; as for instance, by a 
power of attorney from other decree-hci- 
ders, or even may exist by relation 
which subsisted between the decre=- 
holders prior to the date of the decree, 
but in all cases such authority not being 
contrary to the provisions of an expre=s 
statute like 0. 32 R. 7 C.P.C. (2) when 
distinct shares of the decree-holders a72 
determined and known, payment to on2 
of the decree-holders of his share satis- 
fies the decree to tha: extent. Strictly 
speaking a decree envisaged by th2 
second exception is not a joint decre=; 
and a decree-holder who is entitled to 
obtain satisfaction of his right can claim 
it without reference to the rights of tke 
other decree-holders. However, if a-case 
does not fall within either of the two 
exceptions, the payment to one of the 
several decree-holders cannot be re- 
cognised as payment to all or even to the 
extent of the share of the. decree-holder 
in the property received by him (that is 
even to the extent of the share of tha 
decree-holder in the whole decree). The 
reason for the rule is clear. If the judg- 
ment-debtor is required to pay any 
amount to the joint decree-holders whos= 
shares are not specified, one of them can- 
‘not say apart from special authority 
traceable to the relation subsisting or 
arising under or after the decree, that 
payment to him is payment to all. 


11. The learned Judges held that in 
their opinion the view taken by Mr 
Justice Shah is correct. They further 
observed that the essence of the matter 
is that the decree sought to be executed 
is a joint decree and has to be executed 
as such. . If the shares. of the decree-hol- 
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ders are apparent on the face of the 
decree either expressly or by necessary 
implication, it is not strictly speaking a 
joint decree. In such a case, as Mr. Jus- 
tice Shah pointed out, each decree-holder 
can take out executior in respect of his 
own share, but where the. shares of the 
respective decree-holders are not appa- 
rent on the face of the decree. either ex- 
pressly or by necessary implication, the 
decree which is sought to be executed is 
a joint decree and the judgment-debtors 
must render satisfaction to the whole 
body of the decree-hoJders. Where one 
of the decree-holders is autharised to re- 
ceive payment on behalf of all, the pay- 
ment to him is obviously payment to the 
whole body of the decree-holders. But 
save in such cases satisfaction must be 
rendered to the whole body of the judg- 
ment-creditors. 


12. The Nagpur High Court in Rama- 
krishna v. Shankar (AIR 1935 Nag. 25) 
held that “where out of four joint decree- 
holders two decree-holders have them- 
selves applied for execution and the 
third decree-holder has admitted pay- 
ment, and the remaining decree-holder 
has taken no interest in the proceedings, 
the Court is fully justified in permitting 
the execution by the decree-holders with- 
out making any order as to calling the 
other decree-holders. In the case of joint 
decree-holders a payment made out of 
Court by the judgment-debtor to one of 
them can only absolve the judgment- 
debtor in respect of the share of that 
particular decree-holders.” 


13. Similar view was also taken by 
the Madhya Bharat High Court in Kavar- 
lal v. Shivchand (AIR 1954 Madh B. 140) 
and held: that “where the payment has 
been made outside the Court to a decree- 
holder who has a subsisting right, to the 
knowledge of the judgment-debtors, to 
represent others by reason of his position 
under the substantive law, that payment 
and consequent certification or adjust- 
ment would bind the rest. On the other 
hand, if he is not entitled so'to repre- 
sent them, then he cannot give a valid 
discharge and his action cannot prejudi- 
cially affect the rights of others under the 
decree in any way or to any extent. 


14. From the above rulings it is clear 


that the payment made to one of. the 


decree-holders does not bind the other 
decree-holders in the sbsence of proof of 
authorisation and the discharge will be 
recorded only to the extent of his share 
and the judgment-debtor is liable to pay 
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the shares of the other decree-holders and 
the judgment-debtor is entitled to recover 
the shares of the other decree-holders 
from the decree-hoider who received the 
entire decretal amount from him. 

15. But Sri Sarma relied upon the 
ruling rendered by Justice Chandra- 
sekhara Sastry, in P. Suryachandra Rao 
v. T. Topendas (1966 (2) Andh WR 276). 
in support of his contention mentioned 
above. But that ruling was rendered with 
reference to the executors, Sec. 311 of the 
Indian Succession Act provides that if 
one of the executors makes adjustment, 


it binds the other executors. Sec. 311 of © 


the Indian Succession 
follows: 


“When there are several executors or 
administrators the powers of all may, in 
the absence of any direction to the con- 
trary, be exercised bx any one of them 
who has proved the will or taken out 
administration.” 


The First Illustration states that one of 
several executors has power to release a 
debt due to the deceased. Hence, the 
learned Judge held that since the. adjust- 
. ment was agreed to by one of the execu- 
tors, it is binding on the other two execu- 
tors also. This decision. therefore, does 
not assist the respondents in any way in 
support of their contention. 


16. I, therefore, hold that the learned 
subordinate Judge has not committed any 
material irregularity in ordering the peti- 
tioner to make payments to the other 
sharers defendants 1 and 2 so far as their 
shares are concerned. ‘Thus, I find no 
merits in the revision petition and it is, 
therefore, dismissed, but.in the circum- 
stances of the case without costs. 

Revision dismissed. 


Act reads as 
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SAMBASIVA RAO AND 
JAYACHANDRA REDDY, JJ. 
Meram Pocham and another, Peti- 
tioners v. The Agent to the State Gov- 
ernment, (Collector). District Adilabad, 
and others, Respondents. l 
Writ Petns. Nos. 1126, 4527 of 1975, 
3238 of 1976, and Writ Appeal No. 355 
of 1977, D/- 25-10-1977. 


T. P. Act (4 of 1882), S. 53-A — In- 
valid and unlawful possession not pro- 
tected by S. 53-A — Contract of sale of 
property situate in Telangana area by 
tribal, in favour of non-tribal before 
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1-12-1863 — Amounts paid and posses- 
sion also delivered to transferee — Sanc- 
tion for transfer of appropriate autho- 
rity, however, not obtained — Posses- 
sion of transferees, invalid and unlaw- 
ful — 'Transferees consequently held 
could not claim protection of e 53-4 — 
(A. P. Scheduled Areas Land, Transfer 
Eegulation (1959), S. 3) — (A. (Telan- 
gana Area) Tenancy and Agricultural 
Lands Act (21 of. 1950), Ss. 47; 50-B) — 
(1969) 2 Andh WR 317; (1976) 2 APLI 
103 and S. A. No. 450 of 1970, a 21-9- 
1972 (Andh Pra), Overruled. 

The lands in question were situated in 
Scheduled Areas in Telangana. There 
were contracts of sale in respect of lands 
in Scheduled areas by tribals jin: favour 
of the petitioners, non-tribals, before 
1-12-1963. Some amounts were paid 
under the contracts and possession alsa 
was delivered to the petitioners! when the 
contracts were executed. However, sanc- 
tion of the appropriate authority was not 
obtained, under S. 47 of the Andhra Pra- 
desh (Telangana Area) Tenancy and 
Agricultural Lands Aet, 1950, which was 
on the statute book at that time. After 
the A. P. Regulation of 1959 was extend- 
ed to the Telangana Area on /1-12-1963, 
regular sale deeds were taken by the 
petitioners from their tribal vendors. No 
attempt was made to secure validation of 
the alienations under S. 50-B of the 
Hyderabad Tenancy Act 21 of 1950. The 
vendors challenged the validity of those 
sales under the provisions of the Regula- 
tion of 1959. The Special Deputy Col- 
lector upheld the objection and held that 
the alienations were invalid in view of 
S. 3 of the Regulation and conseauently 
directed under S. 3 (2) (a) that the lands 
be placed back in the possession of the 
vendors. In some of the cases appeals 
were preferred under S. 3 (a) | (iii) of the 
Regulation to the Agency Divisional Offi- 
cer but they were rejected. No further 
revisions were filed before [the State 
Government. ! 

The petitioners challenged the validity 
of the view of the Special Deputy Collec- 
tor and of the Appellate Authority by 
writ petition, contending that ithe agree- 
ments ‘in their favour were accompanied 
by simultaneous delivery of . possession; 
Consequently. by the time the| Regulation 
came to be applied to the Telangana area 
in which the land were situate, their 
right to be in possession of the lands had 
come ta be safeguarded by $. 53-A of 
the T. P. Act and so; the transferor was 


debarred from enforcing against the 


| 
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petitioners any right in: respect of the 
property. They maintained that every 
requirement of S. 53-A of T. P. Act was 
satisfied in those cases and therefore 
despite the subsequent application of 
the Regulation to the Telangana Area cn 
1-12-1963 they continued to enjoy the 
protection of S. 53-A: : 


Held: that possession given to the 
petitioners in pursuance of the contracis 
of sale, without obtaining previous sane- 
tion of the Tahsildar under S. 47, 
Hyderabad Tenancy Act was unlawful 
and 5. 53-A, T. P. Act would not safe- 

` guard that possession. ` (Para TT) 


Section 53-A, T. P. Act, postulates 
taking possession of the property or coa- 
tinuing in possession, of the property in 
part performance of the contract only in 
a lawful manner. It cannot be predi- 
cated that S. 53-A purports to give pro- 
tection to those transferees who hare 
taken possession of the property in a 
manner contrary to the law which was 
in force and applicable to them. Sec- 
tion 53-A protects only such possessions 
which were valid and lawful and does 
not safeguard possession which are in- 
valid and unlawful. (Para 12) 


There was no indefeasible title < or 
right created in the petitioners before 
1-12-1963 on which date the Regulaticn 
came to be applied to the Telangana 
Region. After 1-12-1963 the overriding 
provisions of S. 3-of the Regulation came 
into force. Section 3: of the Regulaticn 
had, on and from 1-12-1963, overriding 
effect despite any other enactment, rule 


or law in force in agency tracks in res- 


pect of transfer of immovable property 
situate in scheduled areas by a tribal in 
favour of a non-tribal. . Those provisions 
had no doubt, no retrospective effect. But 
then there was no indefeasible right. in 
the petitioners by 1-12-1963. What all 
they had by that date was a contract of 
sale and unauthorised and illegal pos- 
session of the land. By virtue of S. 3 of 
the Regulation, they and the subsequent 
sale deeds, which the petitioners obtain- 
ed were null and void. The result was that 
the decision of the Special Deputy Col- 
lector, as upheld -by the appellate authe- 
rity. which was.sought to be quashed, 
was in-.accordance with law.: AIR 1970 
Andh Pra .19; ILR (1974) Andh Pra 1f9 
and (1977). 2 APLJ (Notes). page. 28, Rel. 
on; (1969) 2 Andh WR 317: (1976) 2 
APLJ 103 and S. A. No. 450- of 1970; D,- 
21-9-1972 (Andh -Pra), Overruled. Case 
law: discussed, (Para 42) 
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- Narasimha Reddy for. L. Jäisteë, Advo- 
cate. for Petitioners in W. P. No. 1126 
of 1975. Veerendra Bahadur Saigal, for ` 
the Petitioners in W. P. No. 4527 of 1975, 
B. Subhashan Reddy, Advocate for the 
Petitioners in W. P. No..3238 of. 1976 and 
for Appellant in W. A. No. 355 of 1977, 
and of C. Ananda Rao, Advocate on 
behalf of Respondent No. 3 in W. P. No. 
3238 of 1975: and of Mr. B. V. Subba- 


-rayudu, Advocate on behalf of respon- 


dent No. 3 in W. A.-No. 355/77 and of 
the Government Pleader. for. Industries 
on behalf of Respondents Nos. 1 and 2 in. 
W. P. No. 1126 of 1975-and-on behalf of 
respondent .No. 3 in W. P. No. 4527 of 
1975 and the . Government Pleader for 
Excise on ‘behalf of respondents Nos. 1 


‘and 2 in W. P. No. 3238 of 1975. 


. SAMBASIVA RAO, 'J.:— In the three 
writ petitions a common question of 
some legal complexity arises. This com- 
plexity is deepened’ by seemingly diffe- 
fent views expressed by learned Judges 
of this Court and some other High Courts. 
That was’ why our learned brother 
Jeevan Reddy, J. referred W. P..No. 4527 
of 1975 to a Division. Bench. and our 
learned brother’ Madhava Reddy, J. did 
the same with W. P. No, 3238 of 1976. In 
the other „writ petition, the same ques- 
tion arises. 


2. In all the three petitions the diena- 
tions of tands have -been set aside by the 
Special Deputy. Collector under the 
Andhra Pradesh Scheduled Areas. Land 
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Transfer Regulation of 1959 (hereinafter 
referred to as "the Regulation”). The 
lands are situated in Scheduled Areas. 
The Regulation was extended to the 
Telangana Area on and from 1-12-1963. 
Though the dates differ from case to case, 
there were contracts of sale in respect of 
lands in Scheduled areas by tribals in 
favour of the petitioners, who are not 
tribals, before 1-12-1263. Some amounts 
were paid under the contracts of sale 
and possession also was delivered to the 
petitioners when the contracts were ex- 
ecuted. However, sanction of the -appro- 
priate authority was not obtained, under 
S. 47 of the Andhra Pradesh (Telangana 
Area) Tenancy and Agricultural Lands 
Act, 1950 (hereinafter referred to as “the 
Hyderabad Tenancy Act”) which was on 
the statute book at that time. After the 
Regulation of 1959 was extended to the 
Telangana Area on 1-12-1963 regular sale 
deeds were taken by the petitioners from 
their tribal vendors. No attempt was 
made to secure validation of the aliena- 
tions under S. 50-B of the Hyderabad 
Tenancy Act. The vendors challenged 
the validity of these sales under the pro- 
visions of the Regulation of 1959 and the 
Special Deputy Collector upheld the ob- 
jection and held that the atlienations 
were invalid in view of S. 3 of the Re- 
gulation and consequently directed that 
the lands be placed sack in the posses- 
sion of the vendors. In some of the cases 
appeals were preferred under S. 3 (a) (ili) 
of the Regulation of the Agency Divisional 
Officer but they were rejected. No fur- 
ther. revisions were filed before the State 
Government. The petitioners came to. this 
Court with these writ petitions for quash- 
ing the order of the Special Deputy Col- 
lector. These facts are undisputed. 


3. The Special Deputy Collector held 
that the transfers of the lands, which are 
in the Scheduled areas, by vendors, who 
are members of the Scheduled Tribes, to 
the petitioners, who are non-tribals, were 
null and void in view of the provisions 
of S. 3 of the Regulation which were ex- 
tended to the Telangana Area on 1-12- 
1963. Exercising his powers under Sec- 
tion 3 (2) (a) he directed that the lands 
be restored to the transferors since they 
were willing to take the lands. In fact 
the transferors initiated the proceedings 
and actively participated in them. The 
petitioners challenged the validity of this 
view of the Special Ceputy Collector and 
of the Appellate Auchority wherever it 
has been rendered, contending that the 
agreements in their favour were accom- 
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vanied by simultaneous delivery of pos- 
session. Consequently by the time the 
Regulation came to be applied to the 
Telangana area in which the lands are 
situate, their right to be in possession of 
the lands had come to be safeguarded by 
the provisions of S. 53-A of the T. P. 
Act and so, either before 1-12-1963 or 
thereafter the transferor or any person 
claiming under him is debarred from 
enforcing against the petitioners and per- 
sons claiming under them any right in 
respect of the property. They maintain- 
ed that every requirement of S. 53-A of 
the T. P. Act was satisfied in these cases 
and therefore despite the subsequent ap- 
plication of the Regulation to ‘the Telan- 
gana Area on 1-12-1963 they continue te 
enjoy the protection of S5. 53-A. 


4. Therefore, the crucial question that 
falls for decision in the writ petitions is 
whether the petitioners, who had obtain- 
ed contracts of sale accompanied by de- 
livery of possession without’ obtaining 
the sanction under S. 47 of the Hydera- 
bad Tenancy Act and without later se- 
curing a validation certificate under Sec- 
tion 50-B, can claim tke protection of 
5. 53-A of the T. P. Act after! ithe Regu- 
lation came to be. applied to the areas in 
which the lands, which they, purported 
to have purchased, are situate. Chin- 
nappa Reddy, J. and Gangadhara Rao, J. 
took the view that in such cases the- 
safeguard of S. 53-A would not ‘be avail- 
able to the purchasers while Kuppu- 
swamy, J. held that the protection would 
continue to be available to the purcha- 
sers despite the Regulation. ‘There are 
other decisions of this Court also in ad~ 
dition to the decisions of the Supreme 
Court and those of the Mysore’ and Bom- 
bay High Courts which have) a bearing 
on this question. Our task now is to 
resolve this apparent conflict. 


5. Before we proceed further, it is 
necessary to have a look at the material 
provisions of the relevant sections. The 
Hyderabad Tenancy Act was, passed in 
1950, one of its objects being to regulate 
the alienation of agricultural lands. Chap- 
ter V of the Act relates to restrictions 
on transfer of agricultural lands. Sec- 
tion 47 as it was originally made ‘(it may 
be noted here that it was subsequently 
amended and was, later deleted) provid- 
ed that notwithstanding anything con- 
tained in any other law for the time 
being in force or in any decree or order 
of a Court, no permanent alienation and 
no other transfer of agricultural’ land 
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shall be valid unless it has been mace 
with the previous sanction of the Tahsil- 
dar. According to sub-sec. (2) applice- 
tions for the sanction shall be made and 
disposed of in accordance with the pre- 
scribed procedure. Sections 48 and 49 
stipulated certain restrictions on the grart 
of such sanction. The expression “per- 
manent alienation” was defined under 
S. 2 (0) as including “any sale, exchange 
or gift and any transfer of a right of oc- 
cupancy or of the patta of a holding but 
does not include any disposition by will.” 
However, the word “transfer” as sucn 
was not defined in the Act. It is worthy 
of note that even transfer of a right cf 
occupancy is included in the definition cf 
the expression “permanent alienation” 
for which also previous sanction of the 
Tahsildar was required under S. 47. 


6. By Act 6 of 1964 a new Section 
viz., Section 50-B was inserted in the 
Act for the purpose of “validation of cer- 
tain alienations and other transfers cf 
agricultural lands”. When it was insert- 
ed, Ss. 47 and 48 were retained in the 
statute ‘book. Section 50-B was only an 
addition. As it was originally intrc- 
duced by Act 6 of 1964 it had only three 
sub-sections. By Act 12 of 1969, which 
was published in the Gazette on the 18th 
of March, 1969, sub-s. (1) of S. 50-B was 
substituted and a proviso was added to 
sub-s. (2). By the same Act 12 of 19@ 
and with effect from 18th March, 198 
Ss. 47, 48, 49, 50 and 50-A of the Act 
were deleted. When it was originally 
enacted sub-s, (1) of S. 50-B laid down 
that notwithstanding anything in the 
Chapter, where any alienation or other 
transfer of agricultural land took place 


on or after 10th June, 1950 but before . 


the 21st of Feb., 1961 and where posses- 
sion of such land was given to the alienes 
or transferee before the 21st Feb., 1961, 
he may, within one year from such date 
as may be prescribed, apply to the-Tahsi- 
dar for a certificate declaring that suca 
alienation or transfer is valid. The re- 
constituted sub-s. (1) as per Act 12 cf 
1969 reads: 


“(1) Notwithstanding anything in this 
chapter, where ‘any alienation or other 
transfer of agricultural land took place— 


(a) on or after the 10th June, 1950 but 
before the date of coming: into force cf 
the Andhra Pradesh Ceiling on Agricul 
tural Holdings Act, 1961 and where pos- 
session of such land was given to the 
alienee or transferee before such one cf 
coming into force; and 
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(b) on or after the coming into force 
of the Andhra Pradesh Ceiling on Agri- 
cultural Holdings Act, 1961, ‘but before 
the date of the commencement of the 
Andhra Pradesh (Telangana Area) 
Tenancy and Agricultural Lands (Third 
Amendment) Act, 1969 and where pos- 
session of such land was given to the 
alienee or transferee before such com- 
mencement and such alienation or trans- 
fer is not inconsistent with the provi- 
sions of the Andhra Pradesh Ceiling on 
Agricultural Holdings Act, 1961; 


the alienee or transferee may, within’ 
such period as may be prescribed, apply 
to the Tahsildar for a certificate de- 
claring that such alienation or transfer 
is valid”. 


Sub-section ` (2) provided for the proce- 
dure which should be adopted on receipt 
of an application as contemplated by sub- 
s. (1). I; requires the Tahsildar to .make 
guch enquiry as may be prescribed and 
if he was satisfied that the consideration, 
if any, payable to the alienor or trans- 
feror has been paid or has been deposit- 
ed within such time and in such manner 
as may be prescribed, he shall require 
the alienee or the transferee to deposit 
in the office of the Tahsildar an amount 
equal to the registration fees and the 
stamp duty that would have been pay- 
able had the alienation or transfer been 
effected by a registered document in ac- 
cordance with the provisions of the Indian 
Registration Act, 1908. The said sub- 
section proceeds to lay down that on the 
deposit of such amount, the Tahsildar 
shall issue a certificate to the alienee or 
the transferee declaring that the aliena- 
tion or transfer is valid and such certifi- 
cate shall, notwithstanding anything in 
the Indian Registration Act, 1908, be con- 
clusive evidence of such alienation or 
transfer as against the alienor or trans- 
feror or any person claiming interest 
under him. The proviso to this sub-sec- 
tion added under Act 12 of 1969 reads as 
follows: 


“Provided that where. an alienation or 
transfer has been effected by a register- 
ed document, the Tahsildar shall adjust 
the amount paid by the alienee or trans- 
feree as registration fees and the stamp 
duty towards the amount required to be 
deposited under this sub-section; and if 
the amount so paid by the alienee or 
transferee is less than the amount re- 
quired to be deposited by him, the Tahsil- 
dar shall require him to pepeni the bal- 
ance,” > 
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Sub-section (3), however, stated that the 
validation of any alienation or transfer 
of land under sub-s. (2) shall not affect 
the right accrued to any person under 
S. 37-A or S. 38 or S. 38-E. 

7. It should be noted here that Act 
11 of 1965 substituted the words “within 
three years from such date as may be 
prescribed” for the original words “with- 
in one year from such date as may be 
prescribed”. Act 12 of 1969 extended the 
said period for four years and Act 19 of 
1969 for six years. Finally the benefit 
of validation conferred by S. 50-B ended 
with 31st of March, 1972. Thereafter 
there was no possibility of getting the 
alienations validated. 


8. From the above narration of the 
.changes in the Hyderabad Tenancy Act 
in respect of S. 47 and S. 50-B, it is 
manifest that the two provisions co- 
existed from 1964 to 1969. In 1969 Sec- 
tion 47 along with certain other provi- 
sions was deleted and only S. 50-B was 
on the statute book. The benefit of vali- 
dation was extended up to 31st March, 
1972. The purpose behind these changes 
is not far to seek. As we have already 
noticed, one of the purposes of the 
Hyderabad’ Tenancy Act is to regulate 
the alienation of lands. In pursuance of 
that purpose, Chapter V was made im- 
posing certain restrictions on transfers of 
agricultural lands. Section 47 was the 
very. first provision in that Chapter. It 
laid down that no permanent alienation 
or no other transfer of agricultural land 
shall be valid unless it has been made 
with the previous sanction of the Tahsil- 
dar. This declaration is very clear and 
specific. If there is any permanent alie- 
nation or transfer of apricultural land 
without the previous sanction of, the 
Tahsildar, that would be invalid. How- 
ever, the Legislature obviously took note 
of the fact that there had been very 
many permanent alienations or other 
transfers of agricultural lands which had 
taken place without the previous sanc- 
tion of the Tahsildar. In order to obviate 
the confusion and injustice that might 
result therefrom, the Legislature intro- 
duced S. 50-B in the year 1964 for vali- 
dation of certain alienations and other 
transfers of agricultural lands. Till 1969 
until S. 47 was deleted both the sections 
co-existed. The position then was that 
the prohibition against alienations: with- 
out previous sanction of the Tahsildar 
continued and at the same time trans- 
ferees after 10th June, 1950 but before 
alst Feb., 1961 who had also obtained 
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possession, were given an opportunity to 
get the alienations in their favour vali- 
dated within one year from the pre- 
scribed date. In 1969 S. 47 was eltogether 
omitted; only S. 50-B with the changes 
above mentioned was retained. 


9. The position which emerged from 
the amendment of S. 50-B was that alie- 
nees of agricultural lands, who had ob- 
tained possession between 10th June, 1950 
and before the Ceilings Act of 1961 and 
also after the Ceilings Act of 1961 but 
before the Hyderabad Tenancy Act 
(Third Amendment) 1969, were enabled 
to secure validation of their ‘alienations. 
It is important to note that the facility 
of validation would be available only to 
those transferees who had obtained pos- 
session of the land. If all the require- 
ments of S, 50-B are satisfied, tke alienee 
or transferee may apply to the Tahsil- 
dar for a certificate declaring that his 
alienation or transfer was valid. Sub- 
section (2) prescribed the procedure 
which should be followed on: making of 
such application. The Tahsildar shall 
make the necessary enquiry. Ir. the first 
place, ke should satisfy himself that the 
consideration payable to the alienor has 
been paid or’ has been deposited, He 
should also require the alienee to deposit 
the registration fee and the stamp duty. 
If the Tahsildar is satisfied in these res- 
pects, then only he shall issue a certifi- 
cate to the alienee declaring that the 
alienation or transfer in his| favour is 
valid and such certificate shall be con- 
clusive evidence of the alienation or 
transfer against the alienor or any per- 
son claiming under him. It must’ neces- 
sarily follow from this that if there is 
no, validation certificate, the alienation or 
transfer, though accompanied |by posses- 
sion, would not be treated as valid. This 
facility was afforded to the alienees with 
the obvious intention of giving them an 
opportunity to get their alienations or 
transfers validated up to 31st of March, 
1972 though they were invalid for want 
of previous sanction by the Tahsildar. 


10. Another aspect which thes to’ be 
examined at this juncture is as to the 
nature ofthe alienation made. under a 
contract of sale accompanied by delivery 
of possession. It is worthy of note that 
S. 50-B provided for validation of those 
alienations and transfers which had 
taken place between years 1950 and 1969 
only which were accompanied by pos- 
session. If the alienee had not been 
given possession, then he could rot apply 
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for validation under S. 50-B. The peti- 
tioners before us very much emphasise 
on the fact that the alienations in their 
favour were not simply baséd on con- 
tracts of sale but were also accompanied 
by possession and therefore S. 53-A of 
the T. P. Act would give them protec- 
tion and any subsequent law made there- 
after would not defeat their right to be 
in possession, That is why we are em- 
phasising this feature of S. 50-B of the 
Hyderabad Tenancy Act which also made 
obtaining of possession by the alienes 
one of the requirements for validation. 


11. The three transactions which are 
involved in the writ petitions before us 
are contracts of sale. Section 54 of the 
T. P. Act specifically declares that a con~- 
tract of sale does not, of itself, create 
any interest in or charge on such pro- 
perty. A contract, in pursuance of 
which possession of the property has 
been given to the alienee, is not a con- 
tract of sale simpliciter and has a higher 
status, for it creates an interest in tha 
property that is agreed to be sold unde: 
the contract. That higher interest & 
stated in S. 53-A according to which th: 


transferor or any person claiming unde: - 


him is debarred from enforcing against 
the transferee and persons claiming 
under him any right in respect of th= 
` property of which the transferee has 
taken or continued in possession othe: 
than a right expressly, provided by the 
terms of the contract, 


12, We will now go back to the 
Hyderabad Tenancy Act. We have 
already noted that S. 47, which was in 
force right from. 1950 till 1969 and which 
was in force when the contracts of sal2 
in these three cases were entered intg, 
declared that no permanent alienation 
and no other transfer of agricultural 
land shall be valid unless it has been 
made with the previous sanction of the 
Tahsildar. “Permanent alienation,” as we 
have already noted, is defined in S. 2 (a) 
of the Act within the scope of which ex~ 
pression “transfer of a right of occus 
pancy” is included. When a contract o€ 
sale is entered into accompanied by pos- 
session, it is clearly transfer of a right 
of occupancy. This conclusion is further 
reinforced by the provisions of S. 53-4 
of the T. P. Act. Therefore, the con- 
tracts of sale accompanied by possession. 
which are the subject-matters of the 
three writ petitions, were “permanent 
alienations”’ and still admittedly no pre- 
vious sanction of the Tahsildar had been 
obtained. From this, it must necessarily 
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follow that the possession given along 
with the contracts of sale was invalid 
and unlawful. It is true that the pre- 
sent petitioners obtained possession and 
continued in it and yet. their possession 
was only an invalid and unlawful one 
Certainly, S. 53-A of the T. P. Act postu- 
lates taking possession of the property 
or continuing in possession of the pro- 
perty in part performanca of the con- 
tract only in a lawful menner. It can- 
not be predicated that S. 53-A purports 
to give protection to those transferees 
who have taken possession of the pro- 
perty in a manner contrary to the law 
which was in force and applicable to 
them. In our view, 8S. 53-A - protects 
only such possessions which vere valid 
and lawful and does. not safeguard pos- 
sessions which are invalid and unlawful. 


13. At this juncture we should refer 
to S. 98 of the Hyderabad Tenancy Act 
which provides: 

“Any person unauthorisedly occupying 


or wrongfully in possession of any 
land— 


(a) the transfer of which either by the 
act of parties or by the operation of law 
is invalid under the provisions of this 
Act, 

(b) xx xx xxx xx xx 

(c) xx xx xx xx xx 
may, if the said provisions do not pro- 
vide for the eviction of such person, be 
summarily evicted by the Collector.” 
Since the possession of the petitioners 
was wrongful and since the transfer ‘in 
their favour was invalid by operation of 
S. 47, they became liable to be sum- 
marily evicted by the Collector. 


14. We draw support to these con- 
clusions of ours from certain Bench pro- 
nouncements of this Court. In Syed Jalal 
v. Targopal, AIR 1970 Andh Pra 19, 
Jaganmohan Reddy, C. J. and Partha- 
sarathi, J, held that under S. 47 there 
can be no bar to. the maintainability of a 
suit for specific performance of an agree- 
ment to direct the defendant (seller) to 
apply for permission under $. 47 and 
after he obtains it to execute a sale 
deed. This result would follow whether 
or not there was a specific term in the 
agreement that permission would be ob- 
tained under S. 47 and that thereafter a 
sale deed will be executed. Having said 
this, and with which we are in respect- 
ful agreement, the learned Judges pro- 
ceeded to lay down that what. is prohi- 
bited and what is invalid according to 
S. 47 is transfer or alienation of legal 
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right or interest which confers a right 
to possession of agrizultural land if it is 
without the permission of the Tahsildar. 
Agreements to enter into transactions to 
confer such a right, title and interest, if 
the provisions of law are complied with, 
namely, after obtaining the permission of 
the Tahsildar, are not prohibited. Nor 
do they by themselves confer a right to 
possession so that if any possession is 
delivered in pursuance thereto, it cannot 
be said that that possession has been de- 
livered in conformity with the statute or 
in a manner that wculd be according re- 
cognition thereunder. A contract of sale 
followed by possession, by the general 
law, would subject to the fulfilment of 
the requirements of S. 53-A of the T.P. 
Act, have enabled a person in possession 
to use it as a shield to defend his pos- 
session. But having regard to the pro- 
visions of S. 47 read with S. 98, no right 
to possession capable of being upheld 
under the special enactment can be con- 
ferred by means of a permanent aliena- 
tion or other transfer unless the prior 
permission of the Tahsildar is obtained. 
The learned Judges proceeded to lay 


down that if possession is wrongful or . 


unauthorised, no suit for a permanent 
injunction or for delivery of possession 
can be brought. The learned Judges 
continued to observe that when S. 47 
refers to other transfers of agricultural 
land, it is presumec that a permanent 
alienation is a transfer and permanent 
alienation includes the several kinds of 
transfers referred to therein viz., sale, 
exchange, or gift which under the gene- 
ral law, namely, the T. P. Act, would 
come within the definition of transfer of 
property. Transfer of a right of occup- 
ancy or a patta of a holding in so far as 
the Land Revenue Act of 1317 Fasli is 
concerned, would equally be a transfer 
of all that is necessary to effectually 
transfer agricultural land and vest a title 
in the person to whom it is transferred. 


15. We will then refer to the decision 
of Gopal Rao Ekbote. J. (as he then was) 
and Sriramulu, J. in L. P. A. No. 139 of 
1970, D/- 18-2-1972 : (ILR (1974) Andh 
Pra 119). That decision was in a Letters 
Patent Appeal preferred against the de- 
cision of Madhava Reddy, J. given in 
S. A. No. 520 of 1968 on 20th of July, 
1970 : (LR (1972) Andh Pra, 1313). One 
of the questions dacided by Madhava 
Reddy, J. and considered by the Divi- 
sion Bench in the appeal was whether 
the deletion of S. 47 and introduction of 
S. 50-B makes the previous contracts of 
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sale legal and efective which contracts 
were considered illegal in view of S. 47. 
The Division Bench held that mere de- 
letion of S. 47 or introduction of S. 50-B 
does not by itself validate all the trans- 
fers which were invalid and that such 
invalid transfers do not become legally 
enforceable unless a seal of approbation 
is put by the Tahsildar ‘by | granting a 
certificate validating the same. We shall 
refer to this aspezt of the matter a little 
later. For the present, we are referring 
to this Bench decision for the purpose of 
showing that this Division Bench agreed 
with the view expressed in Syed Jalal’s 
case AIR 1970 Andh Pra 19 (supra). In 
fact the learned Judges noted that the 
correctness of Syed Jalal’s case was not 
challenged before them. After noting 
the main points Jecided in Syed Jalal’s 
case (supra) the Division Bench observed: 


“What follows from the said decision 
is that while the agreement, to sell is 
valid the possession delivered in pur- 
suance of the agreement is unauthorised. 
The vendee therefore can institute a suit 
for specific performance but cannot avail 
of the doctrine of part-performance. p 


16. On this point there is a recent 
decision of a Division Bench of this Court 
in C. R. P. No. 1233 of 1976, D/- 9-8-1977 
rendered by our Learned brothers Rama- 
chandra Raju anc Jeevan Reddy, JJ. It 
is shert-noted at p. 28 of 1977 (2) APLI 
(Chenna Reddy v. Hanumanth). In this 
ease the Division Bench was! considering 
the relevant scopes of Ss. 47 and 50-B of 
the Hyderabad Tenancy Act. . The learn- 
ed Judges held chat on the date the 
transaction was entered into and the en- 
tire consideration money was paid by 
the respondent, possession of. the lands 
purchased was given to the | respondent 
foy the petitioners and thus there is a 
transfer of the rizht to be in possession. 
Transfer of a right of occupancy can also 
mean transfer of a right to,be in pos- 
session and enjoyment. In this view of 
the matter, the transaction entered into 
between the partias is a permanent alie- 
nation as per the definition under Sec- 
tion 2 (o). If it is a permanent aliena- 
tion, S. 47 is attracted and if S. 47 is at- 
tracted S. 50-B is attracted and the res- 
pondent would be entitled to:the valida- 
tion certificate. 

17. These three pronouncements of 
the Division Benches of this Court sup- 
port the view we have expressed above 
that the possession given to the three 
petitioners in pursuance of the contracts 
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of sale, without obtaining previous sanc- 
tion of the Tahsildar under S. 47, was 
unlawful and. 5. 53-A of the T. P. Act 
would not safeguard that possession. 


18. This was the position which was 
obtaining when the Regulation of -959 
was applied to the Scheduled areas in the 
Telangana Region. That is a regulation 
to regulate the transfers of lands in 
Scheduled areas and is clearly a sccial 
piece of legislation. It is essential to 
notice that S. 3 thereof is given over- 
riding effect by including a non: obstante 
clause therein. Despite any other law, 
transfers contrary to that provision are 
declared to be null and void. Ging 
through the provisions of the Regula-.on, 
they would demonstrate beyond any 
doubt that its object is to prevent trans- 
fers of lands in the Scheduled areaz in 
favour of persons who are not mem=ers 
of Scheduled Tribes or a society not com~ 
posed solely of the members of the Szhe- 
duled Tribes. Its further aim is to set 
aside transfers of immovable property 
made in contravention of the law. to 
eject any person in possession of the 
property, and to restore it to the trans- 
feror or his heirs. If the transferor or 
his heirs are not willing, the appropriate 
authority may order assignment or zale 


of the property to any other membe? of . 


the Scheduled Tribe.: It is for this pur- 
pose very wide connotation is given to 
the word “transfer” in S. 2 (g), wh=re- 
by mortgage with or without possession, 
lease, sale, gift, exchange or any o-1er 
dealing with immovable property, not 
being a testamentary disposition anc a 
charge on such property or a contzact 
relating .to such property in respect of 
such mortgage, lease, sale, gift, exchenge 
or other dealing, are treated as transfers. 
It is true that this Regulation has no re- 
trospective effect and does not affect =ny 
valid transfers which had taken place be- 
fore 1-12-1963 in the Scheduled Areas of 
the Telangana Region. If the transfer 
did not become final or if the transferee 
had not obtained indefeasible rights in 
the property by 1-12-1963, then the Re- 
gulation would certainly apply to s-ch 
cases, 


19. Then we go to the problem as to 
whether the subsequent deletion of S. 47 
of the Hyderabad Tenancy Act would 
have the effect of automatically valicat- 
ing the alienations and transfers, though 
they were invalid on account of lack of 
sanction of the Tahsildar under that Sec- 
tion. .If. there was deletion of S. 47 
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simpliciter without anything more, pos- 
sibly two views might have been pos- 
sible. On the one hand, probably it 
could have been said that what had been 
the cause of invalidity of an alienation 
or transfer has been removed by the de- 
letion of S. 47 and therefore it must be 
deemed that the original defect in the 
alienation or transfer must be deemed to 
have been cured or removed. On the 
other hand, it could be argued that what 
was invalid to start with could not be 
validated unless there is a special pro- 
clamation by the Legislature or a provi- 
sion under which such invalid aliena- 
tions or transfers could ‘be validated. 
However, in our view, this possibility of 
the existence of two views does not exist 
in so far as the Hyderabad Tenancy Act 
is concerned, particularly so in these 
writ petitions. Why we say that such 
situation does not exist in these cases 
particularly is that S. 47 was deleted in 
1969 and the Regulation relating to the 
prohibition of alienations of lands in the 
Scheduled Areas by tribals came to be 
applied to the Telangana Area on 1-12- 
1963 which was long before S. 47 was 
removed from the statute book. Even if 
it were to be argued that the removal of 
S. 47 would automatically validate the 
invalid alienations and transfers, the in- 
surmountable hurdle in the way of the 
petitioners would arise in the form of 
the Regulation which came to be applied 
to their lands even on 1-12-1963. By 
virtue of the Regulation the invalidity, 
which was inhibiting the alienations or 
transfers in their favour by 1-12-1963 on 
account of lack of sanction under S. 47 
of the Hyderabad Tenancy Act, could 
not be cured in respect of their rights 
and interests that’ might have existed 
earlier, It is true that upto 1-12-1963, 
that is to say, till the Regulation came 
to be applied to the Telangana Area, 
either the petitioners or their alienors 
could have applied to the Tahsildar for 
permission for the alienations or trans- 
fers thereby securing legal sanction to 
them. It is a moot point whether after 
the Regulation came into force on 1-12- 
1963 and before S. 47 was deleted in 
1969 permission’ could ‘be obtained for 
transfer in respect of these lands in the 
Scheduled Areas in view of S. 3 of the 
Regulation. However, we do not ex- 
press any view on this point since it is 
not necessary to do so in these cases. 


The admitted fact remains that no at- 
tempt has been made either by the peti- 


.tioners or their alienors for sècuring the 
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required permission under S. 47 even 
after 1-12-1963 and before S. 47 was 
deleted. 


20. There is yet another formidable 
objection to the validity of the transfers 
in favour of the petitioners. In 1964 
S. 50-B was introduced for validation of 
the earlier invalid transfers. For five 
years thereafter till 1969 S. 50-B was 
part of the statute along with S. 47. 
The result was that even after 1964 no 
permanent alienation or transfer could 
be effected without the necessary per~ 
. mission from the Tahsildar. At the same 
time, the earlier invalid alienations for 
want of that sanction could be validated 
by taking recourse to S. 50-B proceed- 
ings. In 1969 S. 47 and the allied pro- 
visions were deleted and yet, S. 50-B 
was retained. - This is a very material 
and significant circumstance. Though 
S. 47 was deleted, thereby implying that 
from that date no permission was neces- 
sary for alienations or transfers, the 
earlier Invalid transfers, which had taken 
place from 1950 to 1969, could be valida- 
ted with the aid of the proceedings under 
S. 50-B. It would also be very perti- 
nent to note that by. Act 12 of 1969, 
which deleted S. 47 and the allied pro- 
visions from the statute book, substitut- 
ed sub-seec. (1) of S. 50-B whereunder 
the invalid alienations, which had taken 
place from 10th June, 1950 right upto 
the date of the commencement of the 
Andhra Pradesh (Telangana Area) Ten- 
ancy and Agricultural Land (Third 
Amendment) Act, 1969 could be validat- 
ed. We have already noted that origi- 
nally as S. 50-B (1) stood when it was 
first inserted by Act 6 of 1964, only 
alienations from 10th June, 1950 till 21st 
of Feb. 1961 could be validated under 
that section. While deleting S. 47 and 
the allied provisions in 1969, sub-sec. (1) 
of S. 50-B was altered by extending the 
period from 2ist February 1961 till the 
third Amendment to the Hyderabad Te- 
nancy Act in 1969 was made. That is 
to say, under the newly altered S. 50-B 
as per Act 12 of 1969, even the aliena- 
tions and transfers, which were invalid 
right upto 1969, could be validated.. In 
other words, even those alienations and 
transfers, which had been made without 
obtaining sanction under S, 47 upto 1969 
in which year that section was deleted, 
could be cured and made lawful by in- 
voking the provisions of S. 50-B. It is 
thus manifest that S. 50-B was made by 
the Legislature with a definite purpose 
and that purpose was clearly declared in 


‘nation or transfer is valid. 


A.TR. 


the marginal note as “validation of cer- 
tain alienations and other transfers of 
agricultural lands”. As we have pointed 
out, very many  alienations had been 
made contrary to Ss. 47, 48 ete., and the 
Legislature thought it just and proper 
to validate some of them. The aliena- 
tions which could be validated, the man- 
ner in which such velidation could be 
made and the time within which that 
validation could be sought were lall pres- 
cribed in the Section. As it stood 
amended by 1969 Act. transfers, which 
had taken place between 10th June, 1950 
and 1969 when the Third Amendment 
to the Hyderabad Tenancy Act was made 
where possession had been given and 
which were not inconsistent with the 
provisions of the A. P. Ceiling on Agri- 
cultural Holdings Act, 1961, were eligible 
for validation under the provision. 





21. It is also very important to note 
that the last paragraph of sub-sec. (1) 
of the section enables the alienee or 
transferee to apply within such period 
as may be prescribed by the Tahsildar 
for a certificate declaring that such alie- 
This sub- 
paragraph of sub-sec. (1) fakes it 
abundantly certain that though it is an 
enabling provision, in: the sense that it 
permits the alienee or transferee under 
an invalid alienation or transfer, to 
apply for validation, the invalidity of 
the alienation would continue if! there is 
no declaration under S. 50-B. | This in- 
tention oz the Legislature in) making 
S. 50-B is further brought out by the 
last sentence of sub-sec. (2) that on de- 
posit of the amounts required, | so it is 
provided in sub-sec. (2), the Tahsildar 
shall-issue a certificate to ‘ the alienee 
or transferee declaring that the aliena- 
tion or transfer is valid and that such 
certificate shall be conclusive | evidence 
of such alienation or transfer as against 
the alienor or transferor- or any person 
claiming interest under him. This part 
of the provision of sub-sec. (2) is practi- 
cally, in the nature of enforcing the 
rights. of an alienee or transferee under 
S. 53-A of the T. P. Act. The certificate 
under sub-sec. (2) could be! granted 
only where possession had been deliver- 
ed and where the alienee has paid the 
balance of consideration or deposited the 
same in the manner prescribed, if any 
unpaid purchase money was payable, and 
also on the deposit of the registration 
and stamp charges. Once that certificate 
is given on the Tahsildar reaching his 
satisfaction, it is- . declared to be conclu- 
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sive evidence of. the alienation or trans- 
‘fer as against the: alienor or. transferor 
or any person claiming interest under 


22. The similarity between the provi- 
sions of S. 50-B of the Hyderabad Ten- 
ancy Act and those of S. 53-A of - the 
Transfer of Property Act is self-evident, 
‘It is thus manifest that while enacting 
S. 50-B of the Hyderabad Tenancy Act, 
the Legislature kept in view the provi- 
sions of S. 53-A of the T. P, Act. There- 
fore, even if delivery of possession in 
pursuance of the contract of sale was 

- invalid and unlawful on’ account of the 
failure to secure the permission urder 
S. 47, such possession and transfer cculd 
be validated under S. 50-B. To our 
minds, it necessarily follows that if the 
transferee or alienee did not avail bim- 
self of this opportunity of getting his 
alienation and possession validated urder 
S. 50-B, he should suffer the conse- 
quences, since the.transfer and delivery 
of possession in his favour remained in- 
valid and unlawful. It is unnecessary 
for us, as we have already pointed put, 
to decide whether ‘the three petitioners 
before us could apply for ‘validation 
under S. 50-B in view of the Regulation 
which came to be applied to their areas 
on and from 1-12-1963. It is .common 
ground that no applications have keen 
made by the petitioners for ‘validation 
under S. 50-B, 


. 238. -On . account: ot the. Torenoina Tea- 
sons we are of the view that S. 0-B 
was not merely an enabling provision 
-but was also intended by the Legislature 
as a remedy for validating transfers and 
possessions which were invalid. Without 
such validation, . the invalid transfer. and 
delivery of possession remained invalid, 
This facility. to get the invalid aliena- 
tions declared as valid existed only upto 
. 81st of March, - 1972, since the - Legisla- 
ture stopped further extension for’ such 
validation after that date. Those- who 
did not apply under -S. . .50-B upto ‘31st 
March, 1972 would -reap. the result of 
having an invalid transfer and delivery 
of possession on their hands.. The Legis- 
Jature’s refusal. to extend-the time. be- 
yond. 31st March, 1972. does - not: validate 
the invalid transfers and delivery .of 
Possessions. . If. this _was-.not the. inten- 
tion of the Legislature. by enaccing 
S. 50-B and amending it, then that sec- 
tion would be pointless. and- purposeless: 
Tt cannot be postulated that any -provi- 
sion of an enactment’ has -been- mane 
without any. purpose, i ; . 


_ mendation. 
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24. In this view we have taken, the 
opinion’ expressed by Parthasarathi, J. 
in Hafeezunnisa Begum v.- Syed Arab, 


` (1969) 2 Andh WR 317, that S. 50-B was 


merely an enabling provision and the 
omission of a party to, take advantage of 
it does -not put the validation itself in 
jeopardy. is not correct. We also 
express. our firm dissent from the 
further opinion of the learned Judge that 
the Legislature has, by necessary implica- 
tion, made the provisions of Ss. 47 to 49, 
inapplicable to the cases of transfers 
specified in sub-sec. (1) of S. 50-B and 
that those tranfers are exempted from the 
operation of Ss. 47 to:49. We are of the 
opinion that the learned Judge did not 
lay down the law correctly when he held 
that the absence of certificate under 
S; 50-B would not nullify the validation 
of the alienations or the exemption grant- 
ed to them from the operation of the pro- 
visions of Ss. 47 to 49: We hold that 
this is not the correct, meaning of Ss. 47 
to 49 and S. 50-B and therefore it is 
not good law. 


š 25. Now we wil canadien the differ- 
ent view-points expressed: by our learn- 
ed brothers. of this Court and other 
Courts particularly inm the light of the 
pronouncement of the: Supreme Court in 
Nathulal v, cae AIR 1970 SC 
546.  - ; i ` 


26. The decision. of: Madhava Reddy, 
J. in S. A. No. 520. of. 1968, Ð/- 20-7-1970 
is. the. first- decision in chronological 
sequence. which was cited before us. 
That -second appeal arose out of a suit for 
declaration of title and recovery of pos- 
session.. The suit.. was sought to be 
resisted -by the 1st. defendant. on the 
basis of part performance of-a‘ contract 
of sale in his favour contending that his 
possession could not be disturbed having 
regard to Ss. 47 and 50-B of the Hydera- 
bad Tenancy...Act. The ist defendant 
pleaded that the plaintiff had been the 
highest. bidder at a ‘revenue sale -but 
entered into an agreement with him for 
sale of the land and ‘requested. the 
Tahsildar.. to finalise- the sale in his 
name. . The Tahsildar accordingly recom- 


. mended to. the. Collector but the District 


Collector: refused to’ accept the recom- 
Earlier ‘in accordance with 
the contract the plaintiff put the Ist de- 
fendant in possession -of the plaint sche- 
dule land: in part performance:.of the 
agreement. The entire consideration 
was paid by: 25th: of May, 1963.. While 
considering. the: tenability of: the 1st 
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defendant’s defence the learned Judge 
referred to the decision in Syed Jalal’s 
ease (AIR 1970 Andh Pra 19) (supra), 
wherein it was held that the contract of 
sale was neither prohibited by S. 47 nor 
invalid in law and what was prohibited 
was a permanent alienation or other 
transfer of agricultural land. Therefore, 
a suit for specific performance of a con- 
tract of sale without prior permission 
under S. 47 could be maintained. Then 
dealing with the consequence of delet- 
ing S. 47 and the effect of S. 50-B the 
learned Judge observed that the dele- 
tion of S. 47 can operate only prospecti- 
vely and if on the date of transfer or 
permanent alienation when S. 47 was in 
force, it cannot be contended that on 
that date the alienation was valid and 
the transfer of possession would also be 
valid. He also observed that S. 50-B 
could have reference only to transfers 
which were made at a time when Ss. 47 
to 50-A were in force. The learned 
Judge expressed the view that S. 50-B, 
by necessary implication, retrospectively 
validates the transfers of agricultural 
lands made when S. 47 was in force and 
were invalid for want of prior sanction 
of the Tahsildar. But even otherwise, 
if the Third Amendment Act is held to 
be prospective at least from 18th March, 
1969 onwards, the possession under such 
agreements of sale cannot be deemed to 
be unauthorised and therefore the per- 
sons in possession would be entitled to 
invoke the provisions of S. 53-A to pro- 
tect their possession. The possession 
which had been delivered to the ist 
defendant might have ‘been unauthorised 
at the time it was given but it cannot 
be deemed to be unauthorised in view 
of the fact that Ss. 47 to 50-A were 
deleted and a provision was made for 
obtaining a certificate declaring the trans- 
fer as valid. After the expression of 
this opinion there is the following signi- 
ficant observation by the learned Judge: 


“There is yet time for obtaining such 
a declaration.” 


In that view of the matter, the 1st de- 
fendant was held to be entitled to suc- 
cessfully resist the suit for recovery. of 
possession by invoking S. 53-A of the 
T. P. Act. While dismissing the second 
appeal, the learned Judge granted leave. 
It is to be remembered that this deci- 
sion was rendered on 20th July, 1970 by 
which date there was still time for the 
concerned party to apply for the vali- 
dation under S. 50-B. In fact that was 
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the observation made by thel learned 
Judge which we have extracted. 

27. It is against this decision Letters 
Patent Appeal No. 139 of 1970: (ILR 
(1974) Andh Pra 119), was preferred and 
Gopal Rao Ekbote, J. (as ‘he then was) 
and Sriramulu, J. disposed of the appeal 
or: 18th Feb. 1972. Earlier, we have had 
an occasion to refer to this judgment to 
pcint out that the Division Bench in 
this case expressed its agreement with 
the principles laid down in Syed Jalal’s 
case (AIR 1970 Andh Pra 19). Then the 
learned Judges proceeded to ‘consider 
the views expressed by Madhava Reddy, 
J. in his Judgment. The Division Bench 
expressed its dissent from the view 
taken by Madhava Reddy, J. that S. 50-B 
was retrospective in its operation and 
validated the transfers of agricultural 
lands made even when S, 47 | was in 
force. It was pointed out that |S. 50-B 
was clearly prospective in its operation 
and S. 50-B would not make all such 
contracts valid automatically. The learn- 
ed Judges proceeded to observe that 
mere deletion of S. 47 or introduction of 
S. 50-B would not by itself validate all 
the transfers which were invalid and 
that such invalid transfers would not be 
legally enforceable unless a seal of ap- 
probation is put by the Tahsildar by 
granting a certificate validating the same. 
But it could not be said that by neces- 
sary implication S. 50-B validates all 
such invalid transfers. It may |be that 
after the deletion of S. 47 contracts of 
transfer could be made without any 
prior permisssion as was required when 
S. 47 was there. But the question had 
still to be answered whether possession 
delivered in pursuance of agreement to 
sell prior to 18-3-1969 could be! defend- 
ed by invoking S. 53-A of the Ti P. Act. 


28. Then reference was made to Syed 
Jalal’s case (AIR 1970 Andh Pra! 19) and 
the view expressed therein that posses- 
sion delivered in pursuance of an agree- 
ment without sanction under S.' 47 was 
unauthorised and then the Bench point- 
ed out that the position materially alter- 
ed after S. 47 was removed. mistence 
of S. 98, in the view of the Division 
Bench, did not deprive the purchaser 
from invoking the principles of part per- 
formance to protect his possession after 
S. 47 was deleted. At the same time, the 
learned Judges pointed out that S. 53-A 
of the Transfer of Property Act predi- 
cates a valid contract, a contract of a 





. type which could be specifically enforced 


and the section would not apply where 


i 
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the contract was invalid on any ground 
other than that it was not completed :n 
the manner prescribed by the law. 
After pointing out .this, the learned 
Judges of the Division Bench observed 
that the principle laid down in Syed 
Jalal’s case that the agreement of sale 
was capable of being enforced in a- svit 
for specific performance was complied 
with in that case and there was no rea- 
son why the-plea of part performaree 
should not be available to the defenze. 
When once S. 47 was deleted, the pos- 
session given earlier would be considered 
as validly given. In such a case, the 
doctrine of part performance word 
validly be invoked. Having made =n 
these observations, the Division Bench 
agreed with the final conclusion of 
Madhava Reddy, J. in the second appeal 
and dismissed the Letters Patent Appecl. 


29. Two features are worthy of note 
in this decision of the Division Benca. 
One is that it expressed concurrence 
with the decision of the earlier Divisizn 
Bench in Syed Jalal’s case (AIR 19°70 
Andh Pra 19). 
that by deletion of S. 47 the possession, 
which was unauthorised until then, 
ceased to be unauthorised. This view 
was probably expressed in view of the 
fact that there was still time for vali- 
dation of the contract of sale and the 
delivery of possession. We venture to 
make this inference because the decisizn 
of the Division Bench was rendered =n 
18th Feb. 1972 and the time for valida- 
tion under S. 50-B was in force till 31st 
of March, 1972. Though the Divisi=n 
Bench did not specifically mention this, 
this inference is possible by the view ex- 
pressed by the Division Bench that 
S. 50-B was not retrospective in effect 
but was only prospective, and that unl 
and unless the invalid transfers are vaii- 
dated, they (the invalid transfers) 
continue to be invalid. Therefore, we o 
not consider that this Bench Decision in 
Letters Patent Appeal No. 139 of 197): 
(ILR (1974) Andh Pra 119), is im 
any way contrary to the view, we have 
expressed. Moreover this case wes 
not concerned with the effect of S. 3 of 
the Regulation. Further, the recent 
decision of a Division Bench in (1977) 2 
APLJ (Notes) page 28 on the suz- 
ject to which we have already made 
a reference has taken the same . view 
which we have done. 


30. Then the Supreme Court render- 
ed its decision in Nathulal v. .Phoolchard, 


The second feature is - 
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(ATR 1970 SC 546) (supra). Under 
S. 70 (4) of the Madhya Bharat Land 
Revenue and Tenancy Act o2 1950, land 
could not be sold to an alienee not be- 
ing an agriculturist without the sanction 
of the State Governmert. In that case 
transfer was made without such sanction 
but possession was delivered. Since the 
purchaser had failed to pay on the due 
date the balance of the price, the ven- 
dor rescinded the contract and commen- 
ced an action for a decree for posses- 
sion of the land and the factory stand- 
ing thereon with mesne. profits. The 
transferee - invoked the provisions of 
S. 53-A to his aid. There was no con- 
dition in the contract that the sanction 
required under S. 70 (4) woud be 
obtained. The Supreme Court held that 
a condition to secure. such a sanction 
after paying the appropriate fee must 
be implied and that it was well settled 
that where by a statute property was 
not transferable without the permission 
of the authority, an agreement to trans- 
fer the property must be deemed sub- 
ject to the implied condition that the 
transferor will obtain the sanction of the 
authority concerned. Then the learned 
Judges of the Supreme Court held that 
all the conditions necessary for making 
out the defence of part performance 
were fulfilled in the case. Once these 
essential requirements of S. 53-A of the 
T. P. Act were satisfied, there was no 
bar to the defence of part performance 
and the transferee could protect his pos- 
session under that provision. Sec. 70 of 
the Madhya Bharat Land Revenue and ` 
Tenancy Act had a provision in sub-sec. 
(8) that no sale should be deemed to 
be valid unless the sale deed effecting 
such a sale had been registered in ac- 
cordance with the law of registration in 
force for the time being. Since there 
was no sale in that case and the pur- 
chaser was not relying upon any sale, 
there was no. impediment in the way of 
safeguarding his possession under S. 53-A. 
This decision, in our opinion, does not 
in any way detract from what we have 
expressed above. . Under sub-sec. (4) of 
S. 70 of the Madhya Bharat Act, land is 


not transferable without the permission 


of the appropriate authority to a non- 
agriculturist. The Supreme Court held 
that even if.the contract did not contain 


‘the securing of such. permission as one 


of the conditions, it is implied in any 
contract of sale. This is what we also 
have held and that was the view ex- 
pressed in Syed Jalal’s case (AIR 1970 
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Andh Pra 19). Therefore, when all the 
requirements of S. 53-A were satisfied, 
certainly the transferee was entitled to 
protect his possession under that provi- 
sion of law. 


31. We must also. notice in this con- 
nection certain vital differences between 
the Madhya Bharat Law and the relevant 
laws that obtained in the State of 
Andhra Pradesh. Sec. 47 of the Hydera- 
bad Tenancy Act unlike S. 70. (4) of the 
Madhya Bharat Act clearly declared 
that no permanent alienation or other 
transfer of an agricultural land shall be 
valid unless it has been made with the 
previous sanction of the Tahsildar. The 
corresponding provision did not exist in 
the Madhya Bharat Law. Though the 
alienee could seek specific performance 
of a contract calling upon the vendor to 


obtain the sanction of the Tahsildar and- 


then execute a sale deed, once the trans- 
action was finalised and completed with- 
out obtaining the sanction of the Tahsil- 
dar, then the alienation or transfer 
becomes invalid. Further, there is no pro- 
vision in the Madhya Bharat Law which 
corresponds to. S. 50-B of the Hyderabad 
Tenancy Act, under which validation of 
transfers could be effected even later, 
once again emphasising that validation 
of the transfer was essential. As the 
learned Judges pointed out in the deci- 
sion of the Supreme Court, the condi- 
tion to secure the permission of the Ap- 
propriate authority for the alienation 
was implied and it could be secured at 
any` time in future. Since there was 
possibility in that case for securing the 
permission and thus complying with 
S. 70 (4) of the Madhya Bharat Law, 
S. 53-A was presumably held to safe- 
guard the possesssion of the transferee. 
But in the instant cases that possibility 
of securing the sanction came to an end 
on 3łist of March, 1972. Afterwards 
there was no possibility of validating the 
sale transactions. ` 


32. What is more, the lands which 
are purported to have been transferred 
in these three cases, are situate in Sche- 
dule Areas, the transfer of which by 
tribals to non-tribals was prohibited on 
and from 1-12-1963 in the Telangana 
Region. -This circumstance also did not 
exist in the Supreme Courts ` case. 
Therefore, while following the principle 
laid down by the Supreme Court in 
Nathulal’s case (AIR 1970 SC 546), we 
find nothing in that decision which goes 
contrary to the view we have express- 
ed. i 
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33. Then there is a decision of Ma= 
dhava Reddy, J., D/- 21-9-1972 in S. A, 
No. 450 of 1970 (Andh Pra).! In that 
case a question arose whether a con- 
tract of sale dated 30th of June, 1956 
could be deemed to be authorised at 
least from 18th March, 1969, i.e!, the data 
of the Third Amendment to the Hydera~ 
bad Tenancy Act and whether the pos- 
session of the Ist defendant :could be 
protected under the provisions of S. 53-A 
of the Transfer of Property Act. The 
learned Judge referred zo Syed Jalal’s 
ease (AIR 1970 Andh Pra 19), his own 
decision in S. A. No. 520 of 1968 and 
that in the Letters Patent Appeal 139 
of 1970: (ILR (1974) Andh Pral 119) and 
concluded that the view he had taken 
in S. A. No. 520 of 1968 had found 
favour with the Division Bench. These 
cases we have already considered and ex- 
pressed our opinions. Then the learned 
Judge referred to Nathulal’s case (AIR 
1970 SC 546), and also that of a Full 
Bench of this Court in K. Parvathamma 
v. Excise Commr., AIR 1970 Andh Pra 
333. which dealt with a case of revenué 
sale and held that the defendants were 
entitled to invoke the aid of S. 53-A of 
the T. P. Act. The decision of [Kondaiah, 
J. in the Commercial & ‘Industrial 
Finance Ltd. v. Smt. Jeelani Begum, 
(1971) 2 APLJ 450 was also ‘noted by 
the learned Judge and pointed out that 
the decision therein would not help the 
case of the appellants therein. To the 
extent that this decision is contrary to 
the view we have stated above, we ex- 
press our respectful disagreement from 
our learned brother, 


34. Then there are two decisions of 
the Mysore High Court in Eramma V, 
Parvatamma, AIR 1972 Mys 121 and 
Mohd. Tahair v. S. K. Ali, AIR) 1973 Mys 
307. The former was of a single Judge’s 
decision and the latter was that of a 
Division Bench following and' approving 
the single Judge’s view. The single 
Judge, in the former case, followed the 
decision of the Supreme Court lin Nathu- 
lal’s case (AIR 1970 SC 546) (supra). 
Eramma v. Parvatamma, AIR 1972 Mys 
121, is a case which directly arose under 
S. 47 of the Hyderabad Tenancy Act. 
In that case also there was no sanction 
obtained from the Tahsildar as required 
under that Section. 'The learned ‘Judge 
following the Supreme Court’s decision 
Nethulal’s case held that the fact that 
there was no express condition in the 
agreement of sale that the vendor would 
undertake to obtain sanction of the Col- 
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lector for the transaction makes rə 
difference to the application of the prin- 
ciples of Sec. 53-A, because such en 
undertaking on the part of the vendor 
must be taken as an implied conditicn 
of the contract of sale. As held by ws 
and also by a Division Bench of this 
Court in Syed Jalal’s case (AIR 197) 
Andh Pra 19), a contract of this natura 
could be specifically performed callinz 
upon the vendor to execute a sale deed 
after obtaining the necessary sanctica 
under S. 47. By the time the decisica 
was rendered in the Sécond Appeal Ly 
the learned Single Judge on 9th Marcx, 
1971, there was time for the parties <2 
obtain sanction under that section. Ft 
does not appear from the decision thet, 
as was done in Andhra Pradesh, S. 47 
was deleted and S. 50-B was enacted 
in the State of Karnataka That makes 
a vital difference. Quite apart from thes, 
it is patent from the decision that ths 
transferee could support his possessica 
under S. 53-A of the T. P. Act ari 
he could call upon the transferor to give 
him specific performance of the contract 
after obtaining the necessary sanction 
under S. 47. l 


35. The Bench decision in Moh. 
Tahir v. S. K. Ali (AIR 1973 Mys 307) 
(supra) merely followed the single Judge's 
decision and the same reasoning, whic 
was pointed out in respect of the single 
Judge’s decision, would apply to this 
decision as well, ; 


36. The Full Bench decision in XK. 
Parvathamma v. Excise Commr, (AIR 
1970 Andh Pra 333) (supra) dealt with a 
case of a revenue sale, The Full Bench 
held that even for revenue sales sancticna 
under S. 47 before the amendment of 1963 
was required before confirmation of such 
sales. We see nothing in this decisicn 
which is different from what we hara 
held. It is noteworthy that in the abova 
decision, the further question of ths 
validity of the transfer and possession a3 
per the Regulation did not arise, 


37. In W. P, Nos. 1509 and 1510 of 
1973 (AP) the validity of alienation ef 
lands in Scheduled Areas was challengei, 
Chinnappa Reddy, J. by his order dated 
10th June, 1975 held that the two writ 
petitions should fail for the reason that 
the petitioners did not choose to. avail 
themselves of their right of appeal pros 
vided by para 3 (iii) of the Regulation, 
The learned Judge also upheld the view 
of the Assistant Agent that since tr: 
permission of the Tahsildar under S, <7 
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of the Hyderabad Tenancy Act had not 
been obtained, their possession could not 
be held to be lawful. Though the deci- 
sion of Parthasarathi; J. in Hafeezunnisa 
Begum v. Syed Arab, (1969-2 Andh WR 
317) (supra), was cited before him, 
Chinnappa Reddy, J. pointed out that 
S. 3 of the Regulation prevails over any 
provision contained in any enactment, 
rule or law in force. Therefore, he held 
that neither S. 50-B of the Hyderabad 
Tenancy Act nor S. 53-A of the T. P. 
Act can be a valid answer to a proceed- 
ing for eviction under the Scheduled 
Areas Land Transfer Regulation. 


38. In W. P, No. 131 of 2975 (Andh 
Pra) and batch the validity of aliena- 
tions by non-tribals under agreements 
of sale before 1-12-1963 for which sale 
deeds were taken after 1-12-1963 came 
up for consideration, Our learned bro- 
ther Gangadhara Rao, J. by his decision 
dated 26th of Feb. 1976 dismissed the 
writ petitions holding that S. 3 of the 
Regulation declared all alienations in- 
valid. The sale deed was executed after 
the Regulation. Since the sale deed 
which was executed after 1-12-1963 was 
bad, the agreement of sale taken before 
that date would not stand. Even assum- 
ing that the agreement of sale was valid 
on the date it was taken, it would have 
no effect and S. 53-A of the Transfer of 
Property Act would not apply in view 
of the non obstante clause contained in 
S. 3 of the Regulation and its overriding 
effect, The learned Judge also. referred 
to the decision of Chinnappa Reddy, J. 
in the aforesaid case and agreed with 
that view. 


39. Munja v. P. Raju, (1976) 2 APLJ 
103, is a case decided by Kuppuswamy, 
J, In that case a tribal entered into an 
agreement with the petitioner on 15-2- 
1963, whereunder he agreed to sell a 
piece of land for a sum of Rs. 1,000/-. 
The amount was paid on that day itself 
and possession was taken. Thereafter a 
regular sale deed was executed on 
2-3-1969, The Special Deputy Collector 
held that the document of 15-2-1963 was 
not registered and so it was not admis- 
sible in evidence, Since the regular 
sale deed which was registered was sub- 
sequent to the. Regulation, it was in- 
valid and the petitioner was liable to be 
ejected. On the facts of -the case, the 
learned Judge held that there was no 
express finding to the effect that there 
was an agreement of sale on 15-2-1963. 
In the opinion of the learned Judge this 
lack of finding amounted to saying in 
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effect that the Special Deputy Collector 
was not prepared to hold that the agree- 
ment of sale was true. It was also 
pointed out that the petitioner was not 
in possession of the land. Therefore, 
the learned Judge ccncluded that there 
was no agreement before the Regulation 
was applied to the Telangana Area and 
also there was no possession delivered. 
Consequently, the learned Judge held 
that on the facts of the case the writ 
petition should fail, 


49. At the same time, the learned 
Judge was not inclined to agree with the 
views expressed by Chinnappa Reddy, 
J. and Gangadhara Fao, J. in the cases 
referred to above. Relying on the Su- 
preme Court's decision in Nathulal’s 
case (AIR 1970 SC 546) (supra), the two 
Mysore decisions ani the decisions of 
Madhava Reddy, J. in S. A. No. 450 of 
1970, D/- 21-9-1972 and S. A. No. 520 
of 1968, D/- 20-7-1970 : (ILR (1972) Andh 
Pra 1313), the conclusion in which was 
upheld by the Division Bench in L. P. 
A. No. 139 of 1970: (ILR (1974) Andh 
Pra 119), Kuppuswemy, J. heid that 
after the deletion of S. 47 and introduc- 
tion of S. 50-B the possession was 
unlawful and the doctrine of part per- 
formance could be relied on. The 
learned Judge opinec that if there was 
a transfer even prior to the coming into 
force of the Regulation, the Regulation 
will not have any effect on such trans- 
fer and S. 3 being. one of the provisions 
of the Regulation will equally have no 
application. The definition in S. 2 (g) in 
the Regulation of the expression “trans- 
fer” which includes a contract was then 
noticed and then the learned Judge ob- 
served that a contract of sale would 
amount to a sale. We have already con- 
sidered at length all the decisions re- 
ferred to by our learned brother Kuppu- 
swamy, J. in Munja’s case (1976-2 APLJ 
103) (supra), and for those reasons, we 
cannot agree with the legal propositions 
which the learned Judge laid down in 
his decision. 


41. Before we conclude, we must 
take note of two decisions cited by the 
learned Counsel for the petitioners viz., 
Nanasaheb v. Appa, AIR 1957 Bom 138 
and Mohinuddin v. Gulam Ghouse, ILR 
(1962) Bom 641. These decisions were 
cited in support of the contention that 
even if the transfer has not been com- 
pleted in the manner prescribed, still 
the transferee would be entitled to the 
protection of S. 53-4 of the T. P, Act, 


A. LR. 


But there is nothing in these, two deci- 
Sions which is contrary to what we have 
held. In the present cases the delivery 
Of possession itself was illegal and un- 
lawful since it was contrary to law. 
Therefore the ratio of the two Bombay 
eases does not apply to the cases before 
us. ' 


42. The foregoing discussion shows 
that there was no indefeasible title or 
right created in the petitioners before 
1-12-1963 on which date the Regulation 
came to be appiied to the Telangana 
Region. After 1-12-1963 the overriding 
provisions of S. 3 of the Regulation have 
come into force. Sec. 3 of the Regulation 
had, on and from 1-12-1963, overriding 
effect despite any other enactment, rule 
or law in force in agency tracks in res- 
pect of transfer of immovable property 
situate in scheduled arees by ia tribal in 
favour of a non-tribal. As, we have 
held, these provisions had no: retrospec- 


tive effect. But then there was no in- 
defeasible right in the petitioners by 
1-12-1963. What all they had by that 


date was a contract of sale and unautho- 
rised and illegal possession of the land. 
By virtue of S. 3 of the Regulation, they 
and the subsequent sale deeds, which 
fhe petitioners obtained, were null and 
void. The result is that the decision of 
the Special Deputy Collector,'as upheld 


by the appellate authority, which is 
sought to ‘be quashed, is in accordance 
with law. ' 


43. Consequently, the writ petitions 
are untenable and are accordingly dis- 
missed. 


44. Now W. A. 355/77 remains. The 
Writ Petition No. 2115/77 against which 
this appeal arises was dismissed in 
limine ky our learned brother Raghuvir, 
J. The Special Deputy Collector held 
that the alienation in favour of the ap- 
pellant was invalid in view of the pro- 
visions of the Regulation and an appeal 
was preferred to the appellate authority. 
Pending the appeal stay of eviction was 
sought. Since that was refused the writ 
petition was filed. Raghuvir. J. held 
that the appellant could have carried 
the matter in revision before the Gov- 
ernment and since there was an alter- 
native remedy, the writ petition could 
not be entertained. We, however, find 
that it. is not necessary in this case ta 
go into the controversy whether the 
revision under S. 6 is an alternative 
remedy which stands in the way of this 
Court entertaining a writ petition. As, 
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we have pointed out, the impugned 
order is one refusing to grant stay cf 
eviction pending the appeal before the 
appellate authority. We direct the ap- 
pellate authority to dispose of the appecl 
as expeditiously as possible and in the 
meanwhile, that is to say, until the 
appellate authority disposes of the ap- 
peal, we grant stay of the eviction cf 
the appellant from the lands in question, 
45. With this direction, the wr-t 
appeal is dismissed, Having regard tə 
the circumstances of the case, we direct 
the parties to bear their own costs in 
the writ petitions as well as in the writ 
appeal, Advocate’s fee Rs, 150/- in each 
case, - 
Writ petitions ani 
writ appeal dismissec, 
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M/s, Boda Narayana Murthy and Sons, 
Appellants v, Valluri Venkata Suguna 
„and others, Respondents, 


Appeal No, 115 of 1974 and C, M, F. 
No, 1504 of 1977, D/- 21-2-1977* 


(A) Partnership Act (9 of 1932), S. 14 
— Partnership property — What consti- 
tutes — Essentials of, 

The property belonging to a person im 
the absence of an agreement to the con- 
trary does not, on the person entering 
into a partnership with others become 
the property of the partnership merely 
because it is used for the business of the 
partnership, It would become property 
of the partnership only if there is an 
agreement, express or implied that the 
_property under the agreement of part- 
nership to be treated as the property o3 
the partnership, (Case law discussed), 

(Para 9° 

According to the provisions of S. 14 
for a property to become the property 
of a firm it must have been brought inte 
the stock of the firm by the partners 
originally when the firm was formed or 
subsequently acquired by purchase or 
otherwise in the course of the business 
of the firm, (In the instant case there is 
no evidence adduced to show what are 
the properties that were brought intc 
the stock of the firm when it was origi- 
nally formed or what are the properties 


*(Against decree of Sub-J., Rajahmun< 
dry, D/- 25-3-1972.) 
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that were subsequently purchased or ac- 
quired by the firm in the course of its 
business, | ‘(Para 9) 

It is not necessary that every partner- 
ship for the purpose of its business 
should own and utilise its own partner- 
ship property, It can also utilise the pro- 
perty owned by others for the purpose 
of its business, Therefore, the fact that 
the partnership firm was exhibiting films 
in the Minerva Talkies does not by itself 
make the Minerva Talkies the property 
of the partnership. There was absolutely 
nothing to show that the Minerva Talkies 
was brought into the stock of the firm 
by any of the partners or it was acquir- 
ed or built subsequently by the firm in 
the course of its business, On the other 
hand ,from the other documentary evi- 
dence adduced in the case it only ap- 
pears that this property was never treat- 
ed as the partnership property and it 
had always been held jointly by co- 
owners, (Paras 9, 10, 14) 

Anno: AIR Manual (3rd Edn.) Part- 
nership Act, S. 14, Nv L 


(B) T. P, Act (4 of 1882), Ss. 58 and 8 
— Mortgage by deposit of title deeds — 
Title deed mentioning only the land — 
Mortgage would operate both on the land ` 
and the building standing thereon. 

Even though the title deed deposited 
relates to land only, if at the time the 
deposit was made there were any struc- 
tures on it, equitable mortgage would 
be created both with regard to the land 
as well as the structures thereon, AIR 
1942 Mad 369 and AIR 1959 Ker 294. 
Rel, on. _ (Para 17) 

Anno: AIR Comm, T. P, Act (4th Edn.), 
S. 8, N. 15; S. 58, N. 39. i 


Cases Referred: Chronological Paras- 
4969 UJSC 405 9. 
AIR 1966 SC 1300 13 
AIR 1959 Ker 294 : 17 
AIR 1942 Mad 369 47 
AIR 1936 All 270 9 
(1876) 1 AC 174: 35 LT.101, Syers v. 
Syers : 9 


(1846) 67 ER 955. Dale v. Hamilton 9 
(1800) 31 ER 608, Forester v. Hale 9 

N. Bapiraju and N, V. Suryanarayana 
Murty, for Appellant in A. S. 115 of 1974 
and for Respondent in C.M.P. 1504 of 
1974; C. V. N. Sastry, for Respondents 
Nos, 1 and 2 (in A. S. 115 of 1974) and 
J. V, Suryanarayana Rao, for Respon- 
dents Nos, 3, 5, 7 and 8 (in A. S. 115 of 
1974) and for Petitioners (in C.M.P, No. 


1504). 


` RAMCHANDRA RAJU, J.:— Plain- 
tiff in the suit is appellant in the appeal. 
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It is a firm represented by one of the 
petitioners. The suit is laid to recover 
a sum of Rs, 52,087.47 with interest from 
the date of suit, on the foot of an equit- 
able mortgage by deposit of title deed 
made by one late N. V. Narasimham, 
father of defendants 1 and 2, Only one 
title deed was deposited and it is Ex, A-9 
dated 23-1-1945 under which a site, an 
up-stair building and some structures 
standing thereon, were conveyed in fav- 
our of five persons. namely, father of 
defendants 1 and 2, 3rd defendant, Nida- 
marthi Suraiah Venkata Krishna Murthy 
and one Nidamarthi Satyanarayana 
‘Murthy. Subsequently, a cinema house, 
called ‘Minerva Talkies’ was built on the 
site purchased under Ex, -A-9 by the 
time equitable mortgage was created 
which is evidenced by the Memorandum, 
Ex, A-10 dated 19-1-1970. According to 
Ex. A-10 the deposit was made on 18-1- 
1970. 

2. After obtaining Ex. A-9, one of 
the five purchasers viz., Venkatakrishna 
Murthy by Ex. A~23 dated 22-3-1945 re- 
linquished his share by mentioning it as 
1/8th in favour of the remaining four 
vendees under Ex, A-9, Subsequently 
- some others also became entitled to a 

share in the property relating to Ex. 
A-9. All of them are made parties to 
the suit and they are defendants 3 to & 

3. The first defendant filed a written 

statement which has been adopted by 
defendants 2 and 8. The third defendant 
. filed a separate written statement which 
has been adopted by defendants 5, 6 
and 7, The contentions raised by the 
defendants in defending the suit are as 
follows:— 

1. The suit is not maintainable as the 

plaintiff-partnership firm was not regis- 


` tered and the partner who filed this suit 


was not authorised to do so; 

2, The borrowing said to have ‘been 
made by N. V, Narasimham. father of 
defendants 1 and 2 and creation of the 
mortgage are not admitted and the plain 
tiff is put to strict proof of the same; 

3, The interest claimed is excessive; 

4, The hypotheca was . a partnership 
property of a firm, consisting of part- 
ners, N, V. Narasimham, father of de- 
fendants 1 and 2, defendants 3, 5, 7 and 
8 and another called A, Visveswara Rao, 
and therefore, the mortgage created ‘by 
the father of defendants 1 and 2, as a 
security for his personal debt is not 
valid; and i 

5. Defendants 4 and 6 have no inte- 
rest in the hypotheca, 


ALR 


4. The lower Court found all the 
points in favour of the plaintiff, except 
for the finding that the hypotheca was 
partnership property and, therefore, the 
mortgage created by the father of de- 
fendants 1 and 2 is not a valid one. Ac- 
cordingly, the lower court !granted a 
simple money decree for the suit amount 
to be realised from the assets of N, V. 
Narasimham, the debtor, in the hands of 
defendants 1 and 2. 


5. There is also a finding | given by 
the lower court that 5/14th is the share 
of the mortgagor in the mortgaged pro- 
perty, even assuming that it is not part- 
nership property and remained joint 
property between tne co-owners. But, 
according to the case of the plaintiff his 
share was 5/28th. 


6. Sri J. V. Suryanardyana Rao. 
learned counsel for the respondents has 
also raised a new point in his} arguments, 
which was not raised in the lower court 
by arguing that what can be said to 
have been hypothecated by , depositing 
Ex, A-9 title deed is only the property 
purchased under that sale deed as the 
cinema house called ‘Minerva Talkies’ 
which was subsequently built cannot be 
said to have been h ypothecated by means 
of depositing Ex, A-9 only. | ; 

T. Therefore, the points that arise for 
our consideration in the appeal are: 


1, Whether the emer 
was partnership property? ` 

2, What is the property that can be 
Said to have been mortgaged, by deposit 
of the title deed, Ex. A-9? 

3. If the mortgagad property was not 
partnership property and it was the .pro- 
perty owned by co-owners, what is the 
share of N. V, Narasimham; the mort- 
gagor in it? 


8. Point No, 1: A reading; of Ex, A-9 
shows that the five persons: mentioned 
therein as vendees purchased the pro- 
perty as individuals. There is nothing to 
show in the document that they pur- 
chased the property as partners of a 
firm, As a matter of fact, no evidence 
has been adduced to skow that any part- 
nership funds were utilised to make the 
purchase, The: property purchased under 
Ex. A-9 is a site of an extent of 2868 
square yards with an up-stair building 
and some houses bearing door numbers 
17/180 and 17/181, Admittedly the cinema 
house called ‘Minerva. Talkies’ was built 
subsequently. There is also ‘no evidence 
to show that any partnership funds 
were utilised for constructing the same, 





mortgaged 
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Nonetheless, it is in evidence that there 
was a partnership of which N. V, Nars 
Simham, father of defendants 1 and 3. 
defendants 3, 5, 7 and 8 and one A, Vis- 
veswara Rao were partners, for the. pur- 
poses of doing business by exhibition cf 
films, Ex, B-1 dated 1-6-1962 is an agree 
ment entered into between the partners 
mentioned above, agreeing upon addi- 
tional terms of the partnership, It refers 
to the partnership deed dated 1-4-1962 
executed by the partners, Ex, B-2 dated 
21-12-1970 is an Income-tax Assessmert 
Order relating to the assessee called 
‘Minerva Talkies, Rajahmundry’ as a re- 
gistered firm, the partners of which be- 
ing the six persons mentioned above ani 
who entered into Ex. B-1 agreemen- 
This assessment order, Ex, B-2 was for 
the accounting year ending with 31-2 
4970 and the firm was in existence ear- 
lier also. It is not in dispute that th2 
partnership firm was exhibiting films as 
its business in the cinema house, which 
was built on the site purchased unde? 
Ex, A-9. Therefore, the question for con- 
sideration is whether the hypotheca fo? 
` which the mortgage was created became 
the property of the partnership? 


9. It is not necessary that every part- 
nership for the purpose of its business 
should own and utilise its own partner- 
ship property. It can also utilise the pro- 
perty owned by others for the purpose 
of its business. Therefore, the fact tha: 
the partnership firm was exhibiting films 
in the Mineva Talkies does not by itsel= 
make the Minerva Talkies the property 
of the’ partnership, Sri J: V. Suryanara- 
yana Rao has argued that once a part- 
nership is. established and the property 
used by it is necessary to carry on the 
business, by operation of law it woulc 
become the property of the partnership. 
In support of this argument the learnec 
counsel has placed reliance on Forester 
v. Hale, ((1800) 31 ER 603), Dale v. Ha- 
milton, ((1846) 67 ER 955) and Syers v. 
Syers, (1876) 1 AC 174. I do not think 
anything said in the cases supports such 
a broad proposition, In Lachhman Das 
v. Mt. Gulab Devi, AIR 1936 All 270 a 
Bench of the Allahabad High Court. has 
held that because certain partners joint- 
ly own immoveable property which was 
used for the purpose of partnership busi- 
ness it does not necessarily follow that 
‘the property is partnership property. 
Whether it is or is not depends upon the 
agreement between‘ -the partners, In 
Civil Appeal No.: 1008 of 1966 decided on 
18th April, 1969 `. reported ` in Arjun 
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‘the Indian Partnership Act. 
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Kanoji v. Santa Ram Kanoj Tankar, 1969 
UJSC 405; the Supreme Court- also has 
held that the property belonging to e 
person in the absence of an agreement 
to the contrary does not, on the person 
entering into a partnership with others 
become the property of the partnership 
merely because it is used for the busi- 
ness of the partnership, It would become 
property of the. partnership only if there 
is an agreement, express or implied that 
the property under the agreement of 
partnership is to` be treated as 
the property of the partnership. 
What would be the property 
of a firm is mentioned in Section 14 of 
According 
to that provision, the property of a firm 
includes all property and rights and in- 
terests in property originally brought in- 
to the stock of the firm or acquired by 
purchase: or otherwise, by or for ‘the 
firm in the course of the business of the 
firm and includes also the good will of 
the business, Therefore, for a property 
to become the property of a firm it must! 
have been brought into the stock of the 
firm by the partners originally when the 
firm was formed or subsequently ac- 
quired by~ purchase or otherwise in the 
course of the business of, the firm. In the 
present case there is no evidence adduc- 
ed to show what are the properties that 


were brought into the stock of 
the firm when it was originally 
formed or’ what are the properties 


that were subsequently purchased or 
acquired by the firm in the course of its 
business. The accounts of the firm have 
oot been produced to show that property 
was brought into the stock of the firm 
by the partners or what was acquired 
subsequently in the course of its business; 


Only one witness was examined on be- > 


half of the defendants, He is the 3rd ‘de- 
fendant who gave evidence as D. W. 1. 


He has stated that the site of the Minerva | 


Talkies is the partnership property and 
it was contructed in 1945. By the time 
the site was purchased under Ex. A-9 the 
partnership was already in existence. 
But he has admitted that under Ex, A-9 
the partners of the cinema hall only 
purchased the property, Ex. A-9 also 
shows. as already mentioned above, the 
purchase was made not in the name of 
any partnership but only in the name of 
individual persons. As would appear 
from Exs. B. 1 and B 2,.the partners of 


the partnership firm are Nidamathi Ven- 
kata Narasimham, father. of defendants 
land 2 and defendants 3, 5, 7,8 and also 
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one A, Visweswararao, who is not one of 
the defendants, But out-of them defen- 
dants 5, 7, 8 and A. Visweswararao were 
not parties to Ex, A-9, It is not the case 
of the defendants herein that the origi- 
nal partners of the firm are the five 
vendees who purchased the property 
under Ex, A-9, Therefore, it is clear that 
the purchase under Ex. A-9, was not by 
the partnership, Except D, W. 1 merely 
saying that by the date of Ex, A-9 the 
. partnership was already formed, no 
documentary evidence has been produced 
in support of it. Some. documentary evi- 
dence should have been available to show 
as to when exactly the partnership was 
formed and who were the partners then. 
But it was not produced, The only docu~ 
mentary evidence we have, where any 
reference about partnership was made, 
is the one afforded by Exs, B-1 and ‘B-2 
As already mentioned above, Ex, B-1 
dated 1-6-1962 is an agreement entered 
into between the partners of the alleged 
firm, It. mentions that a partnership deed 
was entered into on 1-4-1962. Ex. B. 2 
is an assessment order relating to the 
partnership for the accounting year end- 
ed with 31-3-1970, It mentions that there 
was no change in the constitution of the 
firm, That means, the same firm must 
have been in existence as in the previ- 
ous year. These are the only two docu- 
ments which: we have relating to the 
existence of the partnership, i 


10. As already mentioned above, 
there was absolutely nothing to show 
that the- Minerva Talkies was brought 
into the stock of the- firm by any of the 
partners or it was acquired or built 
subsequently by the firm in the course of 
its business. On the other, hand, from 
the other documentary evidence adduced 
in the case it only appears that this pro- 
perty was never treated as the partner- 
ship property and it had always been 
held jointly by co-owners, Exs, A~-20 to 
A-22 are encumbrance certificates res- 
pectively for the periods 23-1-1945 to 
31-12-1956, 1-1-1957 to 25-12-1957 and 
25-12-1969 to 19-5-1970. Ex, A/20 shows 
the sale deed dated 23-1-1945 under 
Ex. A-9, The next document is Ex., A-23 
dated 24-3-1945 (sic) Mention about 
this document has already been made 
above, The next document is dated 28-3~ 
1947 (not exhibited) under which Nida~ 
marthi Surayya, one of the five purcha~ 
sers under Ex, A-9 executed a settle~ 
ment deed with regard to 1/16th share in 
favour of one P, Suseelamma (vendor 
under Ex, A-18) and another 1/16th share 


‘have joined in their capacity 


in favour of one K, Indira Sundaramma, 
the predecessor in title of the 4th de- 
fendant, Ex, A-21 shows security ‘for 
Rs, 2000 given by an advocate who was 
appointed to a panel of Receivers by 
Court, He is the son of Surayya, one of 
the vendees under Ex. A-9. The second 
document is dated 14-6-1960 under which 
the donee K. Indira Sundarmma sold her 
1/16th share in the property she got to 
the 4th defendant, The next! document 
is Ex, A-18 sale deed dated 848-1961 un- 
der which P. Suseela sold 1/1€th share’ 
in the property which she got under the 
document dated 28-3-1947 | mentioned 
above to all the other co-owners, Under 
the document-Ex. A-18 she sold to each 
of the other seven co-owners propor- 
tionately to their respective shares which 
they were owning then in the property. 
Ex, A~22 does not show any encum~ 
brances, From the above discussion it is 
clear that during the entire relevant 
period the suit property was jnever ‘con- 
sidered to be the property of the part- 
nership, It was being dealt with by the 
individuals as co-owners of the property. 


li. In this connection Sri'J. V. Sur- 
yanarayana Rao has placed; strong re- 
liance on Ex, A-24 dated 6-8-1961 rental 
deed for the Minerva Talkies executed 
by the seven: persons in whose favour 
Ex, A-18 was executed namely, the 
father of defendants 1 and 2 and de- 
fendants 3 to 8, The lessee ‘under Ex, 
A-24 is an individual. In Ex. A-24 it is 
recited that. the Minerva ‘Talkies was 
owned jointly by the seven persons who 
executed it. The argument of Sri J. V, 
Suryanarayana Rao is that defendants 4 


to 8 were not the purchasers!of the pro~ 


perty under Ex, A-9 and if jthey joined 
in the execution of Ex, A-24; they must 
as partners 
of the partnership and hence it shows 
that the partnership owned the Minerva 
Talkies. Under Ex A-18 defendants 4 to 
8 are the vendees, But Ex, A-18 came in~ 
to existence only subsequent to Ex, A-24, 
two days later to it, There jis a recital 
in Ex, A-18 to the effect that the 1/16th 
share of the vendor was delivered to the 
vendees on 1-4-1960 itself, that is, more 
than one year prior to Ex. |A-24 rental 
deed. So. by the date of the rental deed 
defendants 4 to 8 acquired interest in tha 
Minerva Talkies though it was only later 
aformal sale deed was executed in 
their favour, Therefore, if they joined in 
the execution of Ex, A-24 rental deed it 
could be in their capacity as co-owners 
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also, That Ex, A-24 would not have been 
executed on behalf of the partnership is 
evident from the fact that all the partners 
of the firm did not join in its execution 
A. Viswaswararao, who is one of the part- 
ners of the firm, is not party to Ex. A-24 
Similarly the 4th and 6th defendants whe 
are not partners of the partnership were 
parties to Ex, A-24, This clearly estab- 
lishes that Ex, A-24 rental deed was 
executed by the seven persons being in- 
terested in the demised property as co- 
‘owners and it could not have been om 
behalf of the partnership firm. 


12. Another important circumstance 
to be noted is, the shares of the partners 
in the partnership are not identical witk 
the shares of the partners in the pro- 
perties mentioned in the documents 
From Ex. A-18 we get the shares of the 
father of defendants 1 and 2, and defen- 
dants 3 to 8 respectively as 5/16, 4/16. 
1/16, 1/16, 1/16 and 2/16 which were own~ 
ed by them on that date. Each of their 
shares was augmented proportionately 


by the 1/16th share in the property sold - 


under it. Thereafter, their shares res- 
pectively had become 5/15, 4/15, 1/45, 
1/15, 1/15, 1/15 and 2/15, Of these, as 
already mentioned above, the 
father of defendants 1 and 2 and defen- 
dants 3, 5, 7 and 8 are partners of the 
partnership, Their shares in the partner- 
ship as would appear from Ex. B. 2 are 
5/15, 4/15, 1/15, 1/15 and 2/15 respective- 
ly. From the above it is clear that wher. 
the 8th defendant was owning in 
property a 1/4th share, he was having < 
2/15th share in- the partnership. 
the 7th defendant who was having € 
2/14th share in the property was having 
only a 1/15th share in the partnership. 
It is not as if the partners were having 
the. same shares in the partnership as 
they were having in the property, This 
goes against the theory that the property 
was the property of the, partnership. 

13. After reviewing the case law, the 
Supreme Court in Narayanappa vV. 
Bhaskara Krishnappa, AIR 1966 SC 1300 
has observed as follows (at p. 130¢ 
of AIR): i 


Phe whole concept of partnership is 
to embark upon a joint venture and for 
that purpose to bring in as capital money 
or even property including immoveable 
property, Once that is done whatever is 
brought in would cease to be the exclu- 
sive property of the person who brough: 
it in. It would be ‘the trading asset oZ 
the partnership in which all the partners 
would have interest in proportion te 


the 
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their share in the joint venture of the 
business of partnership, The person who 
brought it in would, therefore, not ‘be 
able to claim or exercise any exclusive 
right over any property: which he has 
brought in, much less over any other 
partnership property. He would not be 
able to exercise his right even to the 
extent of his share in the business of the 
partnership. His right during the sub- 
sistence of the partnership is to get his 
share of profits from time to time as 
may be egreed upon among the partners 
and after the dissolution of the partner- 
ship or with his retirement from part- 
nership of the value of his share in the 
net partnership assets as on the date of 
dissolution or retirement after a deduc- 
tion of liabilities and prior charges,” 


14. From the treatment given to the 
property ali along it appears clear that 
the property was always treated as pro- 
perty of the co-owners and not as pro- 
perty of the partnership. . Accordingly, 
we hold on Point No. 1 that the pro- 
perty mortgaged was not the partnership 
property, 


15. Point No. 3: Regarding the share 
of N, V. Narasimham, father of defen- 
dants 1 and 2 in the properiy in the 
plaint it is claimed that it is 5/14th share, 
D. W. 1 in his evidence has also stated 
that N. V, Narasimham had a 5/4th share 
in the Minerva Talkies, But from the 
calculations made above on the informa- 
tion we get from Ex, A-18 sale deed, the 
share of N. V, Narasimham in the pro~- 
perty would come to 4/l5th share as 
already mentioned above. Accordingly, 
we find that the share of N. V. Narasim- 
ham in the property in question is 5/15th 
and not 5/14th, We answer Point No. 3 
accordingly, 


16. Point No, 2: Coming to the ques- 
tion as to what was the property that 
can be said to have been mortgaged by 
deposit of the title deed, Ex. A-9, as per 
the arguments of Sri J. V. Suryanara- 
yana Rao it would be only the property 
which was actually purchased under that, 
document, ‘The Minerva Talkies was not 
in existence at that time, It was built 
only subsequently. Therefore, his argu- 
ment is that by the deposit of Ex. A-9 
sale deed no mortgage could be created 
with regard to the Minerva Talkies 
which was constructed subsequent to 
Ex. A-9, Ex. A-10 is a Memorandum 
evidencing the deposit of the title deed. 
The property comprised in the sale deed 
Ex, A-9 is 2868 square yards with up- 
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stair houses bearing Door Nos, 17/180 
and 17/181 and other structures thereon. 
According to Sri J. V, . Suryanarayana 
Rao, the mortgagee could have security 
only over this property. No schedule 
was given in the memorandum Ex, A-10. 
What is mentioned in the plaint schedule 
is, 5/14th share in Door Nos, 17/189 and 
17/190 corresponding to Old D. Nos. 
17/180 and 17/181 standing in a site of 
2868 square yards — Minerva Talkies. 


17. It is provided under S, 8 of the 
Transfer of Property Act that unless a 
different intention is expressed or neces~ 
sarily implied, a transfer of property 
passes forthwith to the transferee all the 
interest which the transferor is then 
capable of passing in the property and 
in the legal incidents thereof and such 
incidents include where the property is 
land, the assessment annexed thereto, 
the rents and profits thereof accruing 
after the transfer and all things attached 
to the earth etċ, Sri Bapiraju. the learn- 
ed counsel for the plaintiff appellant 
has submitted that when the mortgage 
is created by deposit of Ex. A-9 title 
deed the Minerva Talkies was there. The 
mortgagor was then capable of mortgag- 
ing his share in the Minerva Talkies 


also. Though the Minerva Talkies was 
not in existence at the time the title 
deed which was deposited came into 


existence still the mortgagor was cap- 
able of creating the mortgage over the 
Minerva Talkies also as a legal incident. 
In this connection some decisions were 
cited. A Bench of the Kerala High Court 
in George v. South Indian Bank, AIR 
1959 Ker 294 has said a building is a 
thing attached to the earth. A house be- 
ing imbedded in the earth is immoveable 
property and when land is transferred 


by way of mortgage, buildings 
erected upon it pass by neces- 
sary implication to the transferee. 


Therefore if the title deed deposited 
mentions only the land and not the build- 
ing standing thereon still the Kerala 
High Court held, that the mortgage 
would operate both on the land and the 
building, To a similar effect is the deci- 
sion of a single Judge of the Madras 
High Court in Berumull Sowcar v. Velu 
Gramany, AIR 1942 Mad 369. There also 
the title deed deposited mentions only 
the land and not the building thereon. 
The Madras “High Court held that the 
title deeds though relating only to the 
land would clearly cover the house and 
their deposit could create an equitable 
mortgage of the entire property consist- 
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.consigned in part 


A.I. R. 


ing of the ground and the super steigt] 
standing thereon. We are in entire agree- 
ment with the view expressed by the 
Bench of the Kerala High Court and the 
single Judge of the Madras High Court 
and hold that even though the title deed 
deposited relates to land only, if at the 
time the deposit was made there were 
any structures on it, equitable mortgage 
would be created both ‘with regard to the 
land as well as the structures thereon. 
Point No. 2 is answered accordingly. 


18. If that is so, the plaintiff is entit- ` 
led to a mortgage decree as prayed for 
over 5/15th share of the property men- 
tioned in the plaint Schedule. According- 
ly, the appeal is allowed and there will 
be a preliminary decree as “mentioned 
above, The plaintiff is entitled, to recover 
costs throughout from defendants 1 and 


~ 2. We direct defendants 3 to' 8 to bear 


their respective costs both in ‘the appeal 
and in the suit. Time for aa — 
six months, 

C. M, P. No. 1504 of 1977:—: 

19. This petition is filed at a very 
belated stage after the arguments were 
concluded and the dictation of the judg- 
ment started on Friday was half way on 
Monday. We do not | find, sufficient 
grounds to entertain this application 
which is filed at a very belated stage. 
Accordingly. the petition is dismissed. 

Order accordingly, 


I 
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The Union of India and others, Peti- 
tioners v. M/s. Chabildas Manikdas & 
Bros, Respondents, 

Civil Revn. Petn, No. 861 of 1977, D/« 
13- 12-1977,* 

(A) Goods Tariff General Rules, R. 120 


— Packing condition P, 17 — Applies 
even to full wagon load — Earthenware 
to be packed in wooden cases whether 


wagon loads or full 


wagon loads. (Railways Act (1890), 
S. 770). (Para 4) 
Anno: AIR Manual (3rd Edn.) Rail- 


ways Act, S. 77-C N. 4. 


(B) Railways Act (9 of 1890), S. 77-C 
— Liability of Railways for negligence 
— Fragile goods defectively | packed in 


*Against order of Addl Chief J. City 
Small Causes, Hyderabad, D/- 31-12-1976, 


CV/CV/B89/78/ABO/DVT- Í 
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wagon — Failure of Railways to affix 
caution-label on wagon — Amounts +o 
negligence — Liability of Railways fer 
damages not absolved on ground of de- 


fective packing, (Para 5) 
Anno: AIR Manual (38rd Edn.) Raiix 
ways Act S, 77-C N, 4, 
P. Venkataramana Reddy, for Petix 


tioners; K, Satyanarayana, for Respor~ 
dent, 


ORDER :— The Civil Revision Petitioa 
arises out of a small cause. suit filed by 
the respondent against the ~petitioner- 
Railways. The respondent consigned +a 
the Railways earthenware 
wagon by booking it at Bahadurgarh 
Railway Station on 8-12-1972 for delivery 
at Hyderabad, Open delivery of tke 
goods was taken at Hyderabad on 22-12- 
1972. Four packages of earthenware 
were found broken. Towards the cost of 
that broken earthenware, the respondent 
filed the suit against the Railways to 
recover a sum of Rs. 798-80 ps. Tke 
Additional Judge, City Small Cause 
Court, who tried the suit found miscor- 
duct and negligence on the part of tke 
Railways and accordingly decreed tke 
suit. Aggrieved by that the Railways 
have preferred this revision petition. 


2. The earthenware was not packed 
in wooden cases, but it was packed im 
grass and tied with ropes. In Ex, 
forwarding note, there is a specific er- 
dorsement signed by the consignor to tke 
effect that the packing conditions 
not complied with and goods are liable 
for breakage and on that condition tke 
goods were accepted by the Railways. 
As provided under S. 77-C of the Indian 
Railways Act (hereinafter referred to <s 
‘the Act’) when the goods tendered to 
the railway administration to be carried 
by railway are either defectively packed 
or packed in a manner not in accorc- 
ance with the general or special ordez, 
if any, issued under sub-sec, (4) of that 
Section, the railway administration shall 
not be responsible for any damage, ex~ 
cept upon proof of 
conduct on the part of the railway ac- 
ministration or any of its servants, 

3. According to the Railways, fcr 
fragile goods like earthenware etc. P-I7 
packing condition for outer packing es 
laid down under R. 120 of the Goocs 


Tariff General Rules framed as provided 


under S. 77-C {4) of the Act would ar- 
ply and to comply with that condition 
the goods must be packed in wooden 
cases, With regard to this the Lower 
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in a full. 


B-3 


are” 


negligence or mis- 


[Prs, 1-5] A. P. 263 


Court has found that D., W. 1, Senior 
Goods Clerk, who was examined on be- 
half of the Railways is not able to show 
how P-17 packing condition is applicable 
when 


even the consignment was 
booked in a full wagon, and 
therefore on the ground that P-17 


packing condition is not applicable to 
the consignment, found negligence on 
the part of the Railways and accordingly 
decreed the suit, 

4. The lower Court has certainly 
committed a mistake in thinking that 
P-17 packing condition is not applicable 
to consignment of goods in full wagon 
loads. The rule does not mention that 
P-17 packing condition would be appli- 
cable only when goods were consigned 
in part wagon loads and not in full 
wagon loads, The rule does not say either 
way, viz., it is not mentioned therein 
that it applies only to part wagon loads. 
On the other hand in the Rules wherever 
P-17 packing condition is not made ap- 
plicable to full wagon loads that was so 
mentioned, fcr instance vide P-3 pack- 
ing condition. Therefore, the lower 
Court went wrong in thinking that the 
goods were not defectively packed as 
mentioned in 8, 77-C of the Act. 


5. But as provided under S. 77-C 
even though the goods were defectively 
packed, the liability for damages would 
still be on the Railways if there is proof 
of negligence or misconduct on the part 
of the Railway Administration or any 
of its servants, It is the case of the res- 
pondent-plaintiff that as the goods book- 
ed are fragile goods it was the duty of 
the Railways to -affix caution label to 
the wagon and no such caution label was 
affixed to the wagon, That either there 
is no obligaticn on the part of the Rail- 
ways to affix the caution label or that 
it is not true that caution label was not 
affixed has not been stated in the writ- 
ten statement filed by the Railways. If 
there was a duty on the part of the Rail- 
ways to affix caution label to the wagon 
and they did not do so, certainly that 
amounts to negligence on their part. The 
purpose of affixing caution label on the 
wagon in which fragile goods are loaded 
obviously is to caution to handle the 
wagon carefully at the time of shunting 
etc. In the absence of such a caution 
label on the wagon in question it is 
quite possible that the damage caused to 
the goods was on account of not care- 
fully handling the wagon. If there was 
negligence on the part of the Railways, 
it is clear that. they are liable for the 
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suit amount claimed towards damages. 
Therefore, there are no merits in the re- 
vision petition and it is accordingly dis- 
missed with costs, 

Revision petition dismissed, 
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FULL BENCH 
B. J. DIVAN, C. J., SAMBASIVA RAO, 
LAKSHMAIAH, RAGHUVIR AND 
MRS. AMARESWARI, JJ, 


S. Rama Rao and others, Petitioners v, 
The Jawaharlal Nehru Technological 
University, Hyderabad and another, Res- 
pondents. 


Writ Petn, No. 911 of 1977, D/~ 8-8= 
1977. 

(A) Jawaharlal Nehru Technological 
University Act (16 of 1972), Ss. 23 and 24 
=- First statutes of University, Sta- 
tutes XIV (1) and XIV-25 — Validity — 
Classification in Statute XIV (1) and cate- 
gorisation in Statute XIV-25 of members 
of staff of University not ultra vires of 
Act. 

The first statutes were framed under 
S. 24 (1) of the Act and were notified, 
Statute XIV-(1) deals with the services 
of the University and provides for the 
classification of the members of the staff 
of the University into (a) The Academic 


Service consisting of 13 categories; (b) The - 


Administrative Service consisting of 7 
categories; (c) The Ministerial Service 
consisting of 4 categories; (d) The Sup- 
porting Services consisting of 9 cate- 
gories; and (e) The Last Grade Service 
consisting of 5 categories. These services 
may consist of such other posts as may 
_ from time to time be decided by the 

council, This categorywise classification 
pertains to members of the entire staff 
of the University consisting of teachers 
.and other staff. The Government has 
been -given power to make and notify 
statutes with respect to the subject- 
matter of “classification of teachers and 
other staff of the University’, The use 
of the adjective ‘other’ before the noun 
‘staf? suggests that the framers of the 
Act consider teachers also as coming 
under the expression ‘staff’. The power 
to make classification includes the power 
to make further sub-classification in the 
form of categories also. The purpose or 
object of classification of teachers and 
other staff contained in the Act is 
merely carried into statutes made by the 
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Government under the Act in the form 
of classification of the members of the 
staff of the University, subdividing them 
into (a) to (e) series. Statute XIV-25 (i) 
and (ii) as per which an employee of the 
University excepting the administrative 
and ministerial employees shall be re- 
tired on superannuation when he attains 
the age of 60 years and administrative 
and ministerial employee of the Univer- 
sity shall be retired on superannuation 
when he attains the age of 55 years, 
(Paras 39, 40, 41, 42) 


The Government has been |given po- 
wer to make statutes with ‘respect to 
‘classification and determination of terms 
and conditions of teachers and other 
staff of the University’. Fixation of age 
of superannuation is certainly one of 
the terms and conditions of service, the 
power to determine which was conced~ 
edly conferred upon the Government 
under S. 24 read with S. 23 (1) of the 
Act. The classification of employees of 
the University into administrative and 
ministerial employees and other emplo-~ 
yees is certainly comprehended within 
the power of classification’ conferred 
upon the Government under the afore- 
said provision of law and that classifi- 
cation is based upon rational | basis. The 
Government as the delegate of the 
legislature made these statutes ‘with res- 
pect to the subject matter with respect 
to which it has been given; power to 
make and notify, carrying thus the pur- 
pose of the Act into effect. Even other- 
wise, the power exercised by the Gov- 
ernment is incidental, ancillary or con~ 
sequential to the main express power 
which was conferred upon under S. 23 
(h) and (i) read with S. 24 of the Act, 
The ‘court is not concerned with the 
policy, reasonableness and wisdom’ of 
the classification and categorisation. Tha 
Government therefore acted well within 
the limits of the authority conferred by 
the Act while making the’ impugned 
statute. Even if a provision! contained 
in subordinate or delegated legislation is 


“susceptible of more than one | | interpretas 


tion then that interpretation that se~ 
cures validity to it shall have to be pres 
ferred. The classification made in the 
impugned statute is therefore quite in 
accordance with S. 23 (i) of the Act 
Therefore the impugned statutes XIV-(1) 
and XIV-25 (i) and (ii) are not afflicted 
with the infirmity of being beyond the 
power of the Government., They are 
therefore intra vires and valid. 


' (Paras 43 to 48) 
i 
| 
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(B) Constitution of India, Art. 14 — 
Jawaharlal Nehru Technological Univer- 
sity Act (16 of 1972), S. 24 First Statute 
XIV-25 (i) & (i) — Categorisation of 
employees of University and fixing dife- 
rent ages of superannuation — Statute 
held valid. : 

Statute XIV-25 (i) & (ii) providing <or 
the employee of the University excepta 
ing the administrative and ministerial 
employees to retire on superannuation 
“when he attains the age of 60 years and 
providing for an administrative and 
ministerial employee of the Univers.ty 
to retire on superannuation when he 
attains the age of 55 years is perfeczly, 
constitutional and valid and as such is 
not hit by Art. 14 of the Constitution 

(Para 77) 


. The classification made by way of 
categorisation of the members of the staff 
of the University grouping them und=r 
academic service and subordinate serv-ze 
on the one hand and grouping others 
under administrative and minis-2- 
rial service is rational, reasonable amd 
justifiable and is founded: on an inteli- 
gible differentia. The teaching and the 
technical staff belong to one category of 
service, The administrative and mici- 
sterial staff belong to a different cazz- 
gory. Their method of recruitment is 
different. Their qualifications for recruit- 
ment and promotion in the services re 
also different. (Paras 71, 72) 
It was not the case that there was any 
fnvidious discrimination among the mem- 
bers of the same class founded by the 
impugned statute. If any state of facts 
can reasonably be conceived to sustan 
a classification, the Court is entitled <o 
assume the existence of such facts. In 
the instant case the petitioners did rot 
discharge the burden of showing that 
the classification in the impugned sla- 
tute does not rest on any reasonable 
basis or that the classification has no 
rational nexus with the object of the 
Act. f (Paras 74, 75, 73) 
Anno: AIR Comm. Const. of India, 
Art. 14, N. 33A. 5 


Cases Referred: Chronological Paras 
AIR 1972 SC 2427 27 
AIR 1970 SC 143 28 
AIR 1968 SC 662 -34 
AIR 1966 SC 619 33 
AIR 1965 SC 342 29, 33 
AIR 1964 SC 179 36 
AIR 1963 SC 591: (1963) 3 SCR 809 77 
AIR 1958 SC 538 i 5 


AIR 1955 SC 191:1955 Andh LT (Cri) 
135:1955 Cri LJ 374 


'S. Ram Rao v, J, N. Tech, University (FB) 


A. P. 265 


AIR 1954 SC 190 62 
AIR 1953 SC 404:1953 Cri LJ 1621 58 
AIR 1952 SC 235:1952 Cri LJ 1167 61 
AIR 1951 SC 41 ; 59 
AIR 1951 SC 318:52 Cri LJ 1361 60 
(1943) 2 All ER 560 Carltona Ltd. v. 

Commrs. of Works 25 
1880 AC 473:42 LT 810 Attorney 

General v. Great Eastern Rly. Co. 19 
(1584) 3 Co. Rep 7a:76 ER 637 Hey- 

don’s Case 21 


S. Venkata Reddy and D. S. R. 
Krishna, for Petitioners. Mr. Ramaiah 
(for No. 1) and Govt. Pleader, for Com- 
mercial Taxes (on behalf of No, 2), for 
Respondents. ` 
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LAKSHMAIAH, J.:— The validity of 
Statute No. XIV-25 (i) and (ii) of the 
first statutes of the Jawaharlal Nehru 
Technological University made and noti« 
fied by the Governor of Andhra Pra- 
desh in exercise of the powers con- 
ferred by Sub-s. (1) of S. 24 of the 
Jawaharlal Nehru Technological Univer- 
sity Act, 1972 (referred to hereinafter 
merely as ‘the Act’) is assailed in this 
writ petition filed under Art. 226 of the 
Constitution of India on the ground that 
it is violative of Art,.14.0f the Constitu- 
tion of India. 


2. During the course of arguments, 
on the basis of what is contained in 
reply affidavit the validity oz the classi- 
fication in Statute XIV (1) and the cate- 
gorisation in Statute XIV-25 were also 
assailed on the ground that they are 
ultra vires, i 
FACTS: 


3. The petitioners who were working 
fn the Government Engineering Colleges 
prior to October 2, 1972 were trans-« 
ferred to the Jawaharlal Nehru Techno- 
logical University (referred to herein- 
after merely as ‘the University’) along 
with the engineering colleges on Oct. 2, 
1972. They were all working in diffe- 
rent categories and posts such as Perso- 
nal Assistants, Hostel Managers, Office 
Superintendents, Managers, Upper Divi- 
sion Clerks, Lower Division Clerks, 
Stenographers and Typists in the Andhra 
Pradesh Technical Education Service and 
the Andhra Pradesh Ministerial Service 
in the Engineering Colleges at Ananta- 
pur, Kakinada. Nagarjunsagar Engineer~ 
ing College, Hyderabad and the College 
of Fine Arts and Architecture, Hydera-~ 
bad. They were all referred in the 
counter affidavit as persons working “in 
the Administrative and Ministerial cate- 
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gory prior to their transfer to the 
University.” 


4. A total staff of 535 persons belong- 
ing to various categories working in the 
said colleges was made over to the ser- 
vice of the University. Out of the said 
535, only 45 belonged to the administra- 
tive and ministerial category to which 
the petitioners belong, and 19 ‘belonged 
to Class IV in the Government Service 
whose age of superannuation was fixed 
at 60 years according to Government 
rules, But so far as the rest of the em- 
ployees i. e. 516 are concerned, their 
age of superannuation, according to 
' Government Service rules, was 55 years 
for all the categories. The 1st respon- 
dent-Univerzsity wanted to prescribe a 
uniform age of superannuation of 60 
years to all 516 employees whose servi-< 
ces were made over by the Government. 
But the Government, the 2nd respondent 
herein, made the statute prescribing 60 
years superannuation to 471 of them and 
prescribing the age of 55 years of super- 
annuation to 45 of them belonging toa 
the administrative and ministerial cate- 
gory to which the petitioners belong. 


5. As per the impugned Statute XIV- 
25, an employee of the University ex- 
cepting the administrative and ministe- 
rial employees shall retire on super- 
annuation when he attains the age of 
60 years and an administrative and 
ministerial employee of the University 
shall retire on superannuation when he 
attains the age of 55 years. The peti- 
tioners contend that all the employees 
of the University were drawn from the 
Same source and fixing the age of retire- 
ment to some at 60 years and to the 
petitioners at 55 years, is violative of 
the equality before law and equal pro- 
tection of laws clause of Article 14 of 
the Constitution. It is under those cir- 
cumstances, the above writ petition was 
filed by the petitioners seeking the issu- 
ance of an appropriate writ for a decla- 
ration that Statute No. XIV 25 (i) and 
XIV 25 (ii) issued in G.O. Ms. No. 1191 
Education (J) dated 19th December, 1974 
is null and void being violative of 
Article 14 of the Constitution of India. 
The petiticners contended that they were 
promised by the University authoriites 
that their age of superannuation would 
be fixed at 60 years but that was denied 
in the counter. The Registrar of the 
University in his counter contended 
that the impugned statutes are not vio- 
lative of Art. 14 of the Constitution and 
the statutes are made on 19th Dec. 1974 
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and their validity is sought to be 
attacked in the year 1977 and, the writ 
petition is therefore a belated) one. In 
reply affidavit, the plea of ultra vires 
was taken by the petitioners, 
SCHEME OF THE ACT: 


6. In an article by Stephen D'Isray 
"Universities and Colleges’ in, Encyclo- 
paedia of the Social Sciences Volume 15 
at page 181 it is stated — i 


t 


“Universities and Colleges. The 
primary aim of universities is to 
spread higher learning and +6 provide . 
both the foundations and the’ technical 
knowledge for the learned professions. 
Since propagation of true learning is 
impossible without original investigation, 
an equally important function of univer- 
sities has been to conduct scientific re- 
search. On the other hand, colleges 
have been devoted to general ‘education 
preparatory to advanced study; the 
emphasis on instruction has; endowed 
them with certain of the characteristics 
of institutions of secondary education, 
Colleges have formed and still form 
component parts of Universities, but in 





many instances they are autonomous 
institutions.” 
7. Jawaharlal Nehru Technological 


University Act, 1972 is enacted with a 
view to providing, as the preamble dis- 
closes, for the establishment and incor- 
poration of a Technological University 
in the State of Andhra Pradesh and for 
matters connected therewith. The Jawa- 
harlal- Nehru Technological University 
is established in the State of Andhra 
Pradesh by sub-sec. (1) of S. 3 of the 
Act. The University shall be a teaching 
University to function with the consti- 
tuent colleges as its units and it consists 
of a Chancellor, a Pro-chancellor, a 
Vice-Chancellor, Executive Council and 
an Academic Development Board. It 
shall be a body corporate having per- 
petual succession and a common seal 
and shall sue and be sued by the said 
Corporate name. The Headquarters of 
the University shall be located at 
Warangal (S. 3). 

8. Subject to such law as may be 
made by Parliament as to co-ordination 
and determination of standards in insti- 
tutions for higher education or research 
and scientific and technical institutions 
or subject to such directions! as may, 
from time to time be given in regard 
thereto by or on behalf of the Central 
Government, the objects of the Univer- 
sity shall be 
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“G) to provide for the advancement 
of learning and knowledge in engineer- 
ing, technology physical and soc-al 
sciences, architecture and fine arts 3y 
teaching research, experimentation or 
practical training or by such otker 
means as the University may deem fiz; 

(ii) to provide that form of education 
which allows students to spend pericds 
of intramural learned associated with 
periods of extramural work so that upon 
graduation not only they possess-a range 
of academic learning but know also of 
' the relevance of that learning to the 
affairs of the State in general and the 
country at large; 

(iii) to promote— 

(a) thinking on new concepts, techni- 
ques, practices, in the relevant fields of 
knowledge and their application to in- 
digenous condition ; 

(b) designing and organisation of new 
courses of study and training, evalua- 
tion and examination system; 


(c) research relevant to the economic 
growth of the country; 

(d) entrepreneurship among the stu- 
dents of the constituent colleges; and 

(e) industrial consultancy services in 
the different faculties of the colleges.” 
(ee. 4 (G). . 

9. The powers and. functions of the 
University are enumerated in sub-s. (2) 
of S. 4. 

10. The Chancellor, Pro-Chancellor, 
Vice-Chancellor, Registrar,  Financ-al 
Adviser-cum-Chief Accounts Officer, the 
Principals of the constituent colleges and 
such other persons in the service. of the 
University as may be prescribed shall 
be the officers of the University. (S. 5). 

11. The Executive Council, Acade- 
mic Development Board, Finance Com- 
mittee and such other bodies as mey, 
from time to time, be prescribed sy 
statutes shall be the authorities of tne 
University (S. 10). 

DELEGATED LEGISLATION: 


. 12. Chapter VI of the Act deals with 
the subject-matter of statutes. Ordinan- 
‘ces, and Regulations, a kind of delegated 
or subordinate legislation. 

FIRST STATUTES: 

13. The first statutes of the Univer- 
sity with regard to the matters set cut 
in S. 23 shall be made and notified dy 
the Government. The Council subject 
to the prior approval] ‘of the Government 
may from time to time make any sta- 
tute in addition to the first statutes je- 
ferred to in sub-see. (i). of S. 24 and 
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may amend or repeal any statute in the 
manner provided therein (S. 24 (1) and 
(2)). Subject to the provisions of this 
Act, the statute may provide for all or 
any of the matters enumerated in cls. (a) 
to (r) of which (h) deals with “the quali- 
fications of the teachers and other staff 
of the University including constituent 
colleges and (i) with ‘the classification, 
the method of appointment and determi- 
nation of the terms and conditions of 
service of teachers and other staff of the 
University’. 


ORDINANCES: 

14. It may not be out of place to 
mention under the heading of ‘Subordi- 
nate or delegated Legislation’ Ordinan- 
ces under S. 26 of the Act which are 
required to be made by the Board which 
expression was defined under S. 2 (a) 
of the Act to mean “the Academic Deve- 
lopment Board constituted under S. 14.” 
These Ordinances of the University 
shall have to be made subject to the 
Provisions of the Act and Statutes, to 
provide for the matters enumerated in 
cls. (a) to (h) of sub-sec. (i) of S. 26 of 
the Act. 

REGULATIONS: 


15. The third category of delegated 
or subordinate legislation comprises re- 
gulations which the council and the 
Academic Development Board were em- 
powered to make consistent with the 
provisions. of the Act, the statutes and 
the ordinances for all or any of the mat- 
ters which by this Act and the statutes 
are to be provided for by regulations 
and also for any other matter solely 
concerning such authorities and not so 


-provided (S. 27 (1)). 


STATUTES: 

16. In exercise of the powers confer- 
red by sub-sec. (1) of S. 24 of the Act, 
the Governor of Andhra Pradesh made 
the first statutes of the University as 
per G.O. Ms. No. 1191 Education J. Dt. 
19th Dec. 1974. Statute XIV-1 impugn- 
ed as ultra vires deals with services of 
the University. The members of the 
staff of the University were classified as 
(a) Academic Service (b) Administrative 
Service (c) Ministeria] Service, (d) Sup- 
porting Services and (e) Last Grade 
Service; consisting of various categories 
mentioned under each service. Statute 
XIV-25 deals with Pension and Gratuity, 
which in so far as it is material reads 
thus :— 


- "G) An employee of the University 
excepting the administrative and mini- 
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sterial employees shall be retired on 
superannuation when he attains the age 
of sixty years, 

Provided that the University shall 
have the right to retire an employee 
who has attained the age of fifty five 
` years for reasons of inefficiency, ill- 
health and the like. 

(ii) An administrative and ministerial 
employee oi the University’ shall be re- 
tired on superannuation when he attains 
the age of fifty five years.” | 
It is this provision of law that is im- 
pugned both as ultra vires as well as 
for being violative of Art, 14 of the 
Constitution of India, f 

17. So far as the plea of.ultra vires 
fs concerned, we do not find the same 
being taken in the writ petition. There- 
fore, there is no occasion for the respon~ 
dents to meet that plea in the counter- 
affidavit. But that plea was taken in the 
reply affidavit. As it is purely a legal 
plea not necessitating any adducing of 
evidence, we propose to deal with the 
same. Before we consider so, we .shall 
advert to some of the principles of judi- 
cial review of cone or subordinate 
legislation. i 


JUDICIAL REVIEW OF DELEGATED 
LEGISLATION: 

18. S. A. De Smith in his work ‘Judi- 
cial Review of Administrative Action’ 
‘Third Edition which has already become 
a classic opens his third chapter ‘Vires, 
Jurisdiction, Law and Fact’ -with the 
following sentence: : Š i 

“Perhaps the dominant feature of 
English public law is that the limits of 
the powers of public authorities are 


determinable not by special administra- - 


tive courts but by the ordinary courts 
of justice,” 


19. The House of Lords has laid PER 
the. principle in Attorney General v, 
Great Eastern Rly. Co., 1880 :A. C. 473 
(H. L.). Speaking through the Lord 
Chancellor (Lord Selborne)— 

“I assume that your Lordships will 
not now recede from anything that was 
determined in The Ashbury Railway 
Company v. Riche (Law Rep 7 HL 653). 
It appeals to me to be important that 
the doctrine of Ultra Vires, as it was 
explained in that case, should be main- 
tained. But I agree with Lord Justic2 
James that this doctrine ought to be 
reasonably, and not unreasonably, under~ 
stood and applied, and that whatever 
may fairly be regarded as incidental to, 
or consequential upon, those 
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which the Legislature has authorised, 
ought not (Unless expressly prohibited) 
to be held, by judicial construction, to 
be ultra vires.” 

20. That principle has been render- 
ed applicable to the statutory powers of 
all public bodies, according to S, A. De 
Smith who said at page 83. 

"aene a high proportion of the report~ 
ed cases involving the vires of admin= 
istrative action have been concerned 
with the question whether a transaction 
is to be regarded as reasonably inciden- 
tal to the exercise of statutory powers 
expressly conferred.” 

21. The expressly conferred powers, 
it foliows, shall have to be construed 
as including within their ambit, such 
other powers as are reasonably neces- 
sary incidental and consequential for 
their effective exercise. 

21-A. At page 85 the learned ‘author 
observed: “In almost every case, in 
which the vires of administrative action 
are challenged, the courts are faced with 
problems of statutory interpretation,” 
At page 86: 


“Two broad approaches to problems 
of interpretation have been followed by — 
the courts. The first is a technological 
means of approach and the second is 
formally analytical. The former is based 
on the principle that a court. should 
endeavour to give effect to the policy 
of a statute and to the intentions of 
those who made it; this principle is ex- 
pressed in the mischief rule enunciated 
in Heydon’s casé, ((1564) 3 Co Rep 7a). 
The latter is based on the principle that 
a court’s duty is to ascertain the true 
meaning of the words used by Parlia- 
ment, and that the policy of the Act 
and the intentions of Parliament are- 
irrelevant except in so far as they have 
been expressed in the words ‘so used} 
this principle is expressed in the literal 
rule and. its multifarious sub-rules,” 

Sri C. K. Allen in his ‘Law and orders’ 
Third Edition at page 209 observed 
under the heading ‘Ultra Vires’ thus: 

“There can be no immutable test for 
determining whether a Statutory Instrus | 
ment or a power exercised under it, 
falls within the ‘true intent- of the 
parent statute. It is.a matter of cons- 
truction in each case and there is con- 
sequently much variation of judicial 
opinion about this aspect of the doc 
trine. ...” 

At page 210 

“On the whole, the tendency of recent 

years has been to stretch statutory in« 
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22. J., A. G. Griffith and H. Street 
in their book ‘Principles of Administra 
tive Law’ Fourth Edition observed et 
page 102 under the heading ‘Subordinat= 
Legislation,’ 

There are two principal forms. c= 
judicial control over delegated legisle~ 
tion. The first relates to the procedura 
which the Administration is required to 
follow in making subordinate laws ani 
includes the laying before Parliament 
of these laws, The second relates to th= 
Subordinate laws themselves. It is, i 
the absence of statutory words to th= 
contrary, always possible to challenge 
these laws on the ground that the Act 
under which they are made does nct 
in fact give the necessary authority. 
These two forms of control are some 
times referred to as the- doctrines ci 
procedural and: substantive ultra vires, 


or as defects of procedure „and suk- 


stance.” 


23. Dealing with the subject-matter 
of ‘Substantive Ultra vires with which 
we are concerned the learned authors 
stated at page 109:— 

“The doctrine of ultra vires aepenes 
for the extent of its application on two 
separate factors. It depends on the 
` generality or otherwise of the empower- 
ing provisions and it depends on the 
attitude which the courts adopt.” 

24. Garner in his ‘Administrative 
Law’ Fourth Edition under the heading 
‘Controls over Subordinate Legislation... 
Judicial’ observed at page 76 


“any form of subordinate: legislation 
is liable to question in the Courts on tke 
ground that it is ultra vires, that it goes 
beyond the powers conferred by tke 
enabling statute 
ABCNCY.....008. 


The doctrine that subordinate legisla- 
‘tion is invalid if it is ultra vires, is based 
on the principle that a Minister or. othe= 
subordinate agency has no power to 
legislate, other than such as may hava 
` expressly been conferred by the Legis- 
lature. It has three distinct applications 
in practice, namely procedural, substans 
tive, and its effect on the constructicn 
of an instrument.” 

Under the heading ‘Substantive ultra 
vires’ the learned author opserved ab 
page 78 thus: 

“In other drenmstancés EE AN 
legislation may be ultra vires simply, 
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because the subordinate law-making 
authority has gone outside or beyond 
the powers conferred on him by the 
enabling statute...... ia 

The Courts will examine subordinate 
legislation strictly and confine it preci- 
sely within the limits of the enabling 
legislation......... 

Following Carltona Ltd. v. Commis- 
sioners of Works ((1943) 2 AN ER 560) 
it was held by the majority in the 
House of Lords that the court will only 
interfere if the Minister is shown to 
have gone outside the four corners of 


the Act or has acted in bad faith.” 


25. Dealing with the ‘Construction of 
delegated Legislation’? at page 79 the 
learned author observed thus :— 


“The ordinary rules for the construc- 
tion of statutes will be applied also to 
delegated legislation, and the courts will 
give full force and effect to delegated 
legislation that cannot be shown to be 
ultra vires the parent legislation, There 
is no question’ of statutory instrument 
being declared to be void because it is 
unreasonable or uncertain in operation, 
although the courts will (as they would 
with a statute) endeavour to give it 
such a construction that it will not have 
that effect.” 

The Court of Appeal speaking through 
Lord Greene, Master of Rolls in Carl- 
tona Ltd. v. Commrs, of Works, (1943) 
2 All ER 560 at p. 564: observed thus: 

“All that the court can do is to see 
that the power which it is claimed to 
exercise is one which falls within the 
four corners of the powers given by the 
legislature and to see that those powers 


` are exercised in good faith. Apart from 


that, the courts have no power at all 
to inquire into the reasonableness, the 
policy, the sense, or any other aspect of 


‘the transaction.” 


26. The following passage occurring 
in para 745 under ‘Interpretation’, at 
page 493 of Halsbury’s Laws of Eng- 
land— Third Edition— Volume 36 under 
the heading ‘Statutes’ is instructive: 

“The overriding principle in the inter- 
pretation. of legislation made under 
powers conferred by statute is that it 
should be construed in the light of the 
enabling statute generally and in parti- 
cular, so as to be consistent with its sub- 
stantive provisions at any rate where it’ 
is not authorised to repeal or amend 
them and otherwise in conformity with 
the terms of the enabling power...... 

Subject to the foregoing principle, 
subordinate legislation must be construed 
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in accordance with the same general 
rules as those which govern the inter- 
pretation of statutes.” 

27. Speaking about Subordinate Legis- 
lation, Justice Khanna in Hukum Chand 
v. Union of India, AIR 1972 SC 2427 at 
p. 2430, observed thus: 

“The urderlying principle is that un- 
like sovereign legislature which has 
power to enact laws with retrospective 
operation, authority vested with the 
power of making subordinate legislation 
has to act within the limits of its power 
and cannot transgress the same. The 
initial difference between subordinate. 
legislation and the statute laws lies in 
the fact that a subordinate law-making 
body is bound by the terms of its dele- 
gated or derived authority and that 
Court of law, as a general rule, will 
not give effect to the rules, thus made, 
unless satisfied that all the conditions 
precedent to the validity of the rules 
have been fulfilled ‘See Craies on Sta- 
tute Law P. 297 Sixth Edition’.” 


28. Justice Grover in T. S. Mankad 
v. State of Gujarat, AIR 1970 SC 143, 
observed et p. 146 thus: 

“It is well known that a law or a 
statutory rule should be so interpreted 
as to make it valid and not invalid.” 


29. It thas been recognised by the 
Supreme Court in ILT.O. Sitapur v. 
Bhagawandas, AIR 1965 SC 342 (353), 
that the power of classification includes 
the power of sub-classification also. 

30. This part of the discussion may 
be summed up thus :— 

(1) The dominant feature of English 
Public Law which we have inherited is 
that the limits of the powers of public 
authorities are determinable not by spe- 
cial administrative courts but by the 
ordinary courts of justice. 

(2) The Principles of interpretation or 
construction as are applicable to Direct 
Legislation are equally applicable to De- 
legated Legislation as well, teleological 
approach towards public law being one 
such. 

(3) There is a presumption in favour 
of validity or constitutionality of delegat- 
ed legislation as there is one in favour of 
direct legislation. 

(4) The power to make delegated or 
subordinate legislation is derived from 
the enabling act and it is fundamental 
that the delegate on whom such power is 
conferred has to act within the limits of 
authority conferred by the Act. 

(5) Whenever questions of vires of ad- 
ministrative action are raised, the courts 
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are faced with problems of statutory in- 
terpretation or construction. 

(6) The doctrine of substantive ultra 
vires can be invoked whenever the sub- 
ordinate law-making authority has gone 
outside or beyond the powers, conferred 
on them by the enabling statute. In 
other words, all that the court can do 
is to see whether the exercise or the 
purported exercise of the power by the 
delegate falls within the .peripheral 
limits of power conferred by the enabling 
Act. The Court has no power at all to 
enquire into ‘the’ reasonableness or the 
policy, the sense or any other aspect of 
the transaction. The court should con- 
strue delegated or subordinate legisla- 
tion in the light o? enabling statute gene- 
rally and in particular so as to be con- 
sistent with its substantive | provisions 
and in conformity with the terms of the 
enabling power. 


(7) If a provision contained in the de- 
legated or subordinate legislation is 
susceptible of bearing more than one ` 
construction, the court shall have to pre- 
fer that which validates to the one that 
invalidates such delegated or subordinate 
legislation. 


(8) The express grant of power shall 
have to be construed as includirg with- 
in its ambit or carrying along with it all 
other powers which are reasonably 
necessary, incidental and consequential 
for their effective exercise. 


(9) The power of classification includes 
within its ambit the further | „power of 
sub-classification. 

(10) If the purpose or object or sub- 
ject-matter of delegated or subordinate 
legislation is in any way related to the 
purpose or object or subject-matter of 
enabling Act, the validity of such sub- 
ordinate or delegated legislation cannot 
be successfully questioned in a court of 
law. i 


31. In the light of the above princi- 
ples, we shall examine the tenability or 
maintainability of the contention as 
forthcoming from the reply affidavit as 
regards the plea of ultra vires. 

32. That contention js to the follow- 
ing effect: 

The Act contemplates only ‘two cate- 
gories of staff i.e., the teaching staff and 
the other staff of the University. Sec- 
tion 23 (h) speaks of the qualifications of 
the teachers and other staff of the Univer- 
sity. Clause (i) of the said statute pro- 
vides for the classification, methcd of ap- 
pointment and determination of the 
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terms and conditions of service of tea- 
chers and other staff of the University. 
Statute XIV-(\) made by the Govern 
ment under S. 24 of the Act with regard 
to matters set out in S. 23 provides far 
the classification of the members of the 
staff of the University. The classifics- 
tion made therein is not in accordance 
with S. 23 (i) and is therefore ultra virzs 
of the Act. While the Act lays down 
that the University staff should be divid- 
ed into two categories of teaching and 
other staff, Statute XIV-(1) divides the 
University staff into five categories and 
the division is not based on the broad 
categorisation viz., the teaching staff and 
the other staff contemplated by sut- 
els, (h) and (i) of S. 23. 


33. Referring to Statute XIV-25, it is 
said that it categorises the employees of 
the University into Administrative and 
Ministerial employees and other emplo- 
yees. 
plated by the Act. Theréfore, Sta- 
tute XIV-25 is also ultra vires of tze 
Act. ` 


34. The Jawaharlal Nehru Technolo- 
gical University Act, 1972 was enacted 
with a view to providing for the establish- 
ment and incorporation of ‘Jawaharial 
Nehru Technological University’. Tre 
primary aim of the. Universities is to 
spread higher learning and to provide 
both the foundations and the technical 
knowledge for the learned professions. 
Since propagation of true learning is im- 
possible without original investigatica, 
an equally important function of univer- 
sities has been to conduct scientific re- 
search. That is the reason why this 
University was established with a view 
to securing the fulfilment of the objecis 
of providing for the advancement of 
learning and knowledge in Engineeringz, 
technology, physical and social sciences 
etc., by teaching, research, experimenta- 
tion or practical training or by such other 
means as the University may deem ft. 


35. The Act by Chapter III provided 
for the officers of the University and zy 
Chapter IV for the authorities of the 
University including the Executive Coun- 
cil and the Academic Development 
Board. i 


36. For the purpose of subserving the 
main purpose and objects of direct leg-s- 
lation contained in the Act, Chapter WI 
of the Act was devoted to delegated or 
subordinate legislation in .form of sta- 
tutes to be made by the Government 
under S. 23 read with S. 24, Ordinances 
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by the Academic Development Board 
under S. 26 and Regulations by tke Ex- 
ecutive Zouncil and Academie Develop- 
ment Board under S. 27 of the Act. 

37. So far as the first statutes of the 
University are concerned, the Govern- 
ment has been given the power under 
S. 24 to make and notify the same with 
regard to matters set out in S. 23. “The 
Qualifications of the teachers and other 
staff of the University including zonsti- 
tuent colleges”: under Cl. (h) and “the 
classification the method of appointment 
and determination of the .terms and. 
conditions of service of teachers and 
other staff of the University” are some 
of the matters set out in S. 28. 


38. The Governor of Andhra Pradesh 
in exercise of the powers conferred by 
sub-s. (1) of S. 24 of the Act made and 
got notified the first statutes cf the 


. University. 


39. Statute XIV-(1) deals with the 
services of the University and pravides 
for the classification of the members of 
the staff of the University into (a) The 
Academic Service consisting of 12 cate- 
gories (b) The Administrative Service! 
consisting of 7 categories (c) The Minis- 
terial Service consisting of 4 categories 
(d) The Supporting Services consisting of 
9 categories; and (e) The Last Grade 
Service consisting of 5 categories. 

40. These: services may consist ofi 
such other posts as may from time to! 
time be decided by the council. 


4i. This categorywise classification 
pertains to members of the entire staff 
of the University consisting of teachers 
and other staff. The Government `hasf 
been given power to make and notify 
statutes with respect to the subject- 
matter of ‘classification of teachers and 
other staff of the University.’ The use 
of the adjective ‘other’ ‘before the noun 
‘staff’ suggests that the framers of thel 
Act consider teachers also as 2oming{ 
under the expression ‘staff’. The power 
to make classification includes the power 
to make further sub-classification in the 
form of categories also. The purpose or 
object of classification of teachers and 
other staff contained in the Act is merely 
carried into’ statutes made by the Gov- 
ernment under the Act in the fcrm of 
classification of the members of tke staff 
of the University sub-dividing them into 
(a) to (e) series. 

42. There remains then the question. 
of vires of Statute XIV-25 (i) and (ii) asf 
per which an employee of the University 
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excepting the administrative and minis- 
terial employees shall be retired on 
superannuation when he attains the age 
of 60 years and administrative and minis- 
terial employee of the University shall 
be retired on superannuation when he 
attains the age of 55 years. The conten- 
tion is that this statute categorises the 
employees- of the University staff into 
the Administrative and Ministerial em- 
ployees and other employees and that 
categorisation is not contemplated by the 
Act and, therefore, it is ultra vires. 


43. ` The . Government has been given 


. power to make statutes with respect to. 
‘I"classification and determination of terms 


and conditions of teachers and other 
staff of the University.” Fixation of age 
of superannuation is certainly one of the 
terms and conditions of service, the 
power to determine which was con- 
cededly conferred upon the Govern- 


ment under S. 24 read with S. 23 (1) of . 


the Act. 

44. The classification of employee of 
the University into administrative and 
ministerial employees and other emplc- 
yees is certainly comprehended within 
the power of classification conferred upon 
the Government under the aforesaid 
provision cf law and that classification is 
based upon rational basis. 


45. The Government as the delegate 
of the legislature made these statutes 
with respect ta the subject-matter with 
respect to which it has been. given power 
to make and notify, carrying thus the 
purpose of the Act into effect. Even 
otherwise, the power exercised by the 
Governmert is incidental, ancillary or 
consequential to the main express power 
which was conferred upon under S. 23 (h) 
‘land (i) read with S. 24 of the Act. The 
court is not concerned with the policy, 
reasonableness and wisdom of the classi- 
fication and categorisation. The Govern- 
ment therefore acted well within the 
limits of the authority conferred by the 
Act while making the impugned statute. 


46. Even if a provision contained in 
subordinate or delegated legislation is 
susceptible of more than one interpreta- 
tion then that interpretation that secures 
validity to it shall have to be preferred. 

47. The classification made in the im- 
. Wpugned statute is therefore quite in ac- 
; {cordance with S. 23 (i) of the Act. 

48. For the aforesaid reasons we are 
satisfied that the impugned Statutes XIV- 
(1) and XIV-25 (i) and (ii) are not afflict- 
ed with the infirmity-of being beyond 
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the power of the Government. 
therefore intra vires and vali 


ALR. 


They are 
d. 


‘ARTICLE 14—STATUTE XIV-25: 


49. That takes us to the consideration 
of the next ground of attack levelled 
against the validity of Statute! XIV-25. 

50. We have already negdtived the 
contention of the learned counsel that 
the impugned statute is ultra vires the 
Act. We shall have to consider now the 
contention that the said statute is ultra . 
vires the Constitution particularly Arti- ` 
cle 14 thereof. 

51. The principles of interpretation of 
Art. 14 are all well-settled by the Su- 
preme Court but the difficulty as usual 


that is experienced is in the! realm of 
their application to various facts and 
varying circumstances. We |shall now 





advert to some of those principles. 


52. We can start with the classic 
statement of Professor Willis in his 
learned treatise on Constitutional law at 
pages 579 and 580 which forms practi- 
cally the substratum of the decisions of 
the Supreme Court of India. 


“The guaranty of the equal | protection 
of the laws means the protection of 
equal laws. It forbids class legislation, 
but does not forbid Nae hae which 
rests upon reasonable grounds of dis< 
tinction. It does not prohibit legislation, 
which is limited either in the objects to 
which it is directed or by the territory 
within which it is to operate. “It merely 
requires that all persons subject to such 
legislation shall be treated alike under 
like circumstances and conditions both in 
the privileges conferred and in the liabili- 
ties imposed.” “The inhibition of the am- 
endment .. - was designed to’ prevent 
any person or “glass of persons from being 
singled out as a special subject for dis- 
criminating and hostile legislation.”.” 

“Mathematical nicety and perfect 
equality are not required. Similarity, 
not identity of treatment, is enough. If 
any state of facts can reasonably be con= 
ceived to sustain a classification, the 
existence of that state of facts must be 
assumed, One who assails a classification 
must carry the burden of showing that 





it does not rest upon any reasonable 
basis.” | 
At page 580: 

“There is no rule for determining 


when classification for the police power 
is reasonable. It is a matter for judi- 
cial determination, but in determining 
the question of reasonableness ‘the courts 
must find some economic, political, or 
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other social interest to be secured, and 
some relation of the classification to tke 
objects sought to be accomplished. Im 
doing this the Courts may consider 
matters of common knowledge matters 
of common report, the history of tke 
times, and to sustain it they will assure 
every state of facts which can be cor- 
ceived of as existing at the time of legis- 
lation, The fact that only one person cr 
one object or one business or one loca- 
. lity is affected is not proof of denial of 

the equal protection of the laws. Fecr 
such proof it must be shown that there 
is no reasonable basis for the classifice- 
tion, 

Persons: Many different classifications 
of persons have been upheld as const.~ 
tutional. A law applying only to ore 
person or one class of persons is cor- 
stitutional if. there is sufficient basis c? 
reason for it.” 

53. Justice Shah (as he then was) ok- 
served in Harkrishna v, Union of India 
(AIR 1966 SC 619) at p. 623 thus: 


“Art, 14 of the Constitution guarantees 
equality before the law, and equal prc-= 
tection of the laws. But thereby the 
power of the Legislature to make a ree~ 
sonable classification of persons, objects 
or transactions for attaining certain ok- 
jectives is not excluded, If a classifice~ 
tion is based on some real and substar- 


tial distinction, bearing a just and rée~<. 


sonable relation to the objects sought to 
be achieved, it is valid.” 

54. A test of permissible classification 
was laid down in Bhudhan Choudhry v, 
State of Bihar, 1955 Andh LT (Cri) 1353 
(AIR 1955 SC 191) ‘by Justice S. R. Des 
(as he then was) which was practically 
followed by all the subsequent Supreme 
Court cases, At p. 137 (of Andh LT) ı 
{at p. 193 of AIR SC); 

Maes ee oes It is now well establishei 
that while Art, 14 forbids class legisla 
tion, it does not forbid reasonable classi 
fication for the purposes of legislation 
In order, however, to pass the test cf 
permissible classification two conditions 
must be fulfilled, namely, 

(i) that the classification must bs 
founded on an intelligible differentiz 
which distinguishes persons or  thing= 
that are grouped together from other: 
left out of the group, and 

(ii) that that differentia must have 4 
rational relation to. the object sought ta 
be achieved by the statute in question. 
The classification may be founded on 


different bases; namely, geographical, or- 
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according tq objects or occupations or the 
like. What is necessary is that there 
must be a nexus between the basis of 
classification and the object of the Act 
under consideration,” 


55. Chief Justice S. R. Das in Ram 
Krishna Dalmia v. S. R. Tendolkar, AIR 
1958 SC 538 (at pp. 547 and 548) sums up 
the position in the form of principles to 
be borne in mind by the Court when it 
fs called upon to adjudge. the constitu- 
tionality of any particular law attacked 
as discriminative and violative of the 
equal protection of the laws of Art, 14. 

“(a) that a law may be constitutional 
even though it relates to a single indivi- 
dual if, on account of some special cir- 
cumstances or reasons applicable to him 
and not applicable to others that single 
individuel may be treated as a class by 
himself; 

(b) that there is always a presumption 
in favour of the constitutionality of an 
enactment and the burden is upon him 
who attacks it to show that there has 
been a clear transgression of the con- 
stitutionel principles; 

(c) that it must be presumed that the 
Legislature understands and correctly 
appreciates the need of its own people, 
that its laws are directed to problems 
made menifest by experience and that its 
discriminations are based on adequate 
grounds: 

(d) thet the legislature is free .to re- 
cognise degrees of harm and may confine 
fts restrictions to those cases where the 
need is deemed to be the clearest; 

{e) that in order to sustain the pre- 
sumption of constitutionality the Court 
may take into consideration matters of 
common knowledge, matters of common 
report, the history of the times and may 


‘assume every state of facts which can 


be conceived existing at the time of 
legislation; - and 


( that while good faith and know- 
Tedge of the existing conditions on the 
part of a Legislature are to be presumed, 
if there is nothing on the face of the law 
or the surrounding circumstances brought 
to the notice of the Court on which the 
classification may reasonably be regard- 
ed as based, the presumption of constitu- 
tionality cannot be carried to the extent 
of always holding that there must -be 
some undisclosed and unknown reasons 
for subjecting certain individuals or cor- 
porations to hostile or discriminating 
legislation.” 

56. Justice Mudholkar speaking for 
the majority in Devadasan v. Union of 
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India, AIR 1964 SC 179 at p. 185 observ- 
ed thus :— ` 

“What is meant by equality in this 
Article is equality amongst equals. It 
does not provide that what is aimed at 
is an absolute equality of treatment to 
all persons in utter disregard in every 
conceivable circumstances of the differ- 
ences such as age, sex, education and so 
on and so forth as may be found amongst 
people in general. Indeed, while the 
aim of this Article is to ensure that in~ 
vidious distinction or arbitrary discrimi- 
nation shall not be made by the State 
between a citizen and a citizen who an- 
swer the same description and the differ- 
ences which may obtain between them 
are of no relevance for the purpose of 
applving a particular law reasonable 
classification is permissible. It does not 
mean anything more.” 


57. Justice K. Subba Rao (as he then 

was) observed in Kihandige Sham Bhat v. 
Agricultural Income-tax Officer, (1963) 3 
SCR 809 at p. 817 : (AIR 1963 SC 591 at 
p. 594) thus: 
Eanan ante It is not the phraseology of a 
statute that governs the situation but the 
effect of the law that is decisive. If 
there is equality and uniformity within 
each group, the law will not be condemn- 
ed as discriminative, though due to some 
fortuitous circumstances arising out of a 
peculiar situation some included in a 
class get an advantage over others, so 
long as they are not singled out for spe- 
cial treatment”. 


58. In Kedarnath v. State of West 
Bengal (AIR 1953 SC 404 at pp. 406 and 
407) Chief Justice Patanjali Sastri said: 


“Mow, it is well settled that the equal 
protection of the laws guaranteed by 
Art. 14 of the Constitution does not mean 
that all laws must be general in charaec~ 
ter and universal in application and that 
the State is no longer to have the power 
of distinguishing and classifying persons 
or things for the purposes of legislation, 
To put it simply all that is required in 
class or special legislation is that the 
legislative classification must not be arbi~ 
trary but should be based on an intelligi-~ 
ble principle having a reasonable rela- 
tion to the object which the legislature 
seeks to attain. If the classification in 
which the legislation is founded fulfils 
this requirement, then the differentiation 
which the legislation makes between the 
class of persons or things to which it 
applies and other persons or things left 
outside the purview of the legislation 
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cannot be regarded as a denial of the 
equal protection of the law; for, if the 
legislation were all embracing in its 
scope, no question could arise | classifica- 
tion being ‘based on intelligible differentia 
having a reasonable relation to the 
legislative purpose. The real issue, there- 
fore, is whether having regard to the 
underlying purpose and poli¢y of the 
Act as disclosed by its title,, preamble 
and provisions as summarised above, the 
classification of the offences, for the 
trial of which the Special Court is set up 
and a special procedure is laid, down, can 
be said to be unreasonable or arbitrary 
and, therefore, violative of the ‘equal pro- 
tection clause.” | 


59. In Charanjit Lal v. Unión of India, 
(AIR 1951 SC 41) Justice S. R. Das (as 
he then was) observed at p. 65 thus: 

“It does not, however, mean ‘that every 
law must have universal application, for 
all persons are not, by nature, ‘attainment 
or circumstances, in the same position 
Sea: awd: oe If law deals equally with all of 
a certain well-defined class it is not 
obnoxious and it is not open to the charge 
of a denial of equal protection on the 
ground that it has no application to 
other persons, for the class for: whom the 
law has been made is different from other 
persons and, therefore, there is no dis- 
crimination amongst equals. It is plain 
that every classification is in some degree 
likely to produce some inequality; but 
mere production of inequality is not by 
itself enough. The inequality produced, 
in order to encounter the challenge of 
the Constitution, must be ‘actually and 
palpably unreasonable and arbitrary.” 


60. There is a summing up of the in- 
terpretation of Art. 14 of the Constitu- 
tion in the form of propositions by Jus- 
tice Fazl Ali in the case of State of Bom- 
bay v. F. N, Balsara, AIR 1951 SC 318 
at p. 326: 

“E. The presumption is always in favour 
of the constitutionality of an enactment, 
since it must be assumed that the legis- 
lature understands and correctly appre- 
ciates the needs of its own people, that 
its laws are directed to problems made 
manifest by experience and its discrimi- 
nations are based on adequate grounds. 

2. The presumption may ‘be rebutted 
fn certain cases by showing that on the 
face of the statute, there is no classifica- 
tion at all and no difference! peculiar to 
any individual or class and not applicable 
to any other individual or class and yet 
the law hits only a PuNo individual 
or class, 
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3. The principle of equality does no: 
mean that every law must have univer- 
sal application for all persons who are 
not by nature, attainment or circum- 
stances in the same position and the 
varying needs of different classes of per- 
sons often require separate treatment. 


4. The principle does not take away 
from the State the power of classifying 
persons for legitimate purposes. 

5. Every classification is in some de- 
gree likely to produce some inequality 
and mere production of inequality is nct 
enough. i 

6. If a law deals equally with mem- 
bers of a well-defined class, it is nct 
obnoxious and it is not open to the 
charge of denial of equal protection oa 
ground that it has no application to 
other persons. l 


7. While reasonable classification -:s 
permissible such. classification must ke 
based upon some real and substantial 
distinction bearing a reasonable and just 
relation to the object sought to be at- 
tained and the classification .cannot te 
made arbitrarily and without any suk- 
stantial basis.” 


61. Speaking about the approach to 
be made while applying Art. 14 of tke 
` Constitution to the facts of a particuler 
ease, Chief Justice Patanjali Sastri ob- 
served in Lachmandas v. State of Bom- 
bay (AIR 1952 SC 235).at p. 239 thus: 
in applying the dangerousty 
wide and vague language of the equality 
clause to the concrete facts of life, a 
doctrinaire approach should ‘be avoided.” 

62. Justice Mahajan (as he then was) 
observed in Harnam Singh v. R. T. A. 
Calcutta (AIR 1954 SC 190) at page 182 
thus: 

“It has been repeatedly pointed out 
by this Court that in construing Art. 24 
the Courts should not adopt a doctrinaize 
approach which might well choke ell 
beneficial legislation and that legislation 
which is based on a rational classifica- 
tion is permissible. A law applying to a 
class is constitutional if there is suffi- 
cient basis or reason for it. In othar 
words, a statutory discrimination cannot 
be set aside as the denial of equal pro- 
tection of the laws if any state of facts 
may reasonably be conceived to justity 
il ey 

63. Justice Mudholkar was of the 
view in Income-tax Officer, Sitapur v. 
M/s. Bhagwan Das AIR 1965 SC 342 that 
Art. 14 permits sub-classification for the 
purpose of. legislation. 
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64. Referring to ‘the applicability of 
Art. 14 of the Constitution to Universi- 
ties, the Chief Justice Wanchoo said in 
Azeez Basha v. Union of India, AIR 1968 
SC 662 at p. 675 thus :— 

“It seems that the charge of discrimi- 
nation is based on the provisions of the 
Benaras Hindu University Act, which 
university is established by an Act of 
its own. We do not think that Art. 14 
requires that the provisions in every 
University Act must always be the same. 
Each University has problems of its own 
and it seems to us that it is for the legis- 
lature to decide what kind of constitution 
should be conferred on a particular 
university established by it. There can 
be no question of discrimination on the 
ground that some other University Acts 
provide for some different set up. Each 
University must ‘be taken to be a class . 
by itself and the legislature has a right 
to make such provision for its constitu- 
tion as it thinks fit subject always to the 
provisions of the Constitution. The mere 
fact that certain provisions in a statute 
creating one University are different 
from provisions in another statute creat- 
ing another university cannot mean that 
there is discrimination.” 


65. What flows or follows from the 
aforesaid discussion is that— 


(a) Article 14 does not affect the power 
of that law-making body to make rea- 
sonable classification for the purpose of 
legislation, be it direct legislation or de- 
legated legislation: 


(b) The law-making body undoubtedly 
has a wide field and range of choice in 
determining and classifying the subject- 
matter of its laws. 


(c) In applying Art. 14 to the facts of a 
particular case, a doctrinaire approach 
which would choke all ‘beneficial legisla- 
tion should be avoided. The demands of 
Art. 14 are never considered to be ab- 
solutistic in their nature. They are re- 
lative and relativistic. 


(d) Having regard to the nature of the 
services to be rendered by the Jawahar- 
lal Nehru Technological University to the 
Society at large, the University should 


_ be considered as a distinct class by itself. 


The terms and conditions of the service 
of the employees of the University and 
their classifications should necessarily 
and naturally be different and distinct 
from those of the employees of the Gov- 
ernment as these two entities namely the 
University and Government 

different and distinct. 5 


are also '. 
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(e) That was the reason why to a 
pointed reference made by My Lord The 
Chief Justice during the course of the 
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arguments, the learned counsel for tha- 
petitioners fairly and frankly conceded’ 


that what is involved in this case is only 
work-wise classification. 


(f) Any situation obtaining in any 
_other University governed by different 
statutes may not furnish and appropriate 
parallel for solving the problem -arising 
in this case. 


66. The contention of the petitioners 
is that there is absolutely no basis what- 
soever for fixing under the impugned sta- 
- tute two different ages of superannua~ 
tion, one for the teaching staff and techni- 
cal staff and the other for the admin- 
istrative and ministerial staff and that 
there is no rational basis in making such 
a ‘distinction. 


67. It is stated in che counter affidavit 
that there is no question of any discrimi~ 
nation in fixing the age of superannua- 
tion for the administrative staff. “It is 
always open to the University or the 
Government to fix different ages of. re- 
tirement for different categories of staff. 
The teaching and. the technical staff be- 
long to one category of service. The 
administrative and m:nisterial staff be- 
long to different category. The category 
is different. Their method of recruit- 
ment is different. ‘Their qualifications 
for recruitment and promotion in the 
service are also different.” And as such 
there is no discrimination and therefore 
Art. 14 is not violative. 


68. The contention put forth by the 
petitioners that all the personnel who 
were drawn to University service from 
the same source was denied. It is also 
said in the counter that ‘it is not correct 
to say that the teaching non-teaching 
Technical, non-technical and administra- 
tive staff discharge similar duties.” 


69. The position was ultimately sum- 
med up in the counter in para. 11 thus:— 

“The Government cen always fix diffe- 
-rent dates of retirerrent for different 
cadres of posts. When the class of post, 
method of recruitment and qualifications 
prescribed for recruitment and promotion 
‘are different, the Government can always 
fix different ages for retirement. When 
there are two distinct and independent 
cadres of service, although in the same 
department, there is no question of any 
discrimination even if the Government 
prescribes different ages of superannua- 
tion to different cadres of service, The 
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concept of equality is applicable only 
when the persons are from.the same 
cadre, I therefore submit that there is 
no question of any discrimination and 
then the statute No. XIV-25| does not 
violate the provision of Art. 14 of the 
Constitution.” j 

70. Having regard to the! object of 
University to provide for advancement 
of learning and knowledge in engineer- 
ing, technology, physical and social 
sciences, architecture and fine arts by 
teaching, research, experimentation or 
practical training or by such other means 
as the University may deem fit; 

Having regard to the educational 
qualifications and intellectual attainment, 
occupation and experience obtained in 
certain disciplines by the members of 
the staff and other kindred, SOENS and 
related staff, and 

Having regard to the social interest in- 
volved in securing ta the society the ser- 
vices of such .class of persons for a 
longer period. 

71. The classtfidatior made by way of 
categorisation of the members of the 
staff of the University grouping them 
under academic service and subordinate! 
service on the one hand and; grouping 
others under administrative and minis- 
terial service is rational, reasonable and 
justifiable and is founded on: an intel- 
ligible differentia. 

72. The teaching and the | technical 
staff belong to one category of service,|. 
The administrative and ministerial staff 
belong to a different category. Their 
method of recruitment is different. Their 
qualifications for recruitment and promo- 
tion in the services are also different. 

73. The dual test for permissible 
classification propounded by the Supreme 
Court of India for the applicability of 
Art. 14 viz., 

(i) That. the classification |must be 
founded on an_ intelligible differentia 
which distinguishes persons that are 
grouped together from those' who are 
left out of the group. 

(ii) that the differentia ad have a 
rational relation to the object 'sought to 
be achieved by the Act is satisfied in the 
present case, H 

74. It fs nobody’s complaint that 
there is any invidious discrimination 
among the members of the same class 
founded by the impugned statute. 

75. If any state of facts can reas 
sonably be conceived to sustain! a classifi< 
cation, this Court is entitled to assume 
the existence of such facts, 
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76. We are satisfied that the peti- 
tioners did not discharge the burden of 


showing that the classification in the im~ - 


pugned statute does not rest on any rea- 
sonable basis or that the classification 
has no rational nexus with the object oÈ 
the Act. . 

77. Therefore, Statute XIV-25 (i) and 
(ii) providing for the employee ct 
the University excepting the administras- 
tive and ministerial employees to retira 
on superannuation when he attains tha 
age of 60 years and providing for an ad- 
ministrative and ministerial employees cf 
the University to retire on superannué 
tion when he attains the age of 55 years 
is perfectly constitutional and valid ani 
as such is not hit by Art, 14 of the Cor- 
stitution of India. 

78. For the aforesaid reasons, we are 
satisfied that there are no merits in ths 
writ petition. This writ petition is, there- 
fore, dismissed but, in the circumstances, 
without costs, Advocate’s fee Rs. 250/-. 


Petition dismisse], 
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CHENNAKESAV REDDY, J. 
N. Sobhanadri and others, Petitioners 
v. Mohd. Abdul Basheer and another, 
Respondents. 


Civil Revn, Petn. No. 1433 of 1977, C/-+ 
28-1-1978.* 


(A) A. P. Buildings (Lease, Rent and 
Eviction) Control Act (15 of 1960), Sec- 
tion 2 (ix) — Tenant — Meaning of — 
Member of household or a friend merely 
living with tenant at the time of his 
death — Not a tenant. 

The word ‘family’ should be given tne 
popular meaning as understood in com- 
mon parlance. The definition which ex- 
tends the tenancy which is otherwise 
extinguished on death includes only three 
classes of persons, viz., surviving spouse, 
son or daughter. Even for these three 
classes of persons, further limitation is 
placed for their becoming a statutcry 
tenant. It is that they should be living 
with the tenant as members of his fam_ly 
at the time of his death. So a member 
of the household or friend merely living 
in the building along with the statutcry 
tenant at the time of the death of the 
tenant cannot be held to be a’ tenant 


‘*(Against order of Chief Judge, City 
Sm. C. C. Hyderabad, D/- 2-11-1976. 
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within the meaning of the definition of 
“tanant”., (1950) 2 KB 328 and AIR 1965 
SC 414, Rel. on. (Para 5) 

(B) A. P. Buildings (Lease, Rent and 
Eviction) Control Act (15 of 1960), S. 8 (5) 
— Application under — Tenability — 


. Jural relationship of landlord and tenant 


essential for maintainability of the ap- 
plication, (Para 6) 
Cases Referred: Chronological Paras 
ATR 1965 SC 414 6 
(1950) 2 KB 328 : (1950) 2 All ER 140, 

Gammans v. Ekins 5 

Pendralal Waghray, for Petitioners; 
N. R. V. Ranga Rao, for Respondent No. 1. 


ORDER :— This revision petition in- 
volves the interpretation of the definition 
o= the word ‘tenant’ in S. 2 (ix) of the 
A. P. Buildings (Lease, Rent and Evic- 
tion) Control Act, 1960 (hereinafter re- 
ferred to as the Act). The question is 
whether a person who has been living 
with the tenant at the time of the 
tenant’s death can be said to be a mem- 
bər of the tenant’s family falling within 
the scope of the definition of the ‘tenant’ 
fn the Act. 


2. The facts giving rise to this revi- 
son petition are these:— One N, V. Kri- 
sainamachari originally took the building 
in question on lease from one Srinivasa 
Earwankar the predecessor-in-title of 
the respondents herein in the year 1935. 
He died unmarried on 14-3-1974. He 
was survived by his brothers Venkata~ 
chari father of the 1st petitioner, Seetha~ 
pathi father of petitioners 2 to 4 and 
cthers. It is the case of the petitioners 
that they were living in the house in 
question along with their uncle Kri- 
shnamacharj till his death as members 
of a joint Hindu family and therefore 
they had become the statutory tenants 
ef the building after. the death of 
Krishnamachari. 


3. After the death of Krishnamachari 
the petitioners tendered rent due for 
Feb. 1974 but the respondents refused to 
receive the same. Thereafter the rent 
was sent by money order. The money 
order was also refused, Once again rents 
due for the months of Feb. and March, 
‘1977 were remitted in April 1974 by 
money order. It was also refused. The 
petitioners issued a registered notice on 
22-4-1974 calling upon the respondents 
to specify the Bank with his account 
number in which the rents could be de- 
posited by them. The petitioners re- 
ceived no reply. Therefore the peti- 


_Honers filed an application ‘before the 
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Principal Rent Controller, Hyderabad 
- under S. 3 (5) of the Act requesting the 
court to permit them to deposit rents 
accrued and also future rents in the 
court. 


4. The application was resisted by the 
respondents contending that there was no 
relationshio of landlord and tenant be- 
tween the petitidners and the respon- 
dents either by agreement or ‘by opera- 
tion of law and that the petitioners were 
not tenants within the meaning of Sec- 
tion 3 (ix) of the Act after the death of 
their uncle Krishnamachari. The Rent 
Controller on an effective evaluation of 
the entire evidence adduced in the case 
held that the late Krishnamachari did 
not take the suit premises for the pur- 
pose of residence on behalf of the jcirt 
family consisting of himself and his bro- 
thers and that Krishnamachari died as a 
statutory tenant. He also held that the 
petitioners were living with their uncle 
in the building at the time of the death 
of their uncle Krishnamachari. He how- 
ever held that the mere fact that the 
petitioners were living in the building 
along with their uncle Krishnamachari 
till his death was not sufficient to hold 
that they Lecome statutory tenants with- 
in the meaning of S. 2 (ix) of the Act. 
Consequently the petition was dismissed. 
On appeal preferred by the petitioners 
the Chief Judge, City Small Causes 
Court, Hyd2rabad confirmed the finding 
of the Rent Controller that the peti- 


tioners were residing in the suit house: 


by the date of death of Krishnamachari. 
He, also agreed with the Rent Controller 
that that circumstance was not sufficient 
to hold thet the petitioners were statu- 
tory tenants within the meaning of Sec- 
tion 2 (ix) of the Act. That in brief is 
the genesis of this revision petition. 


5. It is the concurrent finding of both 
the authorities below that the petitioners 
were residing in the suit house by the 
date of death of the statutory tenant 
Krishnamacharj their uncle. Therefore 
the only question that arises is whether 
such persons are tenants within the 
meaning of S. 2 (ix) of the Act. Sec- 
tion 2 (ix) of the Act reads :— 

“ “tenant” means any person by whom 
Or on whose account rent is payable for 
a building and includes the surviving 
spouse, or any son or daughter, of a de- 
ceased tenant who had been living with 
the tenant in the building as a member 
of the tenant's family up to the death of 
the tenant and a person continuing in 
possession after the termination of the 


N. Sobhanadri v, Md, Abdul Basheer (C. Reddy J) 


A.I R. 


tenancy in his favour, but does not in« 
clude a person placed in occupation of a 
building, by its tenant or a person to 
whom the collection of rentsjor fees in 
public market, cart-stand or’ -slaughter 
house or of rents for shops has been 
framed. out or leased by a local autho-+ 
rity.” 


It is the contention of the learned coun+ 
sel for the petitioners that the definition 
of ‘tenant’ is an inclusive definition, that 
the definition, which includes the sur- 
viving: spouse or daughter of the de- 
ceased tenant is only illustrative and 
not exhaustive and that. the person who 
has been living with the deceased tenant 
in the building at the time of death, 

must also be held to be a member of 
the tenant’s family. It is neither pos~ 
sible nor advisable to attempt to know 

the exact meaning of the expression 

“member of the tenant’s family” in the 
definition. However, it is necessary to 
determine the limitation of these words, 
The word ‘family’ should be ‘given the 
popular meaning as understood in com- 

mon parlance. Do they embrace a 

member of the house-hold i and any 

friend of the late tenant or /are they - 
limited to mean only the spouse, son or 
daughter or other blood relations? The 
definition which extends the tenancy 

which is otherwise extinguished’ on death 
includes only three classes of persons 

viz., surviving spouse, son or ‘daughter, 

Even for these three classes of persons, 

further limitation is placed for their 

becoming a statutory tenant. It is that 

they should be living with the tenant as 

members of his family at the time of 

his death, So a member of the house- 

hold or friend merely living in the 

building along with the statutory tenant 

at the time of the death of the tenant 

cannot be held to be a tenant within 

the meaning of the definition of ‘tenant’. 

In Gammans v. Ekins, ((1950) 2, KB 328), 

Lord Asquith observed: 

“Material decisions limit enban 
of such family to three relationships — 
— first that of children; secondly those 
that constitute by way of legitimate 
marriage between husband and wife; and 
thirdly relationship whereby one person 
becomes loco parentis to another be~“ 
yond that point the law has not gone.” 
Accordingly the Law Lord rejecting the 
reputed husband of the deceased- 
statutory-tenant to be a aa of her ' 


. family said: 


“To say of two people E E 
as these two were husband and wife — 


1 
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there being no children to complicate 
` the picture that they were the members 
of the family is the abuse of the Enz- 
lish language.” 


A fortiori the rule applies to a persen 
who has been merely residing with the 
tenant at the time of his death. 


6. It is now well established that the 
statutory tenancy is extinguished by the 
death of the tenant. It devolves on 
his death only in the manner provid2d 
by the statute — Vide Anand Nivas 
Private Ltd. v. Anandji Kalyanji Pedni, 
AIR 1965 SC 414. There is no dispute 
in this case that Krishnamachari was 
only a statutory tenant by the date of 
his death. So under S. 2 (ix) of the 
Act only a surviving spouse or any son 
or daughter of a deceased tenant who 
had been living as member of fhe 
tenant’s family up to his death beconses 
tenant and none else. The petition=rs 
do not fall under any one of these three 
categories mentioned in the section. 
Therefore they cannot claim any rights 
under the Act. The right conferred 
under S. 8 (5) of the Act to deposit 
rents before such authority as may be 
prescribed by the Rent Controller when 
the landlord refused to receive rant 
remitted by money order under sab- 
sec. (4) of S. 8 of the Act is one con- 
ferred on the tenant. Unless jural rela- 
tionship of landlord and tenant is 
established an application under S. 8 (5) 
of the Act cannot be maintained. The 


contention of the learned counsel for the . 


petitioners that it- was not necessary to 
determine the relationship of landlord 
and tenant in an application under 
S. 8 (5) of the Act is ill-conceived. Jn- 
less it is established that one is a tenant, 
he cannot be directed to deposit rent 
-by the Rent Controller before any 
authority, 


7. For the reasons recorded above, 
the revision petition must fail. TD is 
accordingly dismissed with costs. 


Revision dismissed, 
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AIR 1978 ANDHRA PRADESH 279. 
CHENNAKESAV REDDY, J. ` 


Rasetty Rajyalakshmamma and others, 
Petitioners v. Rajamuru Kannaiah, Res-+ 
pondent. 

Civil Revn. Petn. No, 1223 of 1977, 
D/- 25-1-1978.* 

Limitation Act (36 of 1963), Section 21 
(1) Proviso — Suit against a person dead 
at the time of it’s institution — Not 
void ab initio — Legal representatives 
can be impleaded even after expiry of 
limitation for filing the suit if the omis- 
sion to implead them was due to bona 
fide mistake. (Civil P. C. (1908), 
O. 22, R. 4, O. 1, R. 10 (2)). AIR 1976 
Andh Pra 65, Relied on. (Paras 3, 4, 5) 

Anno: AIR Comm. Limitation Act 
(1963), (5th Edn.), S. 21, Notes 12, 13. AIR 
Comm. Civil P. C. (8th Edn), O. 22, 
R. 4, Notes 2, 8; O. 1, R. 10, Notes 3, 10B. 


Cases Referred: Chronological Paras 
AIR 1977 Orissa 137 3 
AIR 1976 Andh Pra 65 3 


V. Narasimha Rao, for Petitioners; 
S. V. Sundararajan, for Respondent. 


ORDER :— This revision petition 
raises two questions of interest and per- 
haps of some importance: (1) Whether a 
suit instituted against a sole defendant 
who had died prior to the institution of 
the suit itself is non est, and the plain- 
tiff cannot be permitted to bring on re- 
cord the legal representatives of the 
deceased defendant in an application filed 
under Order 22 Rule 4 and Section 151 
C. P. C.; (2) what is the true scope and 
eee of Section 21 of the Limitation 

ct. 

2. The facts are not complicated and 
lie in a narrow compass. The respon- 
dent-plaintiff filed a suit O.S. No.- 58 of 
1973, before the Principal, District Mun- 
siff, Tirupathi, on 5-2-1973, on the foot 
of a promissory note against the defen- 
dant Rasetti Radhakrishnaiah. He had 
died on 29-1-1973. The last- date of 
limitation for. filing the suit was 5-2-1973. 
The suit was posted for the appear- 
ance of the defendant to 27-6-1973. The 
suit summons sent for service of the 
defendant were returned unserved with 
the endorsement that the defendant was 
dead. Then the plaintiff filed a petition - 
I. A. No. 637 of 1973, out of which this ` 
civil Revision Petition, arises on 28-6- 


*(Against order of Prl Dist. Munsiff, 
of Tirupathi D/- 24-2-1977.) ' 
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1973, to add the legal representatives of 
the deceased as defendants 2 to 6 in 
the suit. The application was opposed 
on behalf of the legal representatives 
contending inter alia that the suit against 
a dead person is a nullity and that 
in any case the suit itself abated under 
Order 22 Rule 4 C. P, C., on 28-4-1973, 
since no application for bringing the 
legal representatives of the deceased de- 
fendant was filed till 28-6-1973. It was 
also further urged that no application 
was also filed to set aside the said abate- 
ment, The learned District Munsiff 
allowed the application holding the suit 
filed against a dead defendant was not 
ab initio void and it could be continued 
against the legal representatives of the 
deceased defendant if they were brought 
on record before the expiry of the period 
of limitation for the suit. He, however, 
held that although the application filed 
by the plaintiff in this case after the 
period of limitation for the suit, Sec- 
tion 21 (1) of the Limitation Act was 
applicable to the facts of this case since 
the omission to add the legal represen- 
tatives was due to a bona fide mistake 
as to the death of the defendant. The 
application was therefore, allowed on 
certain terms. This revision petition is 
therefore filed by the legal representa- 
tives of the deceased defendant. 


3. The first submission of the learn- 
ed counsel for the petitioners is that the 
suit filed against a dead person is a 
nullity and substitution of legal repre- 
sentatives cannot be made. In support 
of his submission, great reliance was 
placed on a decision of the Orissa High 
Court in Cuttak Municipality v. Shya- 
masundar Behera, AIR 1977 Orissa 137. 
No. doubt, this decision lends all support 
to the contention of the learned counsel. 
The learned Judge after referring to the 
. peveral rulings on the point summed up 

` at page 138: 


' “On the authorities cited above, it is 
elear that a suit filed against a dead 
person is a nullity and that no substi- 
tution can be made in place of the origi- 
nal defendant who was dead on the date 
of the institution of the suit.” 

But a division Bench of this High Court, 
which is binding on me, 
contrary opinion, in Khaja Begum v. 
Gulam Mohiuddin, AIR 1976 Andh Pra 
65. Gangadhara Rao, J. speaking for the 
Division Bench observed after a review 
of the case law on the question that the 
suit filed against the sole defendant 
who was dead even by the date of insti- 


expressed a' 


1 
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tution of the suit was not void ab initio 
and could be conzinued against the legal 
represeniatives of the deceased-defenant 
ff their substitution was made within the 
period of limitation for the suit. There- 
fore, it must be held that the suit filed 
against the defendant on 5-2-1973, who 
had died even on 29-1-1973, was not a 
nullity. But in this case the: period of 
limitation for filing the suit litself ex- 
pired on 6-2-1973. The present applica- 
tion for bringing the legal representa- 
tives of the Cceceased-defendant on 
record was filed on 28-6-1973, long after 
the expiry of the period of limitation 
for the suit. Therefore the decision of 
this Court in Khaja Begum’s case does 
not govern the facts of this case. 


4, The question then that (arises is 
whether the application filed 'to bring 
the legal representatives of the deceas- 
ed defendant after the period of limita- 
tion for the suit can be successfully 
maintained under Section 21 of the Limi- 
tation Act of 196%. Section 21 of the 
Limitation Act, 1953, reads :—._| 


“21. Effect of substituting oe adding 
new plaintiff or defendant :— (1) Where 
after the institution of the suit, a new 
plaintiff or defendant is substituted or 
added, the suit shell as regards him, be 
deemed to have bean instituted ‘when he 
was so made a party: 


Provided that where the court! is satis- 
fied that the omission to include a new 
plaintiff or defendant was due to a mis- 
take made fin good faith it may direct 
that the suit as regards such! plaintiff 
or defendant shall be deemed ito have 
been instituted on any earlier date. 

(2) Nothing in Sub-s. (1) shall apply 
to a case where a party is added or sub= 
stituted owing to assignment or) devolu- 
tion of any interest during the pendency 
of a suit or where a plaintiff is! made a 
defendant or a defendant is made a 
plaintiff. 

The section is applicable ta suits only 
and not to appeals. The object of the 
section is primarily to protect the right 
a party may have, ‘but action was not 
originally constituted properly but was 
defective. In case of such defective ac~ 
tion at the commencement itself, a new 
plaintiff or defendant can be substituted 
or added under this section and ithe suit 
as against such substituted or added 
party shall be deemed to have been in 
stituted when he was so made a party. 
A proviso, however, has been added to 
Sub-s. (1) so that any omission’ . 9 in- 
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clude a person due to a mistake made 
in good faith does not deprive a party 
of his rights against that person if the 
court is satisfied in that behalf. By the 
proviso, power is conferred on the court 
in such circumstances to direct that th3 
suit as regards to the plaintiff or defen~ 


dant shall be deemed to have been in- 


stituted at any earlier date: This pro- 
viso is obviously added for making S. 21 
consistent with Sections 14.and 17 (1) (c) 
which lay down that a bona fide mistake 
is a valid ground for extending the 
period of limitation in cases where the 
suit or application is for relief from the 
consequences of such bona fide mistake. 
The applicability of the Section is speci= 
fically excluded however to a case where 
the suit was properly instituted origir-- 
ally but became defective due to assign- 
ment or devolution of any interest 
during the pendency of the suit. 


5. It is the contention of the learn~ 
ed counsel for the petitioners that the 
Section cannot be properly invoked in 
this case since devolution of interest 
was during the pendency of the suit, 
This contention undoubtedly is not sup- 
ported even by the admitted facts of 
this case. The suit admittedly, was filed 
on 5-2-1973: but the defendant was dead 
even by 29-1-1973, even prior to the in- 
stitution of the suit. Devolution 2f 
interest on the legal representatives 3f 
the deceased-defendant was undoubtedly 
prior to the institution of the suit itself. 
Therefore Section 21 can be invoked. 
The facts of this case also clearly justify 
the exercise of power conferred under 
the section. The admitted facts arə; 
The plaintiff is a resident of Tirupathi. 
The deceased-defendant was a resident of 
Kalahasthi. The suit was filed on 
5-2-1973. The ` defendant had died m 
29-1-1973, The plaintiff could not be 
expected reasonably to know about the 
death of the defendant. The plaintiff 
- filed the suit against the deceased per- 
son believing in good faith that the če- 
fendant was alive. The plaintiff derives 
no benefit by filing the suit against the 
dead defendant. I have therefore no 
hesitation in holding that the omission 
to implead the legal representatives of 
the deceased-defendant when the suit 
was instituted was due to a bona fde 
mistake. Therefore under the proviso 


to sub-sec. 1 of Sec. 21 of the Limitation - 


Act, the legal representatives of the 
deceased defendant shall be deemed to 
have been included as defendants on 
the: date of the original institution of 


State v, Pioneer Construction Co, 
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the suit ie, 5-2-1973. The suit must 
therefore be held to have not abated. 
The revision petition therefore fails, It 
is accordingly dismissed, but in the cir- 
cumstances without costs. 

Petition dismissed, 
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A. V. KRISHNA RAO AND 
A. GANGADHARA RAO, JJ. 

The State of Andhra Pradesh and 
others, Appellants v. M/s. The Pioneer 
Construction Co., Respondents. 

A. A. O. Nos. 571 and 572 of 1975, 
D/- 1-9-1977.* 

(A) Contract Act (9 of 1872), S. 2 (e) 
— Agreement — What constitutes. 

Government agreeing with Contractor 
to supply material at fixed rate but after 
sometime importing that material and 
sending some receipts to contractor at 
enhanced rate when earlier receipts of 
same imported material were at fixed 


rate —- Receipts of enhanced rates sign- 
ed by somebody on behalf of the Con- 
tractor — No contract to pay enhanced 
rates. (Para 4) 


Anno: AIR Manual (8rd Edn.), Con- 
tract Act, S. 2 (e), N. 1. 


(B) Contract Act (9 of 1872), S. 2 (e) 
— Agreement — Contract rate — Con- 
tract for hire — Rates for hire initially 
fixed — Cannot be subsequently revised 
unilaterally unless there is a specific 
Provision in the Rules or Code under 
which the hire is made. (Para 5) 


Anno: AIR Manual (8rd Edn.), Con~ 
tract Act, S. 2 (e), N. 1. 


(C) Contract Act (9 of 1872), 
Damages — Plaintiff’s default. 

Term in contract for payment of diffe- 
rence of cost for work left undone and 
required to be done by others — Extra 
work to be done at higher rates — Con- 
tractor asking for authorisation on 
20-2-72 — Whole work to be completed 
by 15-7-72 — Authorisation received on 
13-7-72 — Contractor writing on 18-7-72 
pointing out impossibility — Contractor 
not liable for difference in cost of work 
left undone by him and required to be 
done by others. (Para 7) 

Anno: AIR Manual (3rd Edn. ), Con- 
tract Act, S. 73, N. 25. 


S. 73 — 


*(Against order of Addl. Sub. J. Vijaya= 


wada, D/- 19-3-1975.) 
BV/CV/A774/78/ABO/VBB 
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(D) Arbitration Aet {10 of 1940), 
S. 30 — Error of law apparent on the 
face of award — What is — Error must 
_ be in the award itself or a document 
actually incorporated in it — Distinction 
to be made when a question of law is 
specifically referred and when it is in- 
cidentally decided. 


It is well settled that the Courts can- 
not interfere with an award unless there 
is an error apparent on the face of the 
award or upon some paper accompanying 
and forming part oz the award: AIR 
11923 PC 66, Foll. (Para 11) 


An error of law on the face of the 
award means that you can find in the 
award or the document actually incor- 
porated thereto (as for instance, a note 
appended by the arbitrator stating the 
reasons for his judgment) some legal 
proposition which is the basis of the 
award and which you can then say is 
erroneous. (Para 11) 


In determining the error of law ap- 
pearing on the face of the award, a 
distinction must be drawn between cases 
in which a question of law is specifical- 
ly referred and those in which a deci- 
sion on a question of law is incidentally 
material (however necessary) in order to 
decide the question actually referred. 

In the former case, the Courts will net 
{nterfere. The Arbitrator cannot ignore 
the law or misapply it in order to do 
what he thinks is just and reasonable. 
If he does not follow and apply the law 
he can be set right by the Courts pro- 
vided his error appears on the face of 
the award. The single exception to this 
is when the parties choose specifically 
to refer a question of law as a separate 
and distinct matter. AIR 1955 SC 4638 
Rel, on. (Para 11) 

Anno: AIR Manual (3rd Edn.), Arbi- 
tration Act, S. 30, N. 35. 


Cases Referred: Chronological Paras 
AIR 1975 SC 230 14 
AIR 1973 SC 1338 13 
AIR 1971 SC 696 12 
AIR 1955 SC 468 11 
AIR 1923 FC 66 17 


Govt. Pleader for Excise on behalf of 
Appellants in both the Appeals; G. Kul- 
karni, for Respondent in both appeals. 

A. GANGADHARA RAO, J.:— The 
Pioneer Construction Company, the 
respondent, entered into an agreement 
on 5-6-70 with the Superintending Engi~ 
neer, Nagarjunsagar ` Canals Circle, 
Jaggayyapet, for excavation of the 
balance of earth work of Munagala deep 


cut from mile 72/4 to 74/4 of Nagarjuna- 
sagar Left Main Canal. Since he did — 
not complete the work in spite of re- 

peated extensions of time, the contract 
was finally terminated with effect from 
30-7-72 under Clause 61 of! P., S. to 
A. P. D. S. S. The respondent also 
requested the department toj terminate 
the contract in his letter dated 18-7-1972. 
At the instance of the respondent, the 
matter was referred to the | Arbitrator 
under Clause 73 of P. S. to A. P. D. S. S. 
The Arbitrator gave his award on 
30-4-1974. It is partly in favour of the 
respondent. The. respondent filed O. S. 
No. 122 of 1974 in the Court of the 
Subordinate Judge, Vijayawada under 
S. 14 (2) of the Arbitration Act for 
directing the Arbitrator, the 4th respon~ 
dent, to file the award into Court. O..S, 
117 of 1974 was filed by the Govern~ 
ment, the Superintending Engineer and 
the Executive Engineer to set j aside the 
award. Both the matters were heard by 
the Subordinate Judge, Vijayawada. 
The learned Subordinate Judge made the 
award a rule of the Court and passed 
the decree in terms of the award. He 
allowed O. S. No. 122 of 1974 filed by 
the respondent and dismissed O. S, 
No. 117 of 1974 filed by the Government, 
Questioning bis *udgment the Govern- 
ment have filed C. M. A. 571 of 1975 and 
572 of 1975 in this Court, | 


2. The learned Government Pleader 
has confined his argument to'the three 
items in dispute between the parties, 
The first relates to the supply of gela- 
tine, the second to the payment of hire 
charges for the machinery supplied by 
the Government and the third to the 
difference of amount payable by the 
contractor to the Government on termi-< 
nation of the contract. - | 


l 

3. We will deal with them seriatim, 
(1) Supply of gelatine; 

In the agreement, Ex. A-1, in Cl. 10, it is 
stated that explosives to the extent avail- - 
able will be supplied at the rates mentioned 
therein inclusive of sales tax at the site 
of the P.W.D. magazine at Nadigudem 
and the cost thereof will be recovered 
from the contractor’s bill. As against 
gelatine 80% strength spl. the rate men~ 
tioned per kilogram is Rs. 4.95. It is 
further stated that the contractor can 
purchase explosives in the open market, 
if he so desires, tut if he wants explo- 
sives to be supplied by the Government, 
he should furnish his requirements one 
month in advance. On 29-641971 the 
respondent wrote to the Superintending 
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Engineer stating that he could not obtain 
gelatine from the various canal divisions, 
that he would be obliged if the depart- 
ment could supply special gelatine by 
making special arrangements at the 
highest level The Government import- 
ed gelatine from Yugoslavia and Poland 
at a higher cost and supplied it to the 
respondent. The Government claimed 
that the contractor should reimburse 
them the extra cost, on. that account. 
On the other hand, it was the case of 
the contractor that he should be charg- 
ed only at Rs. 4.95 per one kilogram 
of gelatine according to the agreement 
and the extra amount recovered from 
him should be refunded to him, The 
Arbitrator negatived the claim of the 
department and upheld the plea of the 
contractor that the gelatine supplied <0 
him, : whether indigenous or imported, 
should be charged at the rate stipulated 
in the agreement. 


4. The learned Government Pleadar 


relying upon clause 10 of the agreement, _ 


the letter of the Contractor dated 29-5- 
1971 (Ex. A-2) and the three receipts 
(Exs. A-4, A-5 and A-6), has submitted 
that the contractor is bound to pay for 
the gelatine at the rates mentioned in 
those receipts at least for the consign- 
ments covered by them. Exs. A-4, A-5 
and A-6 are the receipts for the pur- 
chase of gelatine by the contractor from 
the department. They were sent to the 
Arbitrator only after the enquiry was 
completed but ‘before the award was 
passed. No opportunity was given to the 
contractor to explain them, Apart from 
that, other receipts Exs, A-9, A-10, A-11, 
A-12 and A-13 which are of earlier dates 
show that gelatine that was imported 
from Yugoslavia and Poland was suprli-« 
ed by the Department to the respondent 
at the rate of Rs. 4.95 per kilogram, 
The Arbitrator as well as the learred 
Subordinate Judge have held that there 
was no agreement that the respondent 
should pay at a higher rate for the 
gelatine that was imported and suppled 
to him. We agree with this finding, 
The agreement does not say that if -he 
gelatine is imported and supplied to ~he 
respondent, he should pay at a higher 
rate. In his letter dated 29-6-1971 -he 
respondent did not undertake that he 
would pay a higher rate for the impcrt- 
ed gelatine. Exs. A-9 to A-13 clearly 
show that for the gelatine imported 
from Poland and Yugoslavia the respon- 
dent was charged only at the agreem2nt 
- wate of Rs, 4.95 per Kg; It. is true that 
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Exs. A-4, A-5 and A-6 show different 
rates for the imported gelatine. Merely 
because somebody on behalf of the con=-|- 
tractor had signed them, we cannot in- 
fer an agreement that he had agreed to 
pay at the rate mentioned in those 
receipts. Those receipts at best are evid- 
ence of the receipts of the material. If 
really it was the intention of the Gov- 
ernment that they wanted to supply the 
imported gelatine at a higher rate, then 
we do not see any reason why they had 
charged only Rs. 4.95 ps. in Exs, A-9 
to A-13. The learned Government Plea- 
der has submitted that the clerk who 
has written those receipts had, by mis- 
take, mentioned the agreement rate, 
But no such evidence is placed before 
the Arbitrator or the Court. In these 
circumstances, we have no hesitation in 
holding that the respondent should be 
charged only at Rs. 4.95 per kg. for the 
imported gelatine that was supplied ta 
him and we reject this contention. 


5. (2) Hire charges for the machinery: 


The department supplied machinery 
to the respondent. At the time of the con- 
tract the rates were low. Cn 1-2-1972, 
the Chief Engineer enhanced the rates 
with effect from 1-9-1971. Accordingly, 
the. Govt. claimed enhanced charges, 
That was resisted by the contractor on 
the ground that he had to pay the hire 
charges stipulated at the time of the 
agreement. The plea of the contractor 
was upheld by the Arbitrator as well 
as by the learned Subordinate Judge. It 
is submitted by the learned Government 
Pleader that the Department has a right 
to revise the charges and the contractor 
has to pay them though not retrospecti- 
vely from 1-9-1971 at least from the 
date of the revision, ie, 1-2-1972, 


6. Paragraph 4 of the agreement says 
that the contractor shall have to arrange 
his own machinery, tools and plants, 
etc. The departmental machinery such 
as, air compressors, if available and 
whenever convenient, will be hired to 
the contractor if required under the 
usual conditions stipulated In the De- 
partmental Code of other Government 
orders. In view of this cleuse there is. 
no doubt that the contractor has to pay 
the charges stipulated fn the Depart- 
mental Code or other Government 
orders. The Contractor is prepared to 
pay the hire charges obtaining on: the 
date when he had hired the machinery 
from the department. The learned Gov- 
ernment. Pleader has not placed before us 
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any provision in the Departmental Code 
or any other Government Order on the 
date when the defendant had hired the 
machinery that he would also undertake 
to pay the charges revised from time 
to time. It cannot be disputed that the 
department has a right to revise the 
hire charges, Equally, it cannot be dis- 
puted that the contractor has to pay the 
charges obtaining on the date of his 
hiring the machinery. But we are of 
the opinion that in the absence of a 
contract, the contractor is not liable to 
pay revised charges for the machinery 
already hired by him. We do not alsa 
agree that he has to pay the revised 
charges at least from 1-2-1972, That is 
because he had hired the machinery 
Tong before that date. The Arbitrator 
as well as the learned Subordinate Judga 
have held. that the Department can re- 
cover the hire charges for the machi~ 
nery hired to the respondent only at the 
rates prevailing at the time of entering 
Into the agreement. We see no reason 
to take a different view of the matter 
and we reject this contention. - 


7. (3) The difference of cost payable 
for the quantum of work left over by 
the contractor and got done by others; 


The work had to be completed by 
15-7-1972. The contractor had to do 
some extra quantities of excavation in 
F and F-Rock over and above the quan- 
tities mentioned in the agreement. He 
wrote a letter Ex. C-22, on 20-2-1972 to 
the Executive Engineer claiming extra 
rate for that extra wark and requesting 
for authorisation to carry on the extra 
quantities. But the authorisation for 
the extra quantities was issued by the 
Executive Engineer, Nadigudem only on 
113-7-1972, The contractor in his letter 
idated 18-7-1972 complained to the Exe- 
‘cutive Engineer about the impossibility 
of carrying out the work before 15-7- 
1972 i.e. within two days, While termi~ 
nating the contract, on 30-7-1972, the 
‘Executive Engineer did not refer to the 
*contractor’s letter dated 18-7-1972, 


8. In these circumstances, the Arbis 
trator held that the contractor is. liable 
only for the quantum of work left over 
by him as compared with the quantities 
contemplated in the agreement, 

9. It is submitted by the learned 
Government Pleader that according to 
PS. 61. the respondent is bound to. pay 
the difference în cost incurred in get- 
ting the actual work done by others 
after the termination of the agreement, 


Tt is true that the quantities! mentioned 


in the tender are only approximate (see 
P.S. 11). P.S. 61 to the extent it is 
relevant, reads as follows:— ' 

“Upon the completion of the works, 
the Executive Engineer shall certify the 
amount of the expenses properly incur- 
red consequent on, and incidental to, 
the default of the contractor! as afore~ 
said and in having the works; completed 
by other persons, having! credited 
the contractor with the value of the 
materials utilised as aforesaid. Should 
the amount so certified be less than the 
amount which would have been due to 
the contractor on the completion of the 





‘works by him, the difference shall ba 


paid to the contractor by the Govern~ 
ment, should the amount of the former 
exceed the latter, the difference shall 
be paid by the contractor to the Govern- 
ment......+..” Ie 

The contractor should make |Bood the 
difference between the actual, cost in« 
curred by the Government in getting 


-the work completed if it is more than 


what he had to receive for the work 
already done by him. It is also true that 
the quantities could only be mentioned 
approximately in the tender and what 
has to be taken into consideration is the 
actual work done on the ground, But, 
in this case, the Arbitrator has given 
reasons (which we have already referred 
to) for awarding only the difference bet« 
ween the approximate quantities men~ 
tioned in the agreement and the work 
done by the contractor, The! Arbitra- 
tor held that it would meet the ends of 
justice if the determination of! the con- 
tract under Cl. 61 of P.S. to A.P.D.SS, 
is made applicable only for the’ quantum 
of work left over by the contractor as 
compared with the quantities! contem~ 
plated in the agreement under| the in 
dividual classification of soils in Sche+ 
dule-A. This finding was confirmed by, 
the Subordinate . Judge, | 

10. The learned Government Pleader 
has submitted that the Arbitrator as well 
as the learned Subordinate Judge have 
misunderstood and misinterpreted Cl. 61 
of P, S. to A. P. D. S. S. and therefore, 


.we should interfere with this finding, 


We do not agree. There fis no'error of 
Jaw apparent on the face of the award, 
Tt is not a case where the Arbitrator has 
not properly understood or interpreted 
P.S. 61. He has taken certain facts into 
consideration to arrive at his conclusion,- 
Those facts are based on evidence and 
fit cannot be said that they are ‘not reles. 
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vant, The Court cannot reappraise the 
evidence and come to a different conclu- 
sion, 


11. Itis now well settled that the Courts 
cannot interfere with an award unless 
there is an error apparent on the face of 
the award or upon some paper accom- 
panying and forming part of the awarc 
(Vide Champsey Coa v, Jivaraj Balloa 
Co, AIR 1923 P, C. 66). An error of law 
on the face of the award means tha? 
you can find in the award or the docu- 
ment actually incorporated thereto, as fo? 
instance, a note appended by the arbi- 
trator stating the reasons for his judg- 
ment, some legal proposition which is 
the basis of the award and which you 
can then say is erroneous. It does not 
mean that if In a narrative a referenca 
is made to a contention of one party 
that opens the door to seeing first whet 
that contention is, and then going to 
the contract on which the parties’ 
rights depend to see if that contentioa 
is sound. In determining the error cf 
law appearing on the face of the award, 
a distinction must be drawn between 
cases in which a question of law is spe- 
cifically referred and those in which a 
decision on a question of law is inciden- 
tally material (however necessary) in 
order to decide the question actually 
referred, If the question of law is spe- 
cifically . referred and it is evident that 
parties desire to have a decision from 
the Arbitrator about that rather than 
one from the Courts, then the Courts 
will not interfere.. The Arbitrator can- 
not ignore the law or misapply it in 
order to do what he thinks is just and 
reasonable, If he does not follow and 
apply the law he can be set right by the 
Courts provided his error appears on 
the face of the award. The single ex- 
ception to, this is when the parties chocse 
specifically to refer a question of law as 
a separate and distinct matter. In the 
absence of specific reference about the 
construction of a contract the jurisdic- 
tion of the Court was not taken away. 
(Thawardas Pherumal v. Union of India, 
(1955 SCJ 445) : (AIR 1955 SC 468), 


12. When an arbitrator commits a 
mistake either in law or in fact in deter- 
mining the matters referred to him, but 
such mistake does not appear on the 
face of the award or in a document ap- 
pended to or incorporated in it so as to 
form part of it, the award will neither 
be remitted nor set aside notwithstand- 
_ing the mistake, Mere reference to the 


G. Venkatesham v. A. P, S. R. T. Corpn, 


A.P. 285 ` 


contract in the award is not to be held 
as incorporating it.: (Allen Berry & Co, 
v. Union of India. AIR 1971 SC 696). 
13. If the arbitrator is called upon to 
decide the effect of the agreement, he 
has really to decide a question of law, 
that is of interpreting the agreement and 


‘thence, his decision is not open to chal- 


lenge (K. N. Co-operative Dairy Farm 
Society Ltd. v. Union of India, AIR 1973 
SC 1338). 

14. The arbitrator is not bound toa 
give a reasoned award and if, in pass- 
ing the award, he makes a mistake of 
law or of fact, that is no ground for 
challenging the validity of the award. . 
It is only when an erroneous proposi« 
tion of law is stated in the award and 
which is the basis of the award, can the 
award be set aside or remitted on the 
ground of error of law apparent on the 
face of the record. (Vide N. Chellap- 
ot v. Kerala S. E. Board, ATR 1975 SC 

0). 


15. Applying these principies to the 
facts of this case, we do not find any 
error of law apparent on the face of 
the award or any document forming 
part of the award. Consequently, we 
dismiss these two appeals with costs in 
C. M. A. 571 of 1975 and no costs in 
C. M. A. 572 of 1975. - 

Appeals dismissed, 
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G. Venkatesham, Appellant v. The 
General Manager, Andhra Pradesh State 
Road Transport Corporation, Musheera+ 
bad, Respondent, 

A. A. O. No, 140 of 1975, D/= 16-6. 
1977.* . 
(A) Fatal Accidents Act (13 of 1355), 
S. 1-A — Persons entitled to sie for 
compensation — Deceased leaving be- 
hind husband and two minor children — 
Suit for compensation ought to be filed 
on behalf of husband as well as minor 
children. (Para 4) 

Anno: AIR Manual (8rd Edn.), Fatal 
Accidents Act, S. 1-A, N. 2, 

(B) Fatal Accidents ‘Act (13 of 1855), 
S. 3 — Suit under Act — Failure to 


*(Against order of Motor Accidents 
Claims Tribunal (Addl. Chief J., City : 


Civil Court) Hyderabad, D/- 1-7 
1974.) 
KU/KU/E225/77/SBB/VBB 
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mention different heads under which 
compensation is claimed — Absence of 
evidence on that account — Held, com- 


pensation would be given only on ac- 
count of indisputable heads. (Para 6) 


Anne: AIR Manual (3rd Edn.), Fatal 
. Accidents Act, S. 3, N. 1. 


Cases Referred: Chronological Paras 


ATR 1976 Andh Pra 184: (1975) 1 APLJ 
(HC) 19r , Al 
(1971) 12 Guj LR 783 7 


R. Sriramulu, for Appellant; C. Ananda 
Rao, Standing Counsel, for Respondent. 


S. H. SHETH, J.:— This appeal has 
been filed against an award made by 
the learned Addl. Chief Judge, City 
Civil Court, Secunderabad acting as the 
Motor Accidents Claims Tribunal. By 
his award, the Tribunal has granted to 
the claimant compensation of Rs. 10.000/-. 


2. The facts of the case, briefly stated, 
are as under, The claimant’s wife who 
was 21 years old died in an accident 
which was caused by the Andhra Pra- 
desh State Road Transport Corporaticn 
on 15-1-1972 in the outskirts of the City 
of Hyderabad. The claimant-the hus- 
band of the deceased made a claim for 
Rs. 1,00,000/- under S. 110-A of the 
Motor Vehicles Act, 1964 against the 
Corporation. The Tribunal awarded him 
a sum of Rs. 10,000/-. Having been 
aggrieved by that award, the -claimant 
' has filed this appeal. 


3. By the impugned award the Cor- 
poration was also aggrieved. Therefore, 
the Corporation filed in this Court 
C. M. A. No. 31/75. It was dismissed 
by Mr. Justice Madhusudan Rao on 
27-2-1976. It has been held in that 
decision that the accident was caused 
by the negligence of the Driver of the 
Corporation bus APZ 4955. He also 
held that the compensation of Rs. 10,000 
which the Tribunal awarded to the 
claimant was not more. He recorded 
that finding because the Corporation 
contended that the compensation of 
Rs. 10,000/- awarded to the claimant by 
the Tribunal was more than it should 
have been awarded. The two findings 
recorded by the learned Judge are bind- 
fing on this Court. It is therefore not 
open to the Corporation in this Appeal to 
contend that the accident was not caused 
by the negligence of the Driver of the 
Corporation nor is it open to the Cor- 
poration to contend that the compensa- 
tion awarded is more than it should have 
been awarded. : : 


G. Venkatesham vV, A. P. S. R. T. Corpn. (Sheth J. ) 
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4. The claimant in this appeal con= 
tends that the Tribunal has awarded 
much less compensation than could be 
justified by the facts and circumstances 
of the case. Before we consider on 
merits this contention raised on behalf 
of the claimant, it is necessary to note 


certain conspicuous omissions in his 
petition, The deceased left behind her 
surviving, her husband, the claimant, 


and two children — (1) One ig years old 
and (2) another 10 months! old. The 
claim ought to have been made not only 
on behalf of the husband but on behalf 
of the two minor children | also. The 
claim petition was filed cake by the 
husband, Before a claim is made under 
S. 110-A of the Motor Vehicles Act, it 
is always necessary to bear in mind the 
provision of S. 1-A of the Fatal Acci- 
dents Act, 1855. It specifies Ithe claim- 
ants who can make a claim arising out 
of the death of a person caused by a 
fatal accident. Section 1-A inter alia pro- ` 
vides that every action or ‘suit for a 
wrongful act shall be- for the benefit of 
the wife, husband, parents and child, if 
any, of the person whose death has 
been caused and shall be brought by and 
in the name of the executor, administra- 
tor or representative of the person de- 
ceased. It is clear therefore that where 
a woman is killed in a fatal accident, 
the claim can be made by her husband, 
children and parents. This is the spe- 
cial provision which has been made 
under the Fatal Accidents Act: 1855 and 
it is necessary to bear in mind) this pro- 
vision while filing a claim petition 
under S. 110-A of the Motor! Vehicles 
Act. In the instant case it is on record 
that the deceased left, amongst others, 
two children surviving her, | It was 
necessary, therefore, for the, claimant 
not only to make the claim on his own 
behalf but also on behalf of' the two 
minor children whom the deceased hasi 
left surviving her. 


5. The. second characteristic! omission 
which we find in this petition is that 
the claimant has made a bald| claim of 
Rs. 1,00,000/- without stating, in the 
petition or in an annexure to ‘the peti- 
tion how he has arrived at the figure of 
Rs. 1,00,000/~. It is always necessary to 
specify different heads under which 
damages or compensation is claimed. A 
bald claim of a lakh of rupees’ or more 
or less does not help the claimant in 
establishing his claim satisfactorily. The 
claim petition must contain all. necessary, 


| 
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details showing how the claim has been 
arrived at and on what basis. 


6. The third characteristic omission 
with which we have come across in this 
case is that when the claimant deposed 
before the Tribunal that he claimed a 
sum of one lakh of rupees, for compensa- 
tion, he did not state under what heads 
and on what basis he was making the 
claim of Rs. 1,00,000/-. All that he stated 
in that behalf was that consequent upon 
the death of his wife he had engaged an 
Ayah to whom he was paying a sum of 
Rs. 50/- per month in addition to making 
provision for her food and clothing. This 
is not a satisfactory way of proving the 
claim which a claimant makes. He must. 
show in his evidence what loss he has. 
suffered on account of the accidental 
death of the deceased and how he arrives 
at the figure of compénsation which he 
claims from the wrong doer. In the ab- 
sence of any evidence, all that we can 
do in the instant case is to take into ac- 
count only the indisputable heads foz 
computing compensation payable to the 
claimant. 


7. The judgment written by the Tri- 
bunal is also not at all satisfactory. Ths 
Tribunal appears to have applied the 
tule of thumb and fix compensation st 
Rs. 10,000/- in full satisfaction of the 
claim which the claimant made. How 
and on what basis the compensation c= 
Rs. 10,000/- has been computed has nc: 
been stated by the Tribunal in its judg~ 
ment. It is always necessary for a 
Motor Accidents Claims Tribunal to 
follow certain principles and to comr~ 
pute the compensation on the basis ci 
those principles. Unless the compensation 
which a Tribunal awards, can be justified 
fn the light of some rational principles 
it becomes an arbitrary award which 
cannot be ordinarily upheld, We mey 
state in this behalf that the princi- 
ples on the basis of which the com- 
pensation can be computed in a clain 
petition filed under Motor Vehicles Azt 
have been laid down by the Gujarat 
High Court in Hirji Virj? Transport v, 
Basiranbibi (1971-12 Guj LR 783). It was 
necessary for the learned advocates who 
appeared for the claimant and the Cor- 
poration to bring to the notice of the 
Tribunal the principles laid down by the 
Gujarat High Court in the aforesaid dz- 
cision. It was also necessary for the 
Tribunal to notice them. "Wherever these 
principles are applicable and wherever 
they can be suitably applied, they In our 
opinion, should be applied, because thy 
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have been laid down after an exhaustive 
consideration of several decisions, mg- 
lish and Indian, on the point. The Motor 
Accidents Claims Tribunals in this State 
would do better if they apply their mind 
to the principles laid down in that deci- 
sion and invoke them wherever they can 
be suitably invoked while determining 
the compensation payable to a claimant, 


8. We may also draw the attenticn of 
the Tribunals to the Bench decision of 
this Court in K. Narayana Reddiar v. P. 
Venugopala Reddiar (1975-1 APLJ (HC) 
191) : (AIR 1976 Andh Pra 184). In that 
decision this Court has considered how 
the compensation payable to a claimant 
in a petition under the Motor Vehicles 
Act should be computed, 


5. So far as the instant case is con- 
cerned, in the absence of any evider.ce to 
show under what heads the compensation 
should be awarded to the claimant we 
can take only such heads as are indisput- 
able. The evidence shows that th2 de- 
ceased had not been earning any-ching. 
She had been running the house-holi and 
looking after her children. Therefore 
we have to evaluate her services render- 
ed to her family and to her house-hold. 
The first head under which compensation 
should be awarded to the claiment is 
loss of domestic services which tke de- 
ceased used to render. This would in- 
clude the service which she rendered by 
cooking the food for the family, by main- 
taining the house-hold and by br nging 
up the children. Though there is nothing 
in the evidence Mr. R. Sriramulu the 
learned counsel appearing for the 
claimant has made a claim under this 
head, in a statement filed ‘before us, at 
the rate of Rs, 3/~ per day. While 
evaluating the services in monetary 
terms which the deceased used to render, 
we must bear in mind the income of the 
claimant-the deceased’s husband, ‘The 
evidence shows that he has been work- 
ing as a Technician in Hindustan Aero- 
nautics Ltd., drawing a salary of Rs. 400/~ 
per month. If the claimant has been 
earning Rs. 400/~ per month, the value 
of the services rendered by the deceased’ 
ta the household cannot be valved at 
more than Rs. 150/~ per month, Dut of 
this amount we have to deduct what the 
claimant used to spend on the deceased 
and what he has been saving now on 
account of her death. Generally speak- 
ing what the claimant would be saving 
fn his expenditure on account: of the loss 
of his wife would be Rs, 100/~ per month, 
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We determine this figure after taking 
into account the size of his family con- 
sisting of the claimant, his deceased wife 
and his two minor children and his 
monthly income, However, out of Rupees 
150/- at which we have evaluated the 
services of the deceased under the afore- 
said head, we cannot deduct Rs. 100/- as 
the saving by the claimant on account 
of the loss of his wife because the evi~ 
dence shows that he has engaged an Avah 
to look after his two infant children. The 
evidence also shows that he has been 
spending Rs. 50/~ per month on the Ayah 
besides providing her food and clothing. 
Therefore the sum of Rs. 100/- per month 
which the claimant has been saving on 
account of the loss of his wife must be 
reduced by Rs. 50/- which he has been 
spending on Ayah. We are ignoring 
the expenditure on food and clothing of 
the Ayah. Therefore the saving which 
the claimant makes on account of the 
death of his wife is to be reduced oy 
what he is now required to spend on the 
Ayah viz, Rs. 50/- per month. The 
figures of Rs.150/- at which we have 
evaluated the services of the deceased 
would have therefore to be reduced by 
this amount of Rs. 50/-. The net result 
therefore is that the loss of services ren- 
dered by the deceased must be valued at 
Rs. 100/- per month. It would mean that 
there is loss of Rs. 1,200/- per year. 


.10. The deceased was an young lady 
of 21 years supposed to live for a pretty 
long time. She unfortunately met with 
the accidental death in the prime of her 
youth, The claimant has made a claim 
on the basis that she would have lived 
for 39 years more, There is no rational 
basis for his assumption. All that we 
can do is to take into account an appro- 
priate multiplier or a years’ purchase 
factor and multiply it by the amount of 
annual compensation which we have 
computed. This principle has been very 
well explained by the High Court cf 
Gujarat in the decision to which we have 
referred, What would have been the 
normal expectation of life for the de- 
ceased cannot be taken into account be- 
cause if the deceased would have livec, 
say, for 40 years, the claimant would 
have enjoyed her services from month 
to month or year to year while we would 
be granting him compensation in a lump 
sum which, when invested, would bear 
Interest or produce return, Therefore 
when the Court grants compensation in 
a lump sum at a time, the court has got 
to fix an appropriate multiplier or 8a 
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years’ purchase factor in- order to see 
that the claimant ultimately. gets a just 
amount for’ the loss of the| services of 
the deceased. In case of a young woman 
such as the deceased, we think that com~ 
pensation under this head | should be 
granted to the claimant on the basis of 
15 years’ purchase factor. The annual 
figure works out at Rs. 18, 000/-. 


11. The next head under which com 
pensation can be granted in a lump sum 
to the claimant is pain and suffering, 
funeral expenses, loss of love and affec- 
tion to the children and loss of consor- ` 
tium to the husband. Normally for pain 
and suifering and funeral expenses, the 
Court grants a sum of Rs. |3,000/-. In 
the instant case there are two. more ad= 
loss of | consortium 
to the claimant-husband and loss of lova 
and affection to the two young children 
who during their infancy have been de- 
prived of the motherly affection. These 
factors have also got to be evaluated in 
the context of the status which the 
claimant enjoys in society and in the 
context of the income which he has been 
earning. In the case of K, Narayana 
Reddiar v. P. Venugopala Reddiar (AIR 
1976 Andh Pra 184) (supra), a Bench of 
this Court fixed a sum of Rs. 14, 000/- for 
loss of consortium. The woman who was 
killed by accident in that case was a 50 
years old woman. In the instant case 
the deceased was a 21 _years old young 
woman, We cannot raise the figure by 
arithmetical progression. But| we think 
that taking into account the age of the 
deceased and the income of her husband, 

under this consolidated head, ‘we should, 
award to the claimant a sum- of Rupees 
6,000/-. Therefore, the total figure which 
works out is Rs. 24,000/- to which the 
claimant will be entitled, | 


12. Testing this figure from another 
angle we find that if the claimant invests 
this sum of Rs. 18,000/- which ` we hava 
awarded to him on the 15 years’ pur- 
chase factor the return whichjhe would 
get per year at the rate of 9% per 
annum would be Rs. 1,620/-. It would 
work out at Rs. 135/- per month. Now 
the evidence shows that the claimant has 
been spending Rs. 50/- per month on the 
Ayah besides providing her food and 
clothing. The total cost on the ¡Ayah can 
therefore be justifiably determined at 
Rs. 100/- per month. So. far as the loss 
of services of the deceased to tha 
claimant and to the household is con~ 
cerned we have computed it at Rs. 100/= 
per month, As against the total loss. of 
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Rs. 200/- a month he would be getting a 
sum of Rs. 135/- per month. Therefore, 
he would be spending Rs. 65/- per month 
more than the return he earns on the 
sum of Rs. 18,000/-, Therefore, the cor- 
pus of Rs. 18,000/- would be exhausted 
at the end of 23 years. The deceased, a 
young woman of 21 years of age, would 
have certainly lived at least for 23 years 
more. Therefore, the amount awarded 
by us to the claimant is firstly com- 
mensurate with the recurring loss which 
he has been suffering on account of the 
' premature death of his young wife and 
secondly it is such as would be exhaust- 
ed before the normal span of the life of 
the deceased would have come to an enc. 
Therefore, the sum of Rs. 24,000/- which 
we have awarded to the claimant fs fair 
and just, 


13. In the result we allow the appeal, 
modify the award made by the Tribunel 
and order Andhra Pradesh State Roał 
Transport Corporation to pay to tha 
claimant a sum of Rs. 24,000/- by way 
of compensation for the accidental deat 
of his wife. The amount shall be paii 
to. the claimant not only for his own 
benefit but also for the benefit of the two 
minor children of the deceased. The ad- 
ditional amount which we have award- 
ed shall bear interest at the rate of 6% 
per annum from the date of this awari 
until payment. The costs of this appeel 
shall be paid by the respondent-Corpora- 
tion to the appellant. Advocate’s fea 
shall be computed on the claim whic 
we have decreed. The Tribunal shall 
take appropriate steps to safeguard th> 
interests of the two minor. children be- 
fore paying the amount to the claimant. 


Appeal allowec. 
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Kunta Malla Reddy, Appellant v. Soma. 


Srinivas Reddy and others, Respondents. 
A. A. O. No. 488 of 1977, D/- 7-6-1977.* 


(A) Arbitration Act (10 of 1940), Sec- 
tions 34, 39 — Application under S. 34 to 
stay legal proceedings — Order granting 
stay or refusing to grant stay — Appezl 
under S. 39 and not revision under S. 115, 


ec a a eS 
*(Against order of 2nd Addl. J. City Civil 
Court, Hyderabad, D/- 12-3-1976). 
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is maintainable against such 

S. 115). 

é (Para 4) 
Anno: AIR Manual (8rd Edn,), Arbitra- 

tion Act, S. 34, N, 11. 


(B) Arbitration ‘Act (10 of 1940), S. 34 
— Discretion under to stay proceedings 
-— Exercise of -— Conditions precedent. 

The conditions required to be fulfilled 
before S. 34 can be successfully invoked 
are: (1) The legal proceedings must have 
been commenced by a party to the arbi- 
tration agreement against the other party 
to the agreement; (2) The subject-matter 
of reference to the arbitration must be 
same as the subject-matter of the legal 
proceeding; (3) The legal proceeding 
sought to be stayed must be fn respect 
of the matter agreed to be referred to 
the arbitration; (4) The right conferred 
upon the party under S, 34 to have the 
legal proceedings stayed can be exercised 
at any time before the filing of a written 
statement or taking any other steps in 
the proceedings; (5) The court shall have 
to be satisfied that there was sufficient 
reason why the matter should not be re- 
ferred to an arbitration in ‘accordance 
with the arbitration agreement. Case 
law discussed. i (Para 23) 


Anno; AIR Manual (3rd Edn.), Arbitra- 
tion Act, S. 34, N, 2. 


Civil P. C., 
order — (Civil P. C. (1908), 


(C) Arbitration Act (10 of 1940), Ss. 34, 
39 — Discretion under S. 34 to stay pro- 
ceedings — Exercise of — Interference 
in appeal — Extent. 


The discretion conferred upon the 
court under S. 34 should be exercised in 
a judicious and judicial manner but not 
in an arbitrary or unreasonable or capri- 
cious manner. Having regard to the 
nature of the. discretion contemplated 
under S. 34 the possibility of the appel- 
late authority taking a view different 
from the one taken by the inferior court 
is not certainly a circumstance warrant- 
ing interference with the order passed by 
the court below under S. 34 subject of 
course to the condition that the order 
passed by the court below should always 
be reasonable and proper and it must be 
shown to have been one arrived at after 
having taken into consideration all rele- 
vant facts and eircumstances of the case 
eschewing from out of the consideration 
those that are not relevant and germane 
for the disposal of the case. Case law dis- 
cussed, (Paras 24, 25) 

Anno: AIR Manual (3rd Edn.), Arbitra- 
tion Act, S. 34,. N. 1; S. 39, N. 9. 
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(D) Arbitration Act (10 of 1940), S. 34 
— “Steps in the proceedings” — They 
comprise steps in interlocutory proceed- 
ings also, 


Having regard to the point of time. be- 
fore which S. 34 can be invoked, the 
application thereunder has to be filed 
before filing the written statement or 
any step taken in connection therewith 
and also before taking any other steps 
in the proceedings. The expressions 
“proceedings” as well as “legal proceed- 
ing” as occurring in S. 34 are compre- 
hensive to take within their ambit any 
steps taken by the person claiming- thè 
benefit of S. 34 either in the main suit 
or in the interlocutory proceedings 
arising therefrom. (Para 26) 


Where a partner against whom suit 
for’ accounts was filed opposed the. ap- 
plications for interim injunction and ap- 
pointment of a receiver such partner 
must be deemed to have taken steps as 
“contemplated by S. 34 disentitling him 
from invoking S. 34. . (Paras 28, 29, 33) 


_ Anno: AIR Manns: (83rd Edn.), Arbitra- 
tion Act, S. 34, N. 17. 


Cases Referred: ‘Chronological Paras 
AIR 1973 SC 2071; > -13 
AIR 1970 Mad 323! © 21 
AIR 1967 SC 249 | 15 
ATR 1960 SC 1156’ ! 17 
AIR 1957 AN $i, 22 
-AIR 1955 SC 53 | : 18 
AIR 1949 Mad 582! 19 
1942 AC 130 : (1941) 2 AH 'ER 245, Char- 
les Osenton and Co. v. Johnston 

16, 17 
(1885) 29 Ch D 50 : 52 LT 395, Gardner 
_v. Jay 17 


Upendralal Waghray, and M. Rama 
Rao, for Appellant; A. Anantha Reddy 
-(for No. 1) and M. Jeevan Reddy (for 
Nos. 4 to 11), for Respondents. - 


JUDGMENT :— This revision by the 
lst defendant under S. 115 of the. Civil 
P. C. is directed against an order dated 
12th March 1976 in I. A. 1012/75 in 
O. S. 387/75 on the file of the 2nd Addl. 
Judge, City Civil Ccurt, Hyderabad dis- 
missing the application filed by the peti- 
tioner under S. 34 of the Arbitration 
Act, 1940 (referred to hereinafter merely 
as the Act). 


2. At the very outset a doubt was 
entertained whether it is an.appeal or a 
revision that has to be filed against the 
impugned order rejecting the application 
filed under S. 34 of the Act. 


\ 
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-partnership deed dated Jan. 9, 
to 


| 
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3. Section 34 of the Actideals with 
the power. to stay legal proceedings 
where there is an arbitration! agreement. 
Section 39 of the Act provides that an 
appeal shall lie from the various orders 
enumerated therein passed under that 


Act. Under Cl. (5) of sub-see. (1) of the 


‘said S. 39 of the Act an appeal lies from 


the order granting stay’ or refusing to 
stay the legal proceedings where there 
is’ an arbitration agreement. 

4. The order impugned is|one passed 
in an application filed by the petitioner 
under S. 34°’ of the Act. |An appeal 
under S. 39 of the Act lies against such 
order refusing to stay under S. 34 of 





.the Act the legal proceedings where 


there is an arbitration agreement. There-[ 
fore it is not a.revision under S. 115, 
C. P. C. that is: entertainable| against the 
impugned order but it is. an appeal 
under S. 39 of the Act and therefore an 


‘appeal is maintainable against the im- 


pugned order. That propositional posi- 
tion is not disputed by the learned coun- 
sel appearing on the other| side. We 
shall therefore treat this revision peti- 
tion as an appeal under S. 39 of the Act 
and proceed. 

5. The respondent No. Y the plaintiff 
in this case filed the suit O. S. 387/75 for 
accounts of the dissolved ‘partnership 
firm viz. The Janata Rice | Mill. The 
1964 con- 
tains a ‘Cl. (11) pertaining arbitration 
which reads thus: ý 


“In case of any dispute arising out of 


the interpretation of any | clause or 
clauses in these presents,| the same 
shall be referred to an; arbitrator 


or arbitrators as chosen by the ag- 
grieved partners and the Arbitration Act 
in force in the State of Andhra Pradesh 
with all the relevant amendments from 
time to time shall be applicable to . this 
deed of partnership.” |! . 


6. Along with the plaint, the 1st res- 
pondent-plaintiff filed I. A. 670/75 seek- 
ing a. temporary injunction ; restraining 
the petitioner and other defendants from 
carrying on the rice milling |business in 
the premises of the said Janata Rice 
Mill, An ex parte -interim| injunction 
was issued on August 11, 1975 and the 

matter was’ posted to Sept. 15, 1975 for 
the arguments of the defendants. The 


‘petitioner and defendant 2 (filed I. A. 


675/75 on Aug; 13, 1975 ‘seeking the 


“yacation of the ex parte interim injunc- 


tion granted on lith August) 1975. ‘The 
petitioner filed a counter affidavit in sup- 
port of that application for vacating the 
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interim injunction. The Court below 
after hearing both sides passed an ordez 
on August 26, 1975 dismissing I. A. 670/75 
and the interim injunction was vacated. 


7. -The Ist respondent filed another 
aplication I. A. 745/75 on Sept. 4, 1975 
under O. 40, R. 1, C. P. C. seeking th2 
appointment of a Receiver in order tə 
complete the winding up proceedings of 
the dissolved partnership firm. That ap- 
plication also was opposed by the peti- 
tioner who filed a counter affidavit op- 
posing the same. That application 
I. A. 745/75 also was dismissed by th2 
court below on 18-10-1975. : 


8. The petitioner filed I. A. 1012/75 
under S. 34 of the Act requesting th2 


court below to stay the. suit till the - 


matter was referred to arbitrators ‘as 
contemplated under Cl. 11 of. the part- 
nership, agreement. The court below 
dismissed that application on March 13, 
1976. The present appeal under S. 39 
of the Act is filed by the Ist defendart 
against that decision of the court below. 


9. Sri Waghrey the learned counsel 
appearing for the appellant submitted 
that the appellant as the ist defendart 
did not. file any written statement nor 
he took any other steps in the proceed- 
ings and as such he is entitled to file the 
application under S. 34 of the Act for the 
stay .of the suit. i 


10. Sri Anantha Reddy the learned 
counsel appearing for the respondents on 
the other hand contended that the 
matter was adjourned before the court” 
below from time to time in order to 
enable the defendants including the ap- 
pellant herein to file a written state- 
ment without being objected to and that 
conduct on the part of the appellant 
constitutes taking a step in the proceec- 
ings. The learned counsel further con- 
tended that the appellant’s filing cour- 
ter affidavit in the application filed by 
the 1st respondent seeking interim in-. 
junction as well as the appointment -of 
a Receiver constitutes taking of steps ty 
the ist defendant in the proceedings so 
as,to disentitle him from invoking S. £4 
of the Act. It was lastly contended Ly 
the learned counsel that the matter that 
was agreed to be referred to having re- 
gard to the language employed in CL- IL 


of the partnership deed has nothing to - 


do with the present suit giving rise to 
the .above appeal and as such for that 
reason also the application under S. 34 
of the Act by the Ist. defendant. is not 
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maintainable in law and there is nothing 
to show that the discretion exercised by 
the court below while refusing the ap- 
plication of, the appellant is in any way 
arbitrary or capricious warranting inter- 
ference by this court. 

11. The controversy in this appeal 
remains centred around the interpreta- 
tion of S. 34 of the Act and it may not 
be out of place to refer to S. 34 of the 
Act and S. 9 of the Civil P. C. in this 
connection. 


12. Section 34 of the Act reads 
thus :— | W 


“Where any party to an arbitration 
agreement or any person claiming under 
him commences any legal proceedings 
against any other party to the agreement 
or any person claiming under him in 
respect of any matter agreed to be re- 
ferred, any party to such legal proceed-~ 
ings may, at any time before filing a 
written statement or taking any other 
steps in the proceedings apply to the. 
judicial authority before which the pro- 
ceedings are pending to stay the pro- 
ceedings, and if satisfied that there is 
no sufficient reason why the matter 
should not be referred in accordance 


‘with the arbitration agreement and. that 


the applicant was, at the time, when the 
proceedings were commenced, and still 
remains, ready and willing to do all 
things necessary to the ‘proper conduct 
of the arbitration, such authority may 
make an order staying the proceedings.” 


Section 9 C. P. C. reads as follows :— 

“The courts shall (subject to the pro- 
visions herein contained) have jurisdic- 
tion to try all suits of a civil nature 
excepting suits of which their cogniz- 
ance is either expressly or impliedly 
barred.” f 


13. Section 34 of the Act has been 
interpreted authoritatively on. more than 
one occasion by the Supreme Court. 
Dua, J. interpreting S. -34 of the Act 
observed thus in State of U. P. v. Janki 
Saran, AIR 1973 SC 2071 at p. 2075. 

“The legal position’ with respect to 
the scope and.meaning of S. 34 of the 
Arbitration Act admits of, little doubt, 
the language of this section being quite 
plain. When a party to an arbitration 
agreement commences. any legal proceed- 
ings against any other party to the 
said agreement with respect to the sub- 
ject-matter thereof, then the other party 
is entitled to ask for such proceedings 
to. be stayed so as to enable the arbitra- 
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tion agreement to be carried out. It is, 
however, to be clearly understood that 
the mere existence of an arbitration 
clause in an agreement does not by itself 
operate as a bar to a suit in the Court. 
It does not by itself impose any obli- 
gation on the court to stay the suit or 
to give any opportunity to the defen- 
dant to consider the question of enforc~ 
ing the arbitration agreement. The 
right to fnstitute a suit in some court 
is conferred, on a person having a grie- 
vance of a civil nature, under the gene- 
ral law. It is a fundamental principle 
of law that where there is a right there 
is a remedy. Sec. 9 of the Civil P. C, 
confers this general right of suit on 
aggrieved person except where the cog- 
nizance of the suit is barred either ex- 
pressly or impliedly. A party seeking 
to curtail this general right of suit has 
to discharze the onus of establishing 
his right to do so and the law curtail- 
ing such general right has to be strict- 
ly complied with. To enable a defen- 
dant to obtain an order 
suit, apart from other conditions men- 
tioned in Section 34 of the Arbitration 
Act, he is required to present his appli- 
cation praying for stay before filing his 
written statement or taking any other 
step In the suit proceedings. In tha 
present case the written statement was 
indisputably not filed before the appli- 
cation for stay was presented. The 
question is whether any other step was 
taken in the proceeding as contemplat- 
ed by Sec. 34 and it is this point with 
which we are directly concerned in the 
present case. Taking other steps in the 
suit proceedings connotes the idea af 
doing something in aid of the progress 
of the suit or submitting to the jurisdic« 
tion of the court for the purpose of 
adjudication of the merits of the con< 
troversy in the suit.” 


14. In the case before the Suprema 
Court, a suit was instituted against the 
State of U, P. through the Collector, 
Bijnor as the ist defendant and the 
Divisional Forest Officer, Bijnor as the 
2nd defendant seeking the recovery of 


a certain amount by way of damages for. 


breach of a contract. Summons in the 
suit issued to the State Government was 
served on the District Govt. Counsel 


and on Sept. 22, 1966 the said counsel. 


filed an appearance slip in the court and 
also put in ‘a formal application praying 
for one month’s time for the purpose of 
filing the written statement. The acti- 
vity associated with that formal appli- 
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staying the- 


| 
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. cation by requesting for one month’s 


| 


time for filing of a written) statement 
was characterised by the Supreme Court 
as ‘taking a step in the proceedings’ 
within the meaning of that expression as 
occurring in Section 34 of the Act. 

15. Considering the effect of the im« 
pact of contract containing an arbitra- 
tion clause on the discretion conferred 
on the court under S. 34 af the Act, 
Justice Ramaswami speaking for the Su-~ 
preme Court in U. P. Co-operative 
Federation v. Sunder Bros. Delhi, AIR 
1967 SC 249 observed at p. 253 of the 
report thus: 


“It is manifest that the strict principle 
of sanctity of a contract is subject to 
the discretion òf the court under S. 34 
of the Indian Arbitration Act,| for, there 
must be read in every such | agreement 
an implied term or condition that it 
would be enforceable only if| the court 
having due regard to the other, surround~ 
ing circumstances, thinks fit in its dis~ 
cretion to enforce it,” 


16. Proceeding further the learned 
Judge explicated the inherent content 
of the concept of discretion contemplat~ 
ed by S. 34 of the Act thus in! para 8: 

“Tt is well established that where the 
discretion vested In the court under 
S. 34 of the Arbitration Act has been 
exercised by the lower Court the appel- 
late Court should be slow to interfere 
with the exercise of that discretion. In 
dealing with the matter raised before it 
at the appellate stage the appellate 
court would normally not be justified in 
interfering with the exercise of the dis- 
cretion under appeal solely, on the 
ground that if it had considered the 
matter at the trial stage it may have 
come to a contrary conclusion, If the 
discretion has been exercised by the trial : 
court reasonably and in a judicial man~ 
ner the fact that the appellate court 
would have taken a different view may 
not justify interference with the trial 
court’s, exercise of discretion. As. is 
often said, it is ordinarily not open to 
the appellate court to substitute its own 
exercise of discretion for that of the 
trial judge; ‘but: if it appears to the 
appellate court that fn exercising its dis~ 
cretion the trial court ‘has acted un- 
reasonably or capriciously or has ignored 
relevant facts then it would certainly be 
open to the appellate court td interfere 





_with the trial court's. exercise of dis- 


cretion. This principle is well|establish- 
ed; but, as has been’ observed by Vis- 
count Simon, L. C.: in Charles Osenton 
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and Ca v. Johnston, 
p. 139: 


“The law as to the reversal by a court 
of appeal of an order made by a judge 
below in the exercise of his discretion 
is well established, and any difficulty 
that arises is dua only to the applica- 
tion of well settled principles in an in- 
dividual case,” ” 


1942 -AC . 130 at 


17. The nature and the content of 
the ambit of the discretionary power in 
the matter of granting or refusing to 
grant stay under S, 34 of the Act was 
explicated by Justice Gajendragadkar (as 
he then was) in Printers (Mysore) Pri~ 
vate Ltd. v. Pothan Joseph, AIR 1960 SC 
1156 at p, 1158, 


“Section 34 of the Act confers power 
on the court to stay legal proceedings 
where there is arbitration agreement 
subject to the conditions specified in the 
section ...... the section clearly con- 
templates that even though there is an 
arbitration agreement and the requisite 
conditions specified by ft are satisfied, 
the court may nevertheless refuse to 
grant stay if if is satisfied that there 
are sufficient reasons why. the matter 
should not be referred in accordance 
with the arbitration agreement. 
words, the power to stay legal pro 
ceedings is discretionary, and so a party 
to an arbitration agreement against 
whom legal proceedings have been com- 
menced cannot by relying on the arbi- 
tration agreement claim the stay of legal 
proceedings instituted in a court as a 
matter of right. It is, however, clear 
that the descretion vested in the court 
must be properly and judicially exer- 
cised. Ordinarily where a dispute be- 
tween the parties has by agreement be- 
tween them to be referred to the deci- 
sion of a domestic tribunal the court 
would direct the parties to go before 
the tribunal of their choice and stay the 
legal proceedings instituted before it by 
one of them. As in other matters of 
judicial discretion, so in the case of dis~ 
cretion conferred: on the court by S. 34 
it would be difficult, and it is indeed 
fnexpedient to lay down any inflexible 
rules: which should govern the exercise 
of the ‘said discretion, No test can in- 
deed be laid down the automatic applica- 
tion. of which will help the solution of 
the problem of the exercise of judicial 
discretion. As was observed by Bowen 
L. J. in Gardner v. Jay, . ((1885) 29 Ch. 
D. 50 at p. 58) ‘that’ discretion like other 
judicial ‘ discretion, must be exercised 


In other | 
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according to common sense and ac-. 
cording to justice’. ” 

Proceeding further the learned Judge 
observed in para 9 thus: 

“Where the discretion vested in the- 
court under S. 34 has been exercised 
by the trial court the appellate court 
should be slow to interfere with the 
exercise of the said discretion. In deal- 
ing with the matter raised before it at 
the appellate stage the Appellate Court 
would normally not be justified in in- 
terfering with the exercise’ of discretion 
under appeal solely on the ground that 
if it had considered the matter at the 
trial stage it would have come to a con- 
trary conclusion, If the discretion has 
been exercised by the trial court reason- 
ably and in a judicial manner the fact 
that the Appellate Court would have 
taken a different view may not justify 
interference with the trial court’s exer- 
cise of discretion, As is often said, it 
is ordinarily not open to the Appellate 
Court to substitute its own exercise of 
discretion for that of the trial judge; 
but if it appears to the appellate court 
that in exercising its discretion the trial 
court has acted unreasonably or capri- 
ciously or has ignored relevant Zacts and 
has adopted an unjudicial approach then 
it would certainly be open to the Ap- 
pellate Court — and in many cases it 
may be its duty — to interfere with 
the trial court’s exercise of -discretion. 
In cases falling under this class the 
exercise of discretion by the trial court 
is in law wrongful and improper and 
that would certainly justify and call for 
interference - from the appellate court. 
These principles are well established; 
but, as has been observed by Viscount 
Simon L. C. in Charles Osenton and Co. 
v. Johnston, (1942) AC 130 at p. 138, 
the law as to the reversal by a court 
of appeal of an order made by a judge 
below in the exercise of his discretion 
is well established, and any difficulty 
that arises is due only to the application 
of well settled principles in an indivi- 
dual case.” : 

18. What is necessary for the grant 
of stay under S, 34 of the Act was 
stated succinctly by Mukherjea, J, (as 
he then was) in Anderson Wright Ltd. 
v. Moran and Co, AIR 1955 SC 53 at 
p. 55: 

“Thus in order that a stay may be 
granted under this section, it is neces~ 
sary that the following conditions should 
be fulfilled: 

(1) The .proceeding must have been 
commenced by a party to. an arbitration 


t 
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agreement against any other party to 
the agreement; 

(2) the legal proceeding which is 
sought to be stayed must be in respect 
of a matter agreed to be referred; 

(3) the applicant for stay must be a 
party to the legal proceeding and he 
must have taken no step in the proceed- 
inp after appearance. It is also neces- 
sary that he should satisfy the court 
not only that he is but also was at the 
commencement of the proceedings ready 
and willing to do everything necessary 
for the proper conduct of the arbitra- 
tion; and 

(4) the court must be satisfied that 
there is no sufficient reason why the 
matter should not be referred to an 
arbitration in accordance with the arbi- 
tration agreement.” 

19-20. The facts of the case in Gannu 
Rao v. Thiagaraja Rao, AIR 1949 Mad 
582, are very instructive. There was a 
partnership contract between the plain- 
tiff and the defendants, the date of the 
deed of partnership being 15th Sept. 
1943. <A suit was filed on 27-2-1947 by 
one of the partners to the contract 
against the two partners for dissolution 
of the partnership and for accounts. On 
the folowing day the plaintiff filed an 
interlocutory application seking the 
grant of an interim injunction and for 
appointment of the Commissioner. On 
that application an ex parte order was 
passed on 28-2-47 directing notice to the 
respondents grantirg interim injunction 
as ‘prayed for and appointing a Commis- 
sioner. The notice was returnable on 
3-3-1947. On that date the Ist respon- 
dent who filed en application under 
S. 34 of the Act appeared by a counsel, 
and an order was passed by the court 
on that date the purport of which was 
described by Justice Kunhi Raman at 
page 583 thus: 


“It is clear from this order that what 
happened on that date was that the 
present applicant through ‘his counsel 
asked for ten days time for filing coun- 
ter affidavit and fer modification „of the 
order of interim injunction...... 

On 14-3-1947 another order was 
passed whereby the interim order of 
injunction was modified and continued 
and was directed to be continued and 
the application was ordered to be posted 
along with the application filed under 
Section 34 of the Act. After referring 
to the case law and after referring to 
the participation by the defendant who 
is the applicant under S. 34 in the pro- 
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ceedings filed on 3-3-47 as vel as on` 
14-3-47 the learned Judge observed at 
page 586 thus: | 

“On the authorities discussed above, 
I have no doubt that the defendant in 
this case who now applies for stay of 
proceedings in the suit did take a step ` 
in the proceedings within the meaning 
of S. 34 both on 3rd March 1947 and on 
14th March 1947 when Appin. No. 631 
of 1947 in C. S. No. 89 of 1947 came on 
for hearing. The wording ot the sec- 
tion is general in as much as reference 
is made to a step in the ‘proceedings’ 
and net a step in the’ ‘suit’, | The inter- 
locutory application in the suit will cer- 
tainly come under the category of pro- ` 
ceedings and since the defendant did 
take a step in the proceedings he is pre- 
cluded from applying under |S. 34 of the 


i 


Act for stay of the suit.” 


21. Bortes S. A. v. Astrouic Compa- 
nia, AIR 1970 Mad 323, is a case where 
a Single Judge of the Madras High 
Court held that filing an application - 
seeking vacation of interim injunction 
granted in an application filed by the 
plaitiff pending disposal of the suit 
would constitute “taking step in the pro- 
ceedings” within the meaning of S. 34 


22. The meaning of the expression 
‘other steps in the proceedings’ in S. 34 
was explicated by a Division Bench of 
the High Court of Allahabad in Union 
of India v. Hans Raj Gupta and Ca, 
AIR 1957 All 91 at p. 93 thus : 


“The words ‘other steps in the pro- 
ceedings’ are words of a general charac- 
ter. They are words of a wide import, 
and would embrace within their ampli- 
tude a large variety of acts.| Any appli- 
cation by a party indicating that he 
has participated in the proceedings of 
the case or has contributed |to its fur- 
ther progress, or any act by a party 
showing that he has acquiesced in the 
jurisdiction of the court would constitute 
a step in the legal proceedings.” 
Proceeding further, Justice Beg (as he 
then was) speaking for the! Bench ob- - 
served thus on the same page : 

“All that appears to be necessary is 
that a party against whom the bar 
against stay is set up should have been 
apprised of the contents of the plaint so 
as- to have knowledge of the facts that 
might attract the arbitration clause or 
bring it -into play. Any laches on its 
part, and any- association by the said 
party in the proceedings of. the case 

| 





| 
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. thereafter would constitute a waiver of 
his claim for stay.” - 
The .propositions deducible from the 
foregoing. discussion may now be sum= 
med up. 


(1) There is a right recognised as in- 
herent in every person to institute a 
suit as recognised by Section 9 of the 
Code of Civil Procedure. 

(2) The. right of a party to arbitration 
agreement to have the matters stated 
therein as referable to arbitration is also 
recognised as.paramount to the right of 
such a person to institute a suit under 
S. 9 C. P. C. and this is always subject 
to the fulfilment.of the conditions men- 
tioned in S. 34 of the Arbitration Act. 


23. The conditions required to be 
fulfilled before S. 34 of, the Act can- be 
successfully invoked are: 
| (1) The legal proceedings must have 
been commenced by a party to the arbi- 
tration agreement against the other 
party to the agréement. 

(2) The subject-matter of: reference tc 
the arbitration must be same as the 
subject-matter of the legal proceeding. 

(3) The legal proceeding sought to be 
stayed must be in respect of the mat- 
ter agreed to be referred to the arbi- 
tration. 

(4) The right conferred upon the 
party under S. 34 of the Act to have 
the legal proceedings’ 
exercised at any time before the filing 
of a written statement or taking any 
other steps in the proceedings. Lastly, 

(5) The court shall have to be satis- 
fied that’there was sufficient reason why 
the matter should not be referred to 
an arbitration ‘in accordance with : the 
arbitration. agreement. . 


24. The discretion conferred upon the 
Jcourt under `S. 34 of the Act shall have 
to be exercised in a judicious and judi- 
cial manner but not in an arbitrary or 
unreasonable or capricious manner. 


25. Having regard to the nature of 
the discretion contemplated under S. 34 


stayed can he’ 
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of the Act the possibility of the appel- . 


late authority taking a view different 
from the one taken by the inferior court 
is not certainly a circumstance warant- 
ing interference with the order ‘passed 
by the court below under S. 34 of the 
Act subject of -course-to the condition 
that the ‘order -passed by- -the court 
below should always be reasonable and 
proper and it must be-shown to have 
been one arrived at after having taken 
into consideration all relevant facts and 


r 


containing arbitration 
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circumstances of the case eschewing 
from out of the :consideration those that 
are not relevant and germane for the 
disposal of the case, 


26. Having regard to the point of 
time before which S. 34 of the Act can 
be invoked, ‘the application thereunder 
shall have to be filed before filing the 
written statement or any step taken ‘in 
connection therewith and also before 
taking any other steps in the proceed- 
ings. The expressions ‘proceedings’ as 
well as ‘legal proceeding’ as occurring in 
S. 34 of the Act are comprehensive to 
take within their ambit any steps taken 
by the person claiming the benefit of 


. S. 34 of the Act either in the main 


suit or in the interlocutory proceedings 
arising therefrom. No injustice on ac- 
count of the above construction of S.: 34 
is likely to be caused to the party. to 
the arbitration agreement or to the party 
to the legal proceedings under Sec. 34 
of the Act as per the above proposition 
as the party seeking relief under S. 34 
must have known even prior to the in- 


‘stitution of the suit the rights accruing 


to him under the partnership agreement 
clause and as 
such it is always open to him if only 
such a party is. desirous of abiding’ by 
the partnership clause in that agreement 
to apply to the court before filing of 
the written statement or taking any 
other proceeding. 


27. In the light of the aforesaid prin- 
ciples, we shall now examine the facts 
of the present case. 


28. On 11-8-75 the suit was institut- 
ed by the lst respondent for the rendi- 
tion of accounts of the dissolved firm 
and for his share in the assets of the firm. 
The plaintiff-lst respondent filed on the 
same day, I.A. 670/75 seeking the grant 
of a temporary injunction restraining 
the petitioner and the other defendanis 
from doing the -rice -milling business. 
On 11-8-1975 itself an ex parte interim 
injunction was issued by the court 
below and the matter was posted to 15th 


“ Sept. 1975. Notice was served upon the 


defendants on 12-8-1975.. and on. 13-8- 
1975 the 1st defendant filed I. A. 675/75 
requesting the court to vacate the’ in- 
terim.. injunction. On ~ 26-8-1975 I. A. 
670/75 was dismissed. Pausing there for 
a while filing of the application I.\ A. 
675/75 by the lst defendant seeking the 
vacation of the interim injunction grant- 
ed in I. A: 670/75 would constitute de- 
fendant’s taking any other steps in the 


- 
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proceedings as contemplated by S. 34 of 
the Act so as to disentitle him from in- 
voking S. 34 of the Act. 


29. Not stopping there, we find an- 
other circumstance where the plaintiff 
filing another `. application I. A. 745/75 
on 4-9-1975 under O. 40 R. 1 C. P. C, 
seeking the appointment of a Receiver 
and the Ist defendant opposing the same 
by filing a counter affidavit and the 
court dismissing that application on 
18-10-1975. We find thus the petitioner 
Ast defendant filing application under 
S. 34 of the Act actually filing counter 
affidavits in the previous I.As., viz. 
670/75 and 745/75 filed by the plaintiff. 
These actions do certainly constitute de- 
fendant’s taking steps in the proceedings 
as contemplated by P: 34 of the. Act. - 


30. -Sri Ananth- Reddy the leaned 
counsel ‘appearing for the respondents 
submitted that this is a case where ‘the 
lst defendant is “otherwise disentitled 
from invoking S. 34 of the Act because he 
acquiesced by conduct in asking for time 
for filing written statement though Sri 
Waghray the learned counsel appearing 
for the appellant strenuously contended 
for the position that there is absolutely 
nothing on record to show that the Ist 
defendant requested for time for filing 
the written statement. The matter was 
going ‘on. “There is no doubt, that no 
written statement was filed by the Ist 
defendant being adjourned from time to 
time with respect to two interlocutory 
applications filed one for grant of interim 
injunction and the other being for the 
appointment of a Receiver. The docket- 
sheet placed before me-in the case shows 
time was granted and extended for en- 
abling the defendants to file their writ- 
ten statements. On the date on which 
the application under S. 34 of the Act 
was filed by the ist defendant, defen- 
dants 4 to 11 filed their written state- 
ments. This conduct on the part of the 
Ist defendant who did not choose to 
state or submit till the filing of the 
applicatién under S. 34 of the Act that 
he would so file one, 
the fact that he has had occasion to do 
so before the court contesting hotly 
I. As. 670/75 and 745/75 shows that 
he acquired in time by extended (sic) 
for the filing of written statement. But 
for the grant of extension of time for 
filing the written statement, the 1st de- 
fendant could. haye been out .of court 
because the time prescribed originally for 
filing the written statement was. over by 


~~ 
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notwithstanding: 
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the time he came to file the application 
under S. 34 of the Act. 


31. For the aforesaid reasons also I 
am satisfied agreeing with the court be- 
low that the conduct of the 1st defen- 
dant clearly amounts to taking steps in 
the proceedings as contemplated under 
S. 34 of the Act so as to disentitle him 
to entertain that application, 


32. The court below observed in this 
connection that there is nothing on re« 
cord to show that defendants 1 and 2 
had at any time expressed [their inten- 
tion’ to file written statements in the 
suit though the suit was going on being. 
posted on different dates from the date 
of its institution and time was extend- 
ed for filing written statements by the 
defendants including defendants 1° and 
2. The Court below also was of the 
view that having regard to the language 
employed in clause 11 of the. partner- 
ship deed executed by the| parties on 
9-1-1964, the subject-matter| of the suit 
„has nothing to do with the interpreta- 
‘tion of any clause or clauses’ of the deed 
and, therefore, one of the essential con- 
ditions under S. 34 of the| Act as re- 
gards the identity of the subject-matter 
of the suit. and reference to arbitration 
was not fulfilled. After having been 
taken through the averments contained in 
the plaint and the contents of. cl. 11 of 


, the partnership deed, I am not persuad- 


ed to take a view different from the one 
taken already by the court below in 
that connection, | 


33. There is always Involved in cases 
like these, the determination of priori- 
ties. between the right to institute a suit 
under:S. 9 C. P. C. and to proceed with 
the suit and the right of .a party to an 
arbitration agreement to have the mat~ 
ter arbitrated upon notwithstanding the 


. fact that a suit -with respect to that 


matter has already been| instituted. 
That is the reason why the framers of 
the Act in their wisdom thought it fit 
to confer discretion upon| the Court 
under S. 34 of the Act in the matter 
of determination of. such priorities and 
the court evolved in a pragmatic way 
certain principles laying the same as 
guidelines. for the exercise of that dis- 
cretion. under that section of the Act. 
That is the reason why it has been laid 
down by the Supreme Court in unequi~ 
vocal terms with regard to the “exercise 
of discretion contemplated under S. 34 
of the Act that the mere possibility of 





superior courts arriving at a conclusion 


different from the. -one , arrived at by 
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the court below with respect to ` the 
grant or refusal to grant stay under 
S. 34 of the Act should not be a cir- 
cumstance warranting interference by 
the appellate court unless the discretion 
as conferred under S. 34 of the Act om 
the court below is shown to have been 
exercised capriciously, improperly and 
unreasonably without taking relevant 
circumstances into consideration. In the 
present. case, the court below held that 
the petitioner’s opposing the two inter- 
‘Woeutory applications filed by the plain- 
tiff-Ist respondent seeking interim in- 
junction and the appointment of a 
Receiver, constitute taking steps in th2 
proceedings and besides that, the court 
below on. an interpretation of cl. 11 of 
the partnership deed, came to the con- 
clusion that the subject-matter of th= 
suit was not onè referable to cl. 11 of 
the partnership deed. By taking al 
the circumstances into account the court 
below arrived at a conclusion in exer- 
cise of the discretion that it is not a fit 
„case where stay should be granted. I 
am not persuaded to disturb that findinz 
of the court below. 


34, I find no merits in this appeal but 
having regard to the facts and circums- 
tances of the case, this appeal is dis- 
missed without costs. : 

. Appeal dismissec. 
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‘“MADHAVA RAO AND 
JAYACHANDRA REDDY, JJ. 


C. Bollayya and another, Petitioners 
v. The State of A. P, and another, Res- 
pondents, 

Writ Petn. S. R. Nos. 11111 and 11112 
of 1978, D/- 13-2-1978. 


(A) Andhra Court-fees and 
Valuation Act (7 of 1956), S. 67 (i) — 
Habeas corpus petition by Advocate on 
behalf of prisoner — Memorandum of 
appearance without court fee is enough 
— WVakalat with a court-fee of Rs. 5/- 
need not be filed. (Para 3) 


(B) Andhra Court-fees and Suits 
Valuation Act (7 of 1956), S. 67 (x) and 
Arts. 11 (s) and (u) — Habeas Corpus 


petition filed by: Advocate on behalf of 


prisoner — Court-fee is not chargeable 
— Art. il. (u) does’ not apply — Whether 
the petition is presented through Advo- 
eate or through jail is not material — 


DvV/ EV/B712/ 78/KHA/MVJI 


C. Bollayya v. State (Madhava Rao J.) 


Suits” 


{Pr. 1} A. P. 297 
Accused in jail need not pay any court 
fees. (1967) 1 Andh WR 263 Distinguish- 


ed. (Para 5) 
Cases Referred: Chronological Paras 
(1967) 1 Andh WR 263 1, 6 

T. V. Sarma, for Petitioners; Public 


Prosecutor, on behalf of the State. 


MADHAVA RAO, J.:— This S. R. is 
posted for orders on the Office Note. 
The petition is filed for the issue of a 
writ of Habeas Corpus for production 
and release of the two accused in P. R.C. 
No. 14/77 on che file of the Court of 
Judicial Magistrate of Second Class, 
Narasaraopet. The petition is supported 
by an affidavit given by the uncle of the 
petitioners (accused). The petition is filed 
without paying Court-fee of Rs. 2/- and 
without Rs. 5/- on vakalat. Therefore, 
the office raised the objection. 

“Though the petitioners are in jail, the 
writ petition is filed by the Advocate. 
Hence, it shou'd be stated as to how the 
petition is maintainable without the 
court-fee of Rs. 2/-.” 
The advocate while representing the S. R. 
gave the following endorsement: 

“Prior to 1-4-1974, the Code of Crimi- 
nal Procedure provided for. Habeas Cor- 
pus under S. 491. The same is now 
deleted. It is immaterial whether a pri- 
soner seeks the remedy of Habeas Corpus 
through jail or through Advocate. Hence, 
where a party is in jail under the Code 
of Criminal Procedure bail is sought 


without stamp by an Advocate. Thera 
can be no discrimination in res- 
pect of a petition seeking redress 
of Habeas Corpus or bail whe- 


ther the petitioner is in jail or not. 
Hence, no stamp of Rs. 2/- is necessary. 
Neither process nor vakalat need be 
filed. Only memo of appearance.” 


- Office pointed out Art. 11 (s) and (u) of 


Sch. II of the Andhra Court-fees and 
Suits Valuation Act_of 1956, hereafter 
called the Court-fees Act and also refer- 
red to S. 67 sub-s. (x) of the Court- 
fees Act under which exemption for 
certain documents is provided for the 
petitions filed by the prisoner or other 
persons in duress or under restraint of 
any Court or its Officers. The office has 
pointed out that since the writ of Habeas 
Corpus is filed by the Advocate and the 
petition is not filed by the prisoners by 
post, the provisions of S. 67 (x) of the 
Court-fees Act are not attracted for 
exemption -from payment of Court Fee 
of Rs. 2/- as held in 1967-1 Andh WR 
263. Further, since the petitioners have 


‘engaged an advocate and‘ the petition is 
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‘not filed under the provisions of the 
Code of Criminal Procedure, Vakalat 
with the signatures of- the petitioners 
affixing court-fee of Rs. 5/- should also 
be filed. In these circumstances, the 
matter is put up.as to whether court fee 
of Rs. 2/~ on the petition and court-fee 
of Rs. 5/- on the vakalat are to be paid. 


2,.The learned Counsel for the 'peti- 
tioner submitted that the petitioners ere 
accused in P.R.C. 14/1977 on the. file 
of the Judicial Magistrate of Second 
Class, Narsaraopet. When the petitioners 
are accused and a criminal case is pro- 
ceeding against them, under S. 67 Clause 
(i) of the Court Fees Act, memorandum 
of appearance filed by Advocates is not 
` ehargeable with Court-Fee, 


2A, Section 67 Clause (i) reads as 
follows :— 


“67, Exemption of certain documents: 
Nothing contained in this Act shall 
render the following documents charge- 
able with any fee:— 


(i) Memoradum of appearance filed by 
Advocates or Pleaders when appearing 
for persons proceeded against in Criminal 
cases”, 


3. In this case it is not in dispute 
that the petitioners are -accused, that is 
the petitioners are persons proceeded 
against in criminal case. Therefore, the 
accused are entitled to appear through 
the counsel and it is sufficient if memo~ 
randum of appearance is filed by the 
advocate for accused without the pay- 
ment of any court-fee i. e., such appear- 
ance is not chargeable with any fee. 
Therefore, in our view when the accused 
have filed this petition before the High 
Court irrespective of the nature of the 
petition, and appear through advocate, 
the memorandum of appearance is not 
chargeable with any court-fees. There- 
fore vakalat need not be filed with court- 
fee of Rs, 5/- and a memorandum of 
appearance filed by the advocate with- 
out court-fee of Rs. 5/- is sufficient. 

4, The other point raised is with 
regard to the affixture of Rs. 2/- court- 
fee on the petition. The relevant provi- 
sion of the Court-fees Act that is at- 
tracted is S. 67 (x). r 

“67. Exemption of certain documents: 
Nothing contained in this Act shall ren- 
der the following documents chargeable 
with any fee: : 

x x x x 
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(x) Petition by a prisoner or other 
person in duress or under xestraint of 
any Court or its Officers,” 


§ This provision makes m abundantly 
clear that it ‘exempts the application to ° 
be filed by a prisoner or other person in 
duress or under restraint of any Court 
or its Officers from payment of court- ` 
fee. As the petitioners are in' prison, the 
application filed by them ‘in the Court 
need not be affixed with any court-~fee 
stamp. Whether the petition is presented]. 
to Court through jail or if Is presented 
through an advocate is not material for 
the reason that exemption is | given from 
the payment of court-fee for filing a 
petition by the prisoner. herefore, in 
our view, the accused who! ave in jail 
need not pay any court-fees, : : 


6. Office has referred to the decision 
reported in 1967-1 Andh WR 263 and 
stated that since the Writ:of Habeas 
Corpus is filed by the Advocate and that 
petition is not filed by prisoners by post, 
the provisions of' Sec, 67 (x) of the Court 
Fees Act are not attracted for exemption 
from paying Court Fee of Rs.) 2/-. In our 
view this is not a correct: interpretation 
of the authority. Even in thé said deci- 
sion it was laid down that nothing con- 
tained in the Court-fees Act shall render 
the documents chargeable with any fee 
such as a petition by a prisoner or other 
person in duress or under restraint of 
any Court or its Officers. That was a writ 
petition under Art. 226 of the Constitu- 
tion to direct the Government by an 
appropriate order to provide the peti- 
tioner’s radio with all its original wave 
bands including short wave and compen- 
sate the damage caused to the radio of 
the petitioner, but not a Habeas Corpus 
petition. The learned Judge. was pleased 
to hold that as the petitioners were 
detenus, they were entitled to the benefit 
of S. 67 (x) of the Court-fees and 
Suits Valuation Act and that no court- 
fee need be paid. Therefore, this does 
not support the objection taken by the 
office, , 

7. That as a reference is made to 
Art. 11 (s) and (u) of the Second Sche- 
dule of the Andhra Court-fees and Suits 
Valuation Act, Art. 11 (s) and (u) are 
as follows:— 

[For Articles See Next’ Page] 


8. Art. 11 (s) makes it clear that on 
a petition filed under Art. 226 of the 
Constitution court-fee of Rs. 100/- has 
to be paid but exemption is given to a 
writ of Habeas Corpus. In other words 
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Article Particulars. 
11(s) Petition to the High Court under Article 226 


(uy 


of the Coustitution for a writ other than the 
writ of Habeas Corpus or a petition under 
Art, 227 of the Constitution, 

x xx Kx xx 


‘Application or petition presented to the High 
Court and not otherwise specifically provided 
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Proper Fee. 





One Hundred 
Rupees. 


Two Rupees. - 


for. 


tf a Habeas Corpus petition is filed, n3 
court-fee need be paid, Provisions of 
Art. 11 (uj) make it clear that on an 
application or petition presented to tha 
High Court and not otherwise specifically 
provided for, court-fee of Rs. 2/~ has to 
be paid. In the instant case Habeas Cor- 
pus petition is filed, An exemption bs 
given under Art. 11 (s) from the pay- 
ment of court-fee on such a petition 
Therefore, the provisions of Art, 11 (v) 
are not attracted, Consequently, even 
Rs. 2/- need not be paid on such a pet 
tion. Looking the matter from any angle, 
the payment of Rs, ae on the petition 
is not necessary, 


9. Office objections are answered 
accordingly, The petition may be num- 


bered, i Naty 
Order accordingly, 
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Gajjala Dastagiri Reddy, Petitioner v, 
Pasula Seshareddy and another, Respon- 
dents, 

Civil Revn, Pefn, No, 1219 of 1977, D/- 
f-2-1978 * 

Civil P. C. (5 of 1908), O. 21, Rr. 82, 
58 and 16 — Application by assignee of 
decree for removal of earlier attachment 
— Rejection for want of recognition bz 
proper Court — Not adverse order with- 
in the meaning of R. 63.. 


The assignee of the decree, when 
sought to execute the decree found that 
the property contained in decree was 
already attached. He filed an application 
before the Court under O. 21°R. 58 for 
raising of attachment. The Court dis- 
missed the application on the preliminare 


ground that the applicant had no locus ' 








*(Against order of- Principal Sub, J. 


“Kurnool D/- 14- 2-1977.) 
EV/FV/C67/78/AMG/DVT 








standi as there was no recognition under 
O. 21, R, 16. Afterwards, the applicant 
obtained recognition and filed another 
application under O, 21 R, 58 , 

Held the subsequent application for 
removal of attachment under O, 21 R. 58 
by the assignee of the decree after 
obtaining the recognition under O. 21 
R. 16 was not barred by earlier appli- 
cation, The dismissal of the former appli= 
cation on the preliminary ground could 
not be said to be an order adverse to 
the applicant within the meaning of O. 21 
R. 63. On the contrary, there was no 
order under O. 21 R. 58 as there was no 
consideration and valuation of the sub- 
stance in the claim raised by the applix 
eant in his. former application, Such an 
order is no order against the claimant 
affecting his rights which he is entitled 
to establish under O, 21 R. 63. AIR 1921 
Mad 488 Rel, on; AIR 1942 Mad 41 (FB) 
Disting, (Paras 5. 7, 8, 10) 

Anno: . AIR Comm. Civil P, C, (8th 
Edn.), O. 21, R. 63, Notes 3, 7 R. 58, 
Notes 19, 23, 13; R, 16, Notes 11-B, 11, 
11-A. 


Cases Referred: Chronological Paras 
AIR 1962 Andh Pra 497 6 
AIR 1942 Mad 41 (FB) 8, 9 
_AIR 1921 Mad 488 7 


AIR 1920 Mad 822:1919 Mad WN 805 9 


Challa Sitaramayya, for Petitioner; 
K. Venkataramana Reddy, for Respon- 
dent No. 1. 


ORDER:— The 
requires to be 


intricate issue that 
resolved in this 
revision petition is whether an 
order dismissing a claim applica- 
tion under O. 21 R. 58 C.P.C. on the 
ground that the claimant had no loeus- 
standi to file the application is an order 
against the claimant attracting - O. 21, 
R. 63 C. P.C. 


2.. The facts giving rise to this revi- 
sion petition are these: The petitioner is 


. the’ claimant in the claim petition., The 


first respondent is the decree-holder and - 
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the second-respondent is the judgment- 
debtor in O. S, No. 74 of 1971 on the 
file of the Court of the Subordinate 
Judge, Kurnool. The second respondent 
obtained two decrees one in O, S. No. 12 
of 1973 and another in O. S. No. 28 of 
1973 on the file of the Court of the Dis- 
trict Munsif, Koilkuntla, against the first 
respondent, The petitioner obtained 
transfer of the decree in O. S. No. 12 of 
1973 on 31-7-1973 and the decree in 
O. S. No. 28 of 1973 on 3-9-1973, When 
the petitioner sought to execute the 
decree in O. S. No. 12 of, 1973 and filed 
execution petition, it was returned by 
the District Munsif, Koilkuntla, on 7-11~ 
1973 with an endorsement that the dec- 
ree is attached by the first respondent 
in E. P. No. 41 of 1973 im^ O. S. No. 74 
of 1971. Then the petitioner filed E. A, 
No. 237 of 1973 in E. P. No, 41 of 1973 
to raise the attachment, It was opposed 
by the first respondent contending that 
the petitioner had no locus standi to file 
the petition as the transfer of the decree 
had not been recognised A the original 
court under O. 21 R. 16 C. P. C. Up- 
holding the said contention E. A. No. 257 
of 1973 was dismissed. The petitioner 
then filed E. P, No. 19 of 1974 in O. S. 
No. 12 of 1973 and E. P. No. 20 of 1974 
in O. S. No. 28 of 1973 in the District 
Munsif’s Court, Koilkuntla, praying for 
recognition of the decrees in the said two 
suits in his favour. The Court allowed 
the petitions on 4-11-1974 recognising 
the transfers, The petitioner, thereafter 
again filed E. A. No. 199 of 1975, for 
raising the attachment, The application 
was opposed. The 2nd respondent re~ 
mained ex parte. The first respondent 
alone contested the application. The 
learned Subordinate Judge dismissed the 
application on the ground that dismissal 
of a claim petition, even on technical” 
grounds is an order adverse, within the 
meaning of O. 21, R. 63, C.P.C. and 
that the present application for the 
same relief as was prayed for in E. A. 
No. 237 of 1973 was not maintainable 
since the order already passed by the 
Court in E. A. No. 237 of 1973 became 
final and conclusive, no claim suit having 
been perferred under O. 21, R. 63, C.P.C. 
Hence this revision petition. 


3. The. ticklish problem .that requires 
to be resolved is; what is meant by an 
adverse order under O. 21, R. 63, C.P.C. 
Is an order dismissing a claim appli- 
‘cation, on the ground that the claimant 
-has no locus standi to maintain the ap- 
plication, an adverse order ? 
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“objection was 


f 
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4, Order 21, R. 63 provides that where 
the claim or an objection is) preferred, 
the party against whom an order is made 
may institute a suit- to establish the 
right which he claims to the property in 
dispute, but, subject to the result of 
such suit, if any, the order pe be con- 
clusive, “The claim or objection” refer~ 
red to in the rule is preferred under 
O. 21, R. 58, C. P. C., which states that 
where any claim is preferred or any 
objection is made to the attachment of 
any property attached in execution of a 
decree on the ground that such property 
is not liable to such attachment the 
Court shall proceed to investigate the 
claim or objection provided that it may 
refuse to investigate the claim or objec- 
tion when. it considers that the claim or 
designedly or unneces~ 
sarily delayed. Ordér 21, R. 16 provides 
for the filing of the application by an 
assignee of a decree for recognition of 
the assignment, to the Court which passed 
it. On such recognition alone a decree 
may be executed by the transferee of the 
decree In the same manner and subject 
to the same conditions as if the ` appli~ 
cation was made by such decree-holder. 


5. There is no doubt that the peti- 
tioner who is an assignee of the decree 
in O. S. Nos. 12 and 28 of 1973 filed 
E..A, No. 237 of 1973 before the recog- 
nition of the said decrees under O. 21, 
R. 16, C. P.C. by the Court that passed 
it. The learned Subordinate | Judge dis- 
missed the application on e ground 
that he had no locus standi to maintain 
the application before the assignment of 
the decree was recognised. Until such 
recognition was granted the petitioner 
could not pursue any proceedings to 
execute the decree. He could not have 
filed also the suit under O. 21, R. 63, 
C. P. C. since the same objection and 
the same reason for which E.| A. No, 237 
of 1973 was dismissed would |prevail and 
prove fatal to the maintainability. 


6. This Court in Paniharam Sitha- 
ramaiah v. Gubba Archaiah, | AIR 1962 
Andh Pra 497, held that an assignee of a 
decree cannot question the | attachment 
of the property in question before ap- . 
plying under O. 21, R. 16, Cc. P, €. for 
recognition of the assignment of the 
decree. In that case, the learned. Judges 








_upheld that the dismissal of a claim’ suit 


filed under O. 21, R. 63, C. P. C. to set 
aside an adverse order passed under - 
O, 21, R. 58, C.P.C. on the penal that 
the ‘assignee-decree-holder erives no 
right to gueunon the ‘attachment of the 


| 


| 
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property In question without . applying 
to the Court for recognition and execu- 
tion of the decree under O, 21, R. 16 
C, P. C, 

7. The dismissal of the first ee 
tion in E. A, No, 237 of 1973 was ap- 
parently due to the defect that the peti- 
tioner-assignee had not applied earlie> 
to the Court for recognition and execu~ 









tion of the decree assigned to 
him. But can it be said that it 
is an order adverse to the peti- 


tioner? There was absolutely no investi- 
ation into the claim because it could 
mot be done due to the absence of recog- 
nition of. the decree under O. 21, R. 16 
C. P.C. There was no consideration and 
valuation of the substance in the claim. 
Such an order is no order against the 
claimant affecting his rights which he is 
entitled to establish under O. 21, R. 6% 
Cc. P. C. The Madras High Court in 
Lakshmi Ammal v. Kadi Kadiresan Chet- 
tiar, AIR 1921 Mad 488 while considering 
whether an order dismissing a claim ap- 
plication holding that the claim canno; 
be investigated by the Court is an ad- 
verse order, held: 


"It did not negative the right set up 
by the claimant, but it was an order 
declining to adjudicate either for or 
against him; and upon the substance oł 
his claim it cannot be treated as- an 
order more against him than agains: 
the decree-holder. 2 


8. In this ease, as in that case, in 
effect, the learned Subordinate Judge 
declined to investigate the claim on the 
ground that he had no locus standi to 
maintain an application. Therefore, it 
cannot be treated as an order against the 
claimant more than against the decree- 
holder. This decision was approved by a 
Full Bench of the Madras High Court im 
Cannanore Bank Ltd. v. V. Pattarakandy 
Arayanveettil Aaahavs, .AIR 1942 
Mad 4L > 


9. The learned counsel for the res- 
pondent, however, placing reliance om 
the Full Bench decision in Cannanore 
Bank’s case .(AIR 1942 Mad .41) (supra) 
contended that an order passed unde? 
O. 21, R. 58, C. P.C, even ‘without in- 
vestigation is an adverse order; In that 
case, Leach, C.. J, while. considering 
whether an order “petition not pressed. 
It is dismissed” 
under O. 21, R. 63, C. P.C. observed: 

“The test is.whether the order is 
‘against’. the claimant: or the decree- 


~N 


G, Dastagiri v. P.. Seshareddy (C.: Reddy: J.) 


is an adverse orde> 
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holder, but that does not mean that zhe 
order must involve an adjudication on 
the merits after investigation. Even an 
order of dismissal for default will all 
within the rule; so long as it remains in 
force it is obviously adverse to che 
claimant, But if the person objecting to 
the attachment does not ask for his 
claim to be investigated and the order 
on the petition is merely that it be 
recorded it cannot be said that this is an ` 
order ‘against’ ‘him, In such a case “he 
application will not fall within R. 58; see 
P. R. Ayya Pattar v. Manakkal Karna- 
van (1919 Mad WN 805) : (AIR 1920 Mad 
822) : again the petition may contain a 
prayer not contemplated by R. 58, or it 
may have been presented after the Court 
has sold the attached property and there- 
fore the Court has no longer Treco 
to entertain it.” 


10. I do not think tat, that deciston 
is of any assistance to the learned coun- 
sel, The learned Judge observed that the 
dismissal of a petition not contemplated 
by R. 58 or a petition presented afer 
the Court has sold the attached property 
to entertain it cannot be regarded as an 
adverse order, In this case also the peti- 
tioner had no right to present the appli- 
cation under O. 21, R. 58, C.P, C., wken 
he presented the application, I have, 
therefore, no doubt or hesitation in 
holding that an order dismissing fhe 
claim application on the ground that ihe 
claimant had no locus standi to ma.n- 
tain the application is not an adverse 
order within the scope of O, 21, R, 83, 
G P.C, 3 


11. The order of the learned Sub- 
ordinate Judge in E. A. No. 199 of 1875 
in E. P. No. 41 of 1973 in O. S. No. 74 
of 1971 is therefore, set aside. He skall 
now restore the said E. A. to file and 
proceed to investigate the claim and čis- 


- pose it of according to law. The Cfvil 


Revision Petition is accordingly allowed 
with costs. 


Petition allow2d, 
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MADHAVA REDDY, J. 


Geeta Tirupath Reddy, Petitioner v. 
State of A, P, Respondent, 

Civil Revision Petition No. 
1977, D/- 23-1-1978.* 

(A) Andhra Pradesh Land Reforms 
(Ceiling on Agricultural Holdings) Act 
{1 of 1973), Ss, 9, 13 — Andhra Pradesh 
(Telangana Area) Tenancy and Agricul- 
tural Lands Act (21 of 1950), S. 38-E — 
Determination of ceiling area — Land 
transferred under S. 38-E of Tenancy Act 
to the protected tenant — Cannot be 
included in the holding. (Para 2) 

(B) Andhra Pradesh Land Reforms 
(Ceiling on Agricultural Holdings) Act 
(1 of 1973), S. 13 — A. P. (Telangana 
Area) Tenancy and Agricultural Lands 
Act -(21 of 1950), S. 38-E — Determination 
of total family holding — Declarant 
raising plea of possession of protected 
tenant on certain land ~- Duty of Tri- 
bunal. 


Under S. 13 of the Ceiling. Act it is 
enjoined that whenever a plea is taken 
by the declarant that certain land is in 
possession of protected tenant and he is 
entitled to be declared as owner of such 
land under S. 38-E of the Tenancy Act, 
the Land Reforms Tribunal itself should 
enquire into such a-claim and determine 
whether such land or any part thereof 
stands transferred to the protected 
tenant under S. 38-E of the Act and if 
so the extent of the land so transferred 
should be excluded from the holding of 
the owner, (Para 4) 


(C) Andhra Pradesh Land Reforms 
(Ceiling on Agricultural Holdings) Act 
(1 of 1973), Ss. 9, 3 (i) — Determination 
of ceiling area — Land given to another 
in family settlement must be excluded 
when such settlement has been accept- 
ed by the Land Reforms Tribunal and 
the Tribunal’s order has become final. 
C.R.P. No. 1395 of 1977, dated 23-12- 
1977 (A.P.), Ref. f (Para 5) 


(D) Andhra Pradesh Land Reforms 
(Ceiling on Agricultural Holdings) Act 
(1 of 1973), Ss. 3 (j), 9 — “Land” — 
“Pote Kharab Land” cannot be deemed 


1401 of 





to be “land” and has to be excluded. 
1978-1 APLJ (HC) 92, Rel. on. 

(Para 6) 
*(To Revise Order of Land Reforms 


Appellate Tribunal, Karimnagar, dated 


31-3-1977). 
DV/EV/B706/78/DLD/SNV 


x 
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ALR, 


(E) Andhra Pradesh Land Reforms 
(Ceiling on Agricultural Holdings) Act 
{1 of 1973), S. 3—Determination of ceil- 
ing area—Separate declaration by major 
son — Dispute regarding age of son — 
School certificate showing him minor — 
Declarant is entitled to prove age by 
other evidence. (Para 7) 
Cases Referred: Paras 
(1978) 1 APLJ (HC) 92 6 
(1977) C. R.P. No. 1395 of 1977, dated 

23-12-1977 (Andh Pra) 5 


Pratap Reddy and B. Sudarshan Reddy, 
for Petitioner; Govt. Biveder for GAD, 
for Respondent. i 


ORDER :— This revision petition is by 
the declarant of C. C. No. P/2051/1955 on 
the file of the Land Reforms Tribunal, 
Peddapalli and is directed ‘against the 
order of the Land Reforms Appellate 
Tribunal, Karimnagar in L. R. A. 77/1977, 
In this revision, the four points that are 
urged are :— 


(1) That the lands in possession of 
the protected tenants in whose favour 
ownership has been transferred under 
S. 38-E should have been excluded from 
the holding of the petitioner and these 
lands are covered by S. Nos. 620, 344, 
332 and 333. 

(2) That the lands given to the peti- 
tioner’s mother under the family settle- 
ment and declared by her in C.C. 2067/75 
on the file of the Land Reforms Tribunal, 
Peddapalli, and accepted by that Tribu- 
nal should be excluded from rhe holding 
of the vetitioner, 

(3) That “pote kharab” lands should 
be excluded in computing the holding of 
the petitioner; and 

(4) That the petitioner’s son Surender 
Reddy was a major on the specified date 
and as such the declaration Č.C. 2040/75, 
filed by him should be received. 


2. Point No. 1: — In respect of the 
lands covered by 8S. No. 620, a certificate 
under. 5. 38-E of the Andhra Pradesh 
(Telangana Area) Tenancy and Agricul- 
tural Lands Act, 1950 has been issued 
and the ownership of the land stood 
transferred to the protected tenant, 
The certificate issued under Sec- 
tion 38-E of the Act isi conclusive 
proof of that fact, as laid down in the 
section. So, this land cannot, be includ- 
ed in the holding of the petitioner. 

3. The fact that such a certificate was 
issued in respect of the land covered by 
S. No. 344 also is evidenced by the Faisal 
Patti for the year 1975-76. ‘Faisal Patti’ 
is a ‘public document and that bears tha 


Chronological 


a 


1978 


endorsement .of mutation of patta made 
by the competent. revenue authority 
during the course of the Jamabandi pro- 
ceedings a- certified copy of which is: pro- 
duced in this Court. The name of the 
person in whose favour a certificate 
under S. 38-E of the Act is issued . is 
recorded as the Pattedar and the name 
of the former Pattedar is deleted. This 
conclusively establishes that’ the lanc 
covered by S. No. 344 was not owned by 
the petitioner’s family. 


4.. As regards the land covered by 
S. Nos. 332 and 333, it was the peti- 
tioner’s case that they were in the 
possession of the protected tenants anc 


the petitioner being in possession of more. 


than two family holdings, the said pro- 
tected tenants were entitled to be declar- 
ed as owners under S. 38-E of the Act. 
No doubt, the certificate issued in this 
behalf was not produced either before 
the Tribunals below, nor is it producec 
before this Court. However, under S. 18 
of the Andhra Pradesh Land Reforms 
(Ceiling on Agricultural Holdings) Act 
1973, it iscenjoined that whenever suck. 
a plea is taken, the Land Reforms Tribu- 
nal itself should enquire into such ¢ 
claim and determine whether such lanc 
or any part thereof stands transferrec 
to the protected tenant under S..38-E of 
the Act and if so the extent of the lanc 
so transferred should be excluded from 
the: holding of the owner. For: this pur- 
pose, the Land Reforms Tribunals- whict: 
are manned by the Deputy Collectors 
are also constituted as Tribunals under 
the Andhra Pradesh (Telengana Area? 
Tenancy and Agricultural Lands Act, 
1950. The Land Reforms Tribunal errec 
in not enquiring into the question whe- 
her in respect of S. Nos. 332 and 333 as 
well, the protected tenants were entitled 
to be declared as owners. Prima facie 
leven according to the Land Reforms 
Tribunal, the petitioner held 4.964 
standard holdings of land and therefore 
the protected tenants of lands bearing 
S. Nos. 332 and 333 were entitled to be 
declared as owners under S. 38 of. the 
Act. : That ought to have been investi- 
gated by the Tribunal and determined. 
The Land Reforms Tribunal, is, there- 
fore, directed to enquire into this aspect. 


5. Point No. 2: — It was the case oł 
the petitioner that certain lands were 
given by way of family settlement to his 
mother. His mothér also filed a separate 
declaration in C.: C. 2067/75. and the 





lands’ declared by her constitute 0.9037 - 
standard holding. In that declaration his 
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mother had set up the same family set- 
tlement and that she (petitioner) ‘was 
holding the lands as owner in her own 
right. That case. was accepted by the 
same Land Reforms Tribunal by an 
order dated 31-12-1975. Now the- very 
same land is sought to be 
the holding of the petitioner once again 


‘as being held by’ him as an owner, The 


same land could not be held by two. dif- 
ferent persons in the same capacity of 
an owner. If the Land Reforms Tribunal 
felt that there was any dispute with 
regard to the ownership of the land, it - 
could have enquired into the said dis- 
pute and decided as to who emong the 
two rival claimants was holding the land 
as an owner. So far as the declarants 
are concerned, there was no dispute 
among them. Even the Tribunal had ‘ac-~ 
cepted the claim of the petitioner's 
mother that she was holding the land 
given to her ‘under the family- settlement. 
That order has become final.. It was, 
therefore, ‘not open to the Tribunal to 
once again include the same lands in the 
holding of the petitioner. That is not 
warranted by any provision of the Act. 
The definition of “holding” in S. 3 (i) 
of the Andhra Pradesh Land Reforms 
(Ceiling on. Agricultural | Holdings) Act, 
1973 only contemplates the inclusion of 
the same land in the holding of two 
different persons when that land is held 
by different persons in different capacities 
and.not when it is claimed to be held 
by different persons in the same capa- 
city. Even if it is held in different capa- 
cities, as held by a Bench of this Court 
in C. R.P. No, 1395 of 1977, dated 23-12- 
1977 it can be included only in the hold- 
ing of such person, who is in actual 
possession of that land and not in -the 
holding of all the persons, who claim to 
hold it in different capacities. The ex- 
tent of the land which. has been accept- 
‘ed to be held by the petitioner’s mother 
and which comprises of 0.9037 standard 
holding shall therefore be excluded in 
computing the holding. of the petitioner. 


6. Point No. 3: — The Pote Kharab 
land, as held by this Court in C. R. P. 
No. 899/1977, dated 8-11-1977 : (1978-1 
APLJ 3 (SN)* cannot be deemed to be 
“land” within the meaning of the Act. 
That extent has therefore to be exclud- 
ed in computing the holding of the peti- 
tioner’s family unit. The order of the 
Appellate Tribunal to the contrary can- 
not be “upheld. The extent. of the Pote. 











*Re} urted in (1978) 1. APLJ (Cc) 92, 


included in” . 





304 A.P, 


Kharab land can be ascertained from the 
report. said to have been filed by. the 
Special Deputy Tahsildar himself during 
the course of the proceedings before the 
Land Reforms Tribunal or from the 
Pahani Patrikas. The Land Reforms Tri- 
bunal shall, therefore, ascertain the ex- 
tent and exclude the same from the 
holding of the petitioner, 


7. Point No. 4: — It was the case of 
the petitioner that his son Surender 
Reddy was a major even by the specified 
dated viz., 1-1-1975. The Original Tri- 
bunal did not advert to this question 
whether Surender Reddy was a major 
or a minor, but yet proceeded to include 
the holding declared by him in C. G 
2040/1975 as part of the holding of the 
petitioner's family unit. The Appellate 
Tribunal, however, refused to accept that 
Surender Reddy was a major. Before the 
Tribunal, the petitioner had deposed that 
Surender Reddy was born on 4-6-1956 
and had filed the Jenma Patrika in sup- 
port of his statement. There was no 
cross-examination of this witness on this 
part of his testimony. However, the Tri- 
bunal refused to act upon this evidence 
for the reason that Surender Reddy him- 
self in his deposition is alleged to have 
admitted that his date of birth was 5-11- 
1960. But a perusal of the record does 
not show that there. Is any such admis- 
sion. What he stated was that in his 
school record his date of birth is entered 
as 5th November, 1960, He never admit- 
ted that that was the correct date of his 
birth. In these circumstances, it was 
necessary for the Tribunal to have en- 
quired into the question as to when 
Surender Reddy was born and determin- 
ed whether he was a major or a mnior 
on the specified date. As laid down by 
the Supreme Court, it is not uncommon 
for parents in their anxiety to get an 
entry made in the school records to show 
that their children are much younger 
than what they really are. The entries in 
school records do not constitute a con- 
clusive piece of evidence. The parties 
are entitled to show that the entry there- 
in is not correct. The Land Reforms 
Tribunal shall therefore enquire into the 
question whether the petitioner’s son, 
Surender Reddy, was a major or a minor 
by allowing both parties to adduce such 
evidence as they choose to, oral or docu- 
mentary. 





8. In the result, this Civil Revision 
Petition is allowed and the Land Re- 
forms Tribunal is directed to exclude 
all lands covered by S. Nos. -620: and 344 


vV. Sarayya v. V. Savitramma 


l 
A.L R. 


and also the extent of 0. 9037 standard 
holding accepted by the Tribunal in 
C.C. No. 2067/75 as held by, the peti- 
tioner’s mother and the further extent 
of “Pote Kharab” as is ascertained by 
the Tribunal to be “Pote Kharab’ and 
enquire into the other questions refer- 
red to above. If in respect of; S. Nos. 332 
and 333 also, the protected tenants are 
found entitled to be declared as owners 
under S. 38-E of the Act, that exten 
also shall have to be excluded in com- 
puting the holding of the petitioner, 
Further, if the petitioner’s son Surender 
Reddy is found to be a major on enquiry 
the extent declared by him in C.C. 
2040/75 also shall have to be excluded in 


‘computing the petitioner’s holding. 


9. The Civil Revision Petition is ace 
cordingly allowed and the order of tha 
Appellate Tribunal to the contrary is sef 
aside to the extent indicated: above; but, 
in the’ circumstances, without costs, 
Advocate’s fee`Rs, 100/-, 


Revision allowed, 
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CHENNAKESAV REDDY, J. 
Vijjrapu Sarayya, Petitioner v, Vinna« 
kota Savitramma and another, Respon= 
dents. 


Civil Revn, Petn. Nos. 1968 and 3106 
of 1977, D/- 19-1-1978.* 


Andhra Pradesh Agricultural Indebted- 


ness (Relief) Act (7 of 1977), S. 3 (i) — 
The expression ‘debt? in S. 3 (i) — If 
includes ‘Mesne Profits)’ — Civil P. C 


(5 of 1908), S. 2 (12). 


It is clear from the definition of 
‘Mesne Profits’ in S. 2 (12), C. P. C. that 
the essence of the claim for mesne pro- 
fits is wrongful possession of the pro- 
perty. There can be no claim for mesne 
profits if the possession has’ not been 
wrongful. The term ‘tortious’ means 
“anything done by wrong, an, act involv~ 
ing a forfeiture. of property’. Therefore, 
‘mesne profits’ clearly fall | within the 
meaning of the words ‘tortious liability’ 
excluded from the definition: of ‘debt’ 
under item (v). Therefore judgment- 
debtor from whom mesne profit is sought 
to be recovered, cannot claim benefit 
under the Act. (Para 5) 


*(To Revise Order of Sub- -Judge; Amala- 
puram, D/- 30-3-1977). 


i 
EV/FV/C65/78/AS/DVT ` . , | 
| 
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T. Durgaprasada Rao in C. R.P 
No. 1966 of 1977, for Petitioner; M. Ven- 
kateswarlu in C. R. P. No. 3106 of 1977, 
for Petitioners and in C. R. P. No. 1966, 
77, for Respondents; M. V. Suryanara- 
yana Murthy in C. R. P. No. 3106/77, for 
Respondent. 


ORDER:— A short but subtle questior 
of general interest and importance is 
raised for resolution: in these revisior. 


petitions. The question is whether the 
expression ‘debt’ as defined in 8.3 (Ù 
of the Andhra Pradesh Agricultural 


Indebtedness (Relief) Act, 1977 (Act No.1 
of 1977), hereinafter referred to as ‘In- 
debtedness Relief Act’ includes also 
‘Mesne Profits’, Before embarking on = 
consideration of the question, it woulc 
be profitable to make plain the facts ir 
one of the cases, as the facts in both the 
cases are identical. For the sake of con- 
venience, the facts in Civil Revision Peti- 
tion 1966 of 1977 may be stated. 


2 The petitioner is the judgment- 
debtor in E. P. No. 95 of 1965 in O. S 
No. 6 of 1951 on the file of the Subordi- 
nate Judge, Amalapuram. He filed =€ 
petition under S. 4 (1) of the Andhrz 
Pradesh Ordinance 25/76 which has since 
been repealed dnd replaced by the 
Indebtedness Relief Act, claiming thal 
he is a small farmer entitled to the pro- 
tection of the provisions of the saic 
ordinance and that the proceedings ir 
the Execution Penton are liable to be 
abated. 


3 The decree-holder in his counter- . 


affidavit contended inter alia that the 
debtor is not a small farmer as he is 
cultivating about Ac. 10.00 of land be- 
longing to others also on lease and deriv- 
ing an income of Rs. 1,200/- per year ané 
that in any case the execution, whick. 
relates to recovery of mesne profits does 
not abate, as to mesne profits are exclud- 
ed in the definition of ‘debt’ under the 
Indebtedness Relief Act. It was also 
pleaded that the liability of the petitioner 
had arisen out of a tortious liability anc 
was specifically excluded under the defi- 
nition of ‘debt’ in S..3 (i) of the saic 
Act. 


4. On a consideration of the evidence 
adduced on behalf of the debtor and the 
creditor, the learned Subordinate Judge 
held that the .petitioner-debtor is a small 
farmer. He, however, held that the defi- 
nition of ‘debt’ in: the Indebtedness Reliei 
Act did not include ‘Mesne Profits’ 
that there was no, relationship of creditor 


and‘ debtor in case of mesne profits aris«. 
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ing out of wrongful ` ” possession of the 
property which is a tortious liability. 
Accordingly, he held that the Execution 
Petition did not abate and dismissed’ the 
‘application, That in brief is the genesis 
of these revision petitions by the 
debtors. f 

5. The problem posed must necessarily 
be resolved from a reference to the 
relevant provisions of the Indebtedness 
Relief Act. S. 3 (i) which defines ‘debt’ 
as so far as it is relevant reads as fol- 

ows: 

“3 (i) ‘debt? includes | any liability 
owing to a creditor in cash or in kind, 
whether secured or unsecured payable 
under a decree or order- of a civil Court 
or otherwise and subsisting at the com- 


mencement of this Act, but does not 
include ‘ 
(i) to Gi) x xx xx Xx 


(iv) any rent due in respect of any 
property including an agricultural land 
let out to a debtor; 


(v) any liability arising out of breach 
of cea or a ince liability; 
xx” 
“Debtor” Ta defined in 3 3 (j) of the Act 
to mean ‘an agricultural labourer, a rural 
artisan or a small farmer, whe has bor- 
rowed or incurred any debt before the 
commencement of this Act’. The word 
‘creditor’ is defined in S. 3 (h} to mean 
‘a person from or in respect of whom 
the debtor has borrowed or incurred a 
debt and includes his heirs, legal repre- ` 
sentatives and assigns’. 


6. Yet, one another definition that 
requires to be noticedis the definition of 
‘mesne profits’ in S. 2 (12) of the Code 
of Civil Procedure which reads as fol- 
lows: : 


“2 (12) ‘Mesne Profits’ of property 
means those profits which the person in 
wrongful possession of such property 
actually received or might with ordinary 
\diligence have received therefrom toge- 
ther with interest on such profits, but 
shall not include profits due to improve- 
ments made by the nperson in wrongful 
possession.” 


7, The Indebtedness Relief Act was 
enacted for giving effect to the policy of 
the State to promote the economic inter- 
ests of the weaker sections of the people 
and, in particular, of the- Scheduled 


. Castes and the Scheduled Tribes as speci- 
. fied’ under. Art. 46 of the Constitution of - 


India. The Act is intended to provide ` 
relief from indebtedness to agricultural 
‘labourers, rural ‘artisans and: small | far- 
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mers. What dominated the mind of the 
Legislature is enlightened inthe definition 
of the words ‘creditor’ and ‘debtor’ in S. 3 
(h) and (j). The words demand no spaci- 
ous imagination or spirit of exploration. 


They postulate radiantly the relationship. 


of a debtor and a creditor only ‘when 
money has. been lent and borrowed. 
Under the definition of ‘debt’, which in- 
cludes any liability owing to a creditor 
in cash or in kind, any rent due in r2s- 
pect of any property including an agri- 
cultural land let out to a debtor is speci- 
fically, excluded. A fortiori the liability 
of a person in wrongful possession for 
payment of mesne profits must be deem- 
ed to have been excluded from the defi- 
nition of ‘debt’. That this was the obvious 
lintention of the Legislature is again plain 
from item (v) of the liabilities excluded, 


liability is also not included in the 
definition of ‘debt’, In Wharton’s Law 
‘Lexicon, ‘tortious’ has been defined to 
mean “anything done by wrong; an act 
involving a forfeiture of property”. In 
Oxford dictionary one of the meanings 
‘given for ‘tortious’ is “wrongful”. In 
‘Corpus Juris Secundum ‘tortious’ has 
been defined to mean “wrongful; of the 
mature of a.tort; it is convertible with 
the term ‘unlawful’”. It is clear from 
the definition of ‘mesne profits’ in S. 2 
(12) of the Civil P. C. that the essence 
of the claim for mesne profits is wrong- 
_ ful possession of the property. There can 
be no claim for mesne profits if the pos- 
session has not been wrongful. There- 
fore, ‘mesne profits’ clearly fall within 
the meaning of the words ‘tortious liabi- 
lity’ excluded from the definition of 
‘debt? under item (v). Therefore, the 
Court below rightly held that the debtor 





is not entitled to the protection of the’ 


provisions of the Andhra Pradesh Ordi- 
nance 25/76 now repealed and replaced 
` by the Iridebtedness Act, 1977. The Civil 
Revision Petitions must, therefore, fail. 
They are accordingly dismissed. No costs. 


Revisions dismissed. 
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OBUL REDDI, C. J. AND 
GANGADHARA RAO, J. 
Ednasa Shipping Co. Ltd., Hong Kong, 
Appellant v. Board of Trustees of the 
Port of Visakhapatnam, Respondent. 

Writ Appeal No. 585 of 1977, D/- 17-1- 
1978. 


DV/EV/B608/78/ABO/SSG 








wherein liability arising out any tortious’ 


(A) Major Port Trusts Act (38 of 1963), 
Ss. 123, 116, 13 — Regulations framed 
by Vishakhapatnam Port Trust Board 
under S. 123, Regulation 42 — Demand 
of security for amount of damage — Pre- 
vious action under S. 116 or 131_ nov 
necessary, : 


Regulation 42 says that the Masters 
and Owners of vessels shall be held 
liable for any damage whatsoever that 
shall have been caused by their vessels 
or servants to any of the works or pro- 
perty of the Board-and the Board re- 
serves the right to detain their vessels 
in Port until security has been given for 
the amount of damage caused. This 
Regulation shows that if damage is caused 
to any of the works or property of the 
Board by the Vessels or servants, the 
Masters and Owners of the Vessels are 
liable for that.-damage. The Board has 
the right to detain their vessels in the 
Port until security is given for the 
amount of damage caused. It implies that 
the Board can estimate damage and éall 
upon the Master or the Owner of the 
Vessel to give security for that. amount, 
If he does not give such security, they 
can detain the vessel in the Port. It 
cannot be said that it can be invoked 
only after action is taken either under 
S. 116 or S. 131 of the Major’ Port Trusts 
Act. (Para 6) 


(B) Major Port Trusts Act (38 of 1963), 
S. 123 — Regulations framed by Visha- 
khapatnam Port Trust Board under 
S. 123, Regulation 42 — Security — 
Nature of — Power of Port Trust Board 
not restricted — Terms can be imposed 
in security.. (Para 7) 


S. Venkateswaran, for N. V. Sur- 
yanarayana Murthy, K. L. Krishnan and 
V. Aravamudan, for. Appellant; K. Sri- 
nivasa Murthy, S. R, James and K. Na- 
garaja Rao, for Respondent. | 


GANGADHARA RAO, J.:— This Writ 
Appeal is filed by the petitioner in Writ 
petition No. 3829/76 against the Judg- 
ment of Jeevan Reddy, J., dismissing that 
petition. The Petitioner is Ednasa Ship- 
ping Co., Limited, Hong Kong, represent- 
ed by their Agents M/s. J. M. Baxi & 
Co.. Bombay. 


2. The motor vessel ‘Lalinda’ belong- 
ing to the petitioner arrived ‘at the Visa- 
khapatnam Port on 26th October, 1976. 
While it was being brought from ancho- 
rage to the berth, the two tug lines 
broke and the ship collided with the 
jetty. The Port Trust Authorities esti- 
mated the damage caused toithe jetty at 
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Rs. 16,00,000/-. The Port Trust Authori- 
ties called upon the Master of the Ship 
to deposit that amount failing whic 
they would not permit the ship to sail 
While. the petitioner contends that the 
collision took place on account of the 
negligence of the Port Trust Pilot, whc 
was then in overall command of the 
ship, the Port Trust Authorities contend 
that it took place on account of the 
-negligence of the Master of the Ship. In 
this appeal we are not concerned with 
that question. Some correspondence took 
place between the parties 
nature of the.Bank- Guarantee to be 
furnished by .the petitioner, but they 
could not arrive at any agreement. It is 
further stated that on 17th November, 
1976 while the said ship was being 
shifted from Dolphin Jetty to J-3 berth, 
-it collided again with a water barage 
belonging to the Port Trust, and the 
Port Trust Authorities demanded a fur- 
ther amount of Rs. 15,000/- by way of 
damiages on that account. The petitioner 
denied its liability even in respect of 
this collision, Since the ship was not 
permitted to sail without furnishing the 
Bank Guarantee as demanded by the 
Port Trust Authorities. the petitioner | has 
filed writ petition No. 3829/1976 in this 
Court. It was dismissed. Hence this 
Appeal, > Sis 

3. It is submitted. by the learned 
Counsel for the Appellant that the Port 
Trust Authority has no power to impose 
certain conditions in the Bank Guarantee. 
Those conditions are: that if a demand 
is made by the Port Trust Board for 
honouring the Bank Guarantee, the Bank 
. would have no right to decline to cash 
“the same for any reason whatsoever. 
The fact that there is a dispute between 


the Port Trust Board and the 
petitioner should be no ground. 
for the Bank to decline to 


honour the Bank Guarantee. If the Bank 
decline to honour the Bank guarantee 
that shall be a sufficient reason for the 


' Port Trust Board to enforce the Bank 


Guarantee unconditionally without any 
reference to the petitioner. The Bank 
-should further agree that a mere demand 
by the Port Trust. Board is sufficient for 
the Bank to pay the amount covered. by 
the Bank Guarantee without reference to 
the petitioner and any protest by the 
petitioner cannot be a valid ground for 
. the Bank to decline payment to the Port 
Trust Board. It is contended by the 
appellant that the Bank guarantee must 
be a security to secure the amount ulti- 


as to the’ 
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mately payable by the petitioner on its 
determination, but it cannot be in the 
nature of a call guarantee. It is urged 
that the Port Trust Authority has no 
power to pre-estimate the damage and 
call upon the petitioner to furnish a Bank 


.Guarantee for that amount. It is conten- 


ded that the power of the Port Trust ta 
recover the damage is by filing a peti- 
tion before a Magistrate under S. 116 
of the Major Port Trusts Act, 1963, or to 
file a suit under S. 131 of that Act. It 
is also submitted that- Regulation 42 
which empowers . the Port Trust Board 
to take security does not give them the 
power to impose the conditions referred 
to supra, in the Bank Guarantee. 


4. On the other hand, it is submitted 
by the learned Counsel for the Port 
Trust Board that the Port Trust has 
jurisdiction to impose such conditions 
particularly, in view, of the fact that it 
is a Foreign Ship and if it were to sail 
away, the Port Trust would have no 
remedy to recover the damages. . It is 
further submitted that if the damage 
caused to the Port.is not immediately 
repaired, it will cause dislocation to the 
traffic, and the Port Trust cannot afford 


-to wait until the quantum of damages is 


determined by a Court. Lasily it is 
stated that if ultimately a competent 
Court, or an arbitrator or by mutual 
negotiations the actual damage is ascer- 
tained, the balance of amount, if any, 
will be refunded to the appellant by the 
Port Trust Board. 


5. Before. we discuss this question we 
have to state that, as a fact, it is a pro 
forma of guarantee prescribed by the 
Central Government that is being fol- 
lowed in all such cases, 


6. Now we will refer to the relevant 
provisions of the Act and the Regula- 
tions. Under S: 116 of the Major Port 
Trusts Act, if through the negligence of 


‘any person_having the guidance or com- 


mand of any vessel, any damage is 
caused to a jetty, the amount of such 
damage shall on. the application of the 
Board be recoverable, together with the 
cost of such recovery, by distress and 
sale under a Magistrate’s warrant, of a 
sufficient portion of the boats, masts, 
spares, ropes, ‘cables; anchors or stores 
belonging: to such vessel. But, no Magis- 
trate shall ‘issue such a warrant until 
the Master of the vessel has been duly 
summoned to appear before him and; if 
he appears, until he has been heard. No 


- such warrant shall also be issued if the 
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vessel was at the time under the orders of | 


duly authorised employee of the Board and 
the damage caused was attributable to 
the order, act or improper omission of 
such employee. A prima facie reading of 
that section shows that an application 
has to be made to a Magistrate only to 
recover the amount of damages, but not 
to determine the amount of damages. It 
does not show that the Magistrate has 
to determine the . quantum of damages. 
Section 131 of the same Act provides, 
that without prejudice to any other action 
that may be taken under that Act, a 
Board may recover by suit any rates, 
damages, expenses, costs or in the case 
of sale the balance thereof, when the 
proceeds of sale are insufficient, or any 
penalties payable to, or recoverable by 
the Board under this Act or under any 
regulations made in pursuance thereof. 
Thus, this Section gives a remedy of a 
suit also to the 
damages. Basing on these two sections, 
it is argued by the learned Counsel for 
the appellant that the Port Trust can 
proceed only under these two Sections 
to recover the damages, but it cannot 
itself determine it and call upon the 
appellant to furnish a Bank Guarantee 


with the terms mentioned therein. Here. 


we may note that the Port Trust has not 
taken any action either under S. 116 or 
S. 131. Now we will refer to Regulation 
42. The Regulations are made under 
S. 123 of the Major Port Trusts -Act. 
Regulation 42 says, that the Masters and 
Owners of Vessels shall be held liable 
for any damage whatsoever that shall 
Ihave been caused by their vessels or 
servants to any of the works or property 
of the Board and the Board reserves the 
right to detain their vessels in Port until 
security has been given for the amount 
of damage caused. This Regulation shows 
that if damage is caused to any of the 
works or property of the Board by the 
Vessels or servants, the Mas- 
ters and Owners of the Ves- 
sels are liable for that damage, The 
Board has the right to detain their ves- 
sels in the Port until security is given 
for the amount of damage caused, It im-= 
plies that the Board can estimate damage 
and call upon the Master or the Owner 
of the Vessel to give security for that 
amount. If he does not give such secu~ 
rity, they can detain the vessel in the 
Port. It cannot be said that it can be 
jnvoked only after action is taken either 
puder S. 116 or §, 131 of the Major Port 


Trusts Act, ~ 


+ 


Board to recover, 


: AIR. 


| 

7, The next question for our conside- 
ration is whether the power given to the 
Port Trust Board to take security under 
that Regulation gives them the power ta 
impose the conditions ‘mentioned in the 
security bond, Regulation ' 42° simply 
speaks of security. It means, it can be 
even a cash security for the amount of 
damage caused, Therefore, we are of the 
opinion that the Port Trust Board is not 
precluded from calling upon the appel- 
lant to furnish a Bank Guarantee which 
it can encash. Equally, it cannot be said 
that the conditions imposed in the Bank 
Guarantee are not justified iin the cir- 
cumstances of the case. The vessel be- 
longs to a Foreign National; It is not 
possible to recover the sum, once the 
vessel leaves the territorial waters of the 
country. The Port Trust Board cannot 
be compelled to go to a Court of law 
for determining the damage. The Board 
cannot wait until the damage is deter- 
mined by a Court of law. They have te 
immediately repair the jetty. Otherwise, 
the operational efficiency of the Port will 
go down and there will be complete dis- 
location and other Vessels which have to 
come in, cannot be provided: with berths 
as per the schedule. If the appellant is 
aggrieved by the decision of the Board 
regarding the assessment of! damage, he 
is not precluded from moving a Court of 
law. The learned Counsel for the appel- 
lant has not brought to our notice any 
provision of the Act which precludes the 
appellant from filing a suit. On the other 
hand, 5. 120 of the Major Port Trusts 
Act makes it clear that even the appel- 
lant can file a suit. In these’ circumstan- 
ces, we are of the opinion that the con- 
ditions imposed by the Port ‘Trust Board 
in the Bank Guarantee are reasonable 
and, they are entitled to impose those 
conditions under Regulation 42. It is not 
shown to us that they are contrary to any 
provisions of the Major Port! Trusts Act, 
In this connection we may also refer to 
S. 65 of the Major Port Trusts Act, 
which says that Port-Clearance shall not 
be given until the amount payable under 
the Regulation had been paid by the 
Owner or the Master of a vessel. If the 
appellant is not prepared ito. give the 
Bank Guarantee as stipulated by the 
Port: Trust Board, his vessel’ will not be 
permitted to sail out of the Port, and 
nobody compels him to give the Bank 


Guarantee. | 


. 8. The learned Counsel for the appel- 


- lant has referred to the security bonds. 
- taken in other Ports, That will have no 


p. 
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relevance to decide the validity of the 
Bank Guarantee which the appellant is 
called upon to give in this particular 
case. The Bank Guarantee which the 
appellant has to furnish and which is 
liable to be encashed will be subject 
to the determination of damages, if any, 
by a competent Court or Tribunal or by 
mutual negotiations. between the parties, 
$. In these circumstances, we are not 
persuaded to take a different view of the 
matter from the one taken by Jeevan 
Reddy, J. We confirm his Judgment and 
dismiss this Writ Appeal with costs. 

Advocate’s fee Rs. 150/-. 
Appeal dismissed, 
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- OBUL REDDI, C. J. AND 
NARASINGA RAO, J. 
._ Vaddi Venkat Reddy, Petitioner v. 
M. Chinna Narayana, Respondent. 
Case Referred No. 102 of 1976, DJ- 


17-1-1978.* 

Andhra Pradesh (Telengana Area) 
Money Lenders Act (5 of 1349 Fasli), 
S. 12 — Limitation Act (36 of 1963), 


Art. 126 — Payment of decretal amount 
by . instalments — Application under 
S. 12 — No particular period for making 
application to Court prescribed — Appli- 
cation made after thirty days from the 
date of decree held not barred by Art. 
126. (Para 2) 


Anno: AIR Comm. Limitation Act (5th 
Edn.), Art. 126, N. 2. 


‘K. Pratap Reddy, for Petitioner; T. 
Venugopal Reddy, for Respondent. 


OBUL REDDI, C. J.:— This is a` refer- 
ence under S. 113 of the Civil P. C. The 
District Munsif, Kollapur was of the 
view that there i5 a conflict between the 
period of limitation prescribed by Art. 
126 of the Limitation Act and S. 12 of 
the Money Lenders Act No. V of 1349-F.; 
and therefore. made a reference to this 
Court for resolving the conflict. 


2. The relevant facts are these: The 
judgment debtor filed an application 
under $. 12 of the Money Lenders Act 
seeking payment of the decretal amount 
in instalments. The decree against him 
was passed in O, S. 8 of 1974 on the file 
of the District Munsiff, Kollapur on 


*(Referred by Munsiff Magistrate Kolla- 
pur, D/- 14-7-1976.) ~ 


EV/FV/C64/78/AS/DVT _ 











V. Venkat Reddy v. M. Chinna Narayana i 
. 14-7-1975 and the application I. A. 2 of 
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1976 was made by him on 19-1-1976. On 
notice to the decree holder, the decree 
holder raised an objection that in view 
of the period of limitation prescribed by 
Art. 126 of the Limitation Act, the appli- 
cation of the judgment debtor was not 
maintainable, The District Munsiff though 
made the reference to this Court had, 
however, expressed his opinion that S. 12 
of the Money Lenders Act being a special 
local law applicable to the Telengana 
area, is the provision that is applicable. 
Art. 126 of the Limitation Act prescribes 
for the payment of amount of the decree 
by instalments, thirty days period of 
limitation from the date of the decree is 
prescribed for making an application. 
The application for payment by instal- 
ments was not filed by the judgment. 
debtor in this case within the period of 
limitation prescribed relying uoon S. 12 
of the Money Lenders Act which to the 
extent relevant provides :— 


“S. 12 (1): The Court.may, in respect 
of a decree without instalments passed 
after the commencement of this Act, at 
any time on the application of judgment 
debtor after notice to the decree holder, 
direct that the amount ofthe said decree 
paid in such number of instalments and 
subject to such conditions and on 
such dates as may, in its opinion, be 
proper having regard to the circum- 
stances of the judgment debtor and the 
amount of the decree, 


EOR 


Provided that such power shall not be 
exercised more than once in respect of 
the same decree,” - 

Admittedly, this was the first application 
filed by the judgment~-debtor. A reading 
of S. 12 of the Money Lenders Act makes 
it clear that no period of limitation is 
prescribed for payment of the decretal 
amount by instalments. The only re- 
quirement is that the Court should order 
notice to the decree holder before it 
directs that the decree amount shall be 
paid in such number of instalments 
and subject to such conditions as it may 
be prescribed. The Money Lenders Act 
is a beneficial legislation intended to re- 
gulate the transactions of money lending 
by making better provisions for its con- 
trol so that .money lenders may not 
exploit. the debtors, It is a self contained 
Act providing the procedure to be fol- 
lowed in suits for. recovery of loans. It 
is with a view to afford facilities to a 
debtor that S. 12 has been introduced 


‘so that it may be possible for the judg- 
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ment debtor to pay in instalments the 
decretal amount. The legislature there- 
fore did not prescribe any particular 
period for making an application to the 
Court for payment by instalment. If the 
decree did not provide for payment of 
instalments, then under S. 12, it would 
be open to the judgment debtor to make 
an application. The Money Lenders Act 
being a special enactment providing for 
no particular period of limitation the 
Limitation Act which provides for a 
specific period of limitation is not applic- 
able. Art. 137 cannot also limit the right 
of the judgment debtor to make an 
application as Art. 137 applies to apoli- 
cations other ‘than applications under 
Art. 126. We therefore hold that the 
applicaticn filed by the judgment dektor 
is maintainable. The reference is answer- 
ed accordingly. 

Reference answered EEE E 
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S. OBUL REDDI, C. J. AND 
GANGADHARA RAO. J.. 
Machiraju Vishalakshi and others, 
Appellants v. The Treasurer, Council of 
India Mission of the Luthern Church in 
America Guntur-2 and others, Respon- 

dents,- l 
A. A. D. Nos. 19 and 20 of 1976, D/- 
§-12-1977.* 


Motor Vehicles Act (4 
S. 110-B — Accident resulting in death 
ef passengers taken by driver in car — 
Payment of compensation — Owner’s 
liability. (Torts — Master and servant 
— Vicarious liability), 


Where the master ordered the driver 
to take the car for servicing, to ‘certain 
place, permitting one police constable 
known to him to travel in car; the master 
further told the driver not to pick up 
any passenger en route but the driver 
picked up passengers on the way to 


make some money for himself and com-- 


mitted an accident during the transit 
resulting in death of the passengers; the 
master could not be held liable for pay- 
ment of compensation under S. 110-B. 
The fact that master had permitted one 
known person to be taken in the Vehicle 
would not give rise to a presumption 


*(Against orders of Motor Accidents 
Claims Tribunal (Dist. J.) West Goda- 
vari at Eluru, D/- 23-12-1974.) 


EV/ FV/ C36/ 78/, AMG/ DVT 





M. Vishalakshi v. Luthern Church 


` awards passed by the 


of 1939), 


A.LR. 


that the master had permitted impliedly, 
the driver to pick up the passengers on 
the way unknown to him and collect 
some fare from them. The driver while 
doing so had done something for himself 
which was not part of the duty or job 
entrusted to him. Further, the master 
could not be held liable for the wrongful 
act of his servant simply because the 
accident occurred when the latter was 
engaged on former’s business, i e. in the 
course of master’s business, AIR 1966 
SC 1697 Rel. on. 1976 ACJ 72 (Guj). 
Disting. (Para 5) 

Anno: AIR Comm. Motor Vehicles Act 


(1939) (1st Edn.), S. 110-B, N. 4. 

Cases Referred: Chronological Paras 
1976 ACJ 72 (Guj) 5 
AIR 1966 SC 1697 5 


N. V. Suryanarayana Murthy, for 
Appellant in both the Appeals, A. S. Pra- 
kasam, for Respondent Nos. 1 and 4 in © 
both the Appeals. ` 

S. OBUL REDDI, C. Ji :— | ‘These two 
miscellaneous appeals arise ‘out of two 
Motor Accidents 
Claims Tribunal, West Godavari at 
Eluru in O. P. Nos. 75 and 76 of 1969. 
The claimants who are the legal repre- 


‘sentatives of the two deceased persons 


are the appellants before us. They filed. 
separate applications under S. 110-A 
of the Motor Vehicles Act read with 
R. 514 of the Rules for awarding com- 
pensation. 


2. In O. p. No. 75 of 1969 out of 
which C. M. A. No. 19 of 1976 arises, 
the claimant asked for compensation of 
an amount of Rs. 50,000/- and in O. P. 
No. 76 of 1969 out of which C. M. A. 
No. 20 of 1976 arises, they asked for 
compensation of Rs. ~40.000/-. On 15-4- 
1969, a Fiat Car A. P. G. 8138 belonging 
to the first respondent. the, Treasurer, 
Council of India Mission of the Luthern 
Church in America, Guntur, 'was involv- 
ed in an accident between milestones 
310/5 and 310/4 Grand Trunk Road, 
while it was being taken from Rajah- 
mundry to Guntur. The, Fiat Car was 
driven by the Second Respondent, driver 
who was in the employment of the First 
respondent. A Police Constable who 
wanted to go from Rajahmundry to Gun- 
tur got into the car with the permission 
of the first respondent. The driver took 
the car up toabusstand at Rajamundry 
and there parked it to have tea ina 
nearby tea stall. After he returned, the 
two deceased persons who wanted to go 
to Guntur and two ‘others got into the 
car with the permission of: the driver, 
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While the Fiat Car was on its onward 
journey to. Guntur, the . accident result- 
ing the death of the Police Constable 
and the two deceased passengers’ occurred 
_ when it went off the road and dashed 
against a tree. The -dependents of the 
Police Constable did not file an applica- 
tion under S. 110-A of the Act, but the 
dependents of the two deceased passen- 
gers filed the two applications claiming 
compensation at the rates stated above. 


3. The first respondent . resisted the 
action on the ground that he had not 
authorised the driver to take any passen- 
gers in the car, that he did not know 
anything about the two deceased passen- 
gers having got into the car at the bus 
stand or the driver having permitted 
them to board it on payment of some 
charges and that it was not part of the 
duty or business of the driver to take 
passengers on the way and therefore, 
his liability is not attracted. The driver 
of the car,in his counter, stated that he 
drove the car with due care and dili- 
gence, but on account of the lorry that 
came in the opposite direction, the ac- 
cident occurred. According to him, there 
was another lorry and therefore to avoid 
dashing against the second lorry, he 
swerved his car to the left and as there 
was no sufficient space, the car 
dashed against a tree. He, how- 
ever, survived, but the constable 
and two other passengers who boarded 
the ‘car died in the accident. According 
to him, the first respondent had not 
given him any permission to pick up any 
passengers from the bus stand. 


4. The Tribunal. on the 
framed appropriate issues and found on 
the main issues that the second respon- 
dent was rash and negligent in driving 
the motor vehicle, that the two deceased 
passengers were unauthorised passengers 
in the motor car and that the driver 
was not acting within the scope of his 
employment and authority. In that view, 
it held that the first respondent and the 
Insurance Company are not liable. He, 
however, held that the driver alone is 
liable to pay compensation at the rates 
awarded. ` 


5. Mr. Suryanarayana Murthy, the 
learned counsel appearing for the appel- 
lants claimants contended that the aver- 
ments in thẹ counter filed by 'the first 
respondent and his evidence would. show 
that there was implied authority to the 
driver and that he had: acted in the 
course of his -employment and duty 
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pleadings” 


` permitted Yesudas, 
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in -taking the two 


Luthern ‘Church 


assigned to him, 

deceased passengers, 
Tribunal was in error in holding that the 
liability of the owner of the vehicle and 


and therefore. the ' 


the insurance company was not attracted.: 


It -is therefore necessary’ to. refer ta the 
counter filed by the first respondent, the 
Treasurer of the Luthern Church. He 


had entrusted the car.to the driver, the 


second respondent on the night of 14-4- 


1969 for . getting it serviced at Guntur. 
. and permitted Yesudas, a police const-: 


able who had requested for a free ride 
to travel in the car up:to Guntur. The 


reason for permitting Yesudas to travel. 


in the car as stated by him in his evid- 


ence was that Yesudas’s mother-in-law 


was working in the Mission hospital and 
therefore.. he permitted: the constable to 
go to°-Guntur in ‘the car. He averred 
that he specifically told the driver not 
to give lift to any other person ard in 
spite of his definite instructions, the 
driver gave lift to four more persons in- 
cluding the two deceased and therefore, 
it is a case where-he acted wholly out- 
side the scope of his employment and 
contrary to the instructions given to him. 
-The evidence of the first respondent .as 
R. W. 1 and of the driver as R. W. 2 
establishes that only -Yesudas got into 
the car when it left the Mission com- 
pound at Rajahmundry. The car was 
parked en route at the bus stand in 
Rajahmundry. The two deceased passen- 
gers and two others, who survived, did 
not get into.the car at the residence of 
R.. W. 1. They got into the car only at 
the bus stop where it was stopped by 
the driver to have tea. The fact‘ that the 
car was stopped at the bus stop goes to 


_establish that the owner of the vehicle 


had no idea about what the driver did 
with the car after the car left his house 
or compound. We can understand the 
argument of Mr. Suryanarayana Murthy 
that the driver had implied authority to 
take passengers in the car-if the deceas- 
ed and two others got into the car when 
the car was in the compound of the first 
resrondent’s residence or the first res- 
pondent was present at the bus stand 
when the two deceased and two athers 
got into the car, According to Mr. Surya- 
narayana. Murthy, it is a matter of pre- 
sumption when the first.respondent had 
Police constable to 
travel from Rajahmundry: to Guntur in 
-the car that he had impliedly permitted 
the driver to take others also in;the car. 
‘There is absolutely no warrant for draw- 
ing any such presumption on the mate- 


fea Nye mek Pp OR 


312 A.P. [Pr. 5] 


rial placed before us. The first respon- 
dent is the Treasurer of the Luthern 
Church Mission, His specific case is that 
he permitted only Yesudas, whose 
mother-in-law happened to work under 
him, to travel in the car, and he had 
given specific instructions to his driver 
not to take anybody else in the car, The 
first respondent had never told the dri- 
ver to stop the vehicle at the bus stand. 
It is therefore a case where the second 
respondent-driver on his own allowed 
the two deceased and two others to get 
into the car on receiving some payment 
from them. The car was being taken 
from Rajahmundry to Guntur to have 
free servicing from the premier automo- 
biles which had supplied the car. It was 
a new car entitled to free servicing there- 
fore it was being sent to Guntur. The 
learned Counsel, Mr. Suryanarayana 
Murthy also commented on the fact that 
two of the pasengers who had survived 
have not been examined by the first 
respondent. . The first respondent stated 
in his evidence that he heard about the 
accident only the next day evening. He 
could not have possibly known who the 
other passengers were. Admittedly, the 
two deceased persons and the two sur- 
vivors-are absolute strangers to the first 
respondent. It is rather improbable that 
he would have permitted four absolute 
strangers to travel by the Fiat car, that 
too when it was going for servicnig to 
Guntur. The learned counsel, Mr. Surya- 
narayana Murthy sought to place reli- 
ance upon a judgment of the Gujarat 
High Court in Amthibén Maganlal v.. 
Superintending Geophysicist ONGC 1976 
ACJ 72 to contend that even when a dri- 
ver picks up passengers en route, provided 
he was on duty in the course of his em- 
ployment, the master would still’ be 
vicariously liable in the event of the 
death or injuries to those passengers 
involved in the accident. That was a case 
where a Deputy Engineer had picked up 
the deceased person and another injured 
claimant in his jeep and had gone with 
them for a visit to a site. On return 
journey, the jeep met with an accident. 
That was due to an O.N.G.C. truck 
dashing against the jeep. The material 
question which arose for consideration 
in that case was whether there was sole 
negligence or composite actionable neglig- 
ence or contributory negligence so that 
the liability could be apportioned be-~ 
tween. various responsible parties in 
accordance with their responsibility. The 
‘©. N; GC., which- was ‘one of` the: -res- 
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pondents had taken up an: alternative 
plea of contributory negligence of the 
deceased on the ground that;the deceas- 
ed was sitting in the front geat in the 
jeep. In other words, if the deceased was 
not sitting in the front seat, he would 
not have died in that accident. It may 
be pointed out that, that was a case 
where the Deputy Engineer had picked 
up two persons in the jeep.) That was 
therefore not a case where the two per- 
sons gct into the jeep on ‘their own. 
They were taken into the jeep by the 
Deputy Engineer.. That was, not a case 
where the driver without the permission 
of the master had picked up passengers 
to travel in the vehicle. The Supreme 
Court had occasion to consider in Sita- 
ram v. Santanuprasad, AIR 1966 SC 1697 


‘as to when the master’s vicarious liabi- 


lity is attracted. Hidayatullah, J, per 
majority observed that 
“a master is vicariously liable for the 


acts of his servant acting in, the course 


of his employment. For the master’s 
liability to arise. the act must be a 
wrongful act authorised by..the master 
or a wrongful and unauthorised mode of 
doing some act authorised by' the master. 
The driver of a car taking the car on 
the master’s business makes ' him vica- 
riously liable if he commits an accident, 
But it is equally well settled that if the 
servant at the time of the accident, is 
not acting within the course: of his em- 
ployment but is doing something for 
himself. the master is not liable. There 
is a presumption that a vehicle is driven 
on the master’s business and by his, 
authorised agent or servant but the pre- 
sumption can be met.” ' 


Indisputably, in this case, the Fiat | 
was being driven on the. master’s busi- 
ness by the driver employed by the 
master, but the master’s liability arises 
only if the accident occurs while the 
driver drives the car on the master’s 
business, but if the driver ‘drives the 
vehicle contrary to the purpose for 
which it was intended and contrary to 
the purpose for which it was entrusted 
to him, then the master will not be 
vicariously liable. This is a case where 
the driver in the course of his employ~ 
ment was doing some thing for himself. 
The mester had only ordered that the 
car shculd be taken with Yesudas to 
Guntur for servicing. He had never told 
the: driver to pick up any passengers 
en route. The driver had , picked up). 
passengers on the way to make .some 
money for himself, . This.is some thing 
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hich he did for himself and therefore, 
it cannot be said that what he 
did for himself is also part of the duty 
or job entrusted to him. It was no 
part of the drivers duty or busi- 
mess to pick up passengers on the way. 
The fact that the master had permitted 
one known person to be taken in the 
vehicle will not give rise to a presump- 
tion that the master had permitted the 
driver to pick up passengers on the wzy 
and collect some fare from them. The 
master as pointed out by the Supreme 
Court, is not liable for the negligence or 
wrongful act of his servant simply b2- 
cause it is committed at a time when the 
servant is engaged on his master’s busi- 
ness. It must be committed in the 
course of that business, so as to form a 
part of it, and not be merely coincident 
in time with it. The accident resulting 
fn the death of the two deceased persons 
cannot therefore be said to be due to a 
lawful or authorised act done by the 
driver in the course of his business. We 
are therefore unable to disturb the find- 
ings recorded by the Tribunal. 

6. In the result, the Civil Miscel- 
faneous Appeals fail and they are ax 
cordingly dismissed, but without costs. 








7, The learned counsel Mr. Surya- 
narayana Murthy made an oral app- 


cation for leave to appeal -o 
the Supreme Court. We are un- 
able to certify that any —sub- 


stantial question of law of general im- 
portance which, in our opinion, needs <o 
be decided by the Supreme Court arises 
in this case. The oral application is 
therefore rejected. ; 
Appeals dismissed. 





AIR 1978 ANDHRA PRADESH 313 
LAKSHMAIAH, J. 

Avvaru Burraiah Choultry, Petitioner 
y. The Asst. Collector, Tenali and others, 
Respondents. 

Writ Petn, No. 3783 of 1976, D/- 18-11- 
1977. - 

Constitution of India, Art, 226 — Find- 
ing of fact — Interference — A. P. 
(Andhra Area) Tenancy Act (18 of 195€), 
S. 13 — Petition by landlord under S. 13 
to evict tenant for default.in payment of 
rent — Appellate authority’s finding of 
fact that landlord . failed to discharce 
burden to prove default based on evid- 
ence — No interference under Art, 226, 


: cv/ DV/B86/ 78/GNB/VBB 


Se a a ee SN 


-A. Burraiah Choultry wv, Asst, Collector, Tenali 


. [Prs. 1-3} A.P. 313 


The jurisdiction under Art. 226 is tech- 
nical, The. strict principles of evidence 
are not applicable to statutorily consti- 
tuted authorities, Any infringement of 
those principles by the appellate autho- 
rity under the A. P. Act is no ground 
for interference under Art. 226, No doubt 
under Art. 226 the High Court can inter- 
fere with the findings of facts recorded 
by the authorities concerned when there. 
is no evidence in support of the findings 
or when the finding is based on legally 
inadmissible evidence. -The adequacy of 
evidence is a matter on the basis of 
which the High Court’s interference is 
not warranted. If there is some eviden- 
tiary basis for the finding no interference 
by the High Court is called for. There- 
fore the finding of fact of the appellate 
authority in an application by the land- 
lord under S. 13 to evict the tenant for 
default in payment of rent, that the 
landlord had not discharged the burden 
of proving default by the tenant cannot 
be interfered with under Art, 226 when 
it is based on evidence. (Para 13) 
- Anno: AIR Comm., Constn. of India, 
(2nd Edn.), Art. 226, N. 7. 


T. Veerabhadrayya, for Petitioner; 
Govt. Pleader for Revenue (NS) (for 
Nos. 1 and 2) and G. Bhaskara Rao and 
T. Durga Prasad Rao (for Nos, 3 and 4), 
for Respondents. 


ORDER: — This is an application 
filed under Art. 226 of the Constitution 
of- India for the-issuance of a -Writ of 
Certiorari seeking the quashing of the 
order dated 3rd of Nov., 1966 in A. T. A, 
No. 66/74 on the file of the Assistant 
Collector, Tenali, the lst respondent 
herein, 


2. The petitioner-choultry owns on 
extent of Ac. 4.00 of wet land in Survey 
No. 107/1 and an extent of 20 cents of 
dry land in Survey No. 112/6 in Kas-« 
kurru Village, Bapatla Taluk, Guntur 
District. One Prasadam Ramaiah was 
cultivating the said lands. He died in the 
year 1969. Thereafter respondents 3 and 
4, who are the sons of the deceased 
Ramaiah, became the cultivating tenants. 
They filed’ A.T. P. No. 24 of 1972 on the. 
file of the - Deputy Tahsildar, Ponnur- 
under S. 16’of the Andhra Pradesh 
Tenancy Act, 1956 arid obtained a decla~ 
ration that they are the cultivating 
tenants in respect of the aforesaid lands, 


` 3. The case of the petitioner is that 


‘respondents 3 and 4 paid the rent at the 


rate of 34 bags of paddy- during the 


.- years 1969-70 : ‘and 1970-71 but committed 


apts 
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default in paying the rent for the year 
1971-72. Therefore the petitioner filed 
A.T.P. No. 77 of 1972 on the file of the 
Deputy Tahsildar, Ponnur seeking the 
eviction of the respondents from the 
schedule lands. ` Prasadam Sambiah, the 
brother of respondents 3 and 4 who was 
impleaded as the 2nd respondent in 
A.T. P. 77/72, remained ex parte. Res- 
pondents 3 and 4 filed a counter resist- 
ing the application stating inter alia that 


the allegations contained in the peti- 
tion are all frivolous, 
4. The Deputy Tahsildar found on 


. that petition that the rent payable was 
34 bags of Paddy by respondents 3 and 4, 
but respondents 3 and 4 delivered only 
30 bags of paddy and consequently there 
was a default on their part which entails 
eviction under S. 13 (1) of the Act. In 
the result, 
against respondents 2 and 4 
March 1974. 


5. Aggrieved by that decision ‘respon- 
dents 3 and 4 filed A. T. A. 66/74 on the 
file of the Assistant Collector, Tenali. 
` The Assistant Collector, Tenali formulat- 
ed the material point for consideration 
in the following terms: 

“(1) Whether there was a fresh ten- 
ancy agreement in the year 1969 to pay 


-on Ist 


34 bags of paddy for the entire holding’ 


and whether the appellants committed 
default in payment -of the maktha due 
by them?” 

The appellate authority held “that the 
petitioner failed to prove their tenancy 
as well as the default in payment of 
the Maktha. In the result, the appeal 
was allowed on 3rd Nov. 1976. 


6. It is under those. circumstances, the 


petitioner invoked the extraordinary 
jurisdiction of this Court under Art. 226 
of the Constitution seeking the quashing 
of the decision rendered by the appel- 
late authority. 


7. Sri  Veerabhadrayya, the learned 
counsel for the petitioner submits that 
the decision of the appellate authority is 
vitiated both by omission to consider 
certain important factors taken into ac- 
count by the orignial authority as well 
as by taking certain extraneous factors 
for the disposal of the case and which 
influences the decisior thus wartaning 
interference by this Court. 


8. Sri Bhaskara Rao, the learned 
counsel appearing for respondents 3 and 
4 submits on the other hand that the 
decision sought to be quashed is a find- 
ing of fact arrived at by the appellate 


A 
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the eviction was ordered 


1969-70, 1970-71 and 1971-72 
fore, the petition is not maintainable, 


AIR. 


authority on the basis of evidence adduc<: 
ed in this case as not warranting any 
interference by this Court. 


.3. The point therefore, that 
determination is: 

Whether the decision of the| Assistant 
Collector, Tenali, Guntur District, dated 
3-11-1976 rendered in A.T. A. No, 66/74 
is liable to be quashed ? . | 
The case of the petitioner as disclosed 
from the petition filed before the Deputy 
Tahsildar, Ponnur in A.T.P. No. 77/72 
is that he is the Managing Trustee of. 
Avvaru Burraiah Trust and the schedule 
lands comprising an extent of. Ac. 4.00 
wet and 20 cents dry belong to the 
Choultry. The father of respondents 3 
and 4 wās the cultivating tenant of the 
schedule lands previously. As he be- 
came old and could not cultivate the 
schedule lands himself personally’ he. ex- 
pressed that he would surrender the 
possession. Respondents 3 and| 4 approa= 
ched the petitioner and requested: him to 
permit them to cultivate the schedule 
lands on the same terms and| conditions 
as before. The petitioner demanded forty 


bags of Makta for the entire extent. On 


arise ses for 








.the intervention of the mediators, it was 


settled at 34 bags. It was an oral agree~ 
ment of lease for three -years from 
1969-70 to 1971-72. Respondents 3 and 4 
agreed to pay the Makta during the 
month of January every year. They paid 
the Makita for the year 1969-70 and 
1970-71 and obtained receipts from the - 
petitioner, but failed to pay in spite of 
demands personally and through media- 
tors for the year 1971-72 and became 
defaulters. 


10. The petition was resisted by res- 
pondents 3 and 4 stating among other 
things that the annual makta for the 
schedule lands was 
They have paid the entire makta due for 
and there» 


11. The only question that arises in 
this case is whether respondents 3 and 4 
committed default in the matter of pay- 
ment of rent at the rate of 34 bags per 
acre for the year 1971-72, The case of 
the petitioner is that subsequent to the 
death of the father of respondents 3 and 
4 in the year 1969, an oral agreement of 





‘Tease for 3 years from 1969 to 1972 was 


entered into. Even- according to the peti- 
tioner, respondents 3 and 4 | paid the 
amount due for the previous two years, 
but .they committed default for the year 
1971-72. It is the case of the petitioner 
that he passed on receipts to ‘respon= 


73 bags of paddy. - 


t 
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dents 3 and 4. The petitioner could have 
produced the counterfoils of the receipts 
` which would have clinchingly proved as 
regards the quantum of rent. He did not 
do so. An application giving rise to the 
above writ petition was filed under S. 13 
of the Andhra Pradesh (Andhra Area) 
Tenancy Act, 1956, which in so far as it 
is material reads thus :— 


‘13, Termination of tenancy. Not- 
withstanding anything contained in Sez- 
tions 10, 11 and 12, no landlord shall be 
entitled to terminate the tenancy and 
evict his cultivating tenant during the 
currency of a lease except by an app- 
cation made in that behalf to the Tahsil- 
dar, and unless such cultivating tenant— 


` (a) has. failed to pay the rent due by 
him within a. period of one: month fron 
the date stipulated in the lease deed, or 
in the absence of such stipulation, with.n 
a period of one month from the date on 


which the rent is due according to the 
usage of the locality......... n i 
Even according to the petitioner, the 


lease that was entered into, on which 
reliance is sought to be placed, was en- 
tered into in the year 1969 and that was 
an oral lease. Therefore, whether or not 
it is 34 bags or 30 bags that was stipul- 
ated as payable is purely a question of 
fact about which the statutory autho- 
rities are rendered competent to decide. 
Further the question whether or nət 
there is a default also is a matter that 
was committed to the discretion of the 
statutorily-constituted authorities. The 
original authority in this (case) came z0 
the conclusion that the agreement was for 
the payment of 34 bags, but found res- 
pondents 3 and 4 as having paid the 
Makta at the rate of 30 bags and under 
those circumstances the original autho- 
rity came to the conclusion that there 
was a default committed by the respon- 
dents in the matter of payment of four 
bags and therefore, the eviction petiticn 
was ordered for the aforesaid default 
committed by respondents 3 and 4. The 
appellate authority came to the conclu- 
sion that the onus is upon the. petitioner 
to establish the existence of that agree- 
ment as alleged to have been entered 
into in the year 1969 with the stipule- 
tion to pay the 34 bags. The lower ap- 
pellate Court came to the following cor- 
clusion : i 


“Having filed the petition seeking èvic- 
tion of the respondent therein from the 
petition schedule lands, the burden is 
heavily upon him to prove _ the. fresa 
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tenancy and default in payment of 
makta by the respondents. Viewed in the 
light of the evidence adduced on behalf 
of the appellants therein, J feel that the 
respondent has failed to prove fresh 
tenancy as well as default in payment 
of makta by the appellants......... Ai 


12. The appellate authority, therefore, 
came to the conclusion that the burden 
lay upon the petitioner herein as regards 
the existential aspect of the agreement 
with the stipulation to pay at the rate of 
34 bags as maktha and the default plead- 
ed by him was-not proved by the peti- 
tioner and therefore, the petition was 
dismissed. The question is: In exercising 
jurisdiction under Art. 226, whether 
such a finding can be interfered with. 


13. No doubt, Sri Veerabhadrayya, 
the learned counsel appearing for the 
petitioner brought to my notice certain 
features considered by the original au- 
thority, but found omitted from being 
considered by the appellate authority. 


' The jurisdiction under Art. 226 is tech- 


nical, Any infringement or violation of 
the strict principles of evidence, calling 
for interference by the appellate Court, 
cannot be pressed into service success-+ 
fully for interference by this Court under 
Art. 226 of the Constitution. The strict 
‘principles of évidence are not applicable 
to proceedings before the statutorily 
constituted Tribunals or authorities. For! 
one thing, the point that was considered 
by the Tribunals was whether or ‘not 
there was a default committed by res- 
pondents 3 and 4. The appellate Court 
competent to arrive at a finding of fact, 
recorded the finding that the burden is 
upon the petitioner and the petitioner 
failed to discharge that burden. No 
doubt, it is open to this Court in exer- 
cise of the jurisdiction under Art. 226, to 
interfere with the findings of facts 
recorded by the authorities concerned 
either when there is no evidence adduc-} 
ed in support of the findings sought to: 
be impugned or when the finding is’ 
found to have been based upon legally: 
inadmissible evidence. The sufficiency or, 
adequacy of evidence is a matter on the, 
basis of which this Court’s interference 
is not warranted. If the-finding that is 
sought to be assailed is found to have 
been secured on some evidentiary basis, 
no interference by this Court is called 
for. In the. present case, the only ques- 
tion was .whether respondents 3 and 4 
committed default or not. The ultimate 
finding recorded was that the petitioner 
did not discharge that burden and there- 


| 
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fore, this is not a fit case where- this 
[court can interfere with the decision of 
he Courts below. 

14. For the aforesaid reasons, I am 
satisfied that there ar2 no merits in this 
writ petition. The writ petition is, there- 
fore, dismissed, but in the circumstances 
without costs, Advocate’s fee Rs. 150/-. 

i Petition dismissed, 


Once 
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Mothika Mutyalu and another, Appel- 
fants v. Malladi Rajyalaxammamma and 
others, Respondents. 

Appeal No. 444 of 1975, D/- 20-9-1977.* 

(A) Civil P. C. 


injunction order — Validity — Exercise 
of inherent powers of Court to declare 
sale illegal — Scope. 

A sale held in execution of a decree 
even contrary to an order of injunction 
restraining the decree-holder from pro- 
ceeding with the execution is not ipso 
facto void or illegal. The Court however 
should not, in appropriate cases when 
it is of the view that its order had been 
transgressed and the sale had been held, 
allow the party who has violated the 
order of injunction to derive any advant- 
age from such violation and should res- 
tore the parties to the same position as 
they were before the injunction order 
was made, and in order to achieve this 
purpose it has power in appropriate cases 
to set aside the sale. {In the instant case, 
however, the appellants had not made 
out that circumstances existed for exer- 
cising that power). Case law discussed. 

(Paras 7, 8) 

Anno: AIR Comm, C.P.C. (8th Edn.), 

S. 151, N. 2 (k). 


(B) Civil P. C. (5 of 1908), O. 9, R. 4 
— Restoration of suit to file after dis- 
missal for default — Effect. 

When a suit which was dismissed for 
default is restored to file after setting 
aside the order of dismissal for default 
all interlocutory orders made before dis- 
missal are automatically restored. . AIR 
1978 Andh Pra 30 and AIR 1935 Mad 365 
(FB), Rel. on. (Para 6) 

Anno: AIR Comm, C.P.C. (8th Edn), 
09, RAN 


*(Against Decree of Sub-Judge, Vijayar 
wada, D/- 21-9-1972). 


CV/CV/B92/78/AS/VBB . =. © w 








M. Mutyalu v. M. Rajyalaxammamma ~~ 


(5 of 1908), S. 151,—-. 
Sale in execution of decree contrary to 


| 
A.I. R. 


Cases Referred: Chronolegical . Paras 

AIR 1978 Andh Pra 30; (1977) 2° APLIJ 
64 

AIR 1975 All 48 | 

AIR 1973 Mad 270 (FB} 

AIR 1969 Andh Pra 167 ° 

AIR 1966 Andh Pra 361 

(1963) 1 Andh WR 135 

AIR 1963 Raj 3 

AIR 1962 SC 527 

AIR 1956 Pat 455 

AIR 1938 Lah 220 

AIR 1935 Mad 365 (FB) 


P. P. Surya Rao, for Appellants; J. V, 


PAAASHAHAID 


Suryanarayana Rao, ’ for Respondent 
No. 1. 
JUDGMENT: — This appeal is pre 


ferred against the judgment and decree 
in O. S. 114 of 1962 Sub-Court, Vijaya- 
wada by the plaintiffs in that ‘suit which 
was dismissed with costs. | 
| 

-2. The appellants-plaintiffs are the 
great grand-sons of Mutyalu. | The third 
defendant is the son and the fourth 
defendant is the son of the third defen- 
dant, the plaintiffs: being the sons of the 
fourth defendant. Mutyalu executed a 
mortgage in respect of a house of which 
the plaint schedule property forms part 
in favour of the first defendant for a 
sum of Rs. 3,500/- on 17-12-1940, There- 
after he also executed a sale|in respect 
of the property in favour ofi the first 
defendant on 9-3-41. One of, the terms 
of the sale was that in case Mutyalu 
paid the sale consideration of Rs, 7,500/~ 
at any time between 9-3-47 and. 8-3-1952 
the first defendant should re-convey the 
property. Before the expiry of the time 
stipulated Mutyalu ‘died. The son and 
grand-son, the third and fourth defen- 
dants filed a suit O. S. 74/52, ‘Sub- ~Court, 
Vijayawada contending that the sales 
deed was really a mortgage by condi~ 
tional sale and they are entitled to re- 
deem the same. The matter: was com- 
promised and the compromise decree 
was passed on 21-10-1952 whereunder 
the eastern part of the house marked 
‘A’ in the Plan attached to the decree 
should be taken absolutely by defen 
dants 3 and 4 and the western portion 
should be taken by the first, defendant 
and defendants 3 and 4 should give up 
their right to redeem the same. The first 
defendant should further receive a sum 
of Rs. 4,000/-. as consideration) for giving 
up His rights in the ‘A’ marked portion, 
But as they did not have the requisite 
money, the eastern portion allotted to 
defendants 3 and 4 was ‘again: mortgaged 








i 
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fn favour of the first defendant on 30-9- 
1952 for a sum of Rs. 10,000/-. 
defendant filed a suit on foot. of tne 
mortgage, O. S. 32/54 Sub-Court, Vijaya- 
wada and obtained a preliminary decrze 
‘ on 28-8-1954, Ultimately, a final. decr2e 


also was passed, The mortgagee there- 


upon filed E. P. 389/56 to execute tie 
mortgage decree and also successive 
E. Ps. In 1962 the plaintiffs filed the 
present suit for partition of the plaint 
schedule properties into four equal 


shares and for possession of one sueh 


share. They also filed a petition for an` 


interim injunction restraining the’ first 
defendant herein from proceeding wich 
the execution of the mortgage decr2e 
which he had obtained in O. S. 32/34 
Sub-Court, Vijayawada. 
tion was ordered. The suit however was 
dismissed for default on 15-1-64 and en 
that day the petition for injunction also 
was dismissed. On an application by the 
plaintiffs the suit was restored to file -n 


March 1965, Thereafter, the first defen- 


dant filed E. P. 269/65 for executing the 
mortgage decree. It appears, that tke 
executing Court returned the E, Ps, ask- 
ing the decree-holder therein to state 
whether the injunction granted was 


vacated. It was re-presented stating that . 


though the suit was restored to file the 
injunction petition was not restored wih 
the result that there was no injuncticn 
operating aganist the first defendart. 
Ultimately, the E. P. was rejected on the 
ground that the High Court decree was 
not filed. The first defendant then filed 
.E. P. 120/66 and in that E.P. she brought 
the mortgage property to sale on 12-3- 
68 and purchased the property herself 
for Rs. 28,000/-, The plaintiffs tried :o 
avert the sale by filing E. As, 184, 185 
and 186/68 praying for stay of the sae 
and for other reliefs but they were dis- 
missed and the sale was held. As against 
the said order in one of the E. As. E. A. 
184/68 the plaintiff preferred C. R. P. 
368/69 to this Court which was also dis- 
missed on 6-3-1968. Thereafter the sa_e 
-was confirmed on 16-3-1968. 


‘3. The plaintiffs thereupon had ther 
plaint amended by including a prayer 
for declaration that the sale in O. S. 32/ 
64 was illegal, void and not binding œ 
the plaintiffs, 


4, In the Court below several conten~ 
tions were raised including the contenticn 
that the mortagage dated 7-3-41 wes 
discharged, that the mortagage dated 
30-9-52 was not supported by considers:= 

. tion and. in. any event the sale held im 
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The first- 


Interim injunz-- 
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execution of the mortgage decree was 
illegal. The Court below found all the 
issues against the plaintiffs and dismissed 
the suit with costs, 


5. In this appeal the only question 
that is raised by Sri Surya Rao, on be- 
half of the appellants is that the sale 
held in execution of the mortgage decree 
in O. S. 32/64 Sub-Court, Vijayawada is 
illegal, He submitted that though the in- 
junction petition was dismissed, when 
the suit which was dismissed for default 
was restored to file it had the effect of 
restoring status quo in regard to all pro- 
ceedings as on the date of dismissal for 
default. He therefore submitted that the 
position in law was that the. interim in~ 
junction which was granted originally 
also revived along with the suit. In view 
of the injunction. order restraining the 
first defendant from proceeding: with the 
execution of the decree in O.S. 32/64 
Sub-Court, Vijayawada, all further pro- 
ceedings in execution including the sale 
deed were illegal and void. He further 
submitted that even assuming that the 
sale was not illegal, the Court had in- 
herent jurisdiction to set aside the sale 
which was held in execution proceedings 
which were taken by the first defendant 
in violation of the injunction order. 


6. There can be no doubt that when 
a suit which was dismissed for default is 
restored to file after setting aside the 
order of dismissal for default all inter- 
locutory orders made are automatically 
restored. It is now clearly laid down in 
a recent decision of this Court in N. Rami 
Reddi v. N. Padmareddi (1977) 2 APLJ 
4: (AIR 1978 Andh Pra 30) that once 
an order of dismissal for default of the 
suit is set aside the plaintiff must be 
restored to the position in which he 
was situated when the court dismissed 
the suit for default. The court has no 
doubt, powers to limit the order of 
restoration in one way or the other but 
unless the court either expressly or by 
necessary implication excludes the opera~ 
tion of the interlocutory orders during 
the period between the dismissal and the 
restoration, it may be safely presumed 
that their endorsement during that period 
was also restored. The Division Bench 


- followed the decision of a Full Bench of 


the Madras High Court in Veeraswamy 
v. Ramanna, AIR 1935 Mad 365 that 
where .an order dismissing a suit for 
default was set aside the suit remains 
as'it was on the day when it was dis- 


- missed: and all proceedings ‘taken up. to 
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that date must be deemed to be in force 
when the dismissal was: set aside and all 
interlocutory: orders will’ be revived on 
the setting aside of the dismissal. In 
view of the above decision it follows that 
the interim injunction - granted in the 
suit before it was dismissed for default 
was revived and the legality of the sale 
held in execution of the decree has to 
be considered on the < footing that the 
injunction order was in operation. ‘Sri 
Suryanarayana learned Counsel for the 
respondent while admitting in view of 
the above decision, that the injunction 
was in operation, submitted that it- does 
not follow that proceedings in execution 
of the decree in contravention of the 
order of injunction and the sale held in 
such proceedings are void. He submitted 
that. it may be that for violation of the 
injunction order it is open to take pro- 
ceedings ‘for contempt or the proceedings 
referred to in O. 39, CPC but<there is 
nothing either in O. 39 CPC or any pro- 
vision of the Civil Procedure Code which 
makes the execution proceedings and the 
Sale held illegal. In support of this con- 
tention he relied upon a decision in A. 
Vittal v. Ramakistiah AIR 1969 Andh Pra 
167. After considering the relevant 
auhorities it was held in that case that 
the sale in violation of injunction order 
did not vitiate the transaction. The deci- 
sion in Subrahmanyam v. Narasimhiah 
(1963) 1 Andh WR 135 where it was 
held that the consequence of disobedience 
of an injunction is not to render the 
transaction entered. into between tha 
person against- whom the injunction was 
issued and a third party altogether void 
was cited with approval, as also the 
decision in Taraporwala v. Kazim Ali 
AIR 1966 Andh Pra 361 where it was 
held that a sale in disobedience of an 
injunction ‘would be an irregularity and 
would not be illegal. Though the above 
decisions relate to private sales, the 
Division Bench cited with approval the 
decision in Lal Chand v. Sohanlal AIR 
1938-Lah 220 where it was held that the 
sale in execution of a decree in spite of 
an injunction order was not a nullity. 
Reference was made to S, 64 CPC which 
expressly provides. that a transfer of 
property which is subject to attachment 
is nullity and it was pointed out that 
there is no similar provision invalidating 
a sale held in contravention of an injunc« 
tion order, In view of this decision it is 
clear that the sale held in execution of 
the decree though made contrary to the 


order of injunction which’ stood: revived 
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on the. restoration of the suit cannot ba 


attacked as a nullity, 


7. Sri P. P., Surya Rao however con< 
tended that: even though the| sale may 
not be void or illegal the court has in- 
herent powers to declare the sale illegal 
if it was of the view that the first defen 
dant had acted in violation of jits injunc- 
“tion order. He submitted that| the court 
had inherent powers to see that the in- 
junction orders made by it are obeyed 
and if any advantage is gained by dis« 
obeying the orders of the court the err- 
ing party should not be allowed to retain 
that advantage. In support of] this con- 
tention he drew my attention to Century 
Flour Mills v. S. Suppiah, AIR 1975 Mad 
270 (FB). In that case convening of a 
general body meeting was stayed. Néver- 
theless the meeting was held! and cer- 
tain resolutions were passed. The ques- 
tion for consideration was whether the 
resolutions passed at the meeting can 
validly stand notwithstanding | the fact 
that the meeting was held in violation 
of the order of the court. It was argued 
that no wrong-doer in respect thereof 
should be allowed to derive any benefit 
out of his own wrong. It was also sub- 
mitted that under the inherent powers 
of the court under S. 151, CPC the court 





should put back the parties in| the sama: 
position as they had been immediately 
before the order of stay was issued. 


After considering the various decisions it 
was held that the inherent powers of the 
court under S. 151 CPC are| wide and 
where in violation of a stay | order or. 
injunction against a party something was 
done in disobediece, it was the duty ‘of 
the court as a policy to set t 
Tight and not to allow the perpetuation 
of the wrong doing. The inherent power 
will not only be available but it is bound 
to be exercised in the interests) of justice.” 
Even apart from S. 151 as a/matter of 
judicial policy the court should guard 
against itself being stultified by holding 
that it is powerless to undo a wrong done 
in disobedience of the court’s orders, 
Reliance was placed on Manoharlal v. 
Seth Hiralal AIR 1962 SC 527 in which 


it was held that even apart | from tha 
Civil P.C. the court can pass! orders in 


the interests of justice. Another decision 
that was relied on is Hari Nandan v, 
S. N. Pandita AIR 1975 All 
the. plaintiff was dispossessed by the 
defendants who wilfully disobeyed tha 
interim injunction order restraining 
them from dispossessing the plaintiff. 
‘It was held that the court which issued 


| è 





| 


e wrong 


` 
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the order of injunction can after consi-- 


dering the circumstances ‘of each case 
and the conduct of the parties always 
pass such an order in the ends of justize 
as would undo the wrong done to tre 
party in whose: favour the order of in- 
junction had been issued. ‘The leamed 
Judges followed the decisions in State of 
Bihar v. Usha -Devi, AIR 1956 Pat 455 
and Magna v. Rustam, AIR 1963 Raj 3. 
It is unnecessary to refer to the various 
other decisions to the same effect cit2d 
by the learned Counsel for the appellant. 
To sum up, the legal position is that a 
sale held in execution of a decree ev2n 
contrary to an order of injunction restrain- 
ing the decree-holder from proceeding 
with the execution is not ipso facto vcid 
or illegal. The court however should not, 
im appropriate cases when it is of the 
view that its order had been transgressed 
and the sale had’ been held, allow the 
perty who has violated the order of m- 
junction to derive any advantage from 
such violation and should -restore the 
parties to the same position as they 
were before the injunction order was 
made and in order to achieve this ptr- 
Ipose it has power in appropriate cases to 
set aside the sale. - 





8. Sri Suryanarayana Rao submitted 
that this is not a case where such a 
power is required to be exercised. He 
submitted that it is not a case of flagrent 
or open violation of the injunction order. 
He submitted -that the first defendent 
was under the belief that it was orly 
the suit that was restored and not the 
order of, interim injunction and that is 
why he re-presented the execution peti- 
tion stating that the. injunction orcer 
was not in. operation, as the petition had 


been dismissed. He submitted that even. 


the judgment-debtors in the case, defen- 
dants 3 and 4 and also the plaintiffs and 
even the court was under the impression 
that the execution proceedings -should 
be continued and the sale was therefcre 
held. As has already been’ noticed the 
plaintiffs filed an application to stay the 
same on the ground that the. present 
suit was pending. Even in that applica- 
tion it was mot stated that the execution 
petition could not be proceeded with in 
view of the order in the injunction peci- 
tion which stood revived when the suit 
was restored. Even after the sale was 
held no petition was.filed by defendants 
3 and 4 or by the plaintiffs who accord- 
ing to them had an interest in the pro- 
perty sold for setting aside the sale 3m 
the ground of fraud im the conduct of 
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thẹ sale, namely, proceeding with the 
sále in spite of the injunction order. J am 
therefore of the view that even though 
the court has inherent power to set. aside 
the sale which has been held in viola- 
tion of the injunction order..in. appro- 
priate cases, the appellants have not 
made out that circumstances exist in this. 
case for, exercising that power. 

$. In the result the, judgment of the 
lower court is confirmed and the appeal 
is dismissed. 

10. No costs. 
: 11. The appellant will pay the court 
ee, 

Appeal dismissed. 
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S. OBUL REDDI. C. J., ALLADI 
KUPPUSWAMI, RAMACHANDRA RAJU 
JEEVAN REDDY. AND 
Mrs. AMARESWARI JJ, 

Pallapothu Narasimha Rao and an- 
other, Petitioners v.. Kidanbi Radha- 
krishnamacharyulu, Respondent. 


Civil Revn. Petn. Nos. 552 ‘and 2234 of 
1974, D/- 7-10-1977.* 


(A) Andhra Pradesh Buildings (Lease. 
Rent and Eviction) Control Act (15 of 
1960), S. 10 (2) (i) — Petition for evic- 
tion on ground of wilful default — 
Entire rent due’ received by landlord 
before filing of petition — Maintainability 
of petition — S. 112 T. P. Act not applic- 
eble. (T. P. Act (1882), S. 112), ATR 1974 
Andh Pra 139 (FB). and (1974) 1 APL? . 
148, Overruled. 


On a plain reading of S. 10 (2) (i) it is 
clear that all that the Controller has to 
see.is whether the rent due was not paid 
or tendered within 15 days after the 
expiry of the time fixed-in the agreement. 
If there is no such agreement he has to 
see whether the rent was not paid before 
the last day of the month next follow- 
ing that for which the rent is payable. 
If that condition is satisfied the Control- 
ler has no option but to direct the tenant 
to put the landlord in possession of the 
building unless the matter is one which 
falls within the proviso. There is nothing 
in this section which enables the tenant 
to contend that the right is lost merely 





*(Referred by Ramachandra Raju and 
B. P. Jeevan Reddy JJ., D/- 13-7-1977.) 


EV/EV/C53/78/DHZ 


320 A.P. 


because he pays or tenders the rent due 
by him subsequently. It is not correct 
to say that in order to succeed in 
the petition for eviction there must 
be a subsisting liability on- the date of 
the eviction petition and it cannot’ be 


contended .that the eviction petition was- 


„not maintainable merely because the 
landlord received the rent prior to the 
eviction petition. AIR 1974 Andh Pra 
139 (FB) and (1974) 1 APLJ 148 Over- 
ruled. (Paras 8, 9, 14) 

The acceptance of rent by the land- 
ford does not constitute _ waiver under 
Sec. 112 of the Transfer of Property Act. 
The provisions of the Transfer of Pro- 
perty Act are not applicable to leases 
‘governed by the Rent Control Act. Sec. 
112 which deals with waiver is insepar- 
ably linked with Sec. 111 (g) which deals 
with forfeiture as it is the forfeiture 
under. Sec. 111 (g) that is waived under 
Sec. 112 by acceptance of rent. There- 
fore, in order that Sec. 112 may apply 
Sec. 111 (g) also should be applicable to 
‘matters arising under the Rent Control 
Act. But Sec. 111 (g) is obviously inap- 
plicable to such matters as there is no 
determination of a lease by forfeiture 
contemplated under the Rent Control 
Act. Under that Act the landlord can 
seek eviction only on the grounds refer- 
red to in Sec, 10 (2) (ii) or to ask for 


possession of the building on the grounds 


referred to in the S. 10 (2) (iii). Neither 
forfeiture under Sec, 111 (g) of the Trans- 
fer of Property Act ror waiver of such 
forfeiture by acceptance of rent ‘there- 
fore is applicable to tenancies governed 
by the Rent Control Act. AIR 1974 
Andh Pra 139 (FB) Rel. on. - 

(Paras 15, 16, 17) 


Though the Transfer of Property Act 
or the principles of relief against forfei- 
ture may not be applicable it is still 
open to the tenant to contend ‘that 
though the landlord arquired a statutory 
right to evict the tenant on his failure to 
pay the rent within the prescribed time 
the landlord by his zonduct may still 
waive his right to the benefits of the Act 
by accepting the rent subsequently and 
hence he, must not be permitted to main- 
tain the eviction petition. This contention 
fs different from contending that the 
mere -acceptance of rent by itself consti- 
tutes waiver. Such waiver is. not opposed 
` to public policy. But whether there has 


been such .a._ waiver or not is a question. 


` of fact which has to te gone. into by the 
Tribunal -eoncerned. 2 (Para 20) 
Anno: ‘AIR Comm.,:T. P. ‘Act, S;-112: 
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- (B) Andhra Pradesh Buildings (Lease, 
Rent and Eviction) Control Act (15 of 
1960), S. 2 (6) — Landlord — Transferee 
from original landlord. (Civil P,P. (1908), 
O. 22, R. 10). 


Sec. 2 (6) defines ‘landlord! meaning 
the owner of a building and includes a 
person who is receiving and who-is en- 
titled to receive rent of a building. The 
definition of ‘landlord’ would include not 
only the original owner but every person 
who becomes the owner of ‘the building 
by reason of transfer or otherwise. The 
transferee would therefore | be also 
a landlord within the meaning] of Sec. 2 
(6) and would be entitled ta continue 
the’ proceedings initiated by the original 
owner. Further the provisions of O. 22 
R. 10 CFC in so far as they are mot in- 
consistent? with the provisions of the Act 
may be applied to the proceedings under 
the Act. Even if provisions of CPC may 
strictly not be applicable, the| principles 
underlying them zan be applied to pro- 
ceedings under the Rent Control Act so 
long as they are not inconsistent with 
any provision of the Act or the rules 
made thereunder. (Para 22) 


(C) Civil C. (5 of 1908), S. 11 — 
Res judicata — Person added as pro 
forma respondent and no relief claimed 
against him — Dismissal order for non- 
payment of batta against him Ta not 
constitute res judicata. {Para 23) 


Anno: AIR Comm., C.P.C. s 11, N. 12, 
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Respondent in C. R. P. No, 552 of 1974 


and N. V. Suryanarayana Murthy, for 
Respondent No. 1. l 
ALLADI KUPPUSWAMI, J.:— These 


two revision petitions arise out of proceed- 
ings for eviction under the Andhra Pra- 
desh Buildings (Lease, Rent and Evic- 
tion) Control Act, 1960 (referred to in 


this judgment as the ‘ACT”). T 


2. The petitioners in C. R.P. No. 5&2 
of 1974 are the tenants of the respondent 
in respect of his building at Guntur 
which they were occupying on a monthly 
rent of Rs. 125/- and in which they were 
carrying on business under the name and 
style ‘Tirumala Dresses’, The respondent 
filed a petition for eviction. before tke 
Rent Controller (District Munsiff) Guntur 
contending that the petitioners who were 
in arrears of rent to the extent of 
Rs. 1775/- had committed wilful default 
in payment of rent. He gave a notice 
demanding payment of rent and -also 
asked the tenants to vacate the premises. 
The tenants sent areply with a D/D fcr 
Rs. 1043-45 saying that they 
had paid Rs. 500/- on 8-11-1967, 
Rs. 200/- on 14-1-1968 and that the pet- 
tioner’s (sic) son had taken on credit 
clothes worth Rs. 129-55 (on credi:) 
which was adjusted towards the rend. 
The respondent sent a reply stating that 
he never received Rs. 700/- and his son 
did not purchase clothes worth Rs. 126- 
55 on credit. The petitioners thereupcn 
sent a D/D for Rs. 700/- in two insta- 
ments stating that the respondent’s scn 
had returned the sum ` which was taken 
earlier. The ` petitioners also sent 
Rs. 125/- towards the rent of August 
1968. Later on, they sent another drait 
on 16-9-1968 for Rs. 129-55 which they 
had earlier sought to deduct ty 
way of adjustment of the cost of clothes 
purchased by the respondent’s son. The 
petitioners contended that a sum of Rs. 
500/- was paid on 8-11-1967 and Rs. 200/- 
on 14-1-1968 and Rs. 129-55 being the 
value of the clothes purchased by the 
respondent’s son was adjusted towards 
the rent. Hence they were right in send- 
ing the demand draft for Rs. 1045-<5 
after duducting these amounts. 
was therefore no default at all. The Rent 
Controller held on a consideration of the 
evidence that it could not be said that 
the evidence of the tenants that they 
paid Rs. 500/- and Rs. 200/- was falsa. 
He also held that the deduction of Rs. 
129-55 from the rent was done honest_y 
and bona fide. The landlord was accepi- 
ing rents at very irregular intervals =n 
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lump sums at times even postponing for 
7 or 8 months. In those circumstances 
the tenants honestly believed that the 
respondent would receive the rents ay 
and when required by him. He therefore 
held that the petitioners did not commit 
any wilful default in payment of rent. 
The landlord preferred an appeal to the 
Subordinate Judge, Guntur, The learned 
Subordinate Judge held that there was 
no satisfactory evidence to show that the 
tenants paid Rs. 700/- in two instalments 
prior to the notice. He also held that 
there was wilful default in payment of ` 
rent as he did not pay the rent regu- 
larly every month, It was argued before 
the Subordinate Judge that after the res- 
pondent gave notice to the petitioners 
they sent the entire rent due and subse- 
quently the rent was being paid regu 
larly which was received by the respon- 
dent and this amounted to acquiescenca 
and it was not permissible for the res« 
pondent to pray for eviction in those 
circumstances. In support of this conten- 
tion reliance was placed upon A. Abbayi 
v. R. Choultry; (AIR 1974 Andh Pra 139) 
(FB). This decision was however held to 
be inapplicable as the decision was given 
under the. Andhra Tenancy Act. The 
Subordinate Judge held that the accept- 
ance of rent subsequently and prior to 
the filing of the petition did not bar the 
landlord from contending that the tenant 
committed wilful default. 


3. The petitioners herein have prefer- 
red C. R. P. No. 552/74 as against that 
decision. 

C. R. P. No. 2234/1974: 


4. This is a revision petition filed by 
the purchaser of a building during the 
pendency of an appeal againsè the order 
of eviction obtained by the original 
owner. The owner of the building who 
is the second respondent in this revision 
petition filed the petition for eviction 
against the first respondent contending 
that the respondent had taken the build- 
ing on a rent of Rs, 85/- p. m, The first 
respondent did not pay the rent for 
December 1968. Hence the petitioner got 
a registered notice issued demanding him 
to vacate the building by the end of May 
1969, and also to pay the entire arrears 
of rent due. The first respondent sent a 
sum of Rs, 425/- being the rent for 
December, 1968 and January to April 
1969 and the petitioner received the 
same without prejudice to his rights. As 
the first respondent did not vacate the 
building before May 1969, the second 
respondent herein filed a petition for 
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eviction contending that the first respon- 
dent had committed wilful default. The 
Rent Controller held that the first res- 
pondent had committed wilful default and 
allowed the petition with costs. Cn 
appeal by the first respondent the learn- 
ed. Subordinate Judge reversed the deci-~ 
sion of the Rent Controller. He held the 
question whether the tenant had com~ 
mitted defeult or not has to be considered 
as on the date of the eviction petition 
which was filed on 9-6-1969. By that 
date he had paid the rent due upto end 
of April and as the rent for May 1969 
was only payable before 30th June 1969 
and the petition was filed even on 9th 
June 1969 there was no default in pay- 
ment of rent. He therefore allowed the 
appeal and ordered the petition for evic- 
tion. During the pendency of the appeal 
the landlord sold the premises to the 
petitioner herein. He was therefore 
brought on record as the second respon- 
dent in the appeal before the Subordi- 
nate Judge in L A. 1713/72 on 9-7-74, 
The purchaser from the landlord has pre= 
ferred this petition against the said order 
adding the original owner as the ‘second 
respondent, The revision petition was dis- 
missed as against the second respondent 
on the ground that batta was not, paid. 


5, When C.R.P. No. 552/74 was heard 
by one of ‘us, Ramachandra Raju, J. it 
was urged inter alia that as the entire 
rent had been paid before the eviction 
petition was filed there’ was no default 
‘and the petition for eviction on that 
ground was not maintainable and in 
support of that contention reliance was 
placed upon a decision of this court in 
Paru Bai v. Sitaramji Bajaj (1974 (1) 
A.P.L. J. 148). As Ramachandra Raju, J. 
doubted the correctness of that decision 
he directed the revision petition to be post- 
ed before a Bench. This revision petition 
and C.R.P. 2234/74 in which the same point 
arises for consideration were posted 
together for hearing before a Bench con- 


sisting of Ramachandra Raju and 
- Jeevan Reddy, JJ. Before the 
learned Judges reliance was also 


placed upon A. Abbayi v. R. Choultry 
(AIR 1974 Andh Pra 139 (F.B.)), 
rendered in a case arising: out of the 
Andhra Pradesh Tenancy Act. In an 
elaborate order the learned Judges 
observed that they were of the opinion 
that the decision of the Full Bench in 
A. Abbay: v. R. Choultry (supra) re- 
quires re-consideration by a Fuller 
Bench and that they were not in agree~ 
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ment with the decision in Paru Bai v. 
Sitaramji Bajaj (supra). They therefore 
directed. the papers to be placed before 
the Chief Justice for orders | regarding 
the constitution of a fuller bench. Other 
contentions were also raised in these re~ 
vision petitions, but the learned Judges 
stated that as they were referring the 
revision petitions to a larger bench it 
was unnecessary to deal with the said 
contentions. It is in these circumstaces 


that these two revision petitions have 
been heard by this fuller bench, 
6. The first question that) falls for 


consideration in these revision petitions 
is whether a petition for eviction on the 
ground of wilful default in payment of 
rent under Sec. 10 (2) (i) of the Act is 
not maintainable if the entire rent due 
is received by the landlord before tha 





filing of the petition. Sec, 10 (2) (i) is in 
the following terms: 
A.landlord who seeks to evict his 


tenani shall apply to the Controller for 
a direction in that behalf. If the Control- 
ler, after giving the tenant a reasonable 
opportunity of showing cause against the 
applicant is satisfied— 

(i) that the tenant has not paid or 
tendered the rent due by him) in respect 
of the building within fifteen days after 
the expiry of the time fixed in the 
agreement of tenancy with his landlord 
or in the absence of any such agreement, 
by the last day of the month next fol- 
lowing that for which the rent is pay- 
able oorsien the Controller. shall make 
an order directing the tenant to put the 
landlord in possession of the building 
and if the Controller is not so satisfied 
he shall make an order rejecting the 
application...........:..200. 





Provided that in any case falling under 
clause (i) if the Controller lis satisfied 
that the tenant’s default to pay or tender 
rent was not wilful, he may, notwith- 
standing anything in Sec. 11 give tha 
tenant a reasonable time, not! exceeding 
fifteen days, to pay or tender the rent 
due by him to the landlord | upto that 
date of such payment or tender and on 
such payment or tender, the application 
‘shall be rejected. 


7. It is argued on behalf of the tenant 
that if the entire rent due had been 
received before the eviction petition, it 
cannot be said that the tenant “has not 
paid or tendered the rent due”. In’ other 
words, the contention is that the Control- 
ler must consider the position|as it stood 
on the date of the petition. As, on that 
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date, no rent was due, the eviction coul3 
not be ordered. A similar argumert 
found favour with the learned Judge in 
Paru Bai v. Sitaramji Bajaj (1974 (1) 
APLJ 148) which was a case under tha 
Act and a Full Bench in A. Abbayi vY. 
R. Choultry; (AIR 1974 Andh Pra 13¢€) 
(FB) a case dealing with Sec. 13 of tha 
Andhra Pradesh (Andhra Area) Tenancy 
Act which is also in similar terms. In 
Paru Bai v. Sitaramji Bajaj (supra) tha 
learned Judge observed that under th» 
Rent Control Act the question whether 
the tenant was a wilful defaulter or nct 
has to be considered from the position 
which stood on the date of the eviction 
petition. Since on the date of tha 
eviction petition the tenant hai 
paid the entire arrears as per the demani 
of the landlord and no amount was dua 
on that date he cannot suffer a disad- 
vantage because he was irregular in 
payment of rent during the past and ha 
cannot be visited with any penalty- for 
his past acts. In A. Abbayi v. R. Choul- 
try (supra) the Full Bench had to deel 


with Sec. 13 (a) of the Andhra Tenancy 
that no landlord, 


Act which provided 
shall be entitled to terminate the tenancy 
and evict his cultivating tenant durinz 
the currency of a lease except by an 
application in that behalf to the Tahsil- 
dar and unless such cultivating tenant — 
(a) has failed to pay the rent due to hin 
within a period of one month from thə 
date stipulated in the lease deed, or in 
the absence of such stipulation, within a 
period of one month from the date on 
which the rent is due according to ths 
usage of the locality. 


8 One of the contentions that was 
urged before the Full Bench was that as 
the entire rent was paid before the data 
of eviction petition though subsequent 
to the date on which it became due, th2 
petition was not maintainable as no rent 
was due on the date of the  petitior. 
Dealing with this contention it was 
observed in Paragraph 61 of the report 
as follows: 

“The words ‘has failed to pay’ clearly 
denote that the tenant must have. conti- 
nued to have failed to pay rent. In other 
words, there must be subsisting liability 
to pay the rent on the date of the peti- 
tion. The words are not “had failed to 
pay” which may have indicated that 
even if he had failed to pay the rent du2 
but has paid it subsequéntly, the cause 
of action once arisen can be taken 
advantage of by the landlord. It will 
make a mockery of S. 13 if the land- 
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lords are permitted to receive the rent 
even after the breach and still protect 
their right of action against the tenant. 
The absurdity of such a conclusion be- 
comes more patent when, as we have 
held, the principle of waiver applies to 
such a case, The landlord cannot waive 
his right of action and at the same time 
institute the action on the ground , that 
there was once a default which had 
given him a right to sue.” 

We will deal with the question of waiver 
later on. But for the present we may at, 
once state that we are not inclined to 
agree with the view that in order tol 
succeed in the petition for eviction] 
there must be a subsisting liability on 
the date of the eviction petition and we 
are of the view that the two decisions 
referred to above were not correctly 
decided on this aspect. 


9. Under S. 10 (2) (i) the Controller 
shall make an order directing the tenant 
to put the landlord in possession of the 
building if the Controller is satisfied 
that the tenant had not paid or tendered, 
the rent due by him in respect of the, 
building within 15 days after the expiry) 
of the time fixed in the agreement of! 
tenancy or in the absence of any such 
agreement by the last day of the month 
next following that for which.the rent is 
payable. On a plain reading of this sec- 
tion it is clear that all that the Control- 


was not paid or tendered within 15 days 
after the expiry of the time fixed in the 
agreement. If there is no such agreement 
he has to see whether the rent was not 
paid before the last day of the month 
next following that for which the rent 
is payable. If that condition is satisfied 
the Controller has no option but to 
direct the tenant to put the landlord in 
possession of the building unless thej’ 
matter is one which falls within the pro- 
viso. Under the proviso, if the tenant’s 
default was not wilful, the Controller 
may give the tenant a reasonable’ time 
not exceeding 15 days to pay or tender 
the rent due by him -to the landlord 
upto the date of such payment or tender 
and on such payment or tender, the ap- 
plication shall be rejected. The moment 
the tenant fails to pay the rent within 
15 days after the expiry of the time 
fixed in the agreement or if there is no 
such agreement before the last day of 
the month next following that for which 
rent is payable there is a default and a 
right on the part of the landlord to have 
the tenant evicted arises ‘subject only to 
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the proviso, There is nothing in this sec- 
tion which enables the tenant to contend 
that the right is lost merely because he 
pays or tenders the rent due by him 
subsequently. In A. Abbayi v. R. Choul- 
try (AIR 1974 Andh Pra 139 (FB)) it was 
` stated that it would make a‘mockery of 
S. 13 of Andhra Tenancy Act (which is 
in similar terms) if the landlords are 
permitted to receive the rent after the 
breach and still protect their right of 
action against the ter:ant. We fail to see 
any justification for this observation. 
The Acts such as the Buildings (Lease, 
Rent and Eviction) Control Act or the 
‘Andhra Tenancy Act are no. doubt design- 
ed to give security to the tenants against 
‘unauthorised eviction. But at the same 
time it cannot be ignored that the right 
to continue as tenanzs is available only 
so long as they pay the rent regularly. 
On the other hand, if the interpretation 
sought to be placed on S. 10 (2) of the 
Act by the tenant is to be accepted it 
would mean that the tenant would be 
free to go on committing default and 
just at or about the time when the 
landlord decides to file a petition for 
eviction tender the rent due and on 


such tender the landlord loses his right 


to evict the tenant. In this connection 
it is to be noticed that under S. 10 (2) (i) 
it is not only payment by the tenant but 
even tender of the rent due is referred 
to. If therefore, the contention of the 
tenants is to be accepted it would follow 
that not only in a case where the land- 
‘lord has received the rent prior to evic- 
tion but also in a case where the tenant 
merely tenders the rent before the peti- 
tion for eviction the landlord is pre- 
cluded from filing a petition for eviction 
under S. 10 (2) (i). This view of ours 
receives support from more than one 
decision of the Supreme Court. In Mangi- 
‘‘lal v. Sugan Chand (AIR 1965 SC 101} 
the Supreme Court had to consider Sec- 
tion 4 (a) of the Madhya Pradesh Ac< 
commodation Control Act which was in 
the following terms:- 


“No suit shall be filed in any Civil 
Court against a tenant for his eviction 
from any accommodation except on one 
or more of the following grounds? 


(a) that the tenant has failed to make 
payment to the landlord of any arrears 
of rent within one month of the service 


upon him of a written notice of demand: 


from the landlord.” 
Jt was held all that was necessary for the 
landlord was to estaklish that the tenant 


‘These observations apply 


of action against the tenant, 


| : 
| A.L R. 
| 


was in fact in arrears, that he was given 
one month’s notice to pay up the arrears 
and that in.spite of this he failed to pay 
those arrears within one month of ser- 
vice of notice on him. The ground set 
out in cl. (a) to S. 4 need hal be shown 
to exist on the date of institution of the 
suit. Their Lordships observed as fol- 
lows (at p. 105): 
“It is sufficient to say/ that the 
language of cl. (a) must be | given its 
natural meaning and that there is no 
warrant for modifying that) language 
because while dealing with other grounds 
set out in other clauses the! legislature 
has used different language. If we were 
to uphold the contention of the learned 
Addl. Solicitor General we would be. vir- 
tually re-writing the section) by saying 
“that the tenant was in arrears of rent 
at the date of suit” in place of that the 
“tenant has failed to make payment etc.” 
It is certainly not open to a Court to 
usurp the functions of a legislature.” 
with equa? 
e were to 
of the advocates 





force to the present case. If 
uphold the contention 


for the tenant we would have to re-write 


the section by saying “that the tenant 
was in arrears of rent at the date of the 
petition” in place of the words “the 
tenant has not paid or tendered the rent- 
due ete.” Their Lordships went on to 
deal with the submission that such an 
interpretation would. lead to| the result 
that the landlord may go on receiving 
the rent from the tenant and then at his 
sweet will may terminate the tenancy. 
It has already been seen that a similar 
argument found favour with) the Full 
Bench in A. Abbayi v. R. Choultry (AIR 
1974 Andh Pra 139 (FB)) but the Supreme 
Court rejected that argument) saying (at 
page 105 of AIR SC):— i 


“The argument based upon it is fare 
fetched. The landlord who wants to evict 
the tenant and therefore . avails himself 
of the ground furnished by cl. (a) of S, 4 
would not wait for years to) file a suit 
against his defaulting tenant. It seems 
to us that in furnishing the) ground to 


_the landlord the legislature intended to 


give protection only to a tenant who was 
diligent and regular enough in the matter 
of payment of rent.” 
This is a sufficient answer toi the obser- 
vation made by the Full Bench that it 
would make a mockery of S. 13 of the 
Andhra Tenancy Act if the landlords are 
permitted to receive the rent even after 
the breach and still protect |/their right 
Tt is sure 
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prising that this decision of the Supreme 
Court directly in point was not noticed 
by the learned Judges of the Full Bench. 


10. In this connection the other parts 
of S. 10 (2) (i) may also be noticed, The 
tenant is liable to be evicted. under 


S. 10 (2) (ii) if the tenant has withott ` 


the written consent of the landlord (a) 
transferred his right under the lease cr 
sublet the entire building or any portian 
thereof if the lease does not confer an 
him any right to do so, or (b) used 
the building for a purpose other than 
that for which it was’ leased; under 
S. 10 (2) (iii) if the tenant has committed 
such acts of waste as are likely to impar 
materially the value or utility of the 
building; under 8.10 (2) (v) if the tenant 
has secured an alternative building; ard 
under S. 10 (2) (vi) if the tenant has 
denied the title of the landlord. It is seen 
from these sub-sections that the phrasee- 
logy used is “has transferred his right er 
sublet” (S. 10 (2) Gi) (a); “has committed 
acts of waste” (S. 10 (2) (iii); “has secuc- 
ed alternative building’ (S. 10 (2) (v) 
“has denied the title of the landlord” 
(S. 10 (2) (vi); If the argument that is 
advanced based on the expression “has 
not paid or tendered” is also advanced 
with reference to S. 10 (2) (ii), Git), ©) 
or (vi) the position would be that it 
would be open to the tenant to say that 
though he had transferred his right or 
sublet prior to the eviction petition le 
had cancelled such transfer: or subletting 
before the eviction petition and therefore 
“he is not liablé to be evicted. Similarly, 
it can be argued that though he commit- 
ted waste, he had made good the acts 3f 
waste prior to the eviction petition and 
hence that ground is not available to the 
landlord. In the same manner though ke 
had secured alternative. building he had 
given up that building prior to the 
eviction petition and hence the’ landlord 


cannot ask for eviction under S. 10(2)(v). ° 


Lastly, even though he had denied title 
of the landlord the tenant may come 
forward and say on the date of the eviz- 
tion petition that he would accept . his 
title and therefore the landlord cannot 
proceed with ‘the eviction petition. We 
do not think that such a position was 
envisaged by the framers of the Act 
with regard to any of the sub-cls. (19) 
(2), Gi, (i), (v), (vi). On the ‘same 
reasoning it would follow that the mere 
fact that the rent which had not. been 
paid or tendered within 15 days after the 
expiry of the time. fixed in the agre2- 
ment or in the absence of such agre2- 
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ment before the last day of the month 
next following that for which rent is 
payable was’ tendered prior to the peti- 
tion would not be am’ answer to an evic- 
tion petition under S. 10 (2) (i). In 
Gajanan v. S. H. Patel (ATR 1975 SC 
2156) the Supreme Court had io consider 
§. 13 (1) (e) of the Bombay Rents, Hotel 


‘and Lodging House Rates Control Act 


(57 of 1947) which provided: that the 
landlord could obtain possession on the 
ground that 

“the tenant has since the coming into 
operation of the Act, unlawfully sublet 
sasasi ...the whole or part of the premises 
or assigned or transferred in any other 
manner his interest therein.” 


It was argued the expression “the tenant 
has sublet” means that sub-letting must 
continue at the date of the suit. This 
contention was rejected by the Supreme 
Court which held that on the language 
of S. 13 (1) (e) if the tenant has sub- 
let the protection ceases. They observed 
that to accede to the contention of the 
tenant would mean that a tenant would 
not be within the mischief of unlawful 
sub-letting if after the landlord gives a 
notice terminating the tenancy on the 
ground of unlawful subletting the sub- 
tenant vacates. The landlord will not be 
able to get any relief aganist the tenant 
in spite of unlawful subletting. In that 
way the tenant can foil the attempt of 
the landlord to obtain possession of the 
premises on the ground’ of subletting 
every time by getting the sub-tenant to | 
vacate the premises. The tenant’s liabi-. 

lity to eviction arises once the fact of 


‘unlawful subletting is proved. At the 
date of the notice if it is proved that 
there was unlawful subletting, the 


tenant is liable to be evicted. 
11: In -Gappulal v. Shriji Dwarka- 


‘dheeshji (AIR: 1969 SC 1291) it was held 


that if the tenant has siblet the premises 
without the- permission of the’ ‘landlord | 
either before or after the coming into 
force of the Rajasthan Premises (Control 
of Rent and Eviction) Act (17 of 1950) he 
is not protected from eviction under 
S. 13 (1) (c) of the Act, It was observed 
that the relevant words in ‘cl. (e) are 
“has sublet”, The present perfect tense 
contemplates a completed event connect- 
ed in some-.way with the present time. 
The words “take within their sweep any 
sub-letting which was made in the past 
and has continued upto the present 
time.” This decision which was relied on 
by the learned counsel for the tenants, 
according to us, is of no assistance to 
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them. What was decided was that if a 
subletting was made in the past and 
continued upto the present time that 
would give landlord a right to eviction. 
This decision cannot be understood to 
have laid down that unless and until the 
subletting continues vill the date of the 
petition, the landlord had no right to ask 
for eviction. This decision was referred 
to and distinguished in Gajanan v, S, H. 
Patel (AIR 1975 SC 2156), 


12. The learned counsel for the 
tenants retied strongly upon the decision 
in V. V. Kulkarni vw, M. R. Nagane 
(AIR 1968 SC 461). In that case as the 
tenant made a default in paying the 
rent the landlord served him with a 
notice terminating the tenancy and filed 
an application under S. 25 of the Bom- 
bay Tenancy and Agricultural Lands Act 
(67 of 1948) before the Mamlatdar for 
eviction on the ground that the tenant 
had failed to pay rent on the due dates, 
that is, March 20 of each of the years 
1951-52 to 1954-55. Under S. 25 (1) of the 
Act where any tenancy held by a tenant 
is terminated for non-payment of rent 
and the landlord files any proceeding to 
-eject the tenant, the Mamlatdar has to 
call upon the tenant to tender to the 
landlord the rent in arrears together 
with the cost of ‘the proceeding within 
15 days from the date of the order and 
if the tenant complies with such order, 
the Mamlatdar shall pass an order 
directing that the tenancy had not been 
terminated. Section 25 (2) provides that 
the sub-section shall not apply to a 
tenant whose tenancy is terminated for 
non-payment of rent if he has failed for 
any three years to pay rent within the 
period specified in S. 14. In that case the 
tenant had paid and the landlord had 
received the rent due on the date of the 
application in view of certain suits having 
been filed by the lardlord for recovery 
of the renz. The Revenue Tribunal held 
that though the tenan- had failed to pay 
the rent on the due date, the landlords 
having admittedly accepted all the rents 
due to them before the institution of 
their application the defaults were not 
wilful and the Deputy Collector had 
therefore the discretion not to order 
eviction. The High Court, on an appli- 
cation under Art, 227 of the Constitution, 
observed that as it was an admitted 
position that the landlord had received 
all the rents due by the tenant there 
were no arrears due by him at the date 


of the application and there was no 
ground for interfering with the Tribu- 
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nal’s order, The Supreme Court dismis- 
sed the appeal as against the judgment 
of the High Court. On a construction of 
S. 25 (1) (2) of the Act they observed 
that the Act does not rule out the pay- 
ment by the tenant and acceptance by 
the landlord of arrears of rent before a 
suit for eviction is instituted resulting 
in waiver by the landlord of the termi- 
nation of tenancy by him. This decision 
therefore maimly proceeded on the foot- 
ing that the receipt of arrears of rent 
resulted in waiver by the landlord, an 
aspect which we will consider at a later 
stage of this judgment.. It is mo doubt 
true that they also observed that the 
legislature could never have intended 
such a result that even where’ the tenant 
has paid up all the arrears and the 
landlord has accepted them, ‘he would 
still have the right to evict the tenant 
though his reason for terminating the 
tenancy and his cause of action for an 
action for eviction has disappeared by 
his acceptance of the arrears due to him. 
This is a decision which is based upon 
particular provisions of the Bombay 
Tenancy and Agricultural Lanës Act (67 
of 1948) which are not in pari materia 
with the provision of the ‘Act with 
which we are concerned. Even if some 
of the observations are of assistance to 
the tenants we have to prefer the deci- 
sion of the larger Bench of the Supreme 
Court consisting of five Judges in Mangi- 
lal v. Sugan Chand (AIR 1965 SC 101) to 
the later decision of the Supreme Court 
in Gajanan v. S. H. Patel (AIR 1975 SC - 
2156). 


13. Another decision which was relied 
on by the Advocates for the landlord (sic) 
(tenant) is in Ranjit v. Mohitesh (AIR 
1869 SC 1187). In that case after the land- 
lord served the notice determining the 
tenancy and asking the tenant to quit 
accepted the rent for subsequent periods 
and thereafter gave a second notice 
determining the tenancy and calling upon 
him to deliver possession. It was argued 
that the old tenancy was dead after the 
notice and on acceptance of the rent a 
new tenancy came into existence. It was 
held in that case that the landlord by 
accepting rent did not assent to a new 
tenancy but continued the old tenancy, 
We are unable to see how this decision 
is of any assistance to the landlord (sic) 
(tenant), On the other hand the’ following 
observations in para. 9 of the; judgment 
would lend support to the view which 
we have takena 
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“There is no question in this case that 
the tenant was in default according ^o 
S. 12 (1) (i) because he had been paying 
rents beyond the period limited by the 
agreement or by the section. These de- 
faults were also more than three and 
therefore the proviso to S. 14 (3) depriv- 
ed the tenant of the benefit of S. 14 (1). 
On the whole therefore, the decision 3f 
the High Court was correct and we see 
no reason to differ from it.” 


Reference was also made to the decision 
in P. Venkateswarlu v. Motor & General 
Traders (AIR 1975 SC 1409). In that 
ease the landlord required that he may 
be placed in possession of the building 
on the ground that he was not occupy- 
ing a non-residential building in tne 
town. It so happened that during tne 
pendency of the proceedings the land- 
lord came into possession of a shop. Tae 
High Court took imto account the subse- 
quent event and held that as the pre- 
requisite for the entitlement of the pezi- 
tioner to institute and continue any peti- 
tion has ceased to exist the petition was 
no longer maintainable and must be 
dismissed. This decision was upheld 3y 
the Supreme Court which observed tkat 
the Court can, and in many cases must, 
take the cautious cognizance of events 
and developments subsequent to the 
institution of the proceedings. The later 
recovery of another accommodation 3y 
the landlord during the pendency of the 
case has a material bearing on the right 
to evict in view of S. 10 (3) (iii) of the 
Act. We do not think that this decision 
has any application to the facts of the 
case. Under S. 10 (3) (iii) the landicrd 
may apply to the Controller for an orcer 
directing the tenant to put him in posses- 
sion of the building in the case of a non- 
residential building “if the landlord is 
not occupying a residential building in 
the city...... ” which is his own or to the 
possession of which he is entitled whe- 
ther under this Act or otherwise. The 
language would clearly indicate that fhe 
position which the Court has to consider 
is the position which exists on the date 
when the Controller makes an order 
directing the tenant to put the landlcrd 
in possession of the building. The 
language is different from the languege 
in S. 10 (2) of the Act, 


14. For the reasons stated above and 
particularly in view of the decisions of 
the Supreme Court in Mangilal v. Sugan 
Chand (AIR 1965 SC 101) and Gajaran 
v, S. H, Patel (AIR 1975 SC 2156) we are 
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of the view that it cannot be contended 
that the eviction petition was not main- 
tainable merely because the landlord 
received the rent prior to the eviction 
petition and on this aspect the decisions 
in A. Abbayi v. R. Choultry (AIR 
1974 Amdh Pra 139 (FB)) and Paru Bai 
v. Sitaramji Bajaj (1974 (1) APLJ 148) 
were not correctly decided. 


15. The next contention that is urged 
on behalf of the tenants is that the ac- 
ceptance of rent by the landiord consti- 
tutes waiver under S, 112 of the Trans- 
fer of Property Act. We are unable to 
accept this contention as we are of the 
view that the provisions of the Transfer 
of Property Act are not applicable to 
leases governed by the Rent Control Act. 
This question was considered in depth 
in the decision of this Court in Uligappa 
v. S. Mohan Rao: (1969 (1) APLJ 351). It 
was held in that case that the power of 
the State legislature to enact the Rent 
Control Act is traceable to Entry 18 of 
the State list, namely, land, that is to 
say “right in or over land, land tenure 
including the relation of landlord and 
tenant and -the collection of rents’. It 
was held that the expression “land” 
would also include buildings and the ex- 
pression “relation of landlord and 
tenant” and “collection of rents” relate 
to non-agricultural lands also including 
houses and buildings constructed there- 
on. They followed the decisions in 
Manohar Ramakrishna v. G. G. Desai 
(AIR 1951 Nag 33); Mangilal v. State of 
Madhya Pradesh (AIR 1955 Nag 153) and 
A. C. Patel v. Vishwanath (AIR 1954 
It was also held that even 
assuming that the legislation is traceable 
to Entry 6 in the Concurrent List relating 
to transfer of property other than agri- 
cultural land, the State Legislation 
would prevail if it were repugnant to the 
provisions of the existing law as the 
Rent Control Act received the assent of 
the President. After examining the 
various provisions of the Rent Control 
Act it was held that the Rent Control 
Act is a complete code intended by the 
legislature to wholly occupy the three 
subjects mentioned in the preamble of 
the Act concerning the relationship of 
landlord and tenant in regard to houses 
and buildings. The Supreme Court in 


Puwada Venkateswara Rao v. Œ. V. 
Ramana (AIR 1976 SC 869) also held 
that the Andhra Pradesh Buildings 


(Lease, Rent and Eviction) Control Act 
is a complete code dealnig with the rela- 
tionship of landlord and tenant in res- 
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pect of buildings governed by that Act. 
In that case the Supreme Court approved 
of the decision of this Court in Uligappa 
v. S. Mohan Rao (supra) where the 
Division Bench held that as the Act pro- 
vided a procedure for eviction of tenant 
which was self-contained, no recourse to 
the provisions of S. 106 of the Transfer 
of Property Act is mecessary before filing 
of an application for eviction. In Ravel 
& Co. v. K. G. Ramachandran (AIR 1974 
SC 818) also it was pointed out by the 
Supreme Court that an analysis of the 
Tamil Nadu Buildings (Lease and Rent 


Control) Act (which is in similar terms: 


as the Andhra Pradesh Act) would show 
that the Act provides a complete code 
for every contingency that is likely to 
arise in the relationship of landlord and 
tenant. 


16. Sri N. V. Suryanarayanamurthy 
argued that there is no repugnancy be- 
tween the provisions of the Transfer of 
Property Act and the Rent Control Act 
and it is possible to work them together. 
We are however unable to agree with 
this submission. Under S. 111 of the 
Transfer of Property Act a lease deter- 
mines by efflux of time; whereas even 
if the duration of the lease is fixed by 
the contract a lease cannot be terminated 
and the lessee evicted except under S. 10 
of the Act on proof that any of the con- 
ditions referred to in that section are 
satisfied, namely, default, subletting, 

committing acts of waste etc. Again, the 
lease governed by the Transfer of Pro- 
perty.Act is determined where the time 
is limited conditionally by happening of 
such an event. It is also determined by 
implied .surrender or by forfeiture, that 
is to say by the lessee breaking the ex- 
press condition providing that on breach 
thereof the lessor may re-enter. On the 
other hand, under the Rent Control Act 
the tenant cannot be evicted unless the 
conditions referred to in S. 10 (2) (ii) or 
S. 10 (2) (8) and Ss. 12 and 13 of the 
Act are satisfied. The very object of 


enacting the Rent Control Act was to 
provide security of tenancy and pre- 
venting unreaonable eviction of the 


tenant. We have no hesitation in reject- 
ing the contention of Sri Suryanarayana- 
murthy that it is possible to apply both 
the provisions of the Transfer of Pro- 
perty Act es well as the Rent Control 
Act at the same time. 


17. Sri Suryanarayanamurthy fur- 
ther submitted that in any event there 
is nothing preventing the application of 
S. 111 (g) of the Transfer of Property 
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Act to leases of buildings governed by 
the Rent Control Act. If the ‘Rent Con- 
trol Act is a complete code, las pointed 
out by the Supreme Court! and this 
Court, dealing with the relation of 
tenants in respect of buildings and is 
intended to provide for every contin- 
gency, it is not proper to split up the 
provisions of the ‘Transfer of Property 
Act and argue that one such provision 
can be applied without offending the 
provisions of the Rent Control Act. 
Even assuming that this can be done we 
have no hesitation in holding that S. 112 
of the Transfer of Property Act can have 
no application to leases governed by the 
Rent Control Act. Section 112 provides 
that a forfeiture under S., ‘111 (g) is 
waived by acceptance of rent, which has 
become due since the forfeiture, or by 
distress for such rent or by any other 
act on the part of the lessor showing an 
intention totreatthe lease as subsisting. 
Under S. 111 (g) a lease of immovable 
property determines by forfeiture; that 
is to say, (1) in case the lessee breaks an 
express condition which provides that 
on breach thereof, the lessor may re- 
enter; (2) in case the lessee renounces 
his character as such by setting up a 
title in a third person or by claiming 
title in himself; or (3) the lessee is adju< 
dicated an insolvent and the lease pro- 
vides that the lessor may re-enter on the 


happening: of- such event;: and in 
any of these cases the lessor or 
his transferee gives notice in writ- 


ing to the lessee of his intention to 
determine the lease. It is thus: seen that 
Section 112 which deals with waiver 
is inseparably linked with Sec- 
tion 111 (g) which deals with forfeiture as 
it is the forfeiture under S. 111 (g) that 
is waived under S. 112 by acceptance of 
rent. Therefore,. in order that S, 112 
may apply Sec. 111 (g) also ‘should be 
applicable to matters arising under the 
Rent Control Act. But Sec. 111 (g) is 
obviously inapplicable to such matters 
as there is no determination of a lease 
by forfeiture contemplated under the 
Rent Control Act. Under that Act the 
landlord can seek eviction only on the 
grounds referred to in Sec. 10 (2) (ii) or 
to ask for possession of the building on 
the grounds referred to in Sec. 10 (2) (iii). 
Neither forfeiture under Sec. 111 (g) of 
the Transfer of Property Act nor waiver 
of such forfeiture by acceptance of rent 
therefore is applicable to ‘ tenancies: 
governed by the Rent Control Act. Even’ 
in A. Abbayi v, R. Choultry; (AIR 1974 
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Andh Pra 139) (FB) it was held that Sec. 
111 (g) and Sec, 112 are not applicatle 
to a case falling under the Rent Control 
Act. It was observed that the mode f 
determining the tenancy under the Act 
differs materially from the mode of det- 
ermining a tenancy under the Transfer 
of Property Act. There is no right to 
forfeiture by issue of notice available to 
a landlord under the Rent Control Act. 
It is not possible to apply Sec. 112 f 
the Transfer of Property Act and ther2- 
fore even if Sec. 112 was not taken io 
be inconsistent it would not in terms 
apply. In R. M. Paranjape v. A. M. Mali 
(AIR 1962 SC 753) the Supreme Cowrt 
held that Sec. 114 of the Transfer bf 
Property Act is inconsistent with tke 
provisions of the Bombay ‘Tenancy ard 
Agricultural Lands Act. The Bombay Act 
intends a relief against the termination 
of tenancy for non-payment of rent <o 
be given only in the cases mentioned 
under Sec, 25 (1) and in no others. Under 
Sec. 114 of the Transfer of Property A>t 
relief may be given in other circum- 
stances. Therefore, the provisions of this 
section are inconsistent with the pro- 
visions of the Bombay Act. On the same 
reasoning it would follow that the pro- 
visions of Sec. 112 of the Transfer of 
Property Act would be inconsistent wih 
the provisions of the Rent Control Act. 
In Punjalal v. Bhagwat Prasad (AIR 
1963 SC 120) the Supreme .Court he'd 
that where a landlord institutes a suit 
for eviction on the ground of arrears əf 
rent under Sec, 12 (2) of the Bombey 
Rents, Hotel and Lodging House Rates 
(Control) Act, the tenant’s paying the 
arrears of rent after the institution of 
the suit does not affect his liability -o0 
eviction. The landlord became entitled ~o 
recover possession when the tenant failed 
fo pay rent and the court was bound ~o 
pass the decree when the requiremen:s 
of sub-s, (2) of S. 12 were satisfiel. 
The court came 
spite of the language used in that Ast 
that the court may pass a decree for 
eviction, observing that this does net 
mean that the court has discretion io 
pass or not to pass a decree for eviction 
because the other conditions mentioned 
in the clauses were satisfied. They 
observed that where the legislature 
intended to give some benefit to tke 


tenant on account of the payment of tre 
arrears during the pendency of the sut 
ft made a specific provision in the Act 
ftself. In the present case also specific 
provision is made in Sec, 10. (2) proviso 


continued the old tenancy. 


to that conclusion in: 
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for payment of arrears upto the date of 
payment within fifteen days and on such 
payment the application for eviction has 
to be rejected, but it may be noted that 
the arrears of rent referred to therein 
are arrears not merely upto the date of 
petition but upto the date of payment. 
Further, the Controller must be satisfied 
that the tenant’s prior default to pay or 
tender the rent was not wilful, Thera is 
no other provision in the Act which 
allows rejection of petition in any other 
case, Reliance was placed upon the deci- 
sion in Ranjit v. Mohitosh (AIR 1969 SC 
1187) where in respect of a tenancy 
governed by the West Bengal Premises 
Rent Control (Temporary Provisions) Act 
the monthly rent for 8 months between 
September 1954 and April 1955 was ad- 
mittedly paid by the tenant limited .by 
the agreement. On the. llth August 1955 
the landlord served a notice determining 
the tenancy and asking the tenant to 
quit on the expiry of August 1955. In 
October 1955 the landlord accepted rent 
upto September 1955 to February 1956. 
On 9-2-1956 he gave a second notice 
determining the tenancy and calling 
upon the tenant to deliver possession on 
the expiry of February 1956. It was 
held that the landlord by accepting 
rent didnot assenttoanew tenancy but 
While ob- 
serving that under S. 113 of the Trans- 
fer of Property Act anotice’ is waived by 
an act onthe part ofthe person giving it, 
showing an intention to treat the lease 
as subsisting, provided there is the ex- 
press or implied consent of the person 
to whom it is given, the Supreme Court 
went on to say that the difficulty was 
solved in this case by the attitude of the 
tenant viz., that the old tenancy continu- 
ed. They observed that if so it continued 
with the default and under Sec. 12 (1) 
(i) of the Act he was liable to be evicted 
and as the defaults were more than three 
the tenant could not get the protection 
of Sec. 14 (1). Thus far from assisting 
the tenants this is a case where the Sup- 
reme Court did not apply the provisions 
of the Transfer of Property Act, . 


18. For all the above reasons we are 
fn agreement with the decision of the 
Full Bench in A. Abbayi v. R. Choultry 
(AIR 1974 Andh Pra 139) (FB) that the 
Transfer of Property Act and at any 
rate Sec.-112 of the Act cannot be relied 
upon by the tenants in support of the 
contention that there was a waiver by. = 
the landlord, nE 





| | 
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18. In A. Abbayi v. R. Choultry (AIR 
1974 Andh Pra 139 FB) (supra) the Full 
Bench however proceeded to hold that 
equitable principles of waiver are applic- 
able even though the provisions of the 
Transfer of Property Act do not apply. 
The learned counsel for the tenants 
therefore submitted that it must be held 
on grounds of equity that there was a 
waiver by acceptance of rent. Dealing 
with a similar submission it was held in 
R. M. Paranjpe v. A. M. Mali (AIR 
1962 SC 753) that where tenancies are 
terminated under a statutory provision 
the landlord acquires a statutory right 
to eject the tenants, As equity does not 
operate to annul a statute no relief can 
be granted to the tenants on equitable 
principles. In equity relief may ke 
granted to a tenant who has incurred a 
forfeiture under the contract of tenancy 
with his landlord. However, no such 
relief in equity can be granted where 
the tenancy is terminated by a statute, 
The learned Judges in the Full Bench 
observed that the principles of waiver 
are not confined to the Transfer of Pro- 
perty Act or the Contract Act. The wai- 
ver or abandonment of a right may be 
express or implied from conduct. A per- 
eon who is entitled to the benefit of a 
stipulation in a contract or of a statu- 
tory provision can waive it or allow the 
contract or transaction to proceed as 
though the ‘stipulation of the provision 
did not exist. With great respect to the 
learned Judges, the learned Judges did 
not appreciate the distinction between 
waiver in the general sense, namely, the 
abadonment of a right either expressly 
or impliedly by the conduct and the wei- 
ver of forfeiture which is presumed by 
the mere acceptance of rent which is the 
ease under Sec. 112 of the Transfer of 
Property Act. In ordinary cases of wai- 
ver not covered by Sec. 112 the question 
whether there is a waiver or not would 
be a question of fact depending upon the 
circumstances of the case whereas 
under Sec. 112 of the Transfer of Pro- 
perty Act there is a forfeiture by mere 
acceptance of rent which has become due 
without any reference to the intention 
of the landlord to waive the forfeiture 
or Not. In other words, it is an arbitrary 
cule imposed by Sec. 112 that the accept- 
ance of rent by itself would constitute a 
waiver, and the Section in doing so does 
not embody any equitable principle. The 
learned counsel for the respondents relied 
in this connection also upon the decision 
in, V, V. Kulkarni v. M. R. Nagane (AIR 


“to pay the rent within 


1968 SC 461) already referredj to. Deal- 
ing with the Bombay Tenancy ‘and Agri- 
cultural Lands Act the Supreme Court 
observed that the Act does not rule out 
the payment by the tenant and accept- 
ance by the landlord of arrears of rent 
before a suit for eviction is! instituted 
resulting in waiver by the landlord of 
the termination of tenancy by ‘him. Reli- 
ance was placed on Sec. 20 which pro- ' 
vided that except as provided] in Sec. 6 
(3) and Sec. 27 (1) no other : provision 
in the Act shall be construed to limit or 
abridge the rights or privileges of any 
tenant under any usage as law for the 
time being in force or arising out of any 
contract, grant, decree or otherwise. The 
decision therefore appears to proceed on 
the footing that by reason of this express 
provision Sec. 112 of the Transfer of 
Property Act or the ordinary law govern- 
ing relationship of landlord and tenant 
will not apply. This decision ;cannot be 
regarded as an authority for the propo- 


, sition that equitable principles of waiver 


should apply in all cases of statutory 
tenancy, On the other hand reference | 
was made to the decision injRaja Ram 
Mahadev Paranjpe v.. Aba Maruti Mali 
(AIR 1962 SC 753) and particularly te 
the observation in that case that no relief 
against forfeiture could be granted but 
on equitable grounds such relief can be 
granted only against contractual rights 
and not in case of statutory rights, 
While the decision in Raja Ram Maha~ 
dev Paranjpe v. Aba Maruti Mali (supra) 
was distinguished noexception was made 
to the above statement of law jin the ear- 
lier decision. 


I 

20. Though the Transfer of Property 
Act or the principles of relief against 
forfeiture may not be applicable it is 
still open to the tenants to contend that 
though the landlords acquire a statutory 
right to evict the tenants on their failure 
the! prescribed 
time the landlords by their conduct may 
still waive their right to the benefits of 
the Act by accepting the rent subse- 
quently and hence they must not þe pers 
mitted to maintain the eviction petition. 
The decision in V. V. Kulkarni v. M. R. 
Nagane (AIR 1958 SC 461) can also be 
supported on this principle. This conten- 
tion as we have pointed is different from 
contending that the mere acceptance of 
rent by itself constitutes waiver. Fur- 


ther, the waiver referred to here is not 


the wiaver of forfeiture but:the waiver 


of right to the benefit granted to the 
landlord under the Act. It was not diss 


i 
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puted and it could not be disputed thet 
unless a question of public policy is in- 
volved it is always open to a person who 
is conferred certain benefits under ax 
Act to waive those benefits. The land- 
lord who is entitled to an order of evic- 
tion when the tenant failed to pay the 
rent within the time prescribed can 
. waive the benefits of the Act and suca 
waiver is not opposed to publie policy. 
But whether there has been such a wab- 
ver or not is a question of fact which 
bas to be gone into by the tribunal com- 
cerned. It may be noted that . acceptances 
of rent may be one of the factors thet 
may be taken into consideration in con- 
sidering whether there has been waiver 
or not in the sense referred to above, 
But in the proceedings before us in ope 
case the tribunals below proceeded on 
the footing that the mere acceptance cf 
rent constitutes a waiver. In another 
case it was held that the Full Bench 
decision has no application as it was a 
decision rendered under the Andhra 
Tenancy Act and there could not be any 
waiver at all.. In both the cases the tr- 
bunals adopted two extreme propositions. 
They did not proceed on the footing that 
there can be a waiver by the landlord 
of his right to evict under the Act ard 
such a waiver has to be decided witb 
reference to the evidence in each case: We 
therefore consider it proper to remard 


and direct him to consider whether there 
has been a waiver of the benefits of the 
Act in the circumstances of each casa. 
The learned counsel drew our attenticn 
to such facts as the terms of the notice 
given by the landlord in each caše, the 
acceptance of rent. being received under 
protest in one case, and so on. We do 
not wish to express our view as to whe- 
ther ‘such conduct amounts to waiving 
the benefits of the Act or not as it is for 
the Court below to decide whether thera 
has been a waiver by the landlord- of 
the right to eviction under the. Act hav- 
ing regard to the evidence in each case. 





21. It remains fo consider two sub- 
missions made by Sri Suryanarayana- 
murthy which are peculiar to C.R. P. 
No. 2234/74. 


22. In that case the landlord filed a 
petition for eviction which was ordered 


by the Rent Controller. The tenant prae 
ferred an appeal to the learned Subor« 
dinate Judge. During the pendency of 
the appeal, the landlord sold the premises 


both the cases to the appellate authority. 
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to the petitioner herein and the petitioner 
was added as the second respondent in 
the appeal before the Sub Court on 9-7- 
1974 in I. A. No. 1718/72, The appeal 
was allowed and the petitioner (Pur- 
chaser of the Property) has preferred 
this revision, It is contended by' Sri Sur- 


yanarayanamurthy that the revision 
petition is not maintainable at the in- 


stance of the petitioner who is the pur- 
chaser of the property, He submitted 
that the lower appellate court erred in 
adding the petitioner as second respon- 
dent in the appeal before it under O. 22 
R. 10 C. P. C. His case is that O. 22 
R. 10 C. P. C. is not applicable to pro- 
ceedings under the Rent Control Act and 
it is the original owner alone that has 
to continue. the proceedings and file a 
revision petition. We regret we are un- 
able to accept this contention. Sec. 2 (6) 
defines ‘landlord’ meaning the owner otf 
a building and includes a person who is 
receiving and who is entitled to receive 
rent of a building. It is clear therefore 
that the definition of ‘landlord’ would 
include not only the original owner but 
every person who becomes the owner 
of the building by reason of transfer or 
otherwise. The transferee would there- 
fore be also a landlord within the mean- 
ing of Sec. 2 (6) and would be entitled 
to continue the proceedings initiated by 
the original owmer. As a matter of fact 
he could have come on record in the 
place. of the original owner in the appeal 
by virtue of this definition alone without 
having regard to O. 22, R. 10 C. P. C. and 
the order of the court below impleading 
him as the respondent could be justiñed 
even without referring to O. 22, R. 10 
C. P.C. Further we are of the view that 
the provisions of CPC in so far as they 
are not inconsistent with the provisions 
of the Act may be applied to the pro- 
ceedings under the Act. Vide Hari Ki-! 
shan Singh v.. B. Narayana (1969 (2)| 
APLJ 290).. Further even if the provi+ 
sions of CPC are strictly mot applicable, 
the principles underlying them can be 
applied to proceedings under the Rent 
Control Act’so long as they are not in- 
consistent with any provision of the Act 
or the rules made thereunder. Reliance 
was placed upon the.. decision of this 
court in ‘Seetharama Murthy Raju v. 
Rama Raju (1964 (1) Andh WR 213). We 
do not think it has any application to 
the facts of. the case. In that case the 
fandiord filed a petition for eviction and 
during the pendency of the proceedings 
sold. tha property under a sala deed, one 
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of the conditions of which was that the 
vendor will take all proceedings at his 
own cost to get the tenants evicted from 
the Iland and deliver possession of the 
same. The original owner therefore pre- 
ferred an eppeal. The appeal was dismis- 
sed on the ground that as the landlord 
had parted with his right he could not 
prefer the appeal. This court held that 
the landlord could continue the proceed- 
ings. It is therefore seen that this court 
was concerned with a converse case, 
namely, whether the landlord who had 
parted with the property could continue 
the proceedings or whether it was neces- 
sary for the transferee to come on record 
and continue the proceedings. The deci- 
sion is not an authority for the proposi- 
tion that the transferee is not entitled 
to step into the shoes of the original 
owner and continue the proceedings, It 
is to be noted that this decision related 
to Andhra Tenancy Act which is not in 
pari materia with the Rent Control Aci. 
Further it is also to be noticed that the 
transferee was added as second respon- 
dent in the appeal in the lower court. 
No objection was taken by the tenant to 
the present petitioner being added as 
second respondent. We do not think this 
is a proper case to permit the respon- 
dent to raise a contention that the peti- 
tioner cannot continue the proceedings 
and file a revision petition as he had not 
questioned the order of the court below 


permitting him to come on record as’ 
second respondent. ; 
23. Sri Suryanarayana Murthy has 


also raised another contention. It appears 
that this petition was dismissed against 
the second respondent who was the ori- 
ginal owner for non-payment of batta. 
He therefore contends that this dismissal 
order operates as res judicata and the 
order of the Subordinate Judge allowing 
the appeal and dismissing the petition 
for eviction has therefore become final 
not only against the second respondent, 
the origina owner but also against tha 
petitioner, the transferee, We have’ no 
hesitation in rejecting this contention. 
The original owner was only added as a 
pro forma respondent. No. relief was 
claimed against him. The revision peti- 
tion is directed only against the first 
respondent who is the tenant, We fail to 


see how a dismissal order for non-pay- 


ment of batta against the second respon= 


dent would constitute res judicata. Sr? 
Suryanarayanamurthy drew our attention 
to Sec, 16 of the Act which provides 
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that the Controller shall summarily 
reject any application under Sec, 10 (2) 
or 10 (3) which raises between the sama 
parties or between the parties under 
whom they or any of them claim sub- 
stantially the same issue as having been 
finally decided or purports. to hava been 
decided in the former proceedings under 
this Act or under any law corresponding 
thereto in force at the relevant time 
prior to the commencement of- this Act, 
A bare reading of this section! will make 
it clear that this section has absolutely 
no relevance, Sri Suryanarayanamurthy 
also relied upon the decision of the Sup- 
reme Court in Sheodan Singhiv. Daryaa 
Kunwar (AIR 1966 SC 1332). In that casa 
the trial court decided two suits having 
common issues on merits and there 
were two appeals therefrom and one of 
them was dismissed on a preliminary 
ground; with the result the trial court’s 
decision stood confirmed. It was held that 
the decision of the appellate court will 
be res judicata and the appellate: court 
must be deemed to have finally decided 
the matter. In such a case.the result of 
the decision of the appellate court is to 
confirm the decision of the trial court 
and give its reasons and if that is.so the 
decision of the appellate Court will be 
res judicata. We fail to see! how this 
decision has any relevance. In this case 
dismissal of the transferee’s; revision 
petition against the transferor; who is a 
pro forma party for non-payment of batta 
can in no sense be held to beia decision 
in favour of the first respondent- the 
assignee. We reject this contention also, 








24, In the result both thd revision 
petitions are allowed and remanded with 
a direction to the court below, to consi- 
der whether there has been a ‘waiver by 
the landlord in each case of the right to 
exercise his right under the Act to file 
a petition for eviction, i 

25. Each party will bear; its own 
costs in each of the revision petitions. 


Revision petitions allowed, 
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SAMBASIVA RAO AND 
NARSINGA RAO, JJ. 


Yedlapati Venkateswarlu, Petitioner v. 
The State of Andhra Pradesh and an=- 
other, Respondents. - 

Review W. A. M. P, No. 850 of 1977, 
D/- 27-12-1977.* a) 

(A) Constitution of India, Arts. 226 
and 227 — Violation of principles nf 
natural justice — Contention regarding 
~ Cannot be brushed aside on technical 
grounds, ` 


Even if alleged violation of the prind~ 
ples of natural justice is not specifically 
pleaded or raised, the Court cannot repel 
the contention raised in this behalf on 
that technical ground. Once a complaint 
of violation of the principles of natural 
~ justice is made, it is`too important a 
point to be brushed aside on technical 
grounds. (Para 12) 


Anno: AIR Com. Constn, of Ind, 2nd 
Edn. Arts, 226 and 32 N. 59, 


(B) Precedents — Duty of one Divi- 
sion Bench to refer matter to Full Benzh 
if not inclined to follow decision of 
` cognate Division Bench — Principle of 
procedure — Exception. 


It is true that one Division Bench, if 
it is not inclined to agree with the view 
expressed by another Division Bench, 
cannot by itself express a different view 
but will have to refer the matter to a 
Full Bench. But this principle of proce- 
dure, reasonable and safe as it is, is 
always subject to the other principle 
that each case and the ratio therein will 
have to be understood in the light of the 
facts and circumstances of that case, 
Judges dealing with cases before them 
should examine whether the decisicns 
cited would really apply to and govern 
the facts of the case before them. 


(Para ~7} 
Cases Referred: Chronological Paras 
AIR 1977 SC 302 17 
AIR 1977 SC 2313 | 3, 10 


AIR 1977 NOC 360 (Andh Pra) s (1977. 2 

AP LJ 167 3, 16 
(1977) WP No 4121 of 1976 DJ- 31-10- 

1977 (Andh Pra) . , 8, 16 
AIR 1976 SC 57 15 
AIR 1976 SC 143 9, 12 
AIR 1976 SC 313 : 1976 Tax LR 1363 15 


"(To review Judgment of this Court in 
W. A. 465 of 1976, D/~ 9-12-1977.) 
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.in the writ appeal, 
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(1976) SA 593- of 1974 D/- 18-3-1976 


(Andh Pra) : 16 
AIR 1972 SC 2379 ; § 
AIR 1971 SC 353 14 
(1970) 2 SCR 197 5 
(1970) 2 APLJ 300 11 
AIR 1958 SC 86 7 


A. V. Koteswara Rao, for Petitioner; 
Govt. Pleader for C. T. (for No. 1) and 
Advocate General (for No, 2), for Res- 
pondents, 


SAMBASIVA RAO, J.:— A review of 
part of our judgment dated 9th Dec. 1977 
rendered in W. A. No. 465/75 is sought 
in this petition. That Writ Appeal arose 
out of W, P. 384/75 wherein the petis 
tioner was unsuccessful and who conse- 
quently preferred the writ appeal. In 
the Writ Petition he sought a declaration 
that G. O. Ms. No. 255 M. A. Dated 15th 
of June, 1973 and assessments of proper- 
ties in pursuance of the G. O. made by 
the Vijayawada Municipality from 1-10- 
1973 were illegal, void and unconstitu-~ 
tional. A direction to the State of An- 
dhra Pradesh and the Vijayawada Muni- 
cipality was also prayed for restraining 
them from enforcing the provisions of © 
the Andhra Pradesh (Andhra Area) Dis- 
trict Municipalities Act, 1920 for the 
purpose of levying tax on property, Our 
learned brother Kuppuswami, J. heard 
this and another writ petition together 
and dismissed both of them. Along with 
the Writ Appeal we heard and disposed 
of another writ appeal and writ petition. 

2. It is unnecessary here to go into ` 
the circumstances in which the writ peti- 
tion had been filed. In our Judgment of 
9th Dec, 1977 we have given the back- 
ground. One of the contentions raised 
by Sri Koteswara Rao during the argu- 
ments in the writ appeal was about the 
tenability of the actual enhancement of 
the tax and the manner of enhancement, 
His objection was to the basis of enhance- 
ment mentioned in-the impugned spacial 
notice as being estimated or reported 
rental value. According to the learned 
Counsel, standard rent alone should be 
the basis and rental value could not be 
estimated at more than the standard 
rent. It was argued that even if higher 
rent was collected by the owner of the 
properties illegally, only the~ standard 
rent should be the basis for assessment 
of tax. Learned Counsel who appeared 
which was heard 
along with this writ appeal, challenged 
the reasons given in the special notice 
by the taxing authority for the enhance- 
ment of the tax. It was pointed out that 
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no prior opportunity had been given to 
the ratepaver as required under Rule 6 
of Schedule II of the 1965 Municipalities 
Act before the enhancement of tax by 
way of special notice. Dealing with these 
objections, we pointed out that the 
learned Single Judge, who had dismissed 
the writ petitions, rejected the latter 
contention holding that the entire pro- 
cedure should be examined from the 
perspective of the 1920 Act and not the 
1965 Act. Disposing of these contentions 
we observed in our judgment of 9th Dec, 
1977: 

_ “We are afraid we cannot go into these 
objections to the actval enhancement. in 
these writ proceedings. A remedy by way 
of revision is available to the parties 
and they are also nct precluded from 
filing suits, These are matters which can 
be considered in depth with the aid of 
details and evidence about the standard 
and the estimated rent and the actual 
procedure which was followed by’ the 
Municipal Council before it enhanced the 
taxes. We, therefore, do not express any 
opinion on these points. Suffice it to say 
that the petitioners (Appellants) would 
be at liberty to pursue further remedies 
before the Mumicipal Council and the 
Civil Court which are available to them 
under the law.” 

These are the observations which are 
challenged in this review petition. 

_ 3 In a very elaborate and emphatic 
argument Sri Koteswara Rao stressed 
his review petition thus: At the time 
of the arguments in the writ appeal 
learned counsel had failed to place be- 
fore the Court that Art. 226 of the 
Constitution provides a remedy in public 
law and where issues of public law are 
involved, in:‘particular where principles 
of natural justice are violated, the High 
Court has no discretion left with it to 
dismiss the writ petition and relegate the 
parties to a statutory-appeal or to a suit. 


He further stated that he had failed to. 


bring to our notice the latest decision of 
‘the Supreme Court dated 28th of Sept., 
1977 reported in C.A.T.A. Sales Co-op. 
Society v. A. P. Government, AIR 1977 
SC 2313. A Division Bench of this 
Court held in Tax-Payers Association v. 
Special Officer, Tirupati, (1977) 2 APLJ 
167 : (AIR 1977 NOC 360 (Andh Pra)) 
that enhancement of tax without follow- 
ing the requisite procedure and without 
giving adequate reasors for it was bad. 
It was followed by another Division 
Bench in. W. P. No. 4121 of 1976. We 
sitting as a Division Bench were merely 
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exercising co-ordinate jurisdiction and 
we are therefore bound to follow the 
earlier Bench decisions, All this, be it a 
commission or omission on our part, is 
tantamount to an error apparent on the 
face of the record which warrants a ree 
view, so ran the contention of the peti» 
tioner’s learned counsel, 


4. On the other hand, Sri Venkatap- 
payya Sastry, learned Government 
Pleader appearing for the respondents, 
to whom we had given notice, pointed 
out that it was never alleged in the writ 
petition that principles of natural justice 
had been violated. Neither in the grounds 
stated in the writ petition impugning 
the enhancement, nor in the relief por- 
tion this objectior. was raised. Even in 
the grounds of the writ appeal, breach 
of the principles of natural justice was 
not adverted to. Therefore, it is not open 
to the petitioner’s learned counsel to ` 
raise this question now. Learned Gov- 
ernment Pleader’s next contention was 
that estimated and reported rental value 
referred to in the impugned special 
notice could have been in accordance 
with the- standard rent and therefore it 
is a matter which requires factual in- 
vestigation as to the actual basis and 
manner of estimate followed by the 
authorities while issuing the special 
notices. Therefore, in the learned res- 
pondents’ counsel’s submission, there is 
nothing to be reviewed in our judgment. 


5. The first part of the ‘contention 
pressed before us is that Art. 226 of the 
Constitution provides a remedy in public 
law. We do not deny that writ’ jurisdic- 
tion provides public law remedy. It is 
too well-settled to warrant any reitera- 
tion. Suffice it is to refer to Mad. Hanif 
v. The State of Assam, (1970) 2 SCR 197, 


6. The next part of the argument is 
that where issues of public law are in- 
volved, particularly when it is complain- 
ed that the principles of natural justice 
were violated, the High Court is bound 
to decide the question and has no discre- 
tion left with it to dismiss the writ peti- 
tion and relegate the parties to follow 
statutory remedies or to file a suit. Some 
decisions of the Supreme Court and this 
Court have been referred to in support 
of this contention: 


7. U. P. State v, Mohd. Nooh, AIR 
1958 SC 86 is the first of them. Chief 
Justice S. R. Das speaking for the Court, 
observed that there is no rule with ree 
gard to certiorari as there is with man« 
damus, that it will lie only whera 
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there is no other equally effective reme- 
dy. The Rule requiring the exhaustion 
of statutory remedies before :the wr-t 
will be granted is a rule of policy, con- 
venience and discretion rather than a 
rule of law, The superior Court will 
readily issue a certiorari in a case where 
there has been a denial of natural justice 
before a Court of summary jurisdiction. 
If an inferior Court or Tribunal of first 
fnstance acts wholly without jurisdiction 
or patently in excess of jurisdiction or 
manifestly conducts the proceedings be- 
fore it in a manner which is contrary 10 
the rules of natural justice and all ac- 
cepted rules of procedure and which 
offends the superior Court’s sense of fa.r 
play, the superior Court may, quize 
properly exercise its power to issue the 
prerogative writ of certiorari to correct 
the error of the Court or Tribunal of 
first instance, even if an appeal to an- 
other inferior Court or Tribunal was 
available and recourse was not had to it 
or if recourse was had to it, it confirm- 
ed what ex facie was a nullity for 
reasons aforementioned. 

8 The next decision cited is M. L. 
Sethi v. R. P. Kapur, AIR 1972 SC 2379. 
This is not a case which arose under 
Art. 226 of the Constitution but was one 
which considered the revisional powers 
of the High Court under S. 115, C. P. Z. 
Mathew, J. rendering the decision obser- 
ed that the difference between `jurisdiz- 
tional error and -error of law within 
jurisdiction has been reduced almost to 
vanishing point. 

9. In City Corner v. Personal Asst. 
to Collector, AIR. 1976 SC 143 the 
Supreme Court held that an ordar 
passed under S. 12 of the Andhra Pra- 
desh (Andhra Area) Places of Public Ra- 
sort Act, 1888 is a quasi-judicial ordar 
and the principles of natural justize 
ought to be followed before it is passed. 
The principles of natural justice do not 
necessarily conform to a fixed pattem. 
The principles of natural justice will <l- 
ways depend upon the facts of each case. 
The scope of Art. 226 of the Constitution 
is a limited one, limited to cases where 
there is any error of law apparent on 
the face of the record. But the observ- 
ance of the principles of natural justice 
is fundamental to the discharge of any 
quasi-judicial function. 

10. Then the latest pronouncement of 
the Supreme Court which the learned 
counsel has not brought to our notice at 
the time of the arguments in the wzit 
appeal is C. A. T.A, Sales Co-op. Society 


- which 
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v. A. P. Government (AIR 1977 SC 2313) 
(supra). It was a case where Government 
Aid not give any notice communicating 
to the appellant about the application 
in revision preferred by the respondents. 
The Supreme Court held that the 
minimal requirement under S. 77 (2) of 
the Andhra Pradesh Co-operative Socie- 
ties Act is a notice informing the oppo- 
nent about the. application and affording 
him an opportunty to make his repre- 
sentation against whatever has been 
alleged in his petition. The minimal re- 
quirement of the principles of natural . 
justice which are ingrained in S. 77 (2) 
is that the party, whose rights are going 
to be affected and against whom some 
allegations are made and some prejudi- 
cial orders are claimed, should have a 
written notice of the proceedings from 
the authority disclosing the grounds of 
complaint or other objection preferably 
by furnishing a copy of the petition on 
action is contemplated in order 
that a proper and effective represen- 
tation may be made. -This minimal re- 
quirement can on no account be dispens- 
ed with by relying upon the principles 
of absence of prejudice or imputation of 
certain knowledge to the party against 
whom action is sought for. In the light 
of these principles the Supreme Court 
held the impugned order to be invalid, 
as it violated the prniciples of natural 
justice and that the High Court should 
have quashed the same. under Art. 226 
of the Constitution. 


11. Chinnappa Reddy, J. also held in 
W. Kuppuswamy v. State of A.P., (1970) 


"2 APLJ 300 that violation of the princi- 


ples of natural justice warrants interfer- 
ence by the High Court under Art. 226. 


12. The decisions referred to above 
lay down principles which are at once 
well-known and well-established. The 
problem is only in respect of the 
application of these principles, As 
Alagiriswami, J., observed in City Corner 
v. Personal Asstt. to Collector (AIR 1976 
SC 143) (supra), the contention that 
principles of natural justice have been 
violated in a particular case will have to 
be decided on its facts and circum- 
stances, It is true, as the learned Gov-| 
ernment Pleader has pointed out, that! 
this alleged violation of the principles of 
natural justice was not specifically plead- 
ed or raised. But we are not prepared to 
repel the contention raised in this be- 
half on that technical ground. Once a 
complaint of violation of the principles 
of natural justice is made, it is too im- 
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portant a point to be brushed aside on 
technical grounds, We would like to 
therefore deal with it as it has been 
raised before us. The complaint in this 
behalf is that while enhancing the tax, 
the petitioner had not been given an 
opportunity to make his representation. 
It was an arbitrary enhancement of pro- 
perty tax. Further, in issuing the special 
notice the appropriate authority stated 
that the enhancement was made on the 
basis of the estimated or reported rental 
value, Apart from the illegality of 
making the assessment or enhancement 
not on the basis of the standard rent but 
on the estimated or reported rental value, 
no opportunity had been given to the 
petitioner to make his representation as 
to the estimated or reported rental value. 
The procedure laid down by S. 95 and 
R. 6 of Sch. II of the 1965 Municipalities 
Act had not been complied with. It was 
in this manner that the principles of 
natural justice had been violated. When 
this was complained of, so argued Sri 
Koteswara Rao, we should have set aside 
the enhancement and the special notice 
and allowed the writ petition, 


13. Dealing with this contention we 
pointed out that Kuppuswami, J. who 
disposed of the writ petition, considered 
this aspect of the matter and held that 
the entire procedure should be examined 
from the perspective of the 1920 Act. 
We expressed the view that we could 
not go into the objections as to the actual 
enhancement in the writ proceedings, We 
also expressed the view that these are 
matters which could be considered in 
depth with the aid of details and evid- 
ence about the standard-and_ estimated 
rent and the actual procedure which 
was followed by the Municipal Council 
before it enhanced the taxes. Therefore, 
without expressing any opinion on thosa 
points, we left it open for the peti- 
tioners to pursue other remedies avail- 
able to them under the law, In fact we 
observed in that context: 


“These are matters which can be con- 
sidered in depth with the aid of details 
and evidence about the standard and 
estimated rent and the actual procedure 
which was followed by the Municipal 
Council before it enhanced the taxes.” 
The stand of the Municipality and the 
Government was in the first place that 
they were not liable to give any notice 
or opportunity under the 1920. Act 
which was applicable. This view found 
favour with Kuppuswami, J, That apart, 
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the contention of the learned counsel 
for the petitioner was that the Munici- 
pality acted illegally in assessing and 
enhancing the tax on the basis of esti- 
mated or reported rental value while it 
should have made it on the basis of the 
standard rent. It could not be known 
whether the estimated or reported rental 
value was in accordance with the stan- 
dard rental value. As the learned Gov- 
ernment Pleader pointed out, it could as 
well have been the standard rental value 
and that it is a matter for investigation 
by the appropriate authority. A revision 
to the appropriate authority is available 
wherein the material on the basis of 
which enhancement was made could be 
examined and the dispute raised could be 
decided on that basis. Here in the writ 
petition and in the writ appeal we have 
only before us rival contentions and 
what is contained in the special notice, 
Whether really an opportunity was de- 
nied. to the petitioner before the values 
were determined, and whether the stan- 
dard rent would tally with the rental 
value fixed by the appropriate authority 
are matters in dispute which can be 
decided with the aid of the material 
which was not available to us when we 
disposed of the writ appeal. That was 
why we left it open to the petitioner to 
pursue other remedies, It was not known 
whether the principles of nataural jus- 
tice were violated by not giving ade- 
quate opportunity to the petitioner. In 
those circumstances, we could not assuma 
that principles of natural justice were 
violated and on that basis strike down 
the enhancement. In the circumstances 
we thought it best if we did not maka 
any observations one way or the other 
and leave it to the parties to have the 
problem adjudicated upon before a forum 
which (would) go into all this material 


and find out whether due opportunity 
was given to the petitioner or not, 
Therefore, the principles laid down in 


the decisions cited above do not really 
apply at this stage, 


14. Strong reliance was placed on 
Guntur Municipal Council v. Rata 
Payers’ -Association, AIR 1971 SC 353 to 
contend for the proposition that tha 
standard rental value alone should have 
been taken as the basis. In fact we have 
noticed this decision in our judgment of 
9th Dec., 1977. As we have pointed out 
above, it is to be ascertained by the 
appropriate authority, after examining 
the material, whether the standard ren< 
tal value is in consonance with the esti« 
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mated or reported rental value which 
was mentioned in the special notice, 


15. At this juncture we must refer 
to some other decisions placed before us 
by the learned counsel for the peti« 
tioner, In N, S, Transport Co, v, State 
of Punjab, AIR 1976 SC 57 a bald notica 
under the Motor Vehicles Act was issued 
without making any reference to any 
particular permit for cancellation or 
suspension of which action, had been 
taken, It contained nothing but generel 
allegations. It was held that the proce= 
dure was violative of the principles cf 
natural justice, Murarilal v, B, R, Vad, 
AIR 1976 SC 313 was relied on for the 
proposition that a taxing statute must be 
construed strictly, 

16. Particular emphasis was laid on a 
recent Bench Decision of this Court in 
Tax Payers Association v, Special Off- 
cer, Tirupati (1977-2 APLJ 167) (supra} 
wherein the special notice issued by tha 
Municipality with a laconic statement 
setting out the reasons for Increase of 
tax viz, inadequate assessment withow 

_any further details was held to be bed 
and liable to be quashed as it did nof 
provide any material for presenting a 
revision petition or an appeal against tha 
decision of the Commissioner, This was 
followed by another Division Bench con 
sisting of one of us (Sambasiva Rao, T} 
in W, P. No, 4121/76 dated 31-10-1977, A 
decision of A, V, Krishna Rao, J, dated 
18th of March, 1976 in S, A, 593/74 wes 
also referred to. 


17. Relying on these decisions if wzs 
argued that special notices like the ir- 
pugned notice enhancing the tax with a 
laconic statement like inadequate assess- 
ment were struck down. There should =a 
uniformity of law and we sitting in a 
Division Bench are bound by decisions of 
co-ordinate Division Benches, It is tre 
that one Division Bench, if if is not in= 
clined to agree with the view expresszd 
by another Division Bench, cannot *y 
itself express a different view but will 
have to refer the matter to a Full Bench, 
But this principle of procedure, reasom= 
able and safe as it is, is always subject 
to the other principle that each case and 
the ratio therein will have to be unde== 
stood in the light of the facts and cir= 
cumstances of that case. Judges dealing 
with cases before them should examine 
whether the decisions cited would really 
apply to and govern the facts of the case 
before them, In fact we referred to Delhi 
Municipality v. M, N, Soi, AIR 1977 EC 
302 in our judgment, Then we noticed 
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the view expressed by Kuppuswami, J. 
and then observed that the matters will 
have to be considered in depth with the 
aid of details and evidence about tha 
standard and estimated rent and the ac- 
tual procedure which was fallowed by 
the Municipal Council before it enhanc- 
ed the taxes, If is thus abundantly clear 
that in the light of the facts of the case 
before us, we felt that it was a matter 
for further examination of the circum- 
stances in which the enhancement was 
made and that was why we relegated the 
petitioner to the remedies prescribed 
under the statute, ; 

18. For the reasons stated above, we 
do not think that there is any error ap- 
parent on the face of the record and 
consequently we hold that this is not a 
matter for review, 

19. In the result, tha review petition 
is dismissed but having regard to the 
circumstances of the case without costs, 
Advocate’s fea Rs. 150/-, 

Petition dismissed, 
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CHINNAPPA REDDY AND 
Mrs, AMARESWARI, JJ. 

M, Sakuntala Devi, Appellant v, V. 
Sakuntala and others, Respondents. 

L. P, A. No, 75 of 1977, D/~ 13-12- 
1977,5 
_ Specific Relief Act (47 of 1963), S. 28 
m. Extension of time — Decree for 
reconveyance passed on compromise — 
Date fixed for deposit — Deposit made 
after the date =~ Application for execu- 
tion of decree ~~ Maintainability of. 

A suit was filed for the specific per- 
formance of an agreement of reconvey- 
ance, In a compromise between the 
parties, a decree was passed in terms of 
the compromise. It provided that on the 
plaintiff depositing certain amount by a 
certain date the defendants were to 
execute -a sale-deed for the property in 
question, The plaintiff deposited the 
amount subsequent to such date and 
filed an execution petition seeking to 
execute the decree, He contended that 
the decree was in the nature of a preli- 
minary decree and that until the defen- 
dants got the suit dismissed by filing an 
application, the Court continued to have 


"(Against Judgment of this Court in 
A, A. O, No. 456 of 1975, D/- 9-3-1977), 
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jurisdiction to grant, time or to extend 


the time fixed by the decree even if 
such decree was a consent decree. 


Held that though S. 28 may be said 
to. recognise the power of the Court to 
extend the time prescribed by the 
decree for payment of purchase money, 
-it does not expressly confer any power 
on the Ccurt to extend time. It does not 
purport to prescribe the conditions 
subject to which the Court may - allow 
further time than that prescribed in the 
decree for payment of the - purchase- 
money. It does not deal with that topic 
at all. l (Para 4) 

It is well settled zhat in contract, for 
purchase of immovakle property :time ‘is 
to be considered to be of essence and 
relief cannot be granted in equity tothe 
defaulting purchaser. It must follow that 
where a Court grants. a decree for spe- 
cific performance of an agreement to 
reconvey immovable property and stipu- 
lates a time for payment of purchase 
money, such time cannot later-be ex- 
tended. (Para 4) 


It cannot be disputed that in the case 
of an agreement to reconvey immovable 
property time is of the essence of -the 
contract, (Para 5) 

It does not appear to be the law that 
the. existence of a default clause is al- 
ways Necessary to make time of the 
essence of the contract. (Para: 5) 

There is nothing in S. 28 which war- 
rants the conclusion that it enables the 
defaulting party to seek extension of 
time until the non-defaulting party files 
‘an application to rescind the contract. 
Section 28 does not deal with the topic 
_of extension of time at all, Hence in the 
case of an agreement to reconvey ` prc- 
perty the time fixed by the decree fcr 
payment of purchase money ‘cannot be 
extended. An equally difficult hurdle. in 
the way of the plaintiff was the circum- 
stance that the decree was a compromise 
decree and it cannot be varied except by 


consent, The plaintiffs application was 
hence not maimtainable, Case law dis- 
cussed, . (Para 1) 
Cases Referred:. Chronological | Paras 
AIR 1976 Mad 360 - 2,5 
AIR 1969 SC, 405 2,5,3 
-AIR 1968 SC 86 "2 
AIR- 1968 Mad 48 2 
AIR 1967 Mad. 397 - '3 
AIR 1963 SC 1182 2,5 
(1962) 1 Mad LJ 418 2 
AIR 1954 Mad 799 2,5 
AIR 1950 FC 38 25 
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AIR 1940 Mad 817 : (1940) 2 Mad e 
ILR 46 Mad ae 
3, 5, 6 
AIR 1919 Mad 544: ILR 42 Mad 802 2 
Advocate-General and P, Venkatarama 
mear: for Appellant; G. S. Purushotham 
and B. V. Sitarema Sastry, for Respon- 
dents. . 
REDDY, J.: — The plaintiff-appellant 
filed O. S.. No. 565 of 1972 in the Court 
of the Second Additional Chief Judge,. 
City. Civil Court, Hyderabad for specific 
performance of an agreement cf re-con- 
veyance dated 5-7-1967. .The plaintiff 
sought a decree directing defendants 1 to 
3 to execute a registered sale-ceed after 
receiving a sum of Rs, 13,000/- from the 
plaintiff. On 28-3-1973 a memorandum of 
compromise signed by the parties and 
their counsel was. filed and a decree was 
passed in terms of the compromise, The 
relevant clause of the compromise decree 
. with which we. are concerned was as 
follows :— 


_ “That in cases the plaintiff pays to the 
defendants 1 and 2 a sum of Rs. 13,000/- 
on.or before 15-4-1973, the defendants 1. 
and 2 shall execute the sale-deed, con- 
veying house No. .8-3-943/1 to 4 situated 
at Ameerpet Cross Roads, Hyderabad in 
favour of the plaintiff. or his nominee 
Maineni Mudukrishna, The costs of con- 
_veyance by way of execution of the sale- 
deed shall be borne by the plaintiff 
alone,” - 


The very next day, the plaintiff filed 
I. A. No. 242 of 1973 to set aside the 
compromise decree on the ground that 
her signature to the ‘memorandum of 
compromise was obtained by fraud. The 
plaintiff. also filed I. A. No. 243 of 1973 
requesting the Court to proceed with 
the trial of the cuit, Both the petitions 
were opposed by the defendants. . While 
the petitions were pending, the date 
fixed for payment of. Rs. 13,000/- by the — 
plaintiff under the compromise expired. 
The plaintiff did not seek any extension 
of time. On 24-1-1974 the plaintiff filed 
another petition I. A. No. 58° of 1974 
requesting the Court to proceed with the 
trial of the suit. Later, the plaintiff filed 
I. A. No. 123 of 1974 seeking permission 
of the Court to withdraw I. A. No. 242 
of. 1973 unconditionally, On 6-2-1974 L A. 
Nos. 242 of 1973, 243 of 1973 and 58 of. 
1974. were dismissed and I. A. No.. 123 
of 1974 was allowed. On 7-2-1974 the 
‘plaintiff deposited the entire amount 
which she was required to deposit under 
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i the. terms of .the compromise ‘decree and 
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on 5-4-1974 he filed E. P. No, 26 of 1974 
seeking to execute the compromise de= 
cree. No explanation was given in the 
execution petition for not depositing the 


amount before 15-4-1973 as required by- 


the compromise decree. Nor was any 
application filed. or any prayer made in 
the execution petition to extend the time 
for payment of the amount. The execue 
tion petition was opposed by the defende 
ants on the ground that the payment 
was made long after the time stipulated 
for payment of the amount in the com- 
promise decree in accordance with tls 
terms of the memorandum of compr» 
mise. It was also pleaded that the exz- 
euting court would have no jurisdiction 
to go behind the terms of the decree, 
The learned second additional .Chief 
Sudge, City Civil Court . dismissed the 
execution petition. The order of tie 
learned Judge was ‘confirmed by a 


learned single. Judge of this court in. 


C. M. A. No. 456 of 1975, The plaintiff 
has preferred this appeal, i 


2. There appear fo be three formid- 
able obstacles in the way of the plain- 
tiffs success in‘this appeal (1) the decree 
was one for reconveyance of property. 
In all agreements for reconveyance of 
“property time has always been considered 
to be of the essencé of the agreement 
on the ground that an option to repur- 
chase 
concession or privilege -subject to strict 


fulfilment of prescribed conditions. Vide ' 


Samarapuri Chettiar v, Sudarshanna 
Chariar ILR 42 Mad 802 : (AIR 1919 Mad 
544) Balasundara Mudaliar v. Muthu Ven« 
katachala AIR 1954 Mad 799 Shanmugham 
Pillai v, Annalakshmi Ammal AIR 1£50 
FC 38, Simrathmul v, Nanjalingaiah. AIR 
1863 SC 1182, Caltex India Ltd. v, Bhaga- 
van Devi AIR 1969-SC 405 and Manga- 
fam Pillai v. C. S, A, Udayar AIR 1£76 
Mad 360. Since the decree in the present 
case was one for reconveyance of pro= 
perty, time was.of the essence. The: plain< 
tiff not having deposited the amount in 
time the Court had no jurisdiction to 
extend the time and permit execution 
of the decree. (2) The decrea was based 
on an ‘agreement between the parties 
and, therefore, the decree could not be 
changed except by the agreement of the 
parties, The Court’ was, therefore, fne 
competent to permit the deposit of the 
amount by the plaintiff after the expiry 
of the time agreed -upon between the 
parties. Vide Mooriantakath Ammoo v, 
Matathankandy . Vadakkayil . Pokkan 
(1040) 2 Mad LJ 311 : (AIR 1940 Mad 


property was in the nature of a - 
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817); Bethanna Nadar v, Srinivasan 
(1962) 1 Mad LJ 418, Subramanya Muda- 
liar v. Shanmugham Chettiar AIR 1968 
Madras 48 and Hukamchand v, Bansilal 
AIR 1968 SC 86, _ 

(3) The application for extension of 
time, even if permissible shọuld: have 
been made to the Court which passed 
the decree and not to the executing 
court, ` 

3. These objections were sought to be 
got over by the learned Advocate General 
\by contending that the decree passed in 
the case was in the nature of a prelimi- 
nary decree and that until the defen- 
dants got the suit dismissed by filing an 
application, the Court continued to hava 
jurisdiction to grant time or to extend 
the time fixed by the terms of the origi< . 
nal decree even if such decree was a 
consent decree, He argued that in grant- 
ing a decree for specific performance, 
whether a compromise decree or a de- 
cree on contest, the Court merely declar- 
ed the existence of the contract and gave 
time within which the contract had to 
be carried out. The Court always retain- 
ed the jurisdiction to grant further time, . 
if necessary. He invited our attention to 
Section -28. of the Specific Relief Act, 
1963. He relied upon the decisions in 
Abdul Shaker Saheb v, Abdul Rahiman 
Saheb ILR 46 Mad 148 «a (AIR 1923 Mad 
284) Manicka) Gounder v. Sami Kannu 
Gounder AIR 1967 Mad 397. 


4. Section 28 of the Specific Relief 
Act, 1963, runs as follows:— 


“28. (1) Where in any suit a decree 
for specific performance of a contract for 
the sale or lease of immovable property 
has been made and the purchaser or 
lessee does not, within the period allow- 
ed by the decree or such further period 
as the court may allow, pay the pur- 
chase money or other sum which the 
Court has ordered him to pay, the ven- 
dor or lessor may apply in the same 
suit in which the decree is made, to 
have the contract rescinded and on such 
application the Court may, by order, 
rescind the contract either so far as 
regards the party in default or altoge- 
ther, as the justice of tha case may 
require, ; os 
-(2) Where a contract. is rescinded 
under sub-section (1), the court— 

(a) shall direct the purchaser or tha 
Tessee, if he has obtained: possession of 
the property under the contract to res- 
tore ‘such possession to the vendor or 
lessor, and : F: 


340 A. PY [Prs,.4-5] M. Sakuntala Devi v. V, Sakuntala (Reddy'J,J © ° A.LR, 


(b). may direct payment to the vendor 
or lessor of all the rents and profits 
which have accrued in respect of the 
property from the date on which posses- 
sion was so obtained by the purchasar 
or lessee until restoration of possession 
to the vendor or lessor, and, if the jus- 
tice of the case so requires, the refund 
of any sum paid by the vendee or lessea 
as earnest money or deposit in connec- 
tion with the contract.” 

It is seen that section 28 provides for 
the rescission, in certain circumstances,, 
. of contracts for the sale or lease of im- 
movable property, the specific perform- 
ance of which has been granted and 
further provides for the consequences of 
uch rescission. Though it may be said 
to recognise the power of the Court to 
extend the time prescribed by the decree 
for payment of purchase money, it does 
mot expressly confer any power on tha 
Court to extend time, It does not pur- 
port to prescribe the conditions subject 
to which the Court may allow further 
time than that prescribed in the. decrea 
for payment of the purchase-money, It 
does mot deal with that topic at all. 


To discover when a court may or may 
not allow further time we must be. guid- 
ed by well established general principles 
of law and equity, Section 9 of the Spe 
cific Relief Act provides that- where any, 
relief of specific performances of. a cons 
tract is claimed the:person against whom 


the relief is claimed may plead by way, 


of defence any ground which is avail- 
able to him under any law relating to 
contracts, S, 20 (&) further provides that 
the jurisdiction to decree specific per= 
‘formance is discretionary and the- court 
is not bound to grant such relief merely, 
because it is Iawful to do so, but, that 
the discretion of the Court is not arbi» 
trary but sound and reasonable, guided 
by judicial principles and capable of core 
rection by a court of appeal, Now, a Jong 
settled rule of equity is that time is 
presumed not fo be of the essence of a 
contract for the purchase of immovable 
property, A court may, therefore, relieve 
a party who has failed to pay the pur- 
chase money within tha. stipulated time 
and on the theory that in granting a 
decree for specific performance a cour? 
does no more than declara the existence 
of the contract, the Court may extend 
the time fixed by it for tha payment of 
purchase money under the decree, On 
the other hand, the rule is equally well! 
settled that in a contract for purchase 
of immovable . property time is to ba 


lates a time for payment 


considered to be of the. essence and relief 
cannot be granted in equity to the de- 
faulting purchaser, It must follow that 
where a Court grants a decree for speci« 
fie performance of an agreement to 
reconvey immovable property and stipu~ 
of purchase 
money, such time cannot later be ex- 
tended, 


5. In Abdul Shaker Saheb v, Abdul 
Rahiman Saheb, (AIR 1923 Mad 284) Sir 
Walter Schwabe, C, J„ and Wallace J., 
held that the Court had power to extend 
the time stipulated for payment of pur- 
chase money by the decree for specific 
performance, Both the learned Judges 
appeared: to think and proceed on the 
assumption that time was not of the 
essence of the terms of the decree, The 
learned Chief Justice observed:— 


“In my judgment, it was not intended 
by this decree that the payment of 
Rs, 4,000/- by the date named should be 
a condition, failing to comply with which 
‘would deprive the successful. plaintiff of 
all his rights under the decree,” 
Wallace J., observed: _ 

“Regarding the decree from this point 
of view as a contract, it is clear in this 
case as in most others of the same kind, 
that time is not of the essence of the 
contract, and that until the contract is 
rescinded’ by formal order or decree, 
such time for performance, not being 
an essential part of the contract may be 
varied by the- Court which has declared 
what the essential terms of the contract 
are,” S 


Proceeding as they did on the basic. 
assumption that.time owas not of the 
essence of the contract, the conclusion _ 
necessarily ‘followed. that the court had. 

the power to grant extension of time, 
But, pointed out the learned Advocate 
General, the learned Judges were: also 
dealing with an agreement to reconvey 
immovable: property, It is true, It only 
means that the basic’ assumption that 
time was not? of the essence of the con< 
tract was wrong, for, itis not disputed 
and it cannot be disputed that in the 
case of an agreement to reconvey. im= 
movable property time is of the essence 
of the contract..Reference may be made 
to the cases already cited: Samarapuri 
Chhettiar v. Sudarsanachariar (AIR 1919 
Mad 544}: Balasundara Mudaliar v, 
Mutthu Venkatachala (ATR 1954 Mad 
799) Shanmugham Pillai v. Anna Laksh- | 
mi Ammal (AIR 1950 FC 38), Simrathmal 
y.. Nanjalingiah (AIR 1963. SC 1182), 
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Caltex India Lid, v. Bhagvan Devi; (AIB 
1969 SC 405) and Mangalam Pillai v 
Cc. S. A. Udayar AIR 1976 Mad 360, 
Somehow, the learned Judge lost track 
of the: fact that the agreement was for 
reconveyance of property, in which case 
time had to be considered as of the 
essence of the contract, The learned 
Judges did not notice the distinction 
between a contract to sell and contract 
to re-convey immovable property, We do 
not, therefore, consider that Abdul Sha- 
ker Saheb v, Abdul Rahiman Saheb can 
be considered to be an authority for tha 
proposition that even in cases of agree- 
ments to reconvey immovable property 
time fixed for payment by the decree fcr 
specific performance may be extended, 


6. In Manicka Gounder v. Samikannu 
Gounder, (AIR 1967 Mad 397) Venkatadzi 
J., purported to follow the decision in 
Abdul Shaker Saheb v, Abdul Rahimen 
Saheb, (AIR 1923 Mad 284) while agree- 
ing that time was of the essence of a 
contract to reconvey property, the learn- 
ed Judge observed: 


“Unfortunately, as moted in the Courts: 


below, there is no default clause,” 


However, it does not appear to be the 
law that the existence of a default clause 

always necessary to make time of the 
ssence of the contract. In Caltex (Indfa) 
Ltd. v. Bhagwan Devi, (AIR 1969 SC 
405) the Supreme Court said, (at p. 407): 


“At common law stipulations as to 
fime in a contract giving an option for 
renewal of a lease of land were consi» 
dered to be of the essence of the con= 
tract even if they were not expressed 
fo be so and were construed as conditicns 
precedent, Equity followed the common 
Taw rule in respect of such contracts and 
did not regard the stipulation as to tima 
as not of the essence of the bargain, tha 
reason being that a renewal of a Tease 
fs a privilege and if the tenant wishes 
to claim the privilege he must do so 
strictly within the time limited for ‘the 

BUTPOSE eveceeseresne, A delay on the part 
of the lessee to apply for renewal aris< 
fng by mera neglect on his part and 
which could have been avoided by rea= 
sonable diligence will not entitle = Xo 
claim renewal,” 


7. The argument of the Tearned 
Advocate General was that Section 28 
enabled the vendor to apply to the court 


to ‘rescind the ‘contract where the pum > 


.M. Sakuntala Devi: v; V., -Sakuntala (Reddy J.) - 


| [Prs 5-7]. A. P,: 341 


chaser had committed: default ïn ` pay- 
ment of the purchase money before the 
date fixed by the decree and, therefore, 
until the vendor filed such an application 
the Court would have the power to 
grant extension of time. But, that is non 


‘sequitur. Section 28 is not intended to 


enable the defaulting party to invoke 
the Court’s discretionary powers but is 
intended to enable the non-defaulting 
party to seek the court’s assistance to be 
restored to the position that obtained 
before the contract, For example, a pur- 
chaser who has obtained possession of 
the property at the time of the agree- 
ment may commit default in paying the 
purchase money before the date fixed in 
the decree for specific performance, 
What is the remedy of the vendor who 
has lost possession of the property and 
who has not received the purchase-money? 
Is he to file a suit to recover possession? 
Section 28 provides a simple remedy. 
He may file an application to rescind the 
contract and to restore possession of the 
property to him. The non-defaulting 
party is enabled to file an application to 
rescind the contract asa step towards 
obtaining relief against the defaulting 


_ party. There is nothing in Section 28 


which warrants the conclusion that it 
enables the -defaulting party to seek 
extension of time until the non-default- 
ing party files an application to rescind 
the contract. As we said earlier, S. 28 
does not deal with the topic of extension 
of time at al. We are therefore of 
opinion that in the case of an 
agreement to reconvey property 
the time fixed by the decree for 
payment of purchase money ` cannot be 
extended. An equally difficuli hurdle in 
the way of the appellant is the circum< 
stance that the decree was a compromise 
decree and it cannot be veried except 
by consent, The learned Advocate Gene- 
ral relied once again on the language of 
Sec, 28. We do not think S, 28 helps 
the appellant. We consider it unnecessary - 
to pursue the matter further, The 
appeal is dismissed, No costs, 


Appeal dismissed, 
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Posani Ramachandraiah, Appellant v, 
Daggupati Seshamma, Respondent, 


L. P. Appeals Nos, 3 and 4 of 1977 D/- 
31-3-1978.* 


Limitation Act (36 of 1963), Art. 136 — ` 


Execution of decree — Limitation — 
Starting point — Where appellate decree 
is sought to be executed, limitation starts 
from the date of that decree as decree 
of the first court merges with the decree 
of the appellate court, 


Art. 136 says that the period of limita- 
tion begins to run when the decree or 
order becomes enforceable, It does not 
say when it becomes enforceable, The re- 
pealed S. 48 C. P. C. says, that no order 
for execution of a decree shall be made 
aiter the expiration of twelve years from 
the date of the decree sought to be execu- 
ted. The meaning of the words “from the 
date of the decree sought to be executed,” 
in S. 48 C, P. C, and the words “where 
the decree or order becomes enforceable” 
in Art. 136, is practically the same. 

` (Para 7) 


When the Legislature enacted Art, 136 - 


by omitting S, 48 C. P. C. and re-produc- 
ing it in Art. 136, they must have been 
aware of the interpretation of S. 48 by 
the Courts and approved of it, Con- 
sequently, under Art. 136 of the present 
Limitation Act, the period of limitation can 
be reckoned from the date of the appel- 
late decree, even though there was no 
stay in the appeal. If there is an appeal, 
the decree that can be enforced is that 
of the appellate Court, and the period of 
limitation has to be reckoned from the 
date of that decree. ATR 1946 Mad 233; 
AIR 1951 Mad 844 Considered & Applied. 
(Parag 9, 10) 
Anno: AIR Comm. Lim, Act, (5th Edn.) 
Art. 136 Notes 28, 30, 


Cases Referred: Chronological Paras 


AIR 1951 Mad 844° 9 
AIR 1946 Mad 231 9 


Y. Suryanarayana, for Appellant; in 
both the appeals; N. Subba Reddy for 
Respondent, in both the appeals. 

GANGADHARA RAO, J.:— These two 
appeals are filed against the judgment of 


*Against decree and judgment of Pun- 
nayya J. in A. A. O. Nos, 76 and 77 of 
1975 D/- 12-7-1976. 


FV/FV/C344/78/AGT/V3B 


P, Ramachandraiah v, D. Seshamma (G. Rao J.) 


A.I. R. 


 Punnayya, J, in AAO, Nos, 76 and 77 of 


1975, 


2. |The respondent filed the suit O. S. 
No. 93/1957 for partition of the plaint A 
Schedule properties into two equal shares 
and for separate possession of one such 
share to her, after setting aside the aliena< 
tions made by her son, the Ist defendant, 
in favour of defendants 2 to 5, The suit 
Was decreed on 29-7-1958 and the aliena- 
tions ‘were set aside, The 2nd defendant, 
an alienes, preferred the appeal A, S. 
No, 506/1969 in the High Court, but it was 
dismissed on 26-9-1963. Then he filed 
L. P. A. No. 104/1964, It was also dismis< 
sed on 30-10-1969 with some directions, 
The decree-holder filed E, P, No. 39/1973 
on 23-4-1973 against the 2nd defendant 
for recovery of costs, She also filed 
E. P. No. 151/1973 for recovery of mesne 
profits. 


3. In E. P, No, 39/1973 the 2nd defen- 
dant has raised an objection that it was 
barred by limitation under Art. 136 of the 
Limitation Act. The learned Subordinate 
Judge negatived that contention. Pun- 
nayya, J., also held that the petition was 
not barred by limitation, In E, P, No, 
151/1973, the 2nd defendant ‘ contended 
that if item No. 1 was allotted to the 
share of the Ist defendant pursuant to the 
‘direction of the High Court in the Let- 
ters Patent Appeal, there would be no 
need for him to pay any mesne profits, 
That contention was negatived by the 
executing Court as well as Punnayya J. 


4. First we will take up L, P. A 
No. 3/1977, It is submitted by Sri Y. Sur- 
yanarayana, the learned counsel for the 
appellant that there was no stay during 
the pendency of the appeal and the 
Letters Patent Appeal in the High Court 
and, therefore, E. P, No. 39/1973 ig bar- 
red by limitation. As stated by us already, 
the suit was decreed on 29-7-1958, E. P. 
was filed on 23-4-1973, The Letters Patent 
Appeal was disposed of on 30-10-1969. It 
is true there was no stay in the High 
Court. 


5. The relevant Article that governs 
the case is Art. 136 of the Limitation Act, 
1963, It provides that for the execution of 
any decree or order of any Civil Court 
the period of limitation is twelve years 
from the date when the decree or order be- 
comes enforceable. Sri Y. Suryanarayana 
has submited that the decree became en- 
forceable on 29-7-1958 itself, since there 
was no stay and the decree-holder should 
have executed.the decree within twelve 
years from that date, and the present 


1978 


petition filed on 23-4-1973 is beyond 
twelve years. and, therefore, it is barred 
by limitation. To re-inforce his argument 
he has referred to Art. 182 of the Limita- 
tion. Act, 1908, which provides that 
if there is an appeal the period of limita- 
tion begins to run from the date of th= 
decree in the appeal. Emphasising on the 
absence of similar words in Art, 136 cf 
the present Limitation Act, Sri Suryane 
rayana has contended that the period cf 
limitation cannot be reckoned from the 
date of the decree In the Letters Patert. 
Appeal when there was no stay in thet 
appeal.. ; 

6. On the other hand, Sri Subba Reddy 
appearing for the respondent has suk- 
mitted that S. 48 C, P. C, was repealed by 
the Limitation Act, 1963 and was re~« 
enacted in Art, 136 and the decree be- 
comes enforceable only when the appeal 
has been disposed of, 

7. Art, 182 of the Limitation Act, 1903 
provided that for the execution of a de- 
cree or order of any Civil Court not pro- 
vided for by Art, 183 or by S. 48 of tke 
Civil P, C., 1908 the period of limitaticn 
was three years, or where a certified 
copy of the decree or order has been re- 
gistered, six years, The period of limita- 
tion begins to run from the date of ths 


decree or order, or, where there has been 


an appeal, the date of the final decree ot 
order of the appellate court or the with- 
drawal of the appeal. 


8. 5. 48 of the Civil P, C, runs a 


follows :— 


"48. (1) Where an application to exe 


cute a decree granting an injunction has 
been made, no order for the execution. af. 
the same decree shall be made upon ary 
fresh application presented after the ex- 
piration of twelve years from— 


(a) the date of the decree ‘sought to: ba 
executed, or ~ i 
(continued on column 2) 


Period of 


Description of - 
limitatica 


application 
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- of the Limitation Act, 


A. P.. 343. 


(b) where the decree or any subsequent 
order directs any payment of money or 
the delivery of any property to be made: 
at a certain date or at recurring: periods, 
the date of the default in making the 
payment or delivery in respect of which 
the applicant seeks to execute the decree.. 

(2) Nothing in this section shall be. 
deemed :— 

(a) to preclude the Court from ordering: 
the execution of a decree upon an applica- 


‘tion presented after the expiration of the 


said term of twelve years, where the 
judgment-debtor has, by fraud or force 
prevented the execution of the decree at. 
some time within twelve years immedia- 
tely before the date of the application; or 

(b) to limit or otherwise, affect the 
operation of Art. 183 of the First Sche- 
dule to the Indian.Limitation Act, 1908.” 
This section has been omitted by S. 28: 
of the Limitation Act, 1963 and practi- 
cally re-enacted in the form of Art. 136 
1963, replacing 
Art, 182 of the old Act. Art, 136 reads as 
follows :— 

i (See the table belows) 

The reasons given by the Law Commis- 
sion for enacting the present Art, 136 are 
as follows:— 

“Art, 182 (old) has been a very fruit- 
ful source of litigation and is a weapon 
in the hands of both the dishonest decree- 
holder and the dishonest judgment-debtor. 


_It has given rise to innumerable decisions. 


The commentary in Rustomji’s Limitation 
Act (5th Edition) on this Article itself 
covers nearly. 200. pages. In our opinion 
the maximum period of limitation for the 
execution. of a decree or order of any 
Civil Court should be 12 years from the 
date when the decree or order becarhe 
enforceable (which is usually the date of 
the decree) or where the decree or sub- 
sequent order directs any payment of 
money or the delivery of any property: 


Time from which. period - 
begins to. run. 





136., For the execution of Twelve When the -decree or order becomes en- 
any decree (other than a de- 


cree granting a mandatory in- 
junction) or order of any Civil 


Court, 


mwa a 


years, - 


forceableor where the decreeor any sub- 
sequent order directs any payment of 
money or the delivery of any property to 
be.made at a certain date or at recurring. 
periods, when default in making the pay- 
ment or ‘delivery in respect of which 
execution is sought, takes place: 
Provided that-an application for the en= 
forcement or execution of a decree grant= 
ing a perpetual injunction ‘shall not be 
subject to any period: of limitation, 
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to be made at a certain date or at recurr.. 
ing periods the date of the default in 
making the payment or delivery in res- 
pect of which the applicant seeks to 
execute the decree. There is, therefore, 
no need for a provision compelling the 
.deree-holder to keep the decree alive by 
making an application every three years. 
There exists a provision already in S. 48 
of the Civil P. C., that a decree ceases to 
be enforceable after a period of 12 years, 
In England also the time fixed for enforc~ 
ing a judgment is 12 years, Either the 
decree-holder succeeds in realising his 
decree within this period or he fails and 
there should be no provision enabling the 
execution of a decree after that period, 
To this provision an exception will have 
to be made to the effect that the 
Court may order the execution of ade- 
cree upon an application presented after 
the expiration of the period of 12 years, 
where the judgment-debtor has, by fraud 
or force, prevented the execution of the 
decree at.some time within the twelve 
years immediately preceding the date of 
the application. S. 48 of the Civil Proce- 
dure Code may be deleted and its provi- 
sions may be incorporated in this A 
(Extracted from R. Mitra’s Limitation 
Act, 1963, 1964 edition, at page 794). 


9. Thus, it could be seen that the pre- 
sent Art. 136 substantially re-produces 
the repealed S: 48 C. P, C. and re-places 
Art. 182 of the old Limitation Act. Ther2 
fore, we cannot interpret Art, 136 in the 
light of or by contrasting with Art, - 182. 
On the other hand, it has to be interpret- 
ed only in the light of repealed.S, 43 
C. P. C. Art. 136 says that the period of 
limitation begins to run when the decree 
lor ‘order becomes enforceable, It does not 
say when it becomes enforceable. The re- 
pealed S. 48, C. P, C. says, that no order 
for execution of a decree shall be made 
after the expiration of twelve years from 
the date of the decree sought to be execut- 
ed. The meaning of the words “from the 
date of the decree sought to be executed”, 


in S. 48 C. P. C. and the words “where the- 


decree or order becomes enforceable” in 
Art, 136, is practically the same. S. 48 
C. P. C. has been the subject-matter ofin- 
terpretation by a number of High Courts, 


It is unnecessary to refer to all of them. . 


Suffice if we refer to two decisions of the 
Madras High Court which are binding 
upon us. 
In Nacharammal v, ‘Veerappa, AIR 
,1946 Mad 281, a Division Bench of 
the Madras High Court has held ‘that 
‘". where an appellate Court: passes ‘a. decree, 


A.L R.: 


it. takes the place of a decree of a trial 
Court and it is the decree of the appel- 
late Court only which becomes capable 
of execution, and .consequently, the period 
of twelve years under S. 48 C. P. C. com~ 
mences from the date of such appellate 
decree and not from the date of the de- 
cree of the trial Court, In Vyravan v, 
Rayalu Ayyar & Co. AIR 1951 Mad 
844, after reviewing the case-law on the - 
subject, Subba Rao, J., (as he then was) 
held, that under S, 48 C. P.C. the period 
of 12 years should be computed from the 
date of the appellate decree, as the origi- 
nal decree would merge in that of the ap- 
pellate Court. He observed that the termi- 
nus a quo in S. 48 would be the decree of 
the appellate Court, irrespective of the 
manner of the relief given by the appel- 
late decree. This is on the well established 
principle that the decree of the first court 
merges in the appellate decree. 


10. When the Legislautre enacted Arf, 
135 by omitting S., 48 C. P. C. and re-pro- 
ducing it Art, 136, we have to take it that 
they must have been aware of the inter-~ 
pretation of S, 48 by the Courts and ap- 
proved of it, Consequently, we hold that 
under Art. 136 of the present Limitation 
Act, the period of limitation can be re- 
ckoned from the date of the appellate de- 
cree, even though there was no stay in the 
appeal, If there is an appeal, the decree 
that can be enforced is that of the 
appellate Court, and the period of limita- 
tion has to be reckoned from the 
date of that decree, In this case, the 
L.P.A. was dismissed on 30-10-1969. 
From that date the decree became en- 
forceable. Therefore, E, P, No. 39/1973 
filed on 23-4-1973 is within time, for it 
was filed within 12 years under Art, 136 
of the Limitation Act. Consequently, we 
affirm the decision of Punnayya, J., and 
dismiss L, P. A. No, 4/1977. 


11. In L. P. A. No, 4/1977, final decree 
for mesne profits was passed on 7-2-1970, 
No appeal was filed against that decree 
by the appellant. E. P. No. 151/1973 was 
filed in 1973. Therefore, it does not lie in 
the mouth of the appellant to contend. 
that the proceedings are contrary to the 


© direction given by the High Court in the 


Letters Patent Appeal, Consequently, wa 
dismiss L. P, A, No, 4/1977, i 


12. In the circumstances of the case, 
we direct each party fo bear his costs in 


the two appeals, . 
Appeals dismissed, 


' a 
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J. P. Mohana Rao, Petitioner v, Arava 
(Arava) Joshuva Panchalaiah, Respondent. 

Civil Revn, Petn. No, 1893 of 1977, D/= 
31-3-1978.* ' 

Limitation Act (36 of 1963), S. 17(1)(as 
Art. 125 — Judgment-debtor’s applica- 
. tion to record part . satisfaction =of de~ 
cree on decree~-holder’s failure to do s3 
despite promise — Limitation — Starting 
point — (Civil P. C. (1908), O. 21, R. 2 
(2)). 

Where part satisfaction of the decreas 
was arrived at when the Court was closed 
and the decree-holder gave an undertak~ 
ing to get the part satisfaction recorded 
on the re-opening of the Court but. did 
not do so and on realising that he wes 
sought to be cheated by the decree-ho™ 
der, the judgment-debtor filed his own 
application for recording of the part satis- 
faction by alleging fraud on the part of 
the decree-holder within four days of the 
reopening of the Court, ` 

Held (i) the failure of the decree-holder 
to perform the undertaking amounted 70 
.fraud and the -application of the judg- 
ment-debtor was based upon such fraud 
within the meaning of S, 17 (1) (a). 

; (Paras 5, 3) 

Gi) the limitation of thirty days pr2- 
scribed by Art, 125 did not begin to run 
until the judgment-debtor had discovered 
the fraud on or after the date of reopen- 
ing of the Court, (Para 8) 


Anno: AIR Comm. Limitation Act (5th 
1976 Edn,) Art, 125, N. 6; S, 17, N, 13, 
13-A. 


M. V. Ramana Reddy, for Petitioner; 
P, V. Seshaiah and K, Durga Prasad, for 
Respondent. 


ORDER :— Decree holder is the peii« 
tioner. He obtained a decree for monay 
against the respondent and filed E. P. No. 
71/1972 for realising a sum of Rs. 9,722- 
40 ps. Meanwhile, the summer vacaticns 
intervened and the Courts reopened on 
111-6-1973, On 14-6-1973 the judgment- 
debtor filed E, A, No. 43 of 1973 for re- 
cording part satisfaction to the extent of 
Rs, 8,603-95 Ps, According to him, on 
9-5-1973, he sold a car belonging to his 
daughter in favour of the decree-holder 
for a sum of Rs, 5,500/- and further paid 
a sum of Rs. 3,103-95 p. in cash. Notice 


*(To revise order of Addl, J., Nellore, 


D/- 2-3-1977). 
FV/GV/C506/78/AS/SNV_. 
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of the petition was given to the decree- ' 
holder who denied receiving any such : 
payment or having purchased the car. He 
also pleaded that the judgment-debtor's 
application is barred by Article 125 of the 
Limitation Act, 1963, The Court below en- 


. quired into the same and upheld the 


judgment-debtor’s plea that he has paid 
a sum of Rs, 8,603-95 p, to the decree- 
holder, as alleged by him, It overruled the 
objection of the decree-holder relating to 
limitation relying upon S, 17 of the Limi- 
tation Act, Hence this Civil Revision Peti- 
tion, 

2. The first question raised by Mr, 
M, V, Ramana Reddy, the learned coun< 
sel for the revision petitioner (decree- 
holder) is that the very application filed 
by the judgment-debtor for recording 
part satisfaction is barred by limitation 
and that, Section 17 has absolutely no 
application to the facts of the case and 
cannot operate to save limitation in 
favour of the judgment-debtor, He sub- 
mitted that once limitation begins to 
run, no subsequent disability or inability 
can stop it. According to him, the period 
of thirty days prescribed by Art. 125 
began to run on and from 9-5-1973 itself 
and, therefore, the alleged breach of 
undertaking on the part,of the decree- 
holder (the undertaking contained in the 
receipt, Ex, A-1) to report the said part 
satisfaction to Court, cannot stop or sus- 
pend the running of limitation. He also 
submitted that the breach of the said 
undertaking, assuming that Ex, A-1 is 
true, does not amount to “fraud” within 
the meaning of Section 17. Counsel also 
disputed the finding arrived at by the 
Court below that Ex. A-1 is true and 
that the J. D.’s daughters car was sold 
to the decree-holder or that he was paid 
any money in cash, 


3. Before dealing with the legal con~ 
tentions, I must refer to the relevant 
stipulation contained in Ex, A-1 which 
ig a receipt said to have been executed 
by the decree-holder on 9-5-1973. For 
the purpose of this discussion, I will as~- 
sume that Ex, A-1 ig true. It contains an 
undertaking given by the decree-holder 
that, immediately upon the reopening of 
the courts, he will get the satisfaction 
recorded to the extent of the amount 
paid under Ex. A-1. The argument of 
Mr. P. V. Seshaiah, the learned counsel 
for the judgment-debtor is that having 
expressly undertaken to get the part 
satisfaction recorded on the reopening 


of the Court, the decree-holder fraudu- 


lently and dishonestly failed to do so, 
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The judgment-debtor was under the im- 
pression that the decree-holder would 
abide by his undertaking; but, when he 
enquired in the Court soon after it re- 
opened, ke came to know that no such 
Satisfacticn was got recorded by the 
decree-holder, and when he sought to 
contact the decree-holder, he was not 
available. %n those circumstances, the 
_ Judgment-debtor himself applied to the 
Court to record the said satisfaction, The 
earliest he could apply, in the circum- 
stances of the case, was on 14-6-1973. 
Learned Counsel contends that it must be 
assumed that the decree-holder was im- 
bued with fraudulent intentions even on 
9-5-1973 end that, because of the said 
fraud on his part, the judgment-debtor is 
entitled to take advantage of S. 17(1)(a} 
of the Limitation Act and, for that rea~ 
son, his application is within time. 


4, According to Art, 125 of the Limita- 
tion Act, the period for getting an ad- 
justment or satisfaction of a decree 
recorded is thirty days from the date 
when the payment or adjustment is 
made.” Sub-section (1) of Section 17 
{Counsel for the decree-holder relies 


upon only clause (a) and not upon’ 


clause (b)], in so far as it is relevant for 
our purposes, reads as follows:— 


"S. 17(1)+- Where, in the case of any 
suit or application for which a period of 
limitation ig prescribed by this Act:— 


(a) the suit or application is based 
upon fraud of the defendant or respon- 
dent or his agent ... the period of limita< 
tion shall not begin to run until the 
plaintiff or applicant hag discovered the 
fraud or the mistake, or could, with rea- 
sonable diligence have discovered it...... Be 
The question that, therefore, arises in 
this case is whether it can be said that 
the application of the judgment-debtor 
E. A. No, 43/1973 is “based upon fraud 
of the ...... respondent”, In other words, 

(Contd, on Col, 2) 


Act of 1963: 

S. 17. Effect of fraud or mistake: 
(1) Where, in the case of any suit 
or application for which a period of 
limitation is prescribed by this Act... 


(a) the suit or application is based 
upon fraud of the defendant or rese 
pondent cr his agent; or ` 

(b) the knowledge of the right or 
title on which a suit or application 
is founded is concealed by the fraud ` 
of any such person as aforesaid; or 


ALR. 


can it be said that the breach of the 
undertaking on the part of the decrees 
holder, viz., to get the part satisfaction 
recorded on the reopening of the Court, 
amounts to fraud, and further, whether 
it can be said that the application js bas- 
ed upon the said fraud within the mean« 
ing of Section 17? 


5. It is not possible to give an exhaus~ 
tive definition of “fraud”. But, it needs 
be mentioned that in the definition of 
the said expression contained in Sec- 
tion 17 of the Contract Act, “a promise 
made without any intention of perform- 
ing it? and “any ...... act fitted to 
deceive” are mentioned as amounting to 
fraud, Now, in this case, the decree- 
holder did undertake tọ get the part 
satisfaction recorded on the reopening of 
the Court, On the basis of the said 
undertaking, which amounts to & promise, 
the judgment-debtor did not take any 
steps for filing a petition on the reopen- 
ing day of the Court for recording the 
part satisfaction, In any event, the pro- 
mise and the failure to perform the said 
uhdertaking thereby causing substantial 
loss to the J. D, do, in my opinion, 
amount to fraud, 


6. The next question that arises ‘s, 
whether it can be said that the judgment~ 
debtor’s application is based upon tke 
fraud of the respondent/D, H, On this 
question, Sri M. V. Ramana Reddy, the 
learned counsel for the decree-holder 
(petitioner), cited several decisions ren- 
dered under the corresponding provision, 
Section 18 of the Limitation Act, 1908, 
But, before referring to those decisions, 
it is well to remember the essential dis- 
tinction between Section 18 of the 1908 
Act and the present Sectior: 17, For 
bringing out the said distinction, it would 
be appropriate to read both tke provi- 
sions, Section 17 of the present Act is 
set out only in so far ag it is relevant 
for our purposes :— 


Act of 1908: 

S. 18. Effect of fraud: 

Where any person having a right to 
institute a suit or make an applica- 
tion has, by means of fraud, been 
kept from the knowledge of such 
right or of the title on which it is 
founded, or where any document 
necessary to establish such right has 
been fraudulently concealec from 
him, the time Hmited for instituting 
a suit or making an application — 
(a) against the person guilty of the 
fraud or accessory thereto, or 
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{cy the: suit or application i ig. for relief 
from the. consequences of a mistake; 
or 

(d) where any document necessary. to 
establish the right of the plaintiff or 
applicant has been fraudulently con< 
cealed from him; 

the period of limitation shall not be~ 
gin to run until the plaintiff or appli~ 
cant has discovered the fraud or the 
mistake or could, with reasonable 
diligence, have discovered it, or in 
the case of a concealed document, 
until the plaintiff or the applicant 
first had the means of producing the 
concealed einen or comperne its 
production ..... 


T. A sat aes of the above two provi- 
sions will disclose that clause (a) in sud- 
section’ (1) of the present Section 17 
contains entirely a new facet. It is 
stated in the objects and reasons that 
Section 18 of the previous Act has be- 
come recast on the lines of Section 26 
of the Limitation Act, 1939 of the United 
Kingdom, so as to include actions ‘baszd 
on fraud and also for relief founded on 
mistake; It may be noticed that clause ia} 
of sub-section (1) is the same as ‘clause 
(a} of Section 26 of the English Act. 

8. In the present case, the judgment- 
debtor has come forward with a specific 
case that the decree-holder, having 
undertaken to get the part satisfaction 
recorded on the reopening of the Court, 
failed to do so fraudulently and dis- 
honestly, and that soon after coming to 
know of the same, he is applying at the 
earliest possible moment. Can it not be 
said in such a case that the application 
of the judgment-debtor is based upon 
fraud of the respondent decree-holder? 
I find no hesitation in answering the 
said question in favour of judgment- 
debtor. The burden of the song of the 
judgment-debtor’s application is the 
alleged fraud played upon him by the 
decree-holder, If so, his application mast 
be deemed: to be: based upon the freud 
of the decree~holder; and, therefore, he 
is. entitled to-the benefit of Section 17 


(1}, (a). In this context, it may also be 


noticed that: on 9-5-1973 when the part 
satisfaction. of the decree wag arrived at, 
the Court was closed. It reopened only: 
on 11-6-1973: Before that date, 

party could. have applied for recording 
the adjustment. In view of the specific 
undertaking - of the decree-holder in 
Ex, A-1, the 
did not take:. any steps by. himself on 


neither 


judgment-debtor obviously - 
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(b) against any person claiming 
through him otherwise than in good 
faith and for a valuable consideration, 
shall be computed from the time 
when the fraud first became known 
to the person injuriously affected 
thereby, or, in the case of the con- 
cealed document, when he first had 
the means of producing it or com~< 
pelling its production......” 


1-6-1973, but he made enquiries and 
tried to contact the decree-holder and 
when he realised that he is sought to 
be cheated by the decree-holder, he filed 
his own application on 14-6-1973. In the 
above circumstances, it must be said 
that the limitation of thirty days pre- 
scribed by Art, 125 of the Limitation Act 
does not begin to run until the judgment- 
debtor in thig case had discovered the 
fraud, which was only on or after 
11-6-1973. In this view of the matter, 
there -is no’ question of applying the 
principle of Section 9 of the Limitation 
Act. It must be held that the limitation 
has not begun to run in this case until 
the fraud was discovered by the judg- 
ment-debtor, — _ 


9. . It is unnecessary to refer to the 7 
large number of cases cited by the 
learned counsel for the petitioner/D. H., 
all of which are rendered- on the lan- 
guage of. Section 18 of the 1908 Act. 
According to the said Section 18, it was 
necessary for a person, claiming its 
benefit, to prove that he has been, by 
means of fraud, kept from the know- 
ledge-of the right or title on which his 
action is founded, and the several deci- 
sions merely elucidate and emphasize 
the said aspect, That aspect is now found 
stated in clause (b) of sub-section (1), 
which is not relied upon by the judg- . 
ment-debtor in this case, Since clause (a) 
fn the present Section 17(1) is new; it is 
in’ my opinion, wholly unnecessary to 
refer to the several decisions cited, 


10. It has, therefore, become necessary 
to go into and consider the submissions 
of the learned Counsel for the petitioner 
regarding the merits of the case, with a 
view to find out whether the story of 
part ‘satisfaction put. forward by the 
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judgment-debtor is true, or not, As 
stated hereinbefore while discussing the 
question of limitation, I had assumed for 
the purpose of the said discussion that 
Ex, A-1 is true, for deciding the question 
whether it is true or not I will now refen 
to the material on record, 


11. The judgment-debtor’s case is this. 
On 9-5-1973 the decree-holder came to 
his house where a car belonging to his 
daughter was handed over to the decree~ 
holder and its consideration, Rs, 5,50(/~. 
was adjusted towards the decree obtain- 
ed against him, Besides that, he says, he 
paid in cash a sum of Rs, 3,103-95 ps, 
According to him, he borrowed a sum of 
Rs. 3,000/~ from P, W. 3 under a pro- 
missory note, Ex. X-7. To prove his case, 
he has’ examined himself as P. W. 1 his 
daughter as P, W. 2, and a witness 
P. W. 4 (attestor of A~1) besides P, W. 3, 
The Court below has no doubt accepted 
this evidence but, in my opinion, the 
said evidence is wholly unworthy of. any. 
credit and has to be rejected, 


12. I will first take up the story . of 
the sale of car to the decree-holder, The 
Court below - was very much influenced 
by Ex, X-3, which is a letter from P.W. 2 
to the R. T, O. Chittoor, intimating him 
that she hag sold the car to the decree- 
holder, The. said lette> purports to hava 
been written on 19-5-1973 and this fact 
has been relied upon by the Court below 
as confirming the truth of the judgment- 
debtor’g case. It is, no doubt, true that 
_ the letter purports to have been written 
` on 19-5-1873, but if does not appear 
that it was sent to or received in the 
office of the R, T. O, on or soon after. 
19-5-1973. The origina! letter along with 
the return endorsement is filed into this 
Court. There is neither a seal nor any 
signature of any person; nor any date 
showing as to when it was received in 
the office of the R..T, O, The Court be- 
low appears to have been swayed by the 
date mentioned at the top of the said 
letter and did not take care to find out 
whether it was in fact written or sent on 
„ that day. No other record ig produced to 
show when the said letter was received: 
by the R. T, O, nor does the written 
endorsement (Ex. X-4) contain any indi- 
cation to the said effec, i 


In this context, it may be seen that 
the judgment-debtor is said to be a 
retired Male-Nurse, His I 
(P. W. 2) is working as a Matron getting 
salary of about Rs, 400/- per month, and 
-her husband is said to -be working as.a. 

i 


daughter _ 


Veterinary Assistant Surgeon. She claims 
that the said car was purchased by her 
mother in 1968 and that, it wag transfer- 
red by her mother in her name in 1969. Of . 
course, she has no document to establish 


the same, She goes further to the extent 


of saying that the car was purchased .on 
hire-purchase basis and that, the instal~ 
ments were being paid by her father. In 
the context of the circumstances of the 
fudgment-debtor, this story appears to.be 
improbable, P, W, 1! and P, W. 2 have ad- 
mitted that the car has not been trans- 
ferred in favour of the decree-holder even 
till the date of their deposition. 

They came forward with.a convenient 
story that the decree-holder, having taken 
possession of the car, has dismantled it 
and sold it in parts, No evidence is forth- 
coming with respect to the said allega~ 
tion. Similarly, the story of P, W. 3 
Tending a.sum of Rs, 3,000/~ to the judg= 
ment-debtor under. Ex, X-7, dated 7-5- 
1973 appears to be equally doubtful P. W, 
3 says that he is partner ina work- 
shop -at Nellore and. that he became ac- 
quainted with the judgment-debtor when 
the latter was working in the T, B. Hos- 
Pital. He says that hig sister was admitted 
for treatment- in the T, B, Hospital and 
she was treated there for about a year. He 
does not claim any close friendship with 
the judgment-debtor and, in fact, says, "I 
have got only acquaintance with P, W. 1.” 
He says that the amount lent by him does 
not find a place in the accounts of part- 
nership and that, it is not found mention- 
ed even in his Income-tax accounts, 
though he asserted that he is an Income- 
tax payer. He further says that the judg- 
ment-debtor asked for the loan about 10 
days prior to Ex, X-7, promising to repay 
it in one year. He says that he has been 
paid only a sum of Rs, 900/~ on 9-2-1975 
and nothing further, though he was exas 
mined on 2-7-1977, i e„ more than four 
years after the alleged loan. He says that 
he orally demanded the amount but never 
issued a notice, 


In the context of the mere acquaintanca 
between him and the judgment-debtor 
and also in the light of their respective 


‘circumstances, the story of loan appears 


to be highly unbelievable. P, W. 4 who 
claims to have been present at the time 
of the said settlement at the house of 
the judgment-debtor,-says that he went 
to the judgment-debtor’s house on thaf 


day to take the manure purchased by 


him. He says, he went there with a cart 
and then he witnessed. the said transdc= 
tion, He appears to be, what: is referred 
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to as a chance witness, It may be noticed 
that the decree~holder had denied having 
ever gone to the judgment-debtor’s house, 
or having entered into the said settle 
ment, or having obtained the car or the 
cash, The story of the decree-holder gc~ 
ing to the judgment-debtor’s house fcr 
receiving the amount or for arriving at a 
settlement appears to be equally improba~ 
ble. It may further be noticed that the 
very averments in Ex. A-1 show that the 
fudgment-debtor is aware of getting the 
said satisfaction recorded on the reopen~ 
ing day of the Court. He also appears 70 
have had the assistance of a Counsel, Zn 
these circumstances, it is highly unlikely 
that he would pay the amount withoat 
reference to his counsel, or would have 
delivered the car without obtaining a 
separate receipt in that behalf, Except 
Ex. A-1 no other document has bean 
produced by the judgment-debtor, in 
proof of his having sold the car, or in 
proof of his having paid the said cash to 
the decree-holder, The scribe of Ex. A-T 
has not been examined, on the allegation 
that he was brought there by the decree- 
holder and that, he is now keeping him 
away from the Court, P, W. 4 is said to 
be one of the attesting witnesses to 
Ex. A-1, but his evidence appears to be 
highly artificial and wholly unacceptatle, 


.13. For the above reasons, it must be 


held that Ex. A-1 is not established to- 


be true and, accordingly, this Civil Revi- 
- sion Petition is allowed with costs. 
., Revision allowed. 
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Raichander Mohanlal, Petitioner v, Fer- 
manand Sanghi and others, Respondents. 
’ C. R, P. No, 993 of 1977, DJ- 10-2-1878 


(A) ‘A, P, Civil Courts Act (19 of 1972), 
Ss. 3 (1), 20 — "...--a Court” in S. 3 (1) 
— Interpretation — Entire City Civil 
Court is not one Court but separate Courts 
— Value of suit filed iw Court of Assis- 
tant Judge exceeding its pecuniary juris- 
diction — Plaint returned by Asst, Judge 
for presentation to proper court — Order 
is valid. i í 

Whenever the value of the suif on the 
file of the Court of the Assistant Judge, 
exceeds its pecuniary jurisdiction the As- 
sistant Judge is not. required to resort 
the . matter, to the Chief  Tcdgea 
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to` allot the suit to a court having 


the pecuniary ` jurisdiction to enter- 


tain the suit but he could himself 
return the plaint to be presented in the 
proper Court, There is no substance in 
the contention that the entire City Civil 
Court is one court and that they cannot 
be called distinct and separate courts, 
This construction sought to be pressed in- 
to service on ‘a Court’ in S. 2 (1) cannot 
be put in the face of the provisions of 
S. 20 of the Act, The scheme of the Act 
does not permit such a construction, AIR 
1964 Andh Pra 101, Expl & Disting.. . 
(Paras 4, 14) 
(B) Civil P., C. (5 of 1908), S, 21 — Ob- 
jection to pecuniary jurisdiction by de- 
fendants — Procedure to be adopted by 
plaintiff — Plaintiff should insist upon 
deciding issue of valuation first. 

. When an objection with regard to the 
pecuniary jurisdiction is taken by the 
defendants, the plaintiff could have re~ 
quested the court to frame an issue and 
decide the same before entering the trial. 
If the plaintiff has not chosen to adopt 
that procedure, he cannot complain 
of the fact that the evidenca is record- 
ed on all the. issues which entails a 
great hardship to him. If some of 
the witnesses are reported to have 
died whose statements are recorded, the 
law will take its own course in respect 
of that evidence, That cannot be a point 
to urge that the evidence is almost re- 
corded and the return of the plaint is not 
proper. — (Para 18) 

Anno: AIR Comm, Civil P, C, (9th 
Edn), S. 21, N, 3, 3-A. 

Cases Referred: Chronological Paras 
AIR 1964 Andh Pra 1101. 15 


N. P. Bhargava, for Petitioner; T, Vija- 
yaraghava Chari (Standing Counsel > for 
MCH, for Respondent No, 2, 


ORDER :— This is a revision filed by 
the plaintiff against the Judgment of the 
Chief Judge, City Civil Court, Hyderabad 
in C. M. A. No. 79 of 1976, dismissing the 
appeal and confirming the order passed 
by the third Assistant Judge, City Civil 
Court, Hyderabad, returning the plaint in 
O, S. No. 368 of 1969 to be presented be- 
fore proper Court, 


2. In this revision the learned counsel 
for the petitioner raised an interesting 
point with regard to the establishment 
of a Court to be called City Civil Court. 
He- contended that the Andhra Pradesh, 
Civil Courts Act, provides for only one 
City Civil Court, with Judges of differ- 


- ent cadres- -for cities - of Hyderabad and ` 
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Secunderabad. As. the City Civil Court 
constitutes one Court, one Judge cannot 
pass an order to refurn the plaint to be 
presented before another Judge having 
pecuniary jurisdiction, in the same City 
Civil Court, If a particular Judge finds 
that according to his cadre he is not 
competent to hear that particular suit, 
the learned Judge should refer the suit 
to the Chief Judge, City Civil Court far 
being allotted and posted before another 
Judge having the pecuniary jurisdiction 
to entertain the suit. He further elabo- 
rated the point by stating that if the 
plaint’ is returned to be presented in 
proper court, it necessarily implies that 
there`is another court and that is con- 
trary to the intendment of the creation 
of a City Civil Court, 


3. The learned counsel for the Muni< . 


cipal ‘Corporation; on the other hand, 
contended that the words ‘Judge’ and 
_ ‘Court’ are synonymcus, Every Judge 
presides over a separate Court, The 
Judges are given powers under a statute. 
The pecuniary jurisdiction toa particular 
Judge in City Civil Court is given by 
the statute but not by the Chief Judge, 
City Civil Court, The City Civil Court 
consists of several Judges and each Judge 
is a unit by ‘itself ie, each” Judge. pre~ 
sides over'a separate court.: For :: thë 
purpose of administration the City Civil 
Court may be a single unit, but for the 
judicial purpose the Courts are different, 


4. Therefore, the point that arises for 
consideration is that when the value of 
the suit on the file of the Court of the 
Assistant Judge exceeds its pecuniary 
jurisdiction the Assistant Judge has to 
report the matter to the Chief Judge, to 
allot the suit to. a court having ‘the 
pecuniary ` jurisdiction to entertain’ the 
suit or the plaint could be returned by 
the Assistant Judge to be es in 
the proper Court, 


5. Before I proceed to note the rele- 
vant provisions of the City Civil Courts 
Act, it would be appropriaté ‘to note the 
facts. of the case. 

6. The plaintiff filed ‘thie suit claiming 
to be the rightful owner of a piece of 
land measuring Ac, 117 gts, situated in 
S. No. 139 (old S. No, 40) in Ameerpet 
‘Hyderabad, The 
land at Rs, 7,815/- and paid the court. fee 
of Rs, 101-10 on half of the market value 
under S. 24-B of the Andhra Court Feés 
and Suits Valuation Act, 1956. The Ist 
defendant denied the title of the plaintiff 


and alleged that that he is in. possession 


1 
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laintiff valued the suit . 
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of the suit land, He further alleged that 
the suit land is worth more than a lakh 
of rupees, If the suit property is proper< 
ly valued, it will be beyond the pecu- 
niary jurisdiction of that Court. The 2nd 
defendant Municipal Corporation of 
Hyderabad, also alleged that the valua- 
tion of the suit land is grossly under- 
valued and the Court fee paid is insuffi= 
cient and that the market value of the 
suit land cannot be less than Rs. 15/« 
per square yard and the court fee paid 
is insufficient. In view of the market 
value of the suit land, the court (3rd 
Assistant Judge) has no pecuniary juris- 
diction to try the suit. The 3rd Assistant 
Judge framed. as many as six issues, 
oe them issues 4 and 5 are as fol- 
ows: — 


My Whether the suit valuation is īn- 
correct and the Court fee bald is nents 
cient? = F 


5. Whether this Court has no pecuniary 
Jurisdiction. to try the suit? .-.. 

On-issue No. 4, affet recording the 
evidence, the third Asst, Judge found 


: that half of the market value of the suit 


property comes to Rs. 11,948/- even at 
the minimum rate of Rs. 4/-. per square 
yard, Accordingly on issue No, 5 he held 
that that court has no jurisdiction to try 
the suit, Therefore, he returned the 
plaint and directed to pay the deficit 
court fee on Rs. 11,948/- and present tha 
plaint in proper court, Against this order, 
the plaintiff preferred an appeal befora 
the Chief Judge, City Civil Court. Hy- 
derabad. Before the learned Chief Judge, 


City Civil Court, the learned counsel for 


the appellant-plaintiff did not seriously 
dispute the finding of the 3rd Assistant 
Judge with regard to the valuation of the 
suit; But he contended that the trial 
Court ought to have made a report to 
the Chief Judge, City Civil Court, Hy- 
derabad, in respect - of allotting the: suit 
to the ‘Judge having’ pecuniary jurisdic- 
tion. It was also contended that on 
account of the return .of the plaint, the 
plaintiff had to lead fresh evidence 
which amounts ‘to de novo trial‘ of the 
‘suit .before the Court having pecuniary 
jurisdiction. It was also -contended that 
some of the witnesses are reported to 
have died. However, the learned Chief 
Judge found that. the order of the 3rd 
Assistant Judge-returning the plaint was 
a proper order and, dismissed the appeal, 
The plaintiff has preferred this revision 
against the order of the learned Chief 
Judge, City Civil Court, Hyderabad, 
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7. Now I will note the relevant pro- 
visions of the Andhra Pradesh Civl 
Courts Act (No. 19 of 1972) hereinafter 
called ‘the Act’? which have a bearing on 
the case, S. 3 provides for the establisk~ 
ment of the City Civil Court, S. 3 reacs 
as under :— ; 

“3 (1) The Government may after cor= 
sultation with the High Court by notifice= 
tion establish a Court to be called tke 
the City Civil Court with jurisdiction ‘o 
receive, try and dispose of subject to tke 
provisions of this Act, all suits and pre- 
ceedings of a civil nature arising in tke 
cities of Hyderabad and Secunderabad, 
in the district of Hyderabad. 

(2) The City Civil Court existing on the 
date of the commencement of this Act, 
shall be deemed to have been established 
under sub-sec, (1).” - l 

Sec, 4 ig with regard to the appoirt- 
-ment of Judges to- the City Civil Cout, 
S. 4 reads as follows :— 

“4 (1) The number of Judges to be ap- 
pointed to the City Civil Court shall be 
one Chief Judge, of the rank of a Distr.ct 
Judge and such number of Additional 
Judges of the rank of a Subordinate Judge 
and such number of Assistant Judges of 
the rank of a District Munsiff as the 
Government may after consultation w-th 
the High Court from time to time . by 
notification fix.” - 

S. 5 is in respect of the jurisdiction of 
the Judges of the City Civil Court in 
original suits and proceedings. S, 5 reads 
as under :— 

- “5 (1) The. jurisdiction of the Chief 
Judge, an Additional Chief Judge end 
Additional Judge shall subject to the pro~ 


visions of the Civil P, C. 1908 and che’ 


other provisions of thig Act, extend to all 
original suits and proceedings of a evil 
nature. ont ae ee Gi 
(2) The jurisdiction of an assistant 
Judge shall extend to all like suits and 
‘proceedings, not otherwise exempted 
from his cognizance under any other _aw 
for the time being in force, the amount 
or value of the subject matter of wkich 
does not exceed rupees ten thousand.” 


S. 6 speaks of the distribution of work 
tn the City Civil Court,and reads as 
under :—~ os i 

“6 (1) The Chief Judge may, from time 
to time, make such arrangements as he 
may think fit, for the proper distribuzion 
of the business of the City Civil Court 
among the various Judges thereof. 

(2) An Additional Chief Judge shall 
subject to the general or special orders 
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of the High Court, perform all or any of 
the functions of the Chief Judge which 
the Chief Judge may assign to him and 
in the performance of those functions, 
the Additional Chief Judge shall exercise 
the same power as the Chief Judge.” 

The learned counsel for the petitioner 
vehemently contended that S. 3 (1) pro- 
vides for the establishment of a Court 
called ‘City Civil Court.’ Much emphasis 
was laid on the word “a Court” to show 
that the Government was creating only 
one Court which ïs called City Civil 
Court. When that is the position the 
learned counsel submitted that all the 
Judges i.e, the Chief Judge, Additional 
Chief Judge, Additional Judges and 
Assistant Judges put together are part 
and parcel of the Court and for that rea~ 
son under S. 6 (1) of the Act, the Chief 
Judge from time to time makes such 
arrangements as he may think fit for the 
proper distribution of the business of the 


‘City Civil Court, among the various 


Judges thereof. Whenever a suit is filed 
in the City Civil Court and if that suit is 
allotted to an Assistant Judge and subse- 
quently it is found that the value of the 
suit exceeds the pecuniary jurisdiction, 
then the Assistant Judge hag simply to 
report the matter to the Chief Judge to 
allot the suit to some other Judge, whois 
competent to entertain the suit. This. pro- 
cedure is to be adopted in view of the 
fact that there is only one court establi- 
shed i, e., the City Civil Court. If several 
Courts are separately established in the 
City Civil Court by the Government the 
position could have been different. The 
learned counsel for the petitioner as well 
aş the respondents stated across the Bar 
that so far as the Assistant Judges are 
concerned, for the purpose of distribution 
of the business of the Court, the Chief 
Judge appoints a seniormost Judge among 
the Assistant Judges, to receive the suits 
and he. would allot such suits to the other 
Assistant Judges. 

8. I will-now examine the submissions 
made by the learned counsel for the peti- 
tioner, 

_ 9. I have already extracted the rele- 
vant sections viz., Ss. 4 and 5 of the Act, 


10. In S. 4 (1) three categories of Jud- 
ges are mentioned viz.. (1) Chief Judge of 
the rank of a District Judge, (2) Addi. 
Judges of the ranks of a Subordinate 
Judge and (3) Assistant Judges of the 
rank of a District Munsiff. Under S. 5 (1) 
it is the jurisdiction of the Judges of the 
City Civil Court in original suits that is 
defined, Subject to the provisions of the 


a 
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Civil P, C. and the other provisions of the 
Civil Courts Act, the jurisdiction of the 
Chief Judge, and Additional Chief Judge, 
extends to all original suits or proceedings 
of civil- nature, Under sub-sec, (2) of 
S. 5 an Assistant Judge shall take cogni- 
zance of the suits of the amount or value 
- of the subject-matter which does not ex- 
ceed Rs, 10,000/-. Therefore, if sub-sec- 
tions (1) and (2) are read together, it be- 
comes clear that when the value of the 
subject matter of the suit does not exceed 
ten thousand rupees, an Assistant Judge 
would entertain the suit and over and 
above ten thousand rupees, the Ad- 
ditional Judge as well as the Chief Judge, 
could take cognizance of the same sub- 
ject to the provisions of the Civil P, C, 
In the present suit the 3rd Assistant 
Judge found that the value of the sub- 
ject-matter exceeds more than 10 thous- 
and rupees and thereZore the same had 
to be filed before a Judge having pecu- 
niary jurisdiction exce2dings Rs. 10,000/-. 
The contention of the learned counsel for 
the petitioner is that as the City Civil 
Court constitutes one court a report ought 
to have been sent to the Chief Judge, 
City Civil Court and the Chief Judgq 
ought to have allotted the suit to an Ad- 
ditional Judge who can entertain the 
suit. 


11. To test this argument it is neces- 
sary to refer to some other provisions of 
the Act, The Chief Judge of the City 
Civil Court is of the rank of a District 
Judge, S. 7 provides for the establishment 
of the Courts of the District Munsiffs in 
the remaining area of the district of 
Hyderabad and it reads thus:— 


“7 (1) The Government may, after 
consultation with the High Court, by 
notification, establish in the remaining 
area of the district of Hyderabad, such 
number of Courts of District Munsiffs as 
they may deem necessary with jurisdic- 
tion to receive, try and dispose of all 
original suits and proceedings of a Civil 
nature the amount or value of the sub- 
ject matter of which does not exceed 
rupees ten thousand arising in the area 
for which such court is established.”. 

12. Sub-sec, (5) (a) of S. 7 provides :-— 
' “Where more than one District Munsiff 
is appointed to a court cf District Munsiff 
one of the District Munsiffs shall be de- 
signated by the High Court as the Princi- 
pal District Munsiff and the others as the 
Addl. District Munsiffs.” 


Clause (b) of sub-sec, oO of S, T ar 
ther provides: . 
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“subject to the general or special orders 
of the Chief Judge, City Civil Court, the 
Principal District Munsiff may, from 
time to time, make. such arrangements as 
he thinks fit for the proper distribution 
of the business of the Court among the 
District Munsiffs,” 


Cl. (b) of sub-sec, (5) of S. 7 makes it 
clear that the Principal District Munsiff, 
subject to the general or special orders of 
the Chief Judge, City Civil”Court, makes 
such arrangements as he’ thinks ‘fit for 
the proper distribution of the business of 
the Court among the District Munsiffs 
i.e, the Principal District Munsiff recei- 
ves orders from the Chief Judge on the 
administrative side. Thig shows that the 
Chief Judge, City Civil Court, exercises 
administrative jurisdiction not only in 
respect of the business of the City Civil 
Court among the various Judges thereof 
but also exercises jurisdiction to giva 
suitable orders to the Principal District 
Munsiff to make arrangements for tha 
proper distribution of the business of the 
Court among the District 
Munsiffs, Thug the Chief Judge, City Civil 
Court, exercises administrative jurisdic- 
tion in respect of the City Civil Court 
ag well as the District Munsiffs Courts in 
the Hyderabad District, If the City Civil 
Court is one Court exclusively for tha 
cities of Hyderabad and Secunderabad, 
the Chief Judge, City Civil Court, is not 
supposed to exercise hig jurisdiction be- 
yond the City Civil Court, The statute 
provides that he could exercise his juris 
diction even with regard to the other 
courts also, That apart, sub-sec, (1) of 
S. 8 also provides that the Government 
“may, after consultation with the High 
Court by notification extend the jurisdic- 
tion of the Chief Judge, Additional Chief, 
Judges and Additional Judges of the City 
Civil Court to the remaining area of the 
District of Hyderabad, Sub-sec, (3) of Sec- 
tion 8 provides that the jurisdiction that 
is being- exercised by the Chief Judge, 
Additional Chief.Judges, and Additional 
Judges of the City Civil Court over the 
remaining area of the district of Hydera+ 
bad on the date of commencement of this 
Act shall be deemed to have been extend- 
ed under sub-sec. (1) i. e., for all practical 
purposes the City Civil Court, even 
though was created for the cities of 
Hyderabad and Secunderabad, but the 
Judges of the Chief Judge cadre of. the 
City Civil Court are exercising their 
jurisdiction throughout the. district of 


, Hyderabad i, e,, their jurisdiction is ‘not 
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confined to the cities of Hyderanand ard 
Secunderabad, 


13. That apart S. 9 gives a clue to tke 
scheme of the Courts under the Act. It 
provides a forum for appeals and it wall 
be useful to extract S. 9 in full: 

“9° (1) An appeal shall,` when it Is 
allowed by law lie, from any decree or 
order in a Civil suit or proceeding :— 

(1) of the Chief Judge or the Add- 
tional Chief Judge of the City Civil 
Court, to the High Court: 

(2) of the Additional Judge of the City 
Civil Court; 

(a) to the Court of the Chief Judge, 
when the amount or value of the subject 
matter of the suit or proceeding is not 
more than rupees fifteen thousand; 

(b) to the High Court in other cases; 
and 

(iii) of the Assistant Judge of the City 
Civil Court, or of the District Munsiff -n 
the remaining area of the district of 
Hyderabad, to the Court. of the Chif 
Judge. 


(2) The Chief Judge, may sabiei to the 
orders of the High Court transfer for dis- 
posal any appeal filed in the City Civil 
Court to any Additional Chief Judge, or 
any Additional Judge.” 

The provisions of S. 9 make it clear’ that 
when the subject matter of the suit or 
proceeding is not more than rupees fit- 
teen thousand, the appeal would lie zo 
the Court of the Chief Judge (underlining 
is mine), The emphasis is that the appeal 
lies to the Court of the Chief Judge. 
Here the Court of Chief Judge is specifi-~ 
cally mentioned. It indicates that when- 
ever a Judge presides, he presides over a 
Court. Therefore, it is stated that the a2- 
peal lies to the Court ofthe Chief Judge. 
If the City Civil Court is construed as 
one Court, no appeal could lie from a 
decree of the Assistant Judge, or Adci- 
tional Judge to the Chief Judge, Ciy 
Civil Court, The appeal must be filed, if 


the argument of the learned Counsel fr. 


the petitioner is accepted, before some 
other Court which is not a City Ciril 
Court, But S. 9 provides a forum in the 
City Civil Court itself, It states that frem’ 
the ‘Assistant Judge as well as the Adci- 
-tional Judge, when the value is belcw 
fifteen thousand rupees and also from tne 
District Munsiff of the Hyderabad Dis- 
trict, appeals can lie to the Court of tae 
Chief Judge, City Civil Court, Therefore, 
in the face of this provision it cannot 3e 
held that the entire City Civil Court, and. 
the Judges presiding. over the Courts put: 
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together constitute only one Court. On the 
other hand, it has to be held that they 
are separate Courts. It may also be noted 
that from any decree or order in a 
Civil suit or proceeding of the Assistant 
Judge of the City Civil Court and of the 
District Munsiff in the remaining area of 
the District of Hyderabad, an appeal lies 
to the Court of the Chief Judge. Further 
it can be noted that the petitioner him- 
self filed the appeal in the Court of the 
Chief Judge under S. 9 of the Act against 
the order of the Assistant Judge return- 
ing the plaint. It, therefore, admits of no 
doubt that when one court of the City 
Civil Court passed the order, appeal is 
filed .in another court of the City Civil 
Court, and this position itself is contrary 
to the contention of the petitioner. 

14. That apart S, 20 of the Act makes 
the position very clear that every Judge 
presides over a District Court. S. 20 reads 
ag under :— ; 

“In this part, the terms “District Judge,” 
“Additional District Judge, Subordinate 
Judge” and “district Munsiff” and the 
“District Court”, “Court of Subordinate 
Judge” and the “Court of District Mun- 
siff” shall in relation to the district of 
Hyderabad, including the cities of 
Hyderabad and Secunderabad respective- 
ly mean the Chief Judge, Additional 
Chief Judge, Additional Judge and Asst. 
Judge of the City Civil ‘Court, and the 
Courts of the Chief Judge or Additional 
Chief Judge, Additional Judge and Assis- 
tant Judge, thereof.” 

This provision clearly lays down that 
the court of each and every Judge is 
separate. There is no ambiguity left and 
it is made clear that wherever ‘a judge of 
the City Civil Court presides, he consti- 
tutes a court. Therefore, in my view 
there is no substance in the contention of 
the learned counsel for the petitioner that 
the entire City Civil Court, is one court 
and that they cannot be called distinct 
and separate courts. This construction 
sought to be pressed into service on ‘a 
Court’ cannot be put in the face of the 
provisions of S. 20 of the Act. The scheme 
of the Act does not permit such a con- 
struction, as sought to be put by the learn- 
ed counsel for the petitioner to be put on 
‘a Court’ to be called City Civil Court. 

15. The learned counsel for the peti- 
tioner relied upon the decision in Prabha- 
kara Rao v. Hyderabad State Bank, AIR 
1964 Andh Pra 101, In my view this 
Judgment has no application to the facts 


_ of the present case. In that case the con- 


tention advanced by. the judgment debtor 
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was that the First Additional Judge, City 
Civil Court, had no jurisdiction to enter- 
tain the first execution petition because 
the decree put into execution was passed 
by the second Judge, City Civil Court, 
His argument was that a decree could be 
executed only by the court which passed 
it or by the Court to which it is duly 
transferred to him for.execution and as 
the first Additional Judge, City Civil 
Court neither passed the decree, nor was 
the decree transferred to him for execu- 
tion, he could not have entertained the 
execution application, The learned Judges 
of the High Court held that the First 
Additional Judge, dealt with the execu-~ 
tion petition in 1959 after the records 
were returned by the High Court to which 
it had been transmitted in connection 
with the appeal and his execution petition 
remained on the file of the First Addi- 
tional Judge only for a short period. of 
time. But the counsel for the judgment- 
debtor contended that the fact that the 
execution petition was kept on the file of 
the First Additional Judge, for however 
short a time. was fatal and that the execu~ 
tion petition must be deemed to have 
been entertained by a court which had 
absolutely no jurisdiction to do so, The 
learned Judges were pleased to hold that 
this argument was-founded upon a mis- 
apprehension. The First Additional Judge, 
City Civil Court, is not a separate Court. 
He is only one of the Judges of the City 
Civil Court, The decree was passed by 
the City Civil Court. Furthermore, the 
First Additional Judge had the same 
pecuniary and territorial jurisdiction as 
the Judge who passed the decree. It is, 
therefore, idle to argue that the First 
Additional Judge had no jurisdiction to 
entertain the execution petition, It is also 
worth noticing that the judgment debtor 
did not raise any objection to the juris- 
diction of the First Additional Judge to 
entertain the execution petition at any 
time when it was pending before him. 


16. It can be noted that the learned 
Judges held that the First Additional 
Judge had the pecuniary and territorial 
jurisdiction as the Judge.who passed the 
decree i. e. a Judge of the same rank of 
the City Civil Court, who passed the 
decree and a Judge of the same rank was 
executing the decree, 


17. Therefore, in my view, as already 
noted, this authority has no ae to 
the facts of the present case, ` 


18. The learned counsel next contends 


ed that the entire evidence ‘has been. 
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Statements are récorded, 


A.ER. 


recorded and in fact the trial hes almost 
come to an end. At that stage the ques- 
tion of pecuniary jurisdiction was taken 
up. S. 11 (4) of the Andhra Ccurt Fees 
and Suits Valuation Act, lays down that 
whenever a question is raised that the 
suit exceeds the pecuniary jurisdic- 
tion of the Court, the Court is bound 
to frame an issue and before entering the 
trial under Order 18,C. P. G it 
should decide the said issue. When an 
objection with regard to the pecuniary 
jurisdiction is taken by the de“endants, 
the plaintiff could have requested the 
court to frame an issue and decide the 
same before entering the trial. If the 
plaintiff has not chosen to adopt that pro- 
cedure, he cannot complain of the fact 
that the evidence is recorded.on all the 
issues which entails a great hardship to 
him, as some of the witnesses are report- 
ed to have died. The plaintiff has to reap 
the consequences Yor having not insisted 
upon deciding the issue of valua- 
tion first, That apart if some of the wit- 
nesses are reported to have died whose 
the law will 
take its own course in respect of that 
evidence, That cannot be a point to urge 
that the evidence is almost recorded and 
the return of the plaint is not proper, 


19. Thus, there is no substance in the 
points raised by the counsel for the peti- 
tioner, For the foregoing reasons the Civil 
Revision Petition is dismissed, but in the 
circumstances, the parties will bear their 
own. costs, i 
' Petition dismissed, 
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decide. dispute. (Andhra Pradesh. (1958) 1 Andh WR 213 , 48 
Agency Rules, Rr. 3, 5). f AIR 1956 Pepsu 78. 33, 35 
It is well settled that the provisions AIR 1955 Andhra 29 $ z 
barring the jurisdiction of Civil Courts AIR 1923 Mad 114 (1) . 
should be strictly construed and um AIR 1919 PC -150 : ILR 42 Mad’ 813 5 
less there is a specific provision bar- 
ring the jurisdiction of Civil Courts, AIR 1919 Mad 682: a Mad LJ 473 i 
the Courts cannot infer bar of juris- 
diction by a process of implied reason- (1859) 6 CB NS) 336: 141 ER 486, 
ing. The jurisdiction of Civil Courts is ‘Wolverhampton New Waterworks. 
` Co, v. Hawkesford 34, 37 


not barred either expressly or im- 
pliedly by the Andhra Pradesh Agency 
Rules, when the cause of action arises 
within the territorial jurisdiction ef 
the Civil Courts even though the dis- 
pute is between non-tribals residing in 
the Scheduled Area or the dispute be- 
tween the non-tribals relates to lard 
situate in a Scheduled Area, So far as 
Scheduled Areas in Telangana area are 
concerned, there is no such limitation 
as mentioned in sub-sec, (4) of S. 1, 
C.P.C. (as amended). Therefore by 
virtue of the provisions of S. 9, C.P.Z. 
the ordinary Civil Courts ` have juris- 
diction to entertain all disputes of a 
civil nature arising in the Schéduled 
Areas. The Agency Rules were pri- 
marily intended for the benefit of the 
Scheduled Tribes. It may be that the 
Agency Court also may have jurisdic- 
tion to entertain such suits between 
non-tribals but on that ground alone 
it could not be held that the jurisdic- 
tion of the Civil Courts is barred to 
entertain such suits unless the bar of 
jurisdiction is explicitly expressed or 
clearly implied by the provisions of 
the Agency Rules.: There “is nothing in 


Rule 3 of the Agency Rules from 
which it could be inferred that the 
jurisdiction of the ordinary Civil 


Courts to entertain suits of civil ra- 
ture ` between non-tribals is barred 
expressly or by ‘necessary implication. 
The word “only” occurring in R. 5 (2) 


cannot give rise to an inference that. 


‘tthe ‘jurisdiction of Civil Courts is 
barred to try suits of a civil- nature 
between non-tribals. Case law  dis- 


cussed, (Paras 25, 28, 38, 41, 45, 56) 


Anno: AIR Comm. C.P.C, S. 1N 4, 
S. 9 N. 3, 50, 55. 


Cases Referred: Chronological Pazas 
AIR 1978 Andh. Pra 82: (1977) 2 AP 


LJ (HC) 439 j 57 
(1976) L.P.A. No. 200 of 1976, Dj- 

17-12-1976 (Andh Pra) 57 
(1975) 1 Andh WR 60 5, 39, 47 


AIR 1972 Orissa 211 33, 36 


C. Ananda Rao, for: Appzilants in 


both the Appeals; S. V. Kondapi, for 
Respondents in both the Appeals. N 
. RAMACHANDRA RAO, J.:— The 


question, whether the ordinary Civil 
Court has jurisdiction fo` entertain a 
suit between persons not belonging to 
Scheduled Tribes, in respect of lands 
situated in a Scheduled Area of Telan- 
gana Area in the State of Andhra Pra- 
desh arises for consideration in this 
batch of appeals. i 


- 2.. The question arises this way. The 


appeal A. S. No. 663/1974 has been 
preferred against the . judgment and 
decree of. the. learned District Judge, 


Adilabad, in O. S. No. 1 of 1966. The 


suit lands are situated in Utnoor vil- 
lage which, is a scheduled area. The 
suit O. S. 1/1966 was filed by the 


plaintiffs the respondents herein for a 
declaration of their title to the said 
lands and to the office of Mutsaddi or 
in the alternative for a declaration of 
their right to a 4/5th share ın the said 
lands and for joint possession of the 
same along with the first defendant. A 
claim was also made for recovery of 
past and future profits, The suit was ~ 
decreed. declaring the titie of the 
plaintiffs and defendants to certain 
shares and that they were entitled to 
be in joint possession of the suit pro- 
perties along with the first defendant. 
The past and future profits were di- 
rected to be ascertained.in a separate ` 
enquiry. The defendanis preferred the 
appeal A. S. 663 of 1974, 


3. In this appeal it is contended for 
the appellants that the District Court, 
Adilabad, had no jurisdiction to enter- 
tain the suit as the suit lands are 
situated in Utnoor, which is a Schedul- 
ed area, that it is only the competent 
Agency Courts constituted under the 
Agency Rules that have jurisdiction to 
entertain the suit and. therefore the 
judgment and decree of the_ lower 
Court are null and void, - 


“w 
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4. The plaintiffs-respondents | „filed tory -of the. said Rules and .-their ap- 
‘an application E. P, 1/1975 on the file `, plication -to the Telangana Area, 
ele at btm Pe duago “I, From the earliest times, Statutes 
were. enacted barring completely or 
in O. S. No. 1/1966. The defendants— partially the application’ of Ordinary 


the appellants herein—raised an objec- 
tion in the lower Court that the de- 
„cree passed by the. District Court was 
null and void on the ground that the 
said Court had no jurisdiction to en- 
tertain the suit in respect of lands 
situated in Utnoor, a notified schedul- 
ed area, and therefore the decree was 
not executable. This objection was 
upheld by the learned District Judge, 
and the execution petition dismissed. 
The plaintiffs have now preferred the 
appeal ` C.M.A, 360/1976, 


5. Second Appeals 777 and 778 of 
1975 arise out of two suits O. S. Nos, 
448 and 449 of 1971 on the file of the 


Court of the District Munsif, Adila- . 


bad, for specific performance of two 
agreements: of sale or in the alterna- 
tive for recovery of the amounts of 
sale consideration. Both the suits were 
decreed by the trial Court for recovery 
of consideration but were 
with regard to the relief of „specific 
performance. In the second appeals 
also- the question arises whether 
Civil Courts have jurisdiction to enter- 


tain the suits in respect of lands situ- 
the - 
came up for hearing ` 
before our learned brother K. A. Muk-’ 


ated in a scheduled. area. When 


second appeals 


tadar, J., reliance was placed by the 
appellants therein on the decision of 
_our learned brother 
Raju, J., in A. Gopala Rao v. B. Kab- 
baiah (1975-1: Andh WR 60), where 


the learned Judge took, the view that . 


there is nothing.in the Agency Rules 
from which it could be said that the 
jurisdiction of the Civil ‘Courts was 
ousted and that therefore the Civil 
Courts are not barred from . trying 
suits relating to lands situated in a 
scheduled area. Our learned brother 
K.. A. Muktadar, J., was not inclined 
to agree with the view taken by | our 
learned brother M. Ramachandra Raju, 
J., and hence referred the appeals for 
consideration by a Bench, 


6. As the main objection to the. 
jurisdiction of the Civil Court. is based 
upon . the 
Rules as.extended to 


the Telangana 


~ Area, it. is. necessary :.to,.trace the, his-., 


dismissed . 


the . 


M. Ramachandra - 


. Schedule to the Act. 


-as the erstwhile .ccmposite 


-tricts comprised certain 


Andhra Pradesh Agency- 


Laws in the backward parts of India, 
The enactments in force in these areas 
took different. forms from time to time 
and in course of time it became a 


-matter of considerable difficulty to as- 


certain what laws were and what were 
not in force in the said backward 
tracts. In order tò ascertain the enact- 
ments in force in various parts of Bri- 
tish India and for other purposes, the 
Scheduled Districts Act (Act No. XIV. 
of 1874) was enacted. The preamble to 
the said Act refers to the fact that 
“Various parts of British India have 
never been -brougkt within or have 
from time to time been removed from 
the operation of the general Acts and 
Regulations. and the jurisdiction of the 
Ordinary Courts af Judicature, “that, 
doubts had arisen in” some cases as to 
which Acis or Regulations were in 


force in such parts | and in other cases 


as to what were the boundaries of 
such parts and tha; it was expedient 
to provide readier means of ascertam- 
ing the enactments in force in such 
territories and the boundaries’ thereof 
and for administering the law’ therein.” 
8. The. Act specified a. number of 
tracts as Scheduled . Tracts, and power 
was given to the I-ocal Government to 
declare by notification what enact- 
ments were not in force in any Sche- 
duled ` District and to provide for ex- 
tending by notification . to any Schedul- 
ed District with or without . modifica- 
tion or restriction any enactments in 
force in any part of British India at 
the date of the notification. 
.9. A Scheduled District, was. defin- 


.ed in Para. 3 of .S. 1, as meaning the 


mention2zad. in the | First 
' The - first sche- 
dule contained several tracts in vari- 
ous States of. British India but so far 
State of 
Madras was concerned, Scheduled Dis- 
agency tracts 
in Vishakapatnam and Godavari Dis- 
tricts, Section 6 of the Act empowered 
the local Government to appoint off- 
cers to administer Civil. and Criminal 
Justice and to superintend the settle- 
ment and collection of public. revenue 


territories 


„and all matters ,.releting *..to..rent..-and., 
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otherwise to conduct: the. -. 
tion within the Scheduled Districts 
and -to regulate the procedure of th= 
said officer and also give directions for 
the exercise of jurisdiction or duties by 
the authorities. It is pursuant to this 
power the Agency Rules were framej 
by the Governor in G.O. No, 1116 Re 
venue dated 23-7-1924 which camz 
into force from ist September, 1924. 


10. Some modifications were mace 
by the Government of India Acts of 
1915 and 1919 with regard to the. prc 
cedure for declaration of any territory 
in India, as a Backward Tract and for 
applying the laws with such. excep- 
tions and modifications as might ke 
prescribed in the notification to ke 
issued by the Governor General im 
Council. But the Government of Ind-a 
Act, 1935 modified the aforesaid pro- 
visions. Sections 91 and 92 of the Ax 
dealt with the delimitation and ad- 
ministration of the areas which unde 
the earlier Legislation were termed 
“Scheduled Districts’ or “Backward 
Tracts”. The expressions, “Scheduled 
Districts” and “Backward Tracts” were 
replaced by the expression “Excluded 
Area” or “Partially: Excluded ‘Area’ 
These- areas were specified in the Ex 
cluded , Areas Order in Council, 1926. 
By this order, the areas excluded fron 
- the Provincial Legislature were er 
larged, The agencies. of Ganjam, 
‘Visakhapatnam and Godavari . were 
specified as Partially Excluded Areas, 
’ By S. 92 of the Government of Inc 
Act, 1935, it was provided that tre 
executive authority of the ~ Province 
extended to the Excluded and Partia 
ly Excluded Areas but no Act of tre 


Federal Legislature or of the Provit- 


cial Legislature _ would apply to an 
Excluded Area or a Partially Excluded 
Area unless the Governor by public 
notification so directed and the Gover- 
nor ‘might direct that the Act wouid 
apply subject to such exceptions cr 
modifications as he thought fit. -Thus 
Ss. 91 and 92 of the Government of 
India Act, 1935 read with the Excicd- 
ed Areas Order in Council, 1936,. in 
effect repealed the Scheduled Distric:s 


Act (Act No. XIV of 1874). The 
Agency Rules framed under. the sad 


Act were however continued. to be em- 


. forced in the agency tracts of Gan- 
: :Jam;-- Visakhapatnam: and: Godavari. -- 
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administra- :- 


_the Government 


-11. But tbe erstwhile State. of Hy- 
derabad not being a part. 
India, neither the Scheduled.. Districts 
Act nor. the Agency Rules framed 
thereunder, were applicable to the said 
State. Consequently the Agency Rules 
were -not in force in the Telangana 
Area which was then part of the erst- 
while State- of Hyderabad. However 
the administration of the tribal areas 
in the Telangana area was’ governed 
by the provisions of the Andhra Pra- 
desh (Telangana Tribal Areas) Regu- 
lation (Regulation No. II of 1359 
Fasli) and the Notified Tribal Areas’ 
Rules 1359 Fasli framed under the said 
Regulation. Under the aforesaid Regu- 
lation, power was conferred on the 
Government to direct that any Act or 
Regulation or Rule for the time being 
in force in the State of Hyderabad, 
would not apply to any notified’ tribal — 
area specified in the notification or 
would apply thereto with > such omis- 
sions and modifications as might be so 
specified, Power was also conferred on - 
to make rules as 
might be necessary or expedient for 
the better administration of any ` noti- 
fied tribal area in respect of tribals 
and of their relations: with non-tribals. 
and also for barring jurisdiction of 
Courts of law or revenue 
in any dispute relating to lands, house 
or house-sites claimed, rented or pos- 
sessed by any tribal or from which 
any tribal “might be evicted. ` 


12. Rule 3 of the Notified . Tribal 
Areas Rules of 1359 fasli provided 
that the Agent appointed by the Gov- 
ernment was competent to define the 
jurisdiction of any Assistant Agent and 
to transfer any case, Civil' or Criminal 
from an Assistant Agent to himself. 
Rule 5 of the said Rules, barred the 


jurisdiction of Civil Courts in respect 


of ` disputes „relating to land, house or 
house site where a‘ tribal was involved 
and Rule 6 provided. for transfer of 
such suits or proceedings from Courts 
of law to Courts constituted under 
the Agency Rules. aah ' 


13. Thus . +H the coming into force 
of the Constitution’. of - India, the 
Agency Rules were in force in the 
agency. areas of Andhra, and the Noti- 
fied - Tribal Areas Rules, 1359 fasli 


were in force in the Telangana area 
The Constitution of India, however, 
' brought. about certain... changes- 


[Prs, 9-13} A.P. 357 . .. 


of British -_ 


authorities 


ts “with =.) : ta bees 
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regard to the administration and con- 
trol of the agency areas. Under Arti- 
cle 244 of the Constitution of India, it 
has been provided that the provisions 
of the Fifth Schedule shall apply to 
the administration and control of the 
Scheduled Areas and Scheduled Tri- 
bes in any State other than the States 


of Assam and Meghalaya. Under the 
provisions: of para. 5 (2) of the Fifth 
Schedule to the ` Constitution, power 


is conferred on the Governor to make 
regulations for the peace and good 
government of any area in a State 
which is for the time being a Sche- 
duled Area. 


14. Sub-para. (1) of Para. 5 of the 
Fifth Schedule provides:— 


“Notwithstanding anything in this 
Constitution, the Governor as the case 
may be, may by publice notification 
direct that any particular Act of Par- 
liament or of the Legislature of the 
State shall. not apply to a Scheduled 
Area or any part thereof in the State 
or shall apply to a Scheduled Area or 
any part thereof in the State subject 
to such exceptions and modifications as 
he.may specify in the notification and 
any direction given under this sub- 
paragraph may be given so as to have 
retrospective effect.” . 


15. Under para, 6, Scheduled Areas 
are defined as meaning, such areas as 
the President may by order declare to 
be Scheduled Areas and power is also 
conferred on the President of India 
for modification or alteration of the 
Scheduled Area in the manner men- 
tioned in sub-para. (2) .of para. 6 of 
the Fifth Schedule. 


18. In exercise of the power con- 
ferred by the provisions of para. 6. (1) 
of the Fifth Schedule to the Constitu- 
tion, the President issued two . orders 
viz., the Scheduled Areas (Part A 
States) Order, 1950 and the Scheduled 
Areas (Part B States) Order, 1950 de- 
claring the areas mentioned therein to 
be Scheduled Areas. Under the first 
Order, East Godavari, West Godavari 
and Visakhapatnam Agencies were de- 
clared to be Scheduled Areas. Under 
the latter order, certain areas in the 
State of Hyderabad were declared to 
be Scheduled Areas. It is common 
ground that the villagers in -which the 
lands in dispute are situate, are notifi- 
ed as Scheduled Areas under the Sche- 
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duled Areas (Part B) ` States Order, 
‘1950. These Scheduled Areas in the 
Telangana Area of the Hyderabad 
State which was Part B State continu- 
ed to be governed by the provisions of 
the Andhra Pradesh (Telangana Tribal 
Areas) Regulation, 1359 fasii and the 
Notified Tribal Areas Rules of 1359 
fasli framed thereunder even after the- 
formation of the State of .-Andhra Pra- 
desh in 1956, 


17. While so, the Governor of An- 
dhra Pradesh in exercise of the pow- 
ers conferred by Paragraph 5 (2) of 
the Fifth Schedule to the Constitution 
made the Andhra Pradesh Scheduled 


Areas Laws (Extension and Amend- 
ment), Regulation, 1963 (Regulation No. 
IL of 1963). This Regulation extends 


to the whole of the Scheduled Areas 
in the State of Andhra Pradesh, Under 
Cl. 2, the following laws have been 
extended to the Scheduled Areas in 
the whole of the State of Andhra Pra- 
desh: . j ; 

(1) The Andhra Agency Rules, 

(2). The Andhra Pradesh Scheduled 
Areas Land Transfer Regulation, 1959 
(Andhra Pradesh Regulation I of 1959), 


(3) The Andhra Pradesh (Andhra 
Region Scheduled Areas) Money Len- 
ders Regulation, 1960 (Andhra Prax 
desh Regulation I of 1960), and, 


(4) The Andhra Pradesh (Andhra 
Areas Scheduled Tribes) Debt Relief 
Regulation, 1960 (Andhra Pradesh Res 
gulation II of 1960). 


18. Clause 8 of the said Regulation, 
repealed the Tribal Areas: Regulation, 
(Regulation III of 1359 Fasli) which 
was in force in the Telangana Area 
till then. It is by: virtue of the An- 
dhra Pradesh Scheduled Areas Laws 
(Extension and Amendment) Regula- 
tion, 1963, that the Andhra Pradesh 
Agency Rules have been extended to 
the, Scheduled Areas in the Telangana 
Area which is now part of the State 
of Andhra Pradesh. It is therefore ne- 
cessary to refer to the relevant Agency 
Rules to determine whether the juris- 
diction of Civil Courts is ‘barred in res- 
pect of disputes arising in Scheduled 
Areas. 


19. Under sub-rule (1) of Rule 1 of 
the Andhra Pradesh Agency Rules, the 
Collectors and District Magistrates of 
west Godavari, East Godavari, Visa- 
khapatnam, Srikakulam of Andhra 


” 
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Area Adilabad, Warangal, Khammam 
and . Mohboobnagar, of Telangana area 
have been designated as Agents to the 
State Government and they shall be 
the Collectors, District Magistrates and 
District Judges -within the Agency 


tracts included in their respective dis- 


tricts. 


20. Under sub-rule (2) of R. 1, for, 


the trial and determination of suits 
coming before them, the Agent to th? 
State Government is vested with th? 
same powers as: are vested in the dis- 
trict’ and revenue courts and tha 
Agency Divisional Officers with th 
same powers as are vested in the sub- 
ordinate and- revenue courts in  th2 
ordinary tracts of the State of Andhra 
Pradesh subject to the modifications 
contained in the Agency Rules, 


21, Rules 2 to 60 provide for. ač- 
ministration of Civil Justice and. cor- 
tain elaborate provisions with regard 
- to constitution of Agency’ Courts, de 
fining their pecuniary and territorial 
jurisdiction and the procedure to be 
followed by the said Courts. Rule 2 
provides for valuation of suits, Rules 
3 to 10 for Constitution of Agency 
Courts and their respective jurisdic- 
tions. Rules 11 to 13, for transfer of 
suits, Rr. 14 to 20 for institution, trial. - 
and determination of suits; and R. 21- 
provides for appearance of ‘Pleaders ¿n 
Agency Courts. Rules 22 to 28, provide 
for service of process; Rules 29 to 33, 
for execution. of decrees. and orders; 
Rules 39 to 41 for investigation of 
claims and objections to the execu- 
tion; Rules 42 to 46, for passing orders 
for interim protection of property; 
Rules 47 to 57, for appeals, and Rr. 57 
to 60 contain general provisions wich 
regard to bringing on record the legal 
representatives of a deceased perscn, 
the applicability of the provisions of 
S. 5 of the Limitation Act and other 
matters, For the purpose of the pre- 
sent case, the relevant rules are Rules 
3, 4, 5, 6, 7 and 10 which read as fol- 
Towsim— ‘ e G i 


R. 3:— “The Courts shall subject to 
the provisions herein. contained have 
jurisdiction to try all- suits of. a civil 
nature, excepting suits of which their 
cognizance is either éxpressly or im- 
pliedly barred. 


R. 4:-—— “Claims to. successiom to or 
of any interest in the estates of any 
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chief, or to any pension or grant of 
money or land revenue conferred or 
made by the British or any. former 
Government shall not be entertained 
in any court. Such claims shall be in- 
quired into by the Agent to the State 
Government, and he shall submit the 
result of the inquiries for the orders 
of the Government who may pass such 
orders. as- they think fit. 

R. 5 (1): Agency Munsif shall have 
cognizance of suits for movable or im- 
movable property not exceeding in 
value Rs, 500 but shall not have cog- 
nizance of any- suit: in. which any 
Zamindar, Bissoyee or. any Mansub- 
dar, Muttadar or other feudal hill chief 
may: be concerned: f 

Provided that the Agent to the 
State Government or Agency Divi- 
sional Officer having jurisdiction may 
transfer any suit in which a hill chief 
is concerned, if both parties desire- such 
transfer or consent thereto and if the 
value of the suit does not exceed Ru- 
pees -500 to the Agency Munsif within 
whose local jurisdiction the cause of 
action has arisen for disposal by him: 

Provided also that the Agent to the 
State Government with the sanction of 
the State Government, may authorise 
any Agency Munsif by name to take 
cognizance of suits up to any amount 
not exceeding Rs. 3,000 in value. 

(2) Suits cognizable by an Agency 
Munsif shall be instituted only in the 
Court of the Agency Munsif having 
Jurisdiction. 

R. 6:— With the “exception firstly of 
suits which are cognizable by Agency 
Munsifs and secondly of the suits des- 
cribed in Rule 7 all suits shall be in- 
stituted. in the Court of the Agency 
Divisional Officer having jurisdiction. 

R. 7:— Suits of a value exceeding 
Rs. 5,000 or for revenue paying lands 
of which the value of the annual pro- 
duce exceeds. Rs, 500 shall be institut- 
ed in. the Court. of the Agent to the 
State. Government or the Government 
Agent as the case may be. 


R. 10 (1):— The Civil Courts of each 
grade shall receive, try and determine 
suits hereby declared to be cognizable 
by those courts, if in the case . of 
suits for land or other immovable pro- 
perty, such land or property or any 
portion of such land or property is 
situated within the limits to which 
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their respective jurisdictions ‘extend, 
and all other cases if the cause of ac- 
tion wholly or in part shall have 
arisen or the defendant or any one of 
the defendants at the time of ` com- 
mencement of the suit dwells or per- 


sonally works for gain within such 
limits. In no case shall the. Courts 
have jurisdiction to adjudicate upon 


property not within the jurisdiction of 
the Agent to the State Government: 

Provided that if in a suit, not being 
one for land or other immovable pro- 


perty, the defendant or all the defen- 


dants do not reside within limits of 
the jurisdiction of the Agent to the 
‘State Government, the suit shall not 
be instituted except with the previous 
consent of the Agent to the State Gov- 
ernment or the Agency Divisional 
Officer to whom the Court in which 
the suit is intended to be instituted is 
subordinate, 

(2) Where a’ suit which.may be in- 
stituted in -any one or two or more 
courts subordinate to the Agent to the 
State Government, or the Agency ‘Di- 
visional Officer is instituted in one of 
such courts, the Agent to the State 
Government, or the Agency Divisional 
Officer, as the case may be, shall on 
application by the defendant, and after 
hearing the objections, if any. of the 
other parties determine in which of 
the several courts having jurisdiction 
the suit shall proceed, and he may 
where necessary, transfer the suit to 
such court.” 


22. Before referring to the conten- 
tions of the learned counsel, it is ne- 
cessary to state that in all the suits out 
of which these appeals arise all the 
parties are non-tribals though the 
lands in dispute are situate in Sche- 
duled Areas, The question, whether 
the ordinary civil Courts have juris- 
diction in disputes of a civil nature 
where tribals are involved, does not 
arise for consideration in these appeals. 
We therefore confine ourselves to the 
question as to whether the ordinary 
civil Courts have jurisdiction to try 
suits of civil nature where all the 
parties are non-tribals. 


23. The contention of the learned 


counsel for the defendants is that by 


virtue of the provisions of R. 3 of the 
Andhra Pradesh Agency Rules, the 
Agency Courts have been ‘conferred 


+ -:“c@xclusive ‘jurisdiction: to.. try- all. suits 


‘of a civil nature, excepting 
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suits of 
which: their cognizance is either express- 
lý or impliedly barred and therefore the 
ordinary Civil ‘Courts are. barred from 
trying such suits even though the dis- 
pute is between non-tribals. : 

24. But it is contended by the 
learned counsel for the plaintiffs that 
the jurisdiction of Civil Courts ex- 
tends also to the areas’ covered by the 


Scheduled Areas, that the Agency 
Courts are constituted primarily for 
the benefit of tribals and therefore 


suits between non-tribals can be enter- 
tained by ordinary civil Courts having 
jurisdiction over Scheduled Areas. 
25. It is well settled that the provi- 
sions barring the jurisdiction of Civil 
Courts should be strictly construed 
and unless there is a specifie provision 
barring the jurisdiction of Civil Courts, 
the Courts cannot infer bar of juris- 
diction by a process of implied reason- 
ing. There is no provision, in the 
Agency Rules expressly barring the 
jurisdiction of Civil Courts in respect 
of suits relating to disputes arising be- 
tween non-tribals, nor can it be ne- 
cessarily implied that the jurisdiction 
of Civil Courts is barred to try such 
suits. There are also other reasons 
why the contention that the ordinary 
Civil Courts have no jurisdiction to 
entertain suits relating to disputes. 
arising in Scheduled Areas between 
non-tribals, cannot be accepted. 


26. Firstly, the ordinary civil Courts 
constituted under the Andhra Pradesh 
Civil Courts Act (No. 19 of 1972) have 
jurisdiction over the entire area imr- 
cluded in the Scheduled Areas falling 
within the limits of their territorial 
jurisdiction and also in respect of dis- 
putes where the cause of action arises 
within their respective jurisdictions. 
The Civil P..C. 1908 extends to the 
whole of India including the Schedul- 
ed Areas except as mentioned in sub- 
secs. (3) and (4) of S. 1, C.P.C. 

27. It is provided under sub-sec, (4) 
of S. 1 C.P.C. (as amended) that 

“In relation to the Amindivi Islands, 
and the East Godavari, West Gogavari 


and Visakhapatnam Agencies in the 
State of Andhra Pradesh and the 
Union territory of Lakshadweep, the 


application of this Code shall be with- 
out prejudice to the application of 
any rule or regulation for the  timé 
being in force in such’ Islands, Agen- 
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cies or such Union territory, as the 
case may be, relating to the applica- 
tion of this Code.” 


28. So fa as Scheduled Areas in 
Telangana área are concerned, therz 
is no such limitation as mentioned in 
sub-sec. (4) of S. 1 C.P.C. (as am- 
ended). Therefore by virtue of the 
provisions of S. 9 C.P.C. the ordinary 
Civil Courts have jurisdiction to enter- 
tain all disputes of a civil nature arjs- 
ing in the Scheduled Areas unless 
their jurisdiction is expressly or im- 
pliediy barred. We have already mer- 
tioned that the Agency Rules were 
primarily intended for the benefit oi 
the Scheduled Tribes and we do not 
see any reason or justification why tke 
jurisdiction of ordinary Civil Cours 
should be barred from trying suis 
relating to disputes between non-tri- 
bals. 

29. Further para. 5 of the Fifth 
Schedule to the Constitution, empowers 
the Governor by public notification <o 
direct that any particular Act of Pa~ 
liament or of the Legislature of the 
State shall not apply to a Scheduled 
Area or any part thereof in the Stace 
subject to such exceptions and modifi- 
cations as he may specify in the noti- 
fication. i ; 


30. In the instant case, no notifica- 
tion was made by the Governor ex- 
cluding the application of the Andhza 
Pradesh Civil Courts Act or the Civil 
Procedure Code to any Scheduled Area 
or part thereof and therefore the Civil 
Courts have jurisdiction to entertan 
suits between non-tribals. 


31. Whenever the Legislature i- 
tended to exclude the jurisdiction of 
Civil Courts in disputes relating to tri- 
bals, an express provision was made in 
that behalf; for instance, S. 5 of tae 
Agency Tracts Interest and Land Trans- 
fer Act, 1917, provided that every suit 
against a member of a hill tribe insti- 
tuted after the commencement of the 
said Act, should be instituted only. in 
the Courts of the Agency tracts. The 
said Act of 1917 was however repezl- 
ed by the Andhra Pradesh Scheduled 
Areas Land Transfer Regulation (I. of 
1959), The, latter Regulation also pro- 
vides by Sec. 4 that 


“Every suit against a member of a 
Scheduled -Tribe instituted after the 


commencement of the Regulation -shall ::- 
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be instituted only in the Court having 
jurisdiction - over the Agency tracts.” 


32. Rules 5 and 6 of the Notified 
Tribal Areas Rules made under the 
Andhra Pradesh (Telangana Tribal 
Areas) Regulation 1359 Fasli also ex- 
cluded the jurisdiction of Civil Courts 
in respect of disputes relating to land 
or house or house-site claimed by a 
tribal. The. Andhra Pradesh (Telangana 
Tribal Areas) Regulation, (Regulation 
No. II of 1359 Fasli) was repealed by 
the Andhra Pradesh Scheduled Areas 
Law (Extension and Amendment) Re- 
gulation, 1963. Thus in respect of spe- 
cific disputes or claims arising in Sche- 
duled Areas in which tribals are in- 
volved, jurisdiction was expressly con- 
ferred on the Agency Courts. As al- 
ready observed by us, the question 
whether such disputes also can be tried 
by ordinary civil Courts does not arise 
for consideration in these appeals and 
we do not therefore propose to ex- 
press any opinion on the said question. 
In the instant case, the disputes are 


between non-tribals in respect of lands 


situate in a Scheduled Area and we 
do not find any express or implied 
provision in the Agency Rules which 
excludes the jurisdiction of Civil 
Courts from taking cognizance of suits 
relating to disputes arising in a Sche- 
duled Area between non-tribals. 


33. It is contended by Sri D. V. 
Sastri, learned Government Pleader 
that in respect of suits of a civil na- 
ture arising in Scheduled Areas, two 
forums are available, one the Agency 
Courts constituted under the Agency 
Rules and the other the ordinary Civil 
Courts constituted under-the Andhra 
Pradesh Civil Courts Act, that . both 
have concurrent jurisdiction to take 
cognizance of such suits, whether par- 
ties are tribals or non-tribals and that 
the Agency Rules only provide a 
cheaper remedy, and option is given 
to the parties to choose either of the 
Forums. In support of this contention, 
he relied upon three rulings in P. So- 
warayya & Bros. v. Abdul Kadar 
(AIR 1955 Andhra 29). Kartar Singh v. 
Pritam Singh (AIR 1956 Pepsu 78) and 
Mana v. Ujal Bisi (AIR 1972 Orissa 21). 
In-the Andhra case, the Gurasala 
Panchayat Board provided a stand for 
the stopping of buses and lorries and 
auctioned -the right to collect fees: from 
the,-owners:.of- the vehicles using. the 
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said stand. The plaintiff therein -was 
the highest bidder and became entitled 
to collect the fees from the vehicles 
stopping in the cart-stand. The defen- 
dant was using the cart-stand for 
parking his lorry and buses, The suit 
was filed for recovery of the amount 
due by the defendant towards fees for 
using the cart-stand for parking his 
vehicles. The defendant contended that 
the suit was not maintainable as the 
Madras Local Board’s Act (Act XIV of 
1920) provided the machinery for the 
collection of such fees. But that con- 
tention was negatived. On second ap- 
. peal His Lordship Subba Rao, Chief 
` Justice held that (at p. 29): f 
“It is a well established principle of 
law that a Civil Court’s jurisdiction is. 
not ousted unless a particular statute 
expressly or by necessary implication 
excluded it and that there was no ex- 
press provision in tke Act excluding 


» 


the jurisdiztion of a Civil Court.......”. 


_ 84 His Lordship then referred to 

the ruling in Wolverhampton New 
Waterworks Co. v. 
6 CB (NS) 336, where Willies, J., laid 
down the. principle .as follows:— ~ . 

“There are three classes of cases. in 
which a liability may be- established 
by statute, There is that’ class where 
there is a liability existing at common 
law, and which is only re-enacted. by 


the statute with a special form- of re- . 


medy; there unless the statute con- 
tains words necessarily excluding the 
common law remedy the- plaintiff has 
his election of proceeding either under 
the statute or at common law. Then 
there is a second cless, which consists 
of those cases in which a statute has 
created a liability but has given no 
special remedy for it; there the party 
may adopt an action of debt or other 
remedy at common law to enforce it. 
The third class is where the statute 
creates a liability not existing at com- 
mon law and gives also a_ particular 
remedy for enforcing it. With respect 
to that class, it has always. been held. 
that the party must adopt the form 
of remedy given by the statute.” | 
His ` Lordship Subba Rao, C. J., held 
that the case before him was govern- 
ed by the first class of cases enume- 
rated by Willies, J, His Lordship 
served that : 
“this lability of a person. who uses 
another man’s property for parking 


š i 


Aawkesford,: (185). 
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his carts to pay the latter for his use 
and occupation ‘is not a liability creat- 
ed for the first time by the provisions. 
of the Madras Local Boards Act,” 
that the said liability was only re- 
enacted by the Statute and therefore 
it could not be held that by necessary 
implication the Panchayat Board’s re- 
medy to recover the amount in a Civil 
Court was ousted, 


35. In. the Pepsu case (Kartar Singh 
v. Pritam Singh, AIR 1956 Pepsu 78) 
under the. Pepsu Panchayat Raj Act 
(8 of 2008 BK) it was the Adalat Class 
I that could entertain civil suits where 
the valuation did not exceed Rs. 500 
but the suit: was: filed by the plaintiffs 
therein. in the Court of the Subordi- 
nate Judge 2nd Class, for recovery: of 
a sum of Rs. 450, and obtained a de- 
cree. The . question arose in’ second 
appeal, whether the jurisdiction of the 
Subordinate Judge’s Court was barred 
by the provisions -of the Pepsu Fan- 
chayat Raj Act and whether the de- 
cree passed by the Subordinate Judge’s 
Court was a nullity. The learned 
Judge held that although the . Pancha- 
yat Courts were given jurisdiction in 
certain. suits by the Pepsu Panchayat 
Raj Act, the jurisdiction of ordinary 
Civil Courts in such suits was not -ex- 
cluded or taken away, that both courts 
had concurrent jurisdiction in | such. 
suits and that the decree passed by 
the Subordinate Judge’s Court was not. 
a nullity. . . 


36. In the Orissa .case (Mana v. 
Ujal Bisi, AIR 1972 Orissa 21), the 
suit was filed in the Subordinate 


Judge’s Court for a declaration of title 
to certain land, The defendants raised 
a plea inter alia that the jurisdiction. 
of the Civil Court was. ‘barred by 
reason of the - provisions of S. 17 (2) 


of the Orissa Money Lenders Act, 
which is to the following effect ( at 
p. 22):— 


“When the mortgagor is a member. 
of a backward tribe as described in 
Part VI of the Thirteenth Schedule. to 
the Government of India’ (Provincial 
Legislative Assembly) Order 1936, the 
Special Assistant Agent, the Sub-Divi- 
sional Magistrate or any other . officer 
specially empowered in this behalf by 
the District Magistrate, the Deputy 
Commissioner or the Agent to the 
State Government, as the case may. be, 
may, either on application by anyong: 
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interested or on his own motion, if he 
is ‘satisfied on a summary enquiry thet 
ithe mortgage shall be deemed to stand 
discharged under sub-sec, (1), decree 
ejectment against any person in pos- 
session of the property claiming under 
the mortgage and may restore it to 
the mortgagor or his heirs,.,.” 


37. Both the’ trial Judge and the 
appellate Judge rejected the -said plea. 
‘On second appeal, the learned Judge 
R. N. Misra J.; after referring to the 
principle laid down by Willies J. in 
‘Wolverhampton New Waterworks Co. 
v. Hawkesford referred to (1859) 6 CB 
(NS) 336 (supra), held that “the right 
to redeem a mortgage has been pro- 
vided for under the T, P. Act and is 
mot one created under S. 17 of | the 
Orissa. Money Lenders Act”, that -it 
was really an instance where certain 
remedies were provided but not that 
any new right or liability was created, 
that there was no express or implied 
ouster of the jurisdiction of the Civil 
Court, that the remedy under the Act 
‘was only an additional one and ‘option 
was left to the party asking for assist- 
ance of the court to choose the ordi- 
nary forum of the Civil Court or the 
special forum created’ under the sta- 
tute. ` 


38. These three rulings may not 
apply to the facts of the present case 
as the plaintiffs in all these appeals 
are not seeking to enforce any right 
or liability created by any. special sta- 
tute, but they are seeking to enforce 
‘common law rights in respect of lards 
situate in scheduled areas where two 
forums have concurrent jurisdiction io 
‘entertain suits of a civil mature, (1) 
the Agency Courts constituted _ unéer 
‘tthe Agency Rules and the other the 
ordinary ‘Civil Courts constituted vn- 
der the Civil Courts Act and governed 
by the Civil P. C. The only -question 
for consideration is whether the 
Agency Rules which constituted fhe 
Agency Courts and conferred jurisdic- 
tion on the said Courts to entertain 
‘suits of a civil nature, would exclude 
‘the ‘jurisdiction of the ordinary Civil 
‘(Courts having also jurisdiction over 
the :said area, to entertain suits of a 
civil nature relating to disputes be- 
tween non-tribals. It may be that che 
Agency Courts also may have jurisdic- 
ition to entertain such ‘suits between 
mon-tribals but on that ground alone 


clearly implied by the 
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it could not be held :that the jurisdic- 
tion of the Civil Courts is barred to 
entertain such suits unless the bar of 
jurisdiction is explicitly expressed or 
provisions. of 
the Agency Rules. We do not find any 
provision in the Agency Rules which 
bars jurisdiction of. Civil. Courts either 
expressly or by necessary implication. 


39. Sri Ugle and Sri Azizullah 
Khan, relied upon the ruling of our 
learned brother Ramachandra Raju J., 
in A. Gopala Rao v. B. Kabbaiah 
(1975-1. Andh WR 60), in support of 
the contention that the jurisdiction of 
Civil Courts is not barred to entertain 
suits between non-tribals. In that case, 


a decree for money was passed by the 


District Court, "_Khammam against two 
defendants therein, and in execution 


of the decree, the decree-holder filed 
an application for the arrest of both 
the judgment-debtors. ..A contention 


was raised by the defendants that both 
of them were residing in Madanapalli 
village of Kothagudem taluk of Kham- 
mam District which is in the Agency 
Area, that the Agency Courts only 


‘have jurisdiction to entertain suits un- 


der the Agency Rules and that the 
District Court had no jurisdiction to 
entertain the suit. That contention was 
negatived by the executing Court. The 
judgment-debtors came up in revision 
to this Court. Our learned brother M. 
Ramachandra Raju, J., found that 
though the judgment-debtors were re- 
sidents -of the Agency Area, the pro- 
missory note was executed within the 
territorial jurisdiction - of the District 
Court, that there was nothing in the 
Agency Rules from which it could be 
said that ‘with regard to suits which 
could be tried by Courts in the Agency 
Area, the jurisdiction of Courts out- 
side the Agency Area was ousted. 


40. Sri Hassan, and Sri Kondapi, 
learned counsel for the defendants 
contended that the view taken by our 
learned brother in the aforesaid ruling, 
requires reconsideration. Our learned 
brother Muktadar, J., in his order of 
reference to the Bench in S. A. Nos. 


777 and 778/1975 dated 21-6-1977, 
doubted the correctness of the view 
taken by our learned brother M. 


Ramachandre Raju, J. in the aforesaid 
ruling. The learned Judge Muktadar 
J., further observed that a perusal of 


"364A. P. [Prs, 40-49] Ashifaquddin v. Mohd. Azizuddin (R. Rao J). . 


‘the Andhra’ Pradesh Rules would make ` 
it clear that by implication the Civil: 


Courts are. barred from -hearing any 
suit pertaining to lands situate in’ a 
scheduled area; and the Agency Courts 
are the proper Courts which could 
hear such suits. In support of this 
view, the learned Judge relied upon 
the provisions of Rr. 3, 5 and 7? of the 
Agency Rules, 


41. But with respect, we are unable 
to agree with the view taken by -our 
learned brother Muktadar J, .-Rule 3 
of the Agency Rules merely provides 
that the Agency Courts have jurisdic- 
tion to try all suits of a civil nature 
excepting suits of which their cogniz- 
ance is either expressly or impliedly 
.barred. This rule is similar to Sec. 9, 
C.P.C. which confers jurisdiction on 
ordinary Civil Courts to try suits of a 
civil nature excepting suits of 
their cognizance is either expressly. or 
impliedly barred. There is nothing in 
Rule 3 of the. Agency Rules 
which it could be inferred that the 
jurisdiction . of the ordinary Civil 
Courts to entertain suits of civil nature 
between non-tribals is barred express- 
ly or by necessary implication. - 


42. Rule 5 cf the Agency Rules 
merely prescribes the limits of the pe- 
cuniary jurisdiction of the, Agency 
Courts. Under sub-rule (1) of Rule 5, 
the Agency’ Munsif has jurisdiction to 
entertain suits for movable or immov- 
able property not exceeding in value 
Rs. 500. But he may take . cognizance 
of suits up to any amount not exceed- 
ing Rs. 3,000 in value, provided he is 
so authorised by the Agent to the 
State Government with the sanction of 
the State Government. 


43. Rule 7 provides that suits of. a 
value exceeding Rs. 5,000 shall be in- 
stituted in the Court of the Agent to 
the State Government. Rule 6, pro- 
vides that the Agency’ Divisional Off- 
cer can take cognizance of suits except 
those which are cognizable by the 
Agency Munsif under Rule 5 or by 
the Agent to the State Government 
under Rule 7. P 


44.. Sub-rule (2) of Rule 5 of the 
Andhra Pradesh Agency Rules, which 
is referred to ‘by our learned brother 
Muktadar J., and which is also relied 
- upon by the Jearned counsel ` for’ the 

nda "48 to the following.‘ effect: 


which | 


‘from .. 


’ Gopala Rao v.. B. Kabbah, 
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“R. 5-(2). Suits -cognizable ` by - an’ 


Agenty Munsif shall -be instituted only - 
‘in the Court of the 


Agency -~Munsif 
‘having jurisdiction.” oes 

45. This Rule merely enjoins that 
suits falling within the jurisdiction of 
an Agency Munsif according to Rule 5, 
should be instituted only before the. 
said Agency Munsif and not before the 
other Agency Courts i.e, the Court of 
the Agency Divisional Officer. or the 
Agent to the State Government and 
that the word “Only” occurring in 
Rule. 5 (2), cannot give rise to an in- 
ference that the jurisdiction of Civil 
Courts is barred to try suits of a civil 
nature between non-tribals. 

46. In the instant case, as all ‘the 
parties are non-tribals and the cause 
of action has arisen within the juris- 
diction of Civil Courts, the Civil 
Courts have jurisdiction 


scheduled areas, 
47. As already observed by us, the 


question, whether the Civil Courts 
have jurisdiction . to entertain suits 
where tribals are involved dees not 


arise for consideration in these appeals 
and '.we therefore do not- express any 


` opinion as to the correctness’ or other- 


wise of the decision of our learned 
brother Ramachandra Raju, J. in A. 
(1975) 1° 
Andh WR ‘60. 


48, It is contended by Sti _ Hassan, 
that the Civil P. C. is not applicable 
to the aréas declared to be “Scheduled 
Areas”. Support for this contention is 
sought to be derived from the rulings 
in Mahalakshmamma Garu v. Appala- 
raju ((1918) 34 Mad LJ 473): (AIR 
1919 Mad 682), Rambhadra Raju Baha- 
dur v. Maharaja of Jeypore, ILR 42 
Mad 813: (AIR 1919 PC 150), Kruthi- 
venti Perrazu v. Nallaparazu Meerja 
Seetharama Chandrarazu Garu (AIR 
1923 Mad 114 (1)), and Lakshmi Devi 
v. Venkata Krishnamma paaie ‘“Andh 
WR 213). . 


49. But those’ rulings are no Jonger 
applicable after the amendment of ` 
S. 1 (3), C.P.C. The Civil P. C. (Act 
No.: V of 1908) has been extended to 
Part B States ‘by the Civil P, C.. 
Amendment Act II of 1951 and came 
into force’ on 1-4-1951. Section 1 (3) 


-was first amended. by the Civil P. C. 


“Act “Il of -1951°"and “later. further -am~ 


to entertain . 
-suits though the lands are uale in 


`- 1978 


ended- by the- Adaptation . of Laws 
Order, 1954, After the. States Reorga- 


nisation, it was further amended by 
the- Andhra Pradesh Adaptation af 
Laws Order, 1957, 


50. Clause (b) of S. 1 (3) (which 28 
relevant for this case) reads that the 
Code extends to the whole of India 
except “Save as hereinafter provided, 
the Scheduled Areas in the State of 
Andhra as it existed immediately be- 
fore 1st Nov., 1956 and-in the State of 
_ Madras.” 


51. Under the Proviso to Sec. 1, 
C. P. C., only the provisions of Ss. 38 
to 43 and O. XXXIV, C.P.C. were ex- 
tended to East Godavari, West Goda- 
vari and Visakhapatnam Agencies in 
the State of Andhra Pradesh. 


52. The Code has been further am- 
ended by the Civil P. C. (Amendmert) 
Act, 1976 (Act No. 104 of 1976). Sec- 
tion 1 (3), C.P.C. as amended -ncw 
extends the Civil Procedure Code to 
the whole of India except the State of 
Jammu and Kashmir, and the State of 
Nagaland . and certain Tribal Areas im 
Assam. 


53. 


of -Hyderabad in 1951, the Code ap- 
plies to the whole of -the Telangana 
Area, which is now part of the - State 
of Andhra . Pradesh. The Scheduled 
Areas of Telangana have not been ex- 
cluded from the application of ‘the 
Code either by S. 1 (3), C.P.C. or by 
.any: order of Governor under Para 5 
of the Fifth Schedule to the Consi: zu- 
tion. 


54. Secondly under Ss. 3, 4, and 5 
of the Scheduled: Districts Act, 1874 
and S. 92 of the Government of Iniia 
Act, 1935, no enactment in force in 
British India would apply to the Sche- 
duled Districts or the excluded or par- 
tially excluded: areas, unless it was ex- 
tended to them by a_ notification by 
the local Government or the Gover- 
nor. The Civil Procedure Code doses 
not appear to have been extended to 
the said Districts or areas. But the 
Fifth Sch. to the Constitution of India 
has brought about a material change 
in the application of the laws to the 
Scheduled Areas. 
Fifth Sch, requires that the Governor 
may. by. Public Notification . direct ee 


. -any particular Act. of: :Parliament . 


. ed Area or :any“-part -thereof or 


Thus after the Civil P. C. V of. 
1908 has been extended to the State. 


Paragraph 5 of the. 
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Legislature shall not apply-to aSchedul- 
shall: 
apply to it subject to such exceptions 
or modifications: as he may specify in 
the notification. In -view of his con- 
stitutional Provision, the Civil. Proce- 
dure Code is also applicable to the 
Scheduled Areas in the’ State of. 
Andhra’ Pradesh as admittedly no noti- 
fication has been made by the Gover- 
nor under Para. 5 of the Fifth Sch. 
to the Constitution directing that the 
Civil Procedure Code shall not apply 
to the Scheduled Areas in the State of 
Andhra Pradesh, 


55. Sri S. V. Kondapi, relied upon 
Rr. 36 and 42 of the Andhra Pradesh 
Agency Rules in support of: his con- 
tention that ordinary Civil Courts are 


„barred from trying suits between non- 


tribals, Rule 36 of the said Rules pro- 
vides for execution of a decree passed 
by the Agency Court outside 
Agency tracts and R. 42 confers power 
on Agency Courts - to pass interim 
orders for protection of property and 
have no relevance-to the question of 
jurisdiction of Civil Courts. i 
56: It is then contended that under 
S. 4, C.P.C. nothing in the Code shall 
be deemed to limit or otherwise affect 
any special or.local law.in force or 
any special jurisdiction or power con- 
-ferred or procedure prescribed by or 
under any other law in force, and the 
Agency Rules being a law in force in 
Scheduled Areas, the jurisdiction and 
powers conferred on Agency Courts by 
the said Rules cannot be curtailed or 
affected by the provisions of the Civil 
P. C. Sec. 4°C.P.C. merely saves the 
Agency Rules in their application to 
Scheduled Areas, But the Civil Proce- 
dure Code does not in any manner 
curtail or affect the power ‘or juris- 
diction of the Agency Courts to try 
suits falling within their jurisdiction in 
accordance with the procedure pre- 
scribed by the Agency Rules, We have 
held that the jurisdiction of Civil 
Courts is not barred either expressly 
or impliedly by the Agency Rules, 
when the cause of action arises with- 
in the territorial jurisdiction of the 
Civil. Courts even though the dispute 
is between non-tribals residing in the 
Scheduled Area or the dispute be- 
tween the non-tribals relates- to land 


‘situate in a Scheduled Area. Thus both 
:Sthe `- Civili +o -> 


.. the. - Agency.: Courts”--and 


the - 
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Courts have concurrent jurisdiction to 
try suits of a civil nature except in 
cases where the jurisdiction of the 
civil Courts is expressly -or impliedly 
barred by a special or local law. 


‘57. Our attention has been drawn 
to two recent decisions of this Court; 
one an unreported decision of a Divi- 
sion Bench consisting of Divan, C. J., 
and Chennakesav Reddy, J. in . Narra 
Veeraiah , v, Rokkula Pakeeru L. P. A. 
No. 200 of 1976 and. connected appeals 
rendered on 17-12-1976 (AP); and an- 
other of Madhava Reddy and Madhu- 
sudan Rao JJ. in Sitharama Rao v. 
State of Andhra Pradesh, rendered on 
31-8-1977 and reported in 1977 (2) 
APLJ (HC) 489: (AIR 1978 Andh Pra 
82). : 


58. In those cases, the main ques- 
tion that fell for consideration was, 
whether the High Court has power 
under R. 12 of the Agency Rules or 
S. 24, C. P.C. to transfer a suit pend- 
ing in an Agency Court to an ordinary 
Civil Court. In the first of the cases, 
it was held that the 
transfer having been made by a party, 
R. 12 could not be invoked; and that 
under S. 24, C.P.C. the High Court 
could not transfer a suit exclusively 
triable by an Agency Munsiff’s Court 
to an ordinary Civil Court. In the 
second case, it was however held thet 
the Agency Court: is a Court subordi- 
nate to the High Court, and therefore 
.the High Court is competent to trans- 
fer a suit pending in the Agency Court 
to another competent Court  subordi- 
nate to it, but that on such transfer, 
the suit would have to be tried in ac- 
cordance with the law and procedure 
applicable to the Agency Court where 
it was validly instituted. In both the 
cases, the question whether Civil 
Court’s jurisdiction to try suits © be- 
tween non-tribals where the cause of 
action wholly or partly arises in sche- 
duled areas, did not directly arise for 
consideration. The aforesaid decisions 
do not therefore render any assistance 
in deciding the question that arises 
for consideration in the instant cases. 
For all the aforesaid reasons, we hold 
that the jurisdiction of ordinary civil 
Courts to take cognizance of suits of 
civil nature in respect of disputes re- 
lating to or arising out of lands situat- 
ed in a scheduled area where all the 
parties are non-tribals and where the 
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cause of action arises within the juris- 
diction of the Civil Court is not barred 
by the provisions of the Andhra’ Pra- 
desh Agency Rules either expressly or 
by necessary implication, 

59. It therefore follows that the 
suits out of which these appeals arise, 


„were cognizable by the Civil Courts in 


which they were instituted and that 
the judgments rendered and decrees 
passed by the said Courts cannot be 
said to be null and void for want of 
jurisdiction. f 
60. In this view, the appeal C.MLA. 
360/1976 is allowed and the order of 
the lower Court dismissing the Execu- 
tion Petition E. P. 1/1975 is set aside 
and the lower Court is directed to 
dispose of the said Execution Petition 
in accordance with law. The appellant 
will have his costs from respondents 
other than the Government, here and 
in the Court below. f 
61. The appeal A. S. No. 663/1974 
and the cross-objections filed therein 
and the Second Appeals S. A. Nos. 777. 
and 778 of 1975 will be posted for 
hearing on merits. E 
š Order accordingly. 
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FULL BENCH 


A. SAMBASIVA’ RAO, M. RAMACHANDRA 
RAJU AND T. NARASINGA RAO, JJ. 
(and final Order by Division Bench consisting 
of CHENNAKESAV REDDY and MA- 

DHAVA RAO, JJ). ` 

M. Reddanna, Petitioner v. Revenue Divi- 
sional Officer and others, Respondents. 

-Writ Pen. No. 8947 of 1977, D/- 21-12- 
1977.° . 

(A) Andhra Pradesh Revenue Recovery 
Act (2 of 1864), S. 48 — Jurisdiction to issue 
warrant of arrest and detention — Revenue 
Divisional Officer has such jurisdiction. 
(Madras Subordinate Collectors and Reve- 
nue Malversation (Amendment) Regulation _ 
(1828), S. 8) — (Interpretation of Statutes — 
Repeal by implication — When permissible). 

Per Full Bench — S. 48 of the Revenue 
Recovery Act gives power of issuance of 
warrant of arrest and detention to the Dis- 
trict Collector, “but he cannot by himself 
authorise any other officer to exercise that 


®(Decided by Full Bench on Order of Refer- 
ence made by Chennakesay Reddy and 
Madhava Rao JJ.) 
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power. In fact no“Collector can delegate his 
powers under S. 48. But nothing prevents. a 
law from authorising some other officers 
also to exercise that power and discharge 
those functions. For instance, the Andhra 
Pradesh District Collectors’ Powers (Dele- 
gation) Act, 1961 empowers the -State Gov- 
ernment to delegate the powers of the Dis- 
trict Collector to District Revenue Otficers. 
Likewise, if there is a similar law in forc2 
empowering other officers to exercise ths 
powers of the District Collector, then th3 
- delegate’s authority to exercise’ that power 
cannot be doubted. - (Paras 12, 18) 


In this connection the provisions of the 
Madras Subordinate Collectors and Revenue 
Malversation (Amendment) Regulation 1823 
(as extended to Telangana Area by Act XIX 
of 1958) can be referred to. By virtue of 
S. 3 of the 1828 Regulation, a Subordinata, 
Deputy or Assistant Collector shall have the 


authority to exercise within the division all. 


the powers of the District Collector under 
the Regulation. The application of the said 


Regulation, however, cannot be limited ony. 


to the enforcement and implementation >f 
the Regulations. The 1828 Regulation was 
“enacted” by the Governor in Council, while 
the Revenue Recovery Act was enacted by 
the legislature. There is, therefore, no œs- 
tinction in S. 8 between a “Regulation” and 
an “Act”, since both were enacted by com- 
se legislative bodies. Thus, “Regulation” 
occurring in S. 3 takes within its ambit 
“any Act” made by. competent legislative 
body. ‘(Paras 16, 20) 


However, S. 8 (1) of the. 1828 Regulation 
postulates that the power cannot be exercised 


by Subordinate and other Collectors if a ccn-, 


trary intention is expressly declared in aay 
regulation. When the notification issusd 
under the 1961 Act empowers the District 


Revenue Officers to exercise the powers of 


the District Collectors under the Revenue 
Recovery Act, it cannot be said that there 
is express declaration in the 1961 Act con- 
trary to S. 8 (1) of the 1828 Regulation. 
Had that been the intention of the legisla- 
ture, it should have clearly provided in the 
1961 Act that despite the provisions of the 
said S. 8 (1) of the Regulation; the Govern- 
ment may, by notification; delegate he 


powers of the District Collector. When -he 


legislature enacts a new law in addition to 
an existing one without in any way detrect- 
ing from the existing law, the clear intention 
is that both the ; old law and the new lw 


exist side by side. Therefore, the delegation 


contemplated by the 1961 Act is the delega- 
tion of the powers of the District Collector, 
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without such delegation being ‘repugnant: to 
the aided of S. 8 (1) of the Regulation. 
‘ ; {Para 22) 
Ruther with -the full consciousness of 
the 1828 "Regulation S. 48 must be taken to 
have been enacted. Under S. 3 (1) of the 
Regulation a Subordinate, Deputy or Assis- 
tant Collector will have to exercise the Col- 
Iector’s powers by virtue of their own office 
and not by virtue of any. authorisation by 
the District Collector. Therefore, conterring 
all the powers under S..48 of the Revenue 
Recovery Act will have to be read in the 
light of S. 8 of the 1828 Regulation. 
(Para 23) 
Therefore, by virtue of S. 8 (1) of the 
1828 Regulation, a Subordinate, Deputy or 
Assistant Collector can exercise the powers 
of a District Collector, including the power 
conferred on him under Ss. 48 and 49 of the 
Revenue Recovery Act. (Para 80) 
Now, S. 8 of the 1828 Regulation cannot 
be said to have been impliédly repealed by 
the 1961 Act. The repeal by implication is 
permissible only if the provisions of the later 


- statute are so inconsistent with or repugnant 


to the provisions of thé then existing statute 
that the two are incapable of ` standing to- 
gether. If it is possible to, construe both the 
provisions harmoniously so ‘as to ‘give effect 
to both of them, the- Courts are bound to 
adopt such a construction. When there has 
been ño express repeal, the indication is that 
the legislature has treated the earlier law as 
compatible with. the law which is newly 
made. (Paras 82, 35) 
There is no inconsistency between the 
1961 Act. and S. 3 of the 1828 Regulation. 
They can exist side by side without any con- 
flict or inconsistency. That is why while. 
enacting the 1961 Act the State Legislature 
has not repealed S. 3 of the 1828 Regula- 
tion:, The fields . occupied by the two laws 
are also different., (Para 84) 
In view .of this, it can be concluded that 
a Revenue Divisional Officer has jurisdiction 
to issue a warrant of arrest and detention of 
a defaulter under S. 48 of the Revenue Re- 
covery Act. Case law discussed. (Para 36) 
(B) Andhra Pradesh Revenue Recovery 
Act (2 of 1864), Ss. 3, 4, 5 — “Defaulter” — 
Meaning. (Per Division Bench). (A. P. 
General Sales Tax Act (6 of 1937), S. 16). 
Per Division Bench — A person becomes 


-a defaulter when he fails to pay the land 


revenue due by him to the person empower- 
ed to receive the same on or before the date 
on which it falls’ due. (Para 45). 

Where the notice of demand issued under 
S.-16 (1) of the A. P. General Sales Tax Act, 


` 868 A.P. [Prs. 1-5] M. Reddanna v. Revenue Dival. Officer (FB). 


- was invalid and issuance of. such-a notice 
was a pre-requisite for proceeding to recover 
. the tax as arrear of land revenue, it is im- 
perative to conclude that the assessee was 
not in arrear of any land revenue and was 
not a defaulter. (Para 47) 
(C) Andhra Pradesh General Sales Tax Act 
(6 of 1957), S. 16 (1), Second proviso — 
Notice of demand — Form and manner — 
_ Absence of reasons in notice for giving seven 
days’ time (instead of fifteen days’) for pay- 
ment of tax — Notice is invalid. AIR 1959 
SC 218 Relied on. (Per Division Bench). 
= (Para 47) 
Cases Referred: Chronological . Paras 
(1977) W.P. No. 1607 of 1977. D/- 11-8- 
1977 (Andh Pra) 25 
AIR 1976 Andh Pra 205 : (1975) 1 APLJ 
283 ' 50 


(1975) 1 Andh WR 257 51 
(1975) 100 ITR 784 (Guj) 49 
(1969) 82 Mad LW 456 28 
AIR 1968 Mad 171 (FB) 27 
AIR 1963 SC 1561 ; 33 
AIR 1963 Punj 290 © _ 88 
AIR 1961 Assam 85 : 46 ITR 825 49 
AIR 1959 SC 213 : 85 ITR 388 | 48 
(1957) 2 Andh WR 106 | - 24 
AIR 1956 Cal 161 : 80 ITR 489 49 
AIR 1955 Bom 227 : 27 ITR 54 48, 49 


AIR 1955 Mad 805 : (1955) 2 Mad LJ 

49 (FB) a 
AIR 1952 Mad 491: (1951) 1 Mad LJ 410 24 
AIR 1988 Mad 908 : (1988) 2 Mad LJ 488 26 


S. Dasaratharami Reddi and S. R. Ashok, 
for Petitioner; Public Prosecutor, tor Res- 
pondents. . f 

OPINION OF THE FULL BENCH 

A. SAMBASIVA RAO, J.:—The question 
formulated by our learned brothers Chenna- 
kesav Reddy and Madhava Rao, JJ. while 
referring the writ petition to a Full Bench 
is: “Whether the Revenue Divisional Off- 
cer has jurisdiction to issue a warrant’ of ar- 
rest and detention of a defaulter under 
Sec. 48 of the Revenue Recovery Act.” This 
is one of the questions which arise in the 
petition filed seeking a writ of habeas corpus. 
Though our learned brothers have referred 
the case itself to a Full Bench, learned 
counsel for the petitioner has submitted that 
besides this question there are many other 
points which he seeks to urge in the writ 
petition and therefore requested us to ` give 
our opinion. on it and remit back the matter 
to the Division Bench. Acceding to this re- 
quest, we will now proceed to answer the 
question.. : 

2. It appeers there are arrears of sales tax 
of an extent: of Rs. -$3,274-65 ps dué irom 
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the petitioner. By proceedings dt. 25-6-1977 
the Revenue Divisional Officer, Cuddapah 
expressed the opinion that the petitioner was 
wilfully withholding payment of the arrears 
and charges, and had been guilty of frau- ` 
dulent conduct in evading payment of the 
said arrears and charges by his failure to re- 
port the turnovers, and failed to pay the tax 
due to the Government till such time as the 
case was detected by the Department as re- 
ported by the Deputy Commissioner (Com- 
mercial Taxes), Chittoor, in his letter dated 
24-6-1977. Therefore, the Commercial Tax 
Officer, Cuddapah, was directed forthwith 
to arrest the said defaulter, and unless he 
paid the amount of arrears, to convey him 
to the Central Prison Rajahmundry and de- 
liver him to the Jailors to be detained for a 
period of two years unless sooner released 
by an order from his office. This was issued 
in Form No. 2 under Ss. 48 and 49 of the 
Revenue Recovery Act. Thereupon, the peti- 
tioner filed the writ petition seeking a writ 
of habeas corpus for setting him free and 
also for setting aside the aforesaid order of 
the Revenue Divisional Officer. 


“8. Even at the outset, it must be noted 
that Sri Dasaratharama Reddy learned coun- 
sel for the petitioner, has stated before us ` 
that he is not challenging the validity of 
Ss. 48 and 49 of the Revenue Recovery Act. 
Therefore, there is no need to go into that 
question. j 


4; He, however, contended that under 
that said provisions only the Collector is 
empowered to issue a warrant of arrest and 
detention. The Government by their Notifica- 
tion in G. O. Ms. 77 Revenue dated 22-1-68 
issued under S. 3 of the Andhra Pradesh 
District Collector's Powers (Delegation) Act, 
1961 authorised the District Revenue Officer 
to exercise all the powers vested in the Col- 
lector under the Revenue Recovery Act. So, 
in addition to the District Collector, the Dis- 
trict Revenue Officer also has jurisdiction to 
issue a warrant. The Revenue Divisional 
Officer, however, has no such power under 
the law. Consequently, the warrant of arrest 
issued by such an officer is illegal and 
without jurisdiction. i 

5. On the other hand, Sri Obulapathi 
Chowdary, learned Public Prosecutor en- 
deavoured to sustain the order by contend- 
ing that a Revenue Divisional Officer has 
the necessary power to issue a warrant 
under S. 48 of the Revenue Recovery Act 
by virtue of S. 8 (i) of the Madras Sub- 
ordinate Collectors -and Revenue Malversa- 
tion’ (Amendment) ‘Regulation, .1828.. -ii00' 
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” @. The power to arrest and detain a de- 
faulter in payment of arrears is -ċonterred or 
tho- Collector under S. 48 of the Revenue 
Recovery Act. That provision 
lowing terms:— 


“When arrears of revenue, with interest 
and other charges as aforesaid cannot be 
liquidated by the sale of the property of the 
defaulter, or of his surety and the Collector 
shall have reason to believe that the defaut 
ter or his surety is wilfully withholding pay- 
ment of the arrears, or has been guilty cf 
fraudulent conduct in order to evade pay- 
ment, it shall be lawful for him to causs 
the arrest and imprisonment of the defau_- 
ter, or his surety, not being a female, es 
hereinafter mentioned; but no person shall 
be imprisoned on account of an. arrear of 
revenue for a longer period than two years, 
or for a longer period than six months, if 
the arrear.does not exceed Rs. 500/- or for 
a longer period than three months, if tke 
arrears do not exceed Rs. 50/- provided 
that such imprisonment shall not extinguish 
the debt due to the State Government Ly 
defaulter, or his surety.” 


Sec. 49 lays down’ the procedure to be fcl- 
lowed in issuing and executing the warrants. 
The expression “Collector”, though it hed 
been used at very many places in the Rev>- 
“nue Recovery Act, is not defined in it. Sri 
Dasaratharama Reddy submitted that the ex- 
pression “Collector” means only “the Dzs- 
trict Collector.” ‘The learned Public Prosecu- 
tor does not dispute this meaning given to 
the expression. Going by the entire schene 
of the Act this meaning given to the word 
appears to be correct. Though not in S. -48, 
in many other provisions the expression us2d 
is “the Collector, or other officer empower2d 
by the Collector in that behalf’ thereby 
implying that the Collector is “the Distrct 
Collector” and for certain purposes ot the 
Act, he can empower some other officer to 
act on his behalf. 


7. The Revenue Recovery Act was passed 
in 1864, Earlier there “were the Madras Ee- 
ventie Malversation Regulation, 1822 and 
the Madras. Subordinate Collectors and Re- 
venue Malversation (Amendment) Regula- 
tion, 1828: In those Regulations also the 
word “Collector” was used to reter to the 
“Collector of the District”. The. latter Regu- 
lation of 1828 brings out clearly the distimc- 
tion between. the’ “Collector” and ‘Sub- 
‘ordinate and other: Collectors”. In fact, that 
Regulation had been made empowering’ the 
. Subordinate, Deputy and Assistant Collectors 
to exercise, within their divisions, all the 
. powers''of ‘the: Collector.’ It.. is; . therefore; 
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is in the foL 


manifest that “Collector” is used to denote 
“the District Collector”. It is true that the 
word “Collector” is defined in the Andhra 
Pradesh General Clauses Act, 1892 as in- 
cluding every officer who, for the time being, 
is authorised to exercise the powers ot a Col- 
lector and that the word “District Collector” 
as the. chief local officer in charge of the 
Revenue Administration of a district. But in 
S. 3 it is made clear that these definitions 
are applicable to Acts made ‘after the . com- 
mencement of the General Clauses Act ot 
1891. The Revenue Recovery Act is an 
earlier Act. i.e. of 1864 and therefore . the 
definition of “Collector” contained in the 
General Clauses Act does not apply to it. We 
need not go deeper into this aspect since 
both sides before us have argued on the 
basis that the word “Collector” in the Re- 
Np Recovery Act means “the District Col- 
lector”. : . s 


- 8 Sri Dasaratharama Reddy pressed the 
brief on behalf of the petitioner on the fol- 
lowing linés; the Revenue Recovery Act 
maintained through many of its provisions a 
clear distinction between a “Collector” and 
“other officer empowered by him”. When- 
ever the District Collector was meant to be 
referred to, the Act used the simple word 
“Collector”, At the ‘same time, when some 
power is conferred not. only on the Collector 
but some other officer whom he éould autho- 
rise in this behalf, various provisions said so 
in clear terms. However, S. 48, which con- 
ferred the power to arrest and detain, deli- 
berately used the word “Collector” and did 
not add “other officer empowered by him”. 
This would clearly demonstrate the intend- 
ment of the Act that only Collectors, that is 
to ‘say, District Collectors, can order arrést 
and detention. Otherwise, if the intention 
were to authorise other officers empowered 
by the District Collectors the Act would 
have said so'as it did in several other seç- 
tions. Since arrest and detention of a person 
result in serious consequences of grave im- 
Port to the person concerned, the Act limited 
the exercise of the power only to the Dis- 
trict Collector. The Andhra Pradesh Dis- 
trict Collectors’ Powers (Delegation) Act, 
1961 empowers the State Government to 
authorise by notification any joint Collector 
or any other ‘officer of the revenue depart- 
ment not below the rank of a Deputy Col- 
lector, to exercise all or any of the powers: 
vested by or under any law in the District 
Collector, and so that Government is now 
having power to delegate such powers. By 
G. O.-Ms. 77, Revenue, dated 22nd Jan: 
1968 some of the ‘District Collectors’ powers 
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including those under the; Revenue Recovery 
Act have been delegated to the District Re- 
venue: Officers. With the result, now the Dis- 
trict Revenue .Officers,‘in addition to. ..the 
District Collectors can exercise the power 
of arrest and detention under S. 48 of che 
Revenue Recovery Act and nobody else. The 
Andhra Pradesh Subordinate Collectors and 
Revenue Malversation (Amendment) Regula- 
tion, 1828 does not confer these powers. on 
Subordinate Collectors or Revenue Divi- 
sional Officers. That Regulation cannot be 
invoked by the Respondents to sustain the 
impugned order since the said Regaine 
has no application. 

9, In the first place, the Revenue Recovery 
Act was passed subsequent to the Regula- 
tion of 1828 and still S. 48 of the Revenue 
Recovery Act confined the powers of issuance 
Of warrant of arrest and, detention to the 
District Collectors. Secondly, the application 
of the said Regulation has to be limited 
only to the enforcement and implementa- 
tion of Regulations and not Acts, since S. 8 
in stated terms was made applicablé to He- 
gulation alone. Thirdly even supposing: that 
the word “Regulation” as used in the 1828 
Regulation includes an “Act”, S. 8 does not 
apply whera the contrary intention has been 
expressly declared. Moreover, S. 48 has con- 
ferred on the appropriate authority very 
large powers of arrest and detention which 
would deprive a citizen -of his personal 
liberty. Therefore, very strict construction 
should be laid on it. Consequently the word 
“Collector” should be construed as meaning 
only the “District Collector” and now in 
view of the 1961 Act also as “District Rə- 
venue Officer”. No other officer. can be 
brought within the ambit of the word “Col- 
lector” as used in Sec. 48. Lastly, it was sub- 
mitted that the Andhra Pradesh District Col- 
lectors’ Powers (Delegation) Act, 1961 is a 
comprehensive piece of. legislation and it 
must, therefore, be deemed to have. repealed 
the analogous provisions contained in the 
1828 Regulation. This is a brief résumé 
of the several contentions raised by. the 
learned counsel for the petitioner. 

10. On the other hand, Sri Obulapathi 
Chowdary, learned Public Prosecutor main- 
tained that under S. 8 of the 1828 Regule- 
tion a Subordinate, Deputy or Assistant Col- 
lector has the power to exercise within the 
division under his charge, all the powers 
given to the Collectors, under any law; be 
it a Regulation or an-Act. The Revenue: Re- 
covery Act was passed :long after the Regu- 
lation of 1828. Therefore, when the word 
“Collector” was used in S. 48 it must be 
taken as having been used with all its rami- 
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clear intention that a Subordinate, 
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fications as stated in Sec. 3 of the 1828 Re- 
gulations. There is no express declaration in 
the Revenue Recovery Act as postulated by 
S. 8 of the 1828 Regulation showing a 
Deputy 
or Assistant Collector shall not exercise the 
power of arrest and detention. There is no 
express or implied repeal of S. 8 of the 1828 
Regulation under the 1961 Act. Therefore, 
a Sub-Collector or an Assistant Collector or 
a Deputy Collector has the power to order 
arrest and detention within his own division. 
Consequently, the impugned order is perfect- 
ly valid. 


ll. We have no hesitation in upka 
the arguments of the learned counsel tor the 
petitioner that Sec.. 48 of the Revenue Re- 
covery Act should be strictly construed. It 
confers on a Collector power to order ar- 
rest and detention of a defaulter in payment 
of revenue up to a period of two years de- 
pending upon the amount in = arrears. Not 
only the defaulter but also the surety as well 
or both of them can be arrested and de- 
tained under this provision. It-is true that 
the Collector can exercise the power only 
when he has reason to believe that the de- 
faulter or the surety is wilfully- withhold- 
ing payment of the arrears or has been guilty 
of fraudulent conduct in order to evade pay- 
ment. All the same, there is no doubt that 
power ‘is conferred under this provision on 
the Collector, who is an executive autho- 
rity, to deprive a. citizen ‘of his personal 
liberty. Usually such powers can be exerciséd 
only by courts ‘of law and even the court 
will have to follow a well-defined procedure 
before it imposes a punishment of imprison- 
ment. When such. power.is conferred on a 
Collector under S. 48, the provision must be 
construed very -strictly and its application 
must be limited only toʻcases where it clear- 
ly applies. 


12. The question with which we are now 
concerned is in a very narrow compass. It is 
whether a Sub-Collector or an Assistant Col- 
lector or a Deputy Collector can. exercise 
this power of arrest and detention within his 
division. The other aspects of the matter 
have not been argued before us. S. 48 by 
itself does not authorise any other officer to. 
exercise the power. of arrest and ` detention. 
It is true as pointed out by the learned 
counsel for the petitioner, that S. 48. does 
not authorise any other officer empowered 
by the Collector to exercise:his power. In 
contrast with what is contained in Ss. 3, 5, 6, 
8, 9, 22, 26, 80, 36, 89, 44, 47, 50 and 51 
whereunder not- only the Collector but ako 
any other officer empowered . by him ` saa 


p 
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exercise the powers and discharge the func- 
tions stated by them, Ss. 28, 37 (a), 38, 45, 
48 and 49 confine the exercise of the power 
only -to the Collector. Therefore, it follows 
that the Collector cannot empower ary 
other officer to exercise his powers. and diz- 
charge his functions under the latter set of 
ections, including Ss. 48 and 49. We have 
no hesitation to agree with Sri Dasaratha- 
rama Reddy in his contention that a Col- 
lector cannot by himself authorise any other 
‘officer to exercise the power of: ‘arrest ard 
detention . conferred on him under Ss. 48 
land 49 of the Revenue Recovery Act. 


18. However, it is one thing to say that a 
Collector cannot authorise any other officer 
to exercise.the power under S. 48 and it is 
altogether a different matter if some . oth2r 
officer is authorised by a law in force +o 
exercise the powers of the Collector. A Ccl- 
lector may not by himself delegate the 
powers. In fact no Collector can delegate 
his powers under S. 48. But nothing prevents 
a law from authorising some other officers 
also to exercise that power and discharge 
those functions. For one instance and this is 


tioner as perfectly valid, the Andhra Pra- 
desh District Collectors’ Powers (Delegation) 
Act, 1961 empowers the State Government 
to delegate the powers of the District Cel- 
lector to District, Revenue Officers. Indeed, 
the State Government has availed itself of 
this power of delegation by issuing G. O. Ms. 
77, dated 22-1-1968 delegating the powers 
of the District Collectors to District Revenge 
Officers. The Revenue Recovery Act. is one 
of the enactments, which was included in 
the Annexure to the notification,. with toe 








consequence that a. District Reve- 
aue Officer can exercise the powers 
af the District Collector in  tkat 


district under the’ Revenue Recovery Act. 
Likewise, if there is a similar law in forze 
empowering other officers to exercise the 
powers of the District Collector, then the 
delegate’s authority to exercise that power 
cannot be doubted. 


. 14. In this particular case, the Deptty 
Collector in charge of the Division in which 
the petitioner lives has passed the order of 
arrest and detention. This power of his is 
sought to be sustained under S. 8 of the 
Madras Subordinate Collectors and Revense 
Malversation (Amendment) Regulation 1858. 
Before we come to the provisions -of te 
said S. 8, we will do well to notice how this 
1828 Regulation came to be passed. There 
was an earlier Regulation which is the Mad- 
ras Revenue Malversation Regulation, 1822. 


As its preamble indicates, it is a Regulation 
for empowering ‘Collectors to take primary 
cognizance of cases of malversation in re- 
venue affairs; for prescribing the rules to be 
observed in such investigations and in the 
recovery of money embezzled or corruptly. 
received’ by public servants: and others 
amenable to the Collectors’. jurisdiction. 


_ Nearly six years later the. Madras Subordinate: 


Collectors and Revenue Malversation (Amend-; 
ment) Regulation, 1828 came to be enacted. 
As the name indicates, the Regulation’ has 
two purposes, firstly to confer certain powers 
on subordinate Collectors, and secondly to 
introduce certain amendment in the Reve- 
nue Malversation Regulation. This is defi- 
nitely brought out in the descriptive title 
and the preamble of the regulation, The 
descriptive title reads thus:— 


“A Regulation for declaring the powers of 
Subordinate, Deputy and Assistant Collectors 
in charge of particular divisions of districts 
and for facilitating proceedings under Regu- 
lation IX of 1822” _ l D 
The Preamble is as follows: : 
- “Whereas the efficient discharge of the 
functions of Collectors requires that Subordi- 
nate, Deputy and Assistant Collectors should 
be empowered to -exercise within their divi- 
sions all the powers of the Collector, but 
subject nevertheless, to their revision and 
correction and further, that Collectors should 
have authority to refer for investigation 
under certain restrictions, to their Sherishta- 
dars and deputy Sherishtadars when absent 
from the huzur kacheri, and also to their 
tahsildars within their respective tahsildaris 
certain of the cases cognizable by them- 
selves under - Regulation IX of 1822 and 
also that petitions of appeal against judg- 
ments and orders passed under the same Re- 
gulation should be preferred within a limited 
time and should be finally decided upon by 
the Board of Revenue instead of the: Gover- 
nor in Council as at present; therefore the 
ro in Council has enacted this Regu- 
ation.” : 


It should be noted here that the 1822 Regu- 
lation as well as the 1828 Regulation were 
not only amended but’ were also ‘extended to 
the Telangana area by Act XIX of 1958. By 
virtue of S. 4 (1) of the said Act XIX of 1958 
the words ‘Subordinate, Deputy and Assis- 
tant Collectors”, were substituted in the de- 
scriptive title and thé words “Subordinate 
and Deputy Collectors” in the preamble of 
the 1828 Regulation. From the fact that 
these Regulations were amended by the 
Andhra Pradesh Legislature by Act XIX ot 
1958, it would be manifest that the legisla- 
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ture intended the continued: operation’ of 
these Regulations ‘not only in- the areas 
which originally formed part of the Madras 
Presidency but also to the Telangana area. 
It is, therefore, abundantly clear that the Re- 
gulation of 1828, as amended by Act XIX -of 
1958, continues to.be im force all. over the 
State of Andhra Pradesh: - The preamble to 


the 1828 Regulation. explains the two’ pur: | 


poses which are sought to, be served by the 
Regulation. The first intention is to provide 
for efficient discharge of the functions of the 
Collectors, and for that purpose it became 
necessary to empower Subordinate, Deputy 
and Assistant Collectors to exercise within 
théir divisions all the powers of the . Collec- 
tor. At the same time, the exercise of these 
powers by the Subordinate, Deputy and As- 
sistant Collectors is subjected to the . revi- 


sional correction by the District Collectors. 


The second object of the Regulation, as ` ex- 
plained by the preamble is to make certain 
other provisions relating to investigation of 
malversation of revenues and providing -for 
` appeals ete. in respect: of malversation. The 
` latter part is by way of amendment to Regu- 


lation IX of 1822. Instead of making two. 


Regulations, the Goverment thought it suf- 


cient if one Regulation was made. S. 3 of tho- 


Regulation is in respect of the first purpose 


of the. Regulation and the other Jie, 


‘are in respect of the second purpose. - 


15. We will now read S.. 3. of- the 1828 
Regulation which is as follows: . . 

“8, First — A Subordinate, Deputy or Assis- 
tant Collector in charge of a particular divi- 
sion of a` district shall ex- officio ‘have 
authority to ‘exercise within the: division 
under his charge all the powers ` granted to 
Collectors by the Regulations now in force 


or that may be hereafter enacted unless the - 


contrary shall be expressly, declared in any 
Regulation, ° 

‘Second:— Collectors shall have’ authority 
to delegate at their discretion in writing 
under their official signature any of the 
powers, granted to them by any Regulation 
now in force or that may be hereafter en- 
acted to any. of their Subordinates, Deputies 
or Assistants not in charge of a particular 
division of a district or to any of their Sub- 

- ordinates, Deputies’ or Assistants in charge 
- of a particular division beyond . the limits ci 
.tħe division under his charge.. 

Third:— The proceedings. of Subordinate, 
Deputy and Assistant Collectors acting under 
the preceding clauses shall be subject in all 
cases, and in the fullest manner to tha 
superintendence, controt, and -revision, of. thè, 

`- Golléctor, who. :shall. ` have - ‘power | “either: to 


- Collector” were substituted in all the 


‘clause a Subordinate, 


AIR : 


‘direct, generally that the proceedings of any: - 


of -his -Subordinates,- Deputies. or Assistants 


‘shall’ be regularly. submitted to himself. 


: before the decision, order. or sentence is car- ` 


ried into execution, and to confirm, modify 
or‘annul them or issue any further orders 
in the cases’ as he may _ see fit; or in any 
particular case to direct that, that decision, 
order or sentence of any of the Subordinates, 
Deputies or Assistants shall not be carried 
into execution, and to. Pass such further 
orders as he may see fit.” ` 

It should be noted that once again in S. 3 
the words “Subordinate, Deputy or Assistant 
three 
clauses of the section by’ virtue of S. 4 of the 
said A. P. Act XIX of 1958. Under the first 
Deputy or Assistant 
Collector has power, -by virtue of his office, 
to exercise within the division under hig 
charge: all the powers given to Collectors by. 
Regulations then in force or that may be 


‘thereafter enacted, unless the contrary is ex 


pressly declared in-any Regulation. ‘The 
Second clause authorises the Collectors - to. 
delegate’ the powers to. Subordinate, Deputy 
or Assistant Collectors not in charge of a - 
particular division or to such Officers who 


are in charge of a particular division beyond 
.the limits of the division under their charge. 


The third clause declares that the proceed- 
ings: of ‘these Subordinate Deputy and. Asbis- 
tant Collectors acting under cls. (1) and (2) 
are subject, in all - cases. and in the fullest 
manner, to the superintendence, control and 
revision of the Collector. He is- given’ the.. 
power-to confirm, modify or annul. any of 
the decisions or- orders passed by any ~Sub- 
ordinate, ‘Deputy or Assistant Collector in his ` 


‘district. Hevis also’ empowered to pass such 


further ‘orders as he may deem fit.. 


"16. Two important features emerge from M 
these three clauses of S. 3. ‘Firstly, any Sub- 


` ordinate, Deputy ‘or Assistant Collector has 


Power to exercise, “without any delegation 
but only by virtue of his. - office; ‘all ‘the 
powers of a Collector under all Regulations 
in. force or which may thereafter be’ 


‘enacted. However, this power is limited only 


to the division under the charge of that 
particular officer. The second important fes- 
ture is that the orders passed by these off- 
cers are subject to the superintendence, ` 
control and revision by the District. Collec- 
tor. It is worthy of note that the District’ 
Collector by virtue of cl. (8). can confirm, ` 
modify or annul even a sentence which has 
been passed -by.a Subordinate, 
Assistant Collector. From this it 1s manifest 


, that a Surordinate, Deputy . .or Assistant Col. ee 
sentences. within - hig: =` 


: Jéctor «dan . impose.: 


Deputy: or `; 
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© division, . provided - 
empowered ` to , impose 
` under any Regulation in “force.. A Subordi- 
. nate, Deputy or Assistant- Collectoz 
exercises the power under the first clause noz 
by virtue of any delegation but by virtue of 
his office. It is to indicate this aspect of 
the matter the. words “ex officio”.are used im 
the first clause and what is equally import- 
ant is the use of the word “shall” in the first. 
clause. A Subordinate; Deputy or Assistant 
Collector shall have the authority to exercis3 
within the division all the -powers of tha 


the: Collector is 
such a sentence 


Dist. Collector under the Regulation. Tha. 


„< [use of this mandatory expression is in our 
view very clear and unambiguous in its ix- 
- jport. The first clause declares that a Sub- 
ordinate, Deputy or Assistant Collector hes 
all the powers of a Collector within his own 
division. This is so declared, as the preamble 
explains, to facilitate efficient discharge of 
the functions.of the Collectors. As the fune- 


tions of the District Collectors increased avd- 


- the work load became heavier, it was thought 
mecessary to authorise. the officers in charge 
of divisions to exercise the powers of the 
`. Collectors. At the same time, care was taken 
to create controlling. and revisional Pewee 
in the District Collector. 


17. ‘There is ‘another feature ‘worthy “af 
- note.. This Regulation made by the Governor 


in Council in 1828 was not only amended 


but was also extended to the Telangana arza 
by the Legislature of Andhra Pradesh by Act 
XIX of. 1958. That is to say this. Regulation 
. though originally. made. by the Governor in 
. Council, has received the seal.of approval 3y 
the .Andhra Pradesh State Legislature. It 
. could have enacted a statute on the same 
Vines;. instead, it amended the Regulation 
and extended its operation and application 
-tothe ‘Telangana area as well. So much 30, 
there is no doubt that the Regulation of 


| 1828 has all the force of. law made ie the Gy 


; State Legislature. 


the petitioner’s learned counsel that the 


`., power ‘conferred under S. 3 of the 1828 Re- 


-_ gulatiori upon a Stibordinate, Deputy or’ As- 
sistant Collector is to exercise the Collectcr’s 


powers ` granted -only by ‘Regulations and not. 
by any Act of the. legislature, Throughout, - 


a ‘distinction has ‘been kept between'a Re- 
‘gulation and an Act and that is kept up even 


iti the Constitution of 1950. So, a Regulat.on ` 
is ‘different from an “Act. H this distinct‘on ' 


js borne in mind, so argued Sri. Dasarataa- 


_rama Reddy, it would be evident that S. 3- 
` Assiste 


` ‘permits the Subordinate, - - Deputy - or 
“ant Collector to: exercise: those .powers-ot the: 


- would -be enacted thereafter as well. 
-18 This takes üs- to the contention of 
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. Collector conferred on the latter by Regula- 
. tions ‘alone and not by any Act. Consequent- 


ly, a Deputy Collector -cannot exercise the 
Collectors power under Sec, 48 of the Re- 
venue Recovery Act. SN 


19. We are not impresséd by this argu 
ment. It is true that there was and continues 
to be a distinction between ` a Regulation 


‘and an Act. But in S. 3 of the 1828 Regula- ` 


tion there is no doubt the word ‘Regulation’ 
is used to denote law. It should not be for- 
gotten that this Regulation was made in 1828 
when the Governor in Council was empower- 
ed to enact regulations’ which have the force 
of acts and other laws. At that time the 
Governor in Council was the legislative body 
empowered to -enact laws. After the East 
India Company handed over the Administra- 
tion of India to the British Parliament, legis- 
latures were constituted and the laws made 
by the legislatures have come to be called’ 
“Acts”, Under the Constitution ‘of India, 


-1950 provision is made for making Regola 


tions. For instance,. a Governor of a State 
can make Regulations in‘ respect of schedul- 
ed areas under Sch. V to the Constitution. 
But these Regulatioris also have“ as much - 
force of law as the statutes enacted by legis- 
latures, . It-is very significant that the word 


- “enacted” is used not only in the preamble 


but- also. in the first clause of S. 3 of the 
Regulation. The preamble ends with the. de- 
claration: “therefore, the Governor in ‘Coun- 


‘cil has enacted this Regulation.” Likewise in 


the first clause it is stated:” all the powers 


in force or that may be hereafter enacted.” 


granted to Collector by. the Regulations now ` 


- 20. Here two. ‘aspects must be noted. The © 


power exercisable by virtue of CL (1) of Sec- 
tion 8 has application to Regulations in force 
by 1828 but also to Regulations which might 
be thereafter enacted. Patently the Governor 
in Council intended that the provisions of 
CL (1) -shall apply to all. Regulations which 
` ‘The 
word“ “enacted” ` indicates. making an. “Act. 
had power then to enact, it was called. a “Re. 
gulation” and subsequently since it was a le 
gislature that could enact, the name “Act” 
is given to such. enactments.: But the under- - 
lying feature behind “Regulation” and’ “Act”: 
is the same i.e., ‘being a law enacted by the 
legislative body then in existence. When the 
1828 Regulation’ was “enacted” it was the 


tive’ body and when the Revenue Recovery| © 
Act was “enacted” it was - the’: legislature, , 


which was ‘the: legislative: body..We, therefore, S 
see’ 10° distinction “in ‘8.8 between a “Ref ek 


1 


‘Since it was the.Governor in Council which. ` 


-Governor in Council which was the legisla-| . > 
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gulation” and an “Act”, since both were 
again enacted by competent legislative 
bodies. We therefore find that what is con- 
tained in the first clause would apply to all 
Regulations and Acts made by competent 
legislative bodies. 

21. We will now deal with the other 
contention of the learned counsel for’ . the 
petitioner that there isan exception to the 
exercise of powers under Cl. (1) of S. 8 of 
the 1828 Regulation to the effect that the 
power cannot be exercised by Subordinate 
and other Collectors if a contrary intention 
is expressly declared in any Regulation. ‘We 
have decided above that “Regulation” oc- 
curring in S. 8 takes within its ambit “any 
Act" made by a competent legislative body. 
Therefore, if a contrary intention is expressly 
declared in any enacted law, be it called a 
Regulation or an Act, then clearly the first 
clause shall not apply. It has been argued 
that in the Andhra Pradesh District Collec- 
tors’ Powers (Delegation) Act, 1961, the ccn- 
trary intention is clearly declared, the. ccn- 
trary intention being that only the District 
Revenue Officers shall exercise the powers 
of the District Collectors under the Revenue 
Recovery Act. Reference was also. made - to 
a G. O. issued by the Government of Andhra 
Pradesh in exercise of the power conferred 
under S. 3 of the 1961 Act, thereby deleget- 
ing the powers of the. District Collectors, 
among other things under the Revenue Re- 
covery: Act as well to District Revenue Ofi- 
cers. This Act of 1961 and the notification 
of 1968 made thereunder are sought to . be 
utilised by the learned counsel.to argue that 
an intention contrary to Cl. (1) of S. 8 of the 
1828 Regulation has been expressly declared. 
It was said that under the first clause of S.3 
of the Regulation any Subordinate, Deputy 
or Assistant Collector shall exercise the powers 


of the Collector within their divisions. But: 


under the 1961 Act the State Government is 
conferred with the authority to delegate the 
said powers to District Revenue Officers and 
in fact under ‘G. O. Ms. 77 of 22nd Jan. 1968 
that power was specifically delegated. In 
the submission of the learned counsel, this is 
express declaration contrary to what is con- 
tained in cl. (1) of S. 8 of the Regulation. 
Since the District Revenue Officers have beea 
delegated the powers of the District Collec- 
tors, the Subordinate, Deputy or Assistart 
-Collectors cannot exercise their powers by 
virtue of S. 8 (1) of the Regulation. 

22. We are unable to agree with this argu- 
ment. In the first place, there is no express 
declaration in the 1961 Act that the Sub- 
ordinate, Deputy or Assistant Collectors shall 
not exercise: the District Collectors powers 
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in their. divisions as empowered by S. 38(1). 
To put it in other words, there is no express 
declaration in the provision contrary to S. 3 
(1) of the Regulation. It is true that in Sec- 
tion 2 of the 1961 Act, “law”. is defined as 
including “Regulation” as well. S. 8 em- 
powers the -State Government to authorise 
any Joint Collector or any other Officer of 
the revenue department not below the rank 
of a Deputy Collector to exercise all or any 
of the powers vested by or under any law in 
the District and may, in like manner, with- 
draw such authorisation. It must be noted 
that S. 3 of the 1828 Regulation does not 
provide for withdrawal of the power confer- 
red on the officers mentioned therein. On 
the other hand, S. 8 (1) of the Regulation: 
declares that by virtue of the office’ which’ 
they hold the Subordinate, Deputy or Assist- 
ant Collectors shall exercise in their respec- 
tive divisions all the powers held by the Col- 
lector. Such is not the case postulated by 
the 1961 Act. When the legislature passed 
the Act of 1961 it has to be taken that it 
was aware of all the laws in force. There- 
fore, it can be safely ‘accepted that the 
Andhra Pradesh Legislature passed the 1961 
Act having in mind that the 1828 Regulation 
was stil in force and was in 
fact: amended and extended to the 
Telangana’ area also by virtue of Act 
XIX of 1958. Still the 1961 Act did not make| 
any reference to the 1828 Regulation. Had 
the legislature intended to declare anything 
contrary to what is contained in S. 8 (1) of 
the Regulation, it should have clearly pro- 
vided in S. 8 that despite the provisions of 
the said S. 8 (1) of the Regulation, the Govt. 
may, by notification, delegate the powers of 
the District Collector. When the legislature 
enacts a new law in addition to an existing 
one without in any way detracting from the 
existing law, the clear intention is that both 
the old law and the new law exist side by side. 
Therefore, the delegation contemplated “by 
the 1961 Act is the delegation of the powers 
of the District Collector, without such de- 
legation being repugnant to the provisions 
of S. 8 (1) of the Regulation. Not only there 
is no contrary intention in the 1961 Act but 
also its provision can easily be reconciled with 
those of S. 8 (1) of the 1828 Regulation. By 
virtue of the notification of 1968, the State 
Government conferred the powers of the Col- 
lector on the District Revenue Officers also 
in respect of the Revenue Recovery Act as 
well. That would mean that Subordinate, 
Deputy or Assistant Collectors would con- 
tinue to exercise the powers of Collectors in 


their respective divisions, and by virtue of 
the delegation the District Collector or the 
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District Revenue Officer would exercise the 
powers conferred on the Collector unde 
Cls. (2) and (8) of S. 8 of the Regulation. 
That means by virtue of the delegation tha 
District Revenue Officers can exercise th3 
powers of the District Collector, of delege- 
tion provided under the second clause and 


the powers of control and revision provided. 


under the third clause. At the same tims 
the Subordinate, Deputy and Assistant Co_- 
lectors would be continuing to exercise the 
powers of the District Collectors in ther 
respective divisions. Thus, there is not. only 
no contrary declaration, express or even im- 
plied, but there is a clear co-existence of 
the two laws. We are not, therefore, inclined 
to uphold the argument of the learned coum- 
sel for the petitioner that under the 19€1 
Act there is an express declaration contrary 
to. the provisions of S. 3 (1) of the 1828 R> 
gulation. 


28. Adverting, to the contention that des- 
pite the 1828 Regulation the. legislature de- 
liberately used the word “Collector” in Sec- 
tion 48 of the Revenue Recovery Act, thereby 
intending to confer the power of arrest amd 
detention only in the District Collectors, it 
must be remembered that when the legista- 
ture passed the Revenue ; Recovery Act in 
1864, it must be deemed that it was fuly 
aware and conscious of the fact that the 1828 
Regulation was still in force.. Under that Fe- 
gulation a Subordinate, Deputy or Assistent 
Collector can exercise the powers of the Dis- 
trict Collector within their divisions. W-th 
the full consciousness of this provision Sec- 
ion 48 must be taken to have been enacted. 
n some Other provisions the Collector or 
some other officer authorised by him in tais 
behalf may’ exercise the functions and pow2rs 
under the Revenue- Recovery Act. But by 
virtue of S.'8 (1) a Subordinate, Deputy or 
Assistant Collector will have to exercise the 
Collector's powers by virtue of their own 
office and not by virtue of any authorisaton 
by the District Collector. The very office 
they hold confers them, with the power to 
exercise all the authority of the District Col- 
lector within their respective divisicns.. 
Therefore, conferring all the powers under 

. 48 of the Revenue Recovery Act will have 
to be read in the light of S. 3 of the 1828 
Regulation. 


24. -We will now a to “the decisions 
cited before us by Sri Dasaratharama Reddy 
in support of his above contentions. Reliance 
was placed on a Division Bench’s decisior of 
this court in Ramachandra Row. v.. Sesha ah, 
(1957) 2 Andh. WR:106. This case arose 
under the Madras Hereditary Village Officers 


M. Reddanna v. Revenue Divnl. Officer (FB) (A. S. Rao J.) [Prs.:22-24] A.P. 375 


Act. In that case the Sub-Collector rejected 

the application: of the Ist respondent for the 
post of the village munsif of a village and 
complied with the request of the petitioner by. 
registering him as the heir of the last holder 
and appointing his paternal uncle as his de 
puty, to discharge the duties of the headman. 
Against that- order, the Ist respondent filed 
an appeal to the District Collector. The Sub- 
Collector, who had passed the impugned 
order, happened to officiate then as Collector 
and the appeal came up before him. He re- 
jected the appeal in limine on the ground 
that it was barred by limitation. The Ist res- 
pondent took: the matter in revision to the 
Board of Revenue. The Board set aside the 
order of the District-Collector by stating. that 
the disposal of the appeal by the same Col- 
lector preferred against his own order was 
contrary to all judicial propriety and remit- 
ted it to the Collector, who by that time, 
was a different individual, for fresh. disposal. 
The District Collector who was another offi- 
cer, reheard the matter and held that the 
post was a non-hereditary one and the regis- 
try of the minor should be cancelled. This 
order was impugned in a writ petition which 
was allowed and the Dist. Collector was 
directed to ‘enquire into the matter, after 
giving the requisite notice. Again the Dis- 
trict Collector enquired into the matter after 
complying with’ the requirement of issuing 
notice and passed an order which was the 
subject-matter of the writ'petition before the 
Division Bench. One of the grounds urged 
was that there was no provision in the Here- 
ditary Village Offices Act for an appeal 


- against the order of the Revenue Divisional 


Officer registermg a minor under S. 10 (5) 
The contention was “that the District Collec- 
tor could not set aside the order-of the De- 
puty Collector either in appeal or in revision ` 
and in support of that contention reliance 
was placed on Venkatasubbarao v. Anand 
Rao, (1951) 1 Mad LJ 410 : (ATR 1952 Mad’ 
491). That was a decision of Justice Satyana- 
rayana Rao, in the course of which he dealt 
with S. 8 of Regulation VII of 1828. Expres- 
sing their disagreement with the decision ot 
Justice Satyanarayana Rao; the Division 
Bench observed that the preamble to the 
Regulation (of 1828) recites that the powers 
of, Collectors are conferred on the Sub-Col- 
lector and Assistant Collectors subject to re 
vision and correction by the Collectors. I¢ 
was further pointed out that S. S of that Re- 
gulation lays down in unmistakable. terms 
that the proceedings of Subordinate and As- 
sistant Collectors shall be subject . to super- 


` intendence, control and revision . of the Col- 


lector. Therefore, - -tho Collector is invested 


_ Recovery Act. 
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with power inter alia to correct a mistake. 
That being so, it cannot be postulated that 
when once the orders of a Sub-Collector or 
Assistant Collector have been carried into 
effect, the District Collector will have no 
authority to revise that. order. While’ com- 
ing to this conclusion the Division Benzh 
relied upon the Full Bench decision of the 
Madras High Court in Nagarathnammal: v 
Ibrahim, (1955) 2 Mad LJ-49': (AIR 1955 
Mad 305). This decision of the Division 
Bench patently does not support the conten- 
tion put forward on behalf of the petitioner. 
On the other hand, as‘ pointed out above, 
the Division Bench held that by virtue of: 
S. 3 of the 1828 Regulation, the Collector 
had power to correct the. error, if any, con- 
mitted by the Revenue Divisional. Officer. 
To put it in other words, the Division Bench 
was prepared to vive effect to ‘the. provisions 
-of S. 8. Further, the question as it is now 
argued did not arise = beini ue Division 
Bench. : : 


25. Out attention was invited to the deci- 
sion of our learned brother Madhava Reddy, 
J. dated, 11th Aug. 1977 in W. P. 1607/77. 
It was contended before the learned Judge 
that the Sub-Collector had no jurisdiction to 
exercise the powers- vested .in the Col- 
lector under Section 48 of the Revenue 
This argument was te- 
pelled by 
serving that a reading of S. 8 (first). of ths 
1828 Regulation js sufficient to hold, that tha 
power of Sub-Collector in charge of the par- 
ticular division of a district is ex-officio and 
is therefore vested with the authority to ex 
ercise. within the division, under his. charge 
all the powers conferred.on the Collectors 
by the Regulation then in force and ‘those 
thereafter enacted unless the contrary shall 
be expressly declared in any such Regula- 
tion. The learned Judge.proceeded to ob- 
serve that there is nothing: in the Andhra 
Pradesh Revenue Recovery Act which ‘de- 
clares an intention contrary to what is con- 
tained in S. 8 (first) in the Regulation ot 
1828. It was therefore held in the writ, peti- 
tion that the Sub-Collector was competent tc 
issue the impugned notice and the same did 
not suffer from any lack of jurisdiction. 
Though there is no elaborate discussion, the 
position succinctly Stated by the learned 
‘Judge is fully. in accordance with the view 
we have expressed. 


96. .A Division Bench ' of the Madras 


- High Court in. Srinivasa Aiyangar v. Jagan- .- 


natha Aiyangar, (1938) 2 Mad LJ 488 : (AIR 


1988 Mad .903) held that’ there is. no con: : 
flict between the Madras Regulation of 1828. - 


a 4 


the learned Judge by ob- 
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(7 of 1828) and. the Madras. Hereditary Vil- 
lage’. Offices Act of 1895. The -right of svit. 
which is given by S. 18 of the latter Act is not 
in any way inconsistent with the continuance 
of the power of superintendence, control and 
revision given to the District Collector by 
S, 8 (third) of Regulation VII of 1828. It is 
only by. virtue of this Regulation that a Re 
venue Divisional Officer. gets authority to 
exercise the powers of “Collector” under Act 
HI of 1895. Consequently the District Col- 
lector’s power of revision created by the same 
Regulation, unless it is expressly taken away, 
must be held to ‘continue. Once again this 
decision supports our conclusion. 

27. A Full Bench of the Madras High 
Court in P. S. Billai v. Revenue Divisional 
Officer, -AIR 1968 Mad’ 171 accepted the 
power of superintendence, control and revi- 
sion “given to the Collector under S. 3 (8) 
of Regulation VII of 1828. It was further 
held that the power of revision by the Dis- 
trict Collector under S. 8 (8) of that Regula- 
tion is confined to the ambit of the provi- 
sions of the Revenue Recovery Act, 1864 but 
cannot extend to collateral matters or ob- 
jects alien to the enactment in question. Thus 
this Full Bench upheld the revisional powers 
conferred on the District Collector under 
S. 8 (8) of the 1828 Regulation. It was fur- 
ther held that S: 3 of that. Regulation pro- 
vides that the Subordinate, Deputy or. Assist- 
ant Collector shall ex officio have authority 
to exercise, within the division under his 
charge, all the powers conferred upon the 
Collectors under the Jaw’ then in force orto . 
be enacted in future. This statutory confer- 
ment of the power is subject to the import- 
ant condition that there should be nothing 
to the contrary expressly declared in suchi 
enactment. Consequently, the Subordinate 
Officers can exercise Ex-officio powers of the 
District. Collector by virtue of the said Re- 
gulation under Madras Act III of 1895. 


28. Once again a Division Bench of the- 
Madras High Court held in Periyaswami- 
Padayachi v. Government of Madras, . (1969) 
82 Mad LW 456 that the District Revenud: 
Officer, to` whom the power has been de-i: 
legated, has very wide powers ‘of confirma”: 
tion, modification or annulment of any order- 
passed by subordinate authority or to issu@ 
any further order in the case he may see fit.. 

29. Though the above decisions do not . 
specifically deal with the points which have. 
been: actually posed before us, the observa-, 
tions contained’ in them, which we have re- 
ferred to, would give support to the 1 view we. . 
n expressed.. ; , 

We are, therefore; of the opinion | ‘that: 
a Viste af: S. 8. (1) of the- 1828 Regulation,|. 
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a: Subordinate, Deputy or Assistant Collector _ 


can exercise the powers of a District Colles- 
tor, including. the power conferred on him 
under Ss. 48 and 49 of the Revenue Rə- 
covery Act. 

81. Now remains the contention that 
Section 8 of the 1828 Regulation must 5e 
deemed to have been impliedly repealed by 
the Andhra Pradesh District ` Collecto-s’ 
Powers (Delegation) Act, 1961. It was argu- 
ed by Sri Dasaratharama Reddy that the 
1961 Act is a’ comprehensive legislation in 
that the State Government is empowered 
to authorise any Joint Collector or any otter 
officer of the revenue department not. belew 
the rank of a Deputy Collector to exerczse 
all or any of the powers vested by or uncer 
‘any law in the District Colléctor and. may in 
like manner, withdraw such  authorisaticn. 
Thus this js a comprehensive legislation, while 
the 1828 Regulation deals with a very lirit- 
ed field. This comprehensive _legislatien, 
which is later in date, has also legislated in 
respect of the limited field covered by S. 8 
of the 1828 Regulation. Therefore, though 
in. terms the 1961 Act does not ‘repeal - S3 
of the 1828 Regulation. its implied repeal may 
be inferred, 

32. This argument does not appeal to us. 
We will give our reasons for it. General re- 
peal by implication is not favoured by 
Courts. It cannot be presumed that the legis- 
lature would not intend to effect the repeal 
of a law without expréssing its intention to 
do so. It-may happen that in some Acts 


there may not be express repeal of earier _ 


enactments- or their provisions. However if 
the provisions in the new Act cannot be tre- 
conciled with those of a pre-existing statcte, 
then the inference is permissible that the le- 
gislature intended that the provisions of the 
existing statute should cease to have effect. 
This repeal by implication is permissible anly 
if the provisions of the later statute are so 
inconsistent with or repugnant to the previ- 
sions of the then existing statute that the fwo 
are incapable of standing together. If ic is 
possible to construe both the provisions Ear- 
moniously so as to give effect to both of 
them, the Courts are bound to adopt such.a 
construction. It is always the duty of the 
courts to reconcile the earlier statute with 
the later one excepting when there is a re- 
peal. When there has been no express re- 
peal, the indication is that the legislature has 
treated the earlier law as compatible vith 
_ {the law which is newly made. These p-in- 

ciples are enunciated and established more 
than once in authoritative pronouncements 
vide para. 709 at, page 465 of Vol. 3E of 
Halsbury’s Laws of England. Third Editon. 
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83. In Municipal Council, Palai v. T. J. 
Joseph, AIR 1963 SC 1561 the Supreme 
Court laid down the following principles. 
Mudholkar, J. who spoke for the Court, laid 
down in paragraph 9; 

“Tt is undoubtedly true that the legislature 
can’ exercise the power of repeal by implica- 
tion. But it is an equally well settled’ prin- 
ciple. of law that there is a presumption 
against an implied repeal.. Upon the assump- 
tion that the legislature enacts laws with 


.a complete knowledge of all existing laws 


pertaining to the same subject, the failure 


- to add a repealing clause indicates that the 


intent was not to repeal existing legislation. 
Of course, this presumption will be rebutted 
if the. provisions of the new Act are so in- 
consistent with the old one that the. two 
cannot stand together”. 

Then the learned Judge referred to the fol- 
lowing passage in Crawford on Statutory 
Construction: 

“There must be what is often called such 
a positive repugnancy between the two pro- 
visions of the old and the new statutes that 
they cannot be reconciled and made to stand 
together. In other words, they must be ab- 
solutely repugnant or irreconcilable. Other- 
wise, there can be no implied repeal for the 
intent of the legislatureto repeal the old 
enactment is utterly lacking”. 
Then dealing with the other aspect as to 
whether the two statutes relate to the same 
subject-matter, Mudholkar, J. extracted the 
following passage from Crawford : 

“And, as we have already suggested, it is 

essential that the new statute covers the en- 
tire subject-matter of the old; otherwise there 
is no indication of the intent of the legisla- 
ture to abrogate the old Jaw. Consequently 
the later enactment will be construed as a 
continuation of the old one.” 
Again in paragraph 11 the learned Judge 
laid down three principles to find out whe- 
ther there was repugnancy between the two 
laws. They are (1) whether there is direct 
conflict between the two provisions; (2) whe- . 
ther the legislature intended to lay down an 
exhaustive code in respect of the subject- 
matter replacing the earlier law; (8) whether 
the two laws occupy the same field. Then in 
paragraph 12 it was observed: 

“A general statute applies to all persons 


` and localities within its jurisdiction and scope . 


as distinguished from a special one which in 
its operation is confined to a particular loca- 
lity and therefore where ‘it is doubtful whe- 
ther the :special statute was intended ‘to be. 
repealed by the general «statute the court 
should try to give effect to beth tie e enact- 

ments as far as. possible oa - 
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To the same effect is the decision of the 
Full Bench in N. I. Caterers (Pr) Ltd. v. 
State of Punjab, AIR 1968 Punj 290. 

84. Now applying these principles can it 
be said that the 1961 Act has impliedly re- 
pealed S. 8 of the 1828 Regulation? As we 
have pointed out above, there is no incon- 
sistency between the 1961 Act and S. 8 əf 
the 1828 Regulation. They can exist -side 
by side without any corflict or inconsistency. 
That is why while enacting the 1961 Act 
the State Legislature has not repealed .S. 3 ot 
the 1828 Regulation. The fields occupied by 
the two laws are also different. While S. 3 
of the Regulation limits its operation to the 
divisions which are in charge of a Subordi- 
nate, Deputy or Assistant Collector, S. 3 of 
the 1961 Act refers to all or any ot tke 
powers vested in the District Collector under 
any law. That obviously refers to the exer 
cise of the powers by the District -Collectors 
over the entire district. It may also take with- 
in its purview delegation of powers exercis- 
able in parts of the district as well. But thet 
does not affect the ex cfficio. exercise of the 
District Collectors powers: by the Subord:- 
nate, Deputy or Assistant Collectors in their 
respective divisions. Thus while the 1961 Act 
is a general law, S. 3 of the 1828 Regulation 
is a special law made in respect-of exercise 
of ex officio powers in divisions in charge 
of Subordinate, Deputy or Assistant Collec- 
tors. : 


35. There is also another feature to - ba 
noted in this connection. The , decisions, 
orders or sentences passed by the Subordinata 
Collectors under Cl. (1) are under“the Super- 
intendence, control and revision of the Dis- 
trict Collector by virtue of Cl- (8) of S. 8 
of the Regulation. It is not here necessary to 
express an opinion whether by virtue of 
Cl. (1) of S. 3 of the Regulation, District 
Collectors are precluded from exercising 
their powers in the division in- charge of a 
Subordinate, Deputy: or Asst, Collector. Since 
it is not necessary, we do not express any 
opinion on this aspect. But according to the 
first proviso to S. 8 in the 1961 Act, it is 
clearly laid down that any. authorisation 
under that section shall not prevent the Dis- 
trict Collector from exercising in such cases 
as he deems fit; all or any of the powers 
exercisable by the Joint Collector or other 
officer by virtue of the authorisation.. The 
second proviso proceeds to lay down that 
once the District Collector exercises his 
powers, the Joint Collector or other authoris- 
_ ed officer shall not exercise the powers it: 
respect of the same case: Then there ‘is" 2 
vital distinction between Cl. 3 of S. 8 of the 
Regulation and S. 4 of the 1961 Act. Under 
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S. 3 (8) of the Regulation the Collector has 
the superintendence, control and revision 
over the decisions, orders or sentences pass- 
ed under Cl. (1) by the officers mentioned 
therein. However, under S. 4 of the 1961 
Act, any order of the Joint Collector or other 
officer acting in exercise of the powers av- 
thorised under S. 8 shall be subject to such 
appeal or revision under the relevant provi- 
sions of Jaw as if it were an order of the 
District Collector. Thus, under the 1961 Act 
the orders of the delegate are deemed as the 
order of the District Collector and are sub- 
jected to appeal or revision as such. The 
District Collector himself cannot exercise the 
powers of appeal or revision as he can do 
under S. 3 (8) of the Regulation. While S. 3 
of the Regulation can operate in respect of 
the divisions, the provisions of the 1961 Act 
can operate in other respects. That is. to say, 
there is not only no repugnancy about the 
two laws, but also they can exist side by side 
supplementing each other. Certain important 
features are also different in both the laws. 
Therefore, it is. not possible to say that S. 9 
(8) of the 1828 Regulation stands impHedly 
repealed by the provisions of the 1961 Act. 

36. These are all the contentions advanc- 
ed before us by Sri Dasaratharama Reddy 
while trying to persuade us to answer -ths 
question posed by the Division Bench in the 
negative. We are not able to agree with any 
one of those contentions for the reasons stat- 
ed above. We, therefore, answer the ques- 
tion by holding that a Revenue Divisional 
Officer has jurisdiction to issue.a warrant of 
arrest and detention of a defaulter under 
Sec. 48 of the Revenue Recovery Act, (Act 
2 of 1864) within the limits of the division 
over which he has the charge. 


` 87. ‘The question is accordingly answer- 
ed and the matter is now remitted back te 
the Division Bench-for consideration of: the 
other points and for the final disposal of the 
writ petition. TE 

FINAL ORDER OF THE DIVISION 

E ~ BENCH | i 

CHENNAKESAV REDDY, J. :=—— 38. The - 
petitioner in this writ petition seeks to ob- 
tain his enlargement by the issue of a Writ 
of. Habeas Corpus. He was detained and 
committed to prison in pursuance of an order 
passed by the Revenue ` Divisional Officer, 
Cuddapah, dated 25-6-1977 under Ss. 48 and 
49 of the Andhra Pradesh Revenue Recovery 
Act, 1864; hereinafter referred to as ‘the Act 
The order reads: : 

“Whereas the sum of Rs. 33,274-65 
(Rupees Thirty Three thousands two hundr 
ed seventy four and paise ‘sixty five) only is 


~ 
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due on account of À. P. G. S. T. and-C. S. T. 
by M/s. Radhakrishna and Co, Proprietor 
Sri M; Reddanna, Edigapalle: village, Raya- 
choty taluk and whereas. the: undersigned Fas 
reason to believe. that the said- defaulter 
Sri-M. Reddanna, Edigapalle: village, Raya- 
choty: taluk is wilfully withholding payment 
of the said! arrears and. charges (and 

been. guilty of fraudulent: conduct to evacle. 
payment of the said arrears’ and. charges) by 
his failure to report the turnovers and failed! 
to pay the tax due to Government till such 
time as. the: case was detected by the Depart- 
ment as. reported by the Deputy Commis- 
sioner (Commercial Taxes), Chittoor in àis 
D. O. Letter Re, No. Nil dated: 24-6-77.. ¥ou 
are hereby directed forthwith: to arrest he 
said defaulter Sri M. Reddenna (or/and 


surety for the said defaulter} (and unless: he 


shall pay to yow the sum of Rs. 83,274-65: 
together with Rs. for cost of this 
process). to convey him to: the Central: “ail 
Rajahmundry and there: to- deliver him to -he 
Jailors to be detained: for the period of two 
years’ unless sooner released by an order fom 
this office. For so doing shall be your war- 
rant. s i 
Signature. Sd..... -.. 
‘ : Designation: Reveaue 
Station: Cuddapah, — Divisional ‘Officer, 
Date: 25-6-‘77. Cuddapah.” ` 

89. The petitioner complains that the 
deprivation of his liberty and confinemen is 
illegal. His case is that he never carried on 
any business in groundnuts and that he. -vas 
only a name lender to one S. P. Ramachaad- 
raiah of Kalahasthi, whois a dealer in ground- 
nuts. According to him, neither the order 
of assessment dated 11-2-1976 levying the 
tax of Rs. 84, 640-65, nor the demand no-ice 
dated 11-2-1976 demanding the petitione to 
pay the tax within seven days from the cate 
of the: receipt of the said notice was ‘served 
upon him. It is“also his case that his hcuse 
property was: attached’ on 8-8-1976 by the 
Deputy Commercial Tax Officer, Rayackoti, 
under. Section. 27 of the Act, that he. had no 
other property: and that he was in the: zir- 
cumstances, neither a defaulter nor a person 
guilty of. fraudulent. conduct contemplated. by 
S. 48 of. the Act. It is further pleaded. that 
the Revenue: Divisional Officer, .Cuddapah, 
had: no jurisdiction to issue. the: warrant ot 
arrest under S.. 48 of the Act and it was 
only the. Collector that could exercise the 
powers,.under Section 48. . 

40. In the counter-affidavit filed on be- 
half of the first: respondent, namely, the 
Revenue Divisional Officer, Cuddapah, it is 
stated, that he. was satisfied. on going through 


M. Reddanna v.. Revenue: Dival. Officer (FB) (C. Reddy J.) [Prs. 88-48] A. P. 379 


the report. of the Deputy Commissioner, 
Commercial Taxes, Chittoor, that the peti- 
tioner-detenu was guilty of fraudulent con- 
duct in order to evade the payment of taxes 
due -and. therefore issued the warrant of ar- 
rest on 25-6-1977 under S. 48 af the Act. It 
is. maintained: that the warrant of arrest issu- 
ed by the Revenue Divisional Officer under 
S. 48 of the Act was legal and valid by virtue 
of S. 8 (1) of the Madras Regulation VII 
of 1828 (The Madras Subordinate Collectors 
and Revenue Malversation (Amendment) Re- 
gulation, 1828). 

Al. In the counter-affidavit filed by the 
Commercial Tax Officer,” Cuddapah, the 
second respondent in the writ petition, it is 
stated that the demand notice 'in Form B-8 
dated 11-2-1976 was issued to the petitioner 
and that the Assessing Authority was em- , 
powered to: restrict the time limit. under the 
Proviso to S. 16 (1) of the Andhra Pradesh 
General Sales Tax Act, hereinafter referred 
to as the ‘Sales Tax Act’, to seven days and, 
therefore, the demand notice was a valid 
one: In any. case, it is stated that the tact 
that the: petitioner-detenu had failed to pay 


- the tax for more than a year clearly establish- 


ed that he was wilfully. evading the tax due 
to the State and he was, therefore, guilty 
of fraudulent conduct. It is. further averred 
that the, arrears of tax cannot be liquidated 
by the sale of the defaulter’s property, that 
he was. withholding payment of arrears of 
tax wilfully and, therefore, the detention of 
the defaulter was. not illegal. 


42. The. writ petition came on for hear- 
ing before-us on 12th Oct. 1977. We refer- 
red the question: “whether the Revenue 
Divisional Officer has jurisdiction to. issue a 
warrant of arrest and detention of defaulter 
under S. 48 of the Revenue Recovery Act 
(Act II of 1864)”,. to a larger Bench having 
regard. to the importance. of the question and 
the mistiness surrounding the judicial opin- 
ion over the same. A Full Bench of this 
Court consisting of Sambasiva Rao, Rama- 
chandra Raju. and Narasinga Rao, JJ., answer- 
ed the question in the affirmative by their 
judgment dated 22-12-1977 and remitted 
back the case to us for consideration of the 


' other points involved in the writ petition. 


The’ writ petition is, therefore, now 
before us for final disposal. == 


43. The learned counsel for the’ peti- 
tioner firstly submits that the notice of de- 
mand dated. 11-2-1976 .was neither served on 
the. petitioner as required under Rule 58 ot 
the Andhra Pradesh General Sales Tax 
Rules, 1957, nor it was in conformity with 
the statutory requirements of S. 16 (1) of the 


placed 


ae of .xecovery;, (1). by. distraint. -. 
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Sales Tax: Act. Therefore, it is pleaded that 
the petitioner was not a defaulter attracting 
the application of the provisions of the Re- 
venue Recovery Act. 

44, The word ‘defaulter has not heed 
defined in the Act. But the meaning of ths 
word ‘defaulter’ can easily be gathered from 
a reading of Ss. 8, 4 and 5 of the Act. Ss. 4, 
4 and 5 read: 

“8. Landholder when and to whom to’ pay 
kist Board of Revenue may alter amounts 
and dates of payment:— Every landholder 
shall pay to the Collector, or other officer 
empowered by -him to receive it; the revenue 
due upon his land on or before the day on 
which it falls due, accorcing to the kistbandi 
or other enactment, and where no particular 
day is fixed, then within the time when the 


i _-payment falls due according`to local usage: ` 
. Provided that, except where property is held 


.. under a Sanad-i-Milkiyat-i-istimarar. or other 
similar instrument, 
Board of Revenue, by notification published 
. in‘ the District’ Gazette, to alter. and fix, from 
time to time, the amount of the several kists 
of ‘instalments, and the dates at which - ‘they 
shall respectively become payable. 

- Explanation:—-The reference to the Dis- 
. trict Gazette in this Act; shall in its applica- . 


tion to- the territories specified in sub-sec. (1}. 
Ack. 
1956, (Central Act 87-of 1956), be construed . 
as a reference to the Andhra Pradesh Gazette, . 


- of S. Sof the States Reorganisation 


until a District Gazette is published for the 
district ‘in the ‘said territories. `` 


4, Arrear of Revenue:— 
or portion of a kist shall not “be paid, the 
amount of the kist or of its unpaid -portion 


_ shall be deemed to be an arrear of revenue.” 


B. Arrears of revenue how recovered: — 


Whenever revenue may be in arrear, it shall’ 


© be" lawful for the Collector, or other officer 

_ empowered by the: Collector in ‘that behalf, 
to proceed to recover the arrear, together with 
interest and costs of process, by the sale of 
the defaulter’s movable and immovable pro- 


a pérty, or by execution against the person of 
the defaulter in manner hereinafter provid- 


ed.” — 
45. Section 3 declares the person who is 
. liable to pay the land revenue; the authority 
or the officer to whom the land revenue 
- should be paid and the time within which it 
should -be paid.. Section 4 lays down what 


_ - arrear of revenue is. It says unpaid kist or, 
.- such portion of it as remains unpaid shall. 
be deemed to be an arrear of revenue. S..5. 
. provides for the mode- of. collection of ar- 
It provides three . modes . 


. Tears of revenue. 
end ` sale: oE. 


it shall. be lawful for the . 


When the hale, 


moveable property; (2) by. attachmént . and. 


sale of immoveable property; and (8), by ar- x 


rest and detention of the What 
emerges from a careful scrutiny of the! - 
aforesaid provisions is that a person becomes} . 
a defaulter when he fails to- pay the landi- 


defaulter. 


revenue due by him.to the person empower] _ 


ed to receive the same on or before the date 


` on which it falls due. S. 16 (4) of the Sales 


Tax Act provides for the recovery of the: 
tax arrears not paid by a dealer within the 
time specificd therefor as if it. were an arrear 
of land revenue. The question therefore is: 
Did the petitioner fail:to pay the .Tax due 
within the time specified therefor in the 
demand notice? The learned counsel urges 
that neither the order of assessment nor the 
notice of demand dated 11-2-1976. was serv- 
ed upon the petitioner as required by R. 58 ` 
of the Andhra Pradesh. General Sales Tax 
Rules and, therefore, the question of non- 
payment within the due date does ‘not arise. 
We have gone through the record and we 
are satisfied that the notice of demand was 
served on the petitioner as required by R. 58 
The record discloses that the whereabouts of 
the petitioner were not known and, therefore, 
the notice of demand was served by affix 
ture to the door of his place of business in 
the presence of the Village Mut of tke 

age. : 

'46.-There however remains.a more’ “for, 
midable contention, namely, that the notices 
of demand was not in the form and manner 


_ prescribed by sub-see. (1) of S..16 of- the. 
- Sales Tax Act and therefore - was. ave 


S. 16 (1) reads: 


#16. Payment of tax and other dues paye 
able under the Act:— (1). The tax assessed 


under this Act and the penalty levied under. 
sub-secs. (2), (8) and (4) of S. 14 shall be 


paid by the dealer in such. manner. and with- 

in such time, not being Jess than fifteen days’ 

from the date of service of. the notice of 

raxganser or of the levy of. penalty, as may. 
be specified in such notice: . . 

Provided that the time limit of fifteen days 
for:a notice under this’ ilr seotion: shall not. 
apply to casual traders: - 

‘Provided further that the asséssing ‘autho- 
‘rity may for good and sufficient reasons to 
be recorded in’ writing tequire the dealer to ` 
pay the tax assessed or the penalty’ levied ` 
within Such time, not being less than the 


seven days from the date of service of the ` 


notice of assessment as may ‘be specified in 
the notice.” 


. 41. The sub-section provides that! the tat ` 


` assessed: shall: be paid by,:the dealer in such | 
~ anner ‘aid: , within - -such : time ‘prescribed ` ~ 
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: recites that. in default. the:-amount - 
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therein. The. time that shall be -prescribed 


- under the:sub-section shall net be less. than 


15 days from the- date of. service of the 
notice of assessment. Thé. first proviso, how- 


“ever, provides that casual traders shall not 


be entitled to the 15 days- period mentioned 
in the sub-section. Under the second proviso, 
the assessing authority is empowered with € 


discretion to require the dealer to pay tar. 


demanded within such time not being. less 
than seven days from the date of notice of 
assessment if there. are good and sufficien: 
reasons to be recorded in writing. It is no- 
body’s case that the petitioner is a casual 
trader. He is, therefore, entitled under sub 
sec. (1) to not less. than 15. days time fron 
the. date of service of notice of assessment 
for the payment of the tax assessed. But this 
time of fifteen days may be reduced ‘under 


the second proviso by the assessing authority 


for good and sufficient reasons to be record- 
ed in .writing to not less-than . seven days. 
We have scrutinised the notice of deman3 
dated 11-2-1976. issued to the petitioner 
and stated to have been served by affixtune 
on the door of the place of his business. Zt 
merely states that the tax shall be paid 
within seven days from the date of service 
of notice by money order or by “cheque in 


` favour of the. undersigned, namely, the Con- 


‘mercial Tax Officer, Cuddapah, or by remit- 
tance into. the- Government Treasury or to 
the Deputy Commercial Tax Officer. It also 


recovered as if it were an arrear of . lard 
evenue. There are. absolutely no reasons re- 









payment of the tax as required by the second 


to the petitioner in breach of the statutory 
mandate contained in the sub-section is 
invalid. In the absence of any valid. notice 


‘jof'demand issued under S. 16 (1)- of: the 
'\Sales Tax Act which is a pre-requisite to pro- 


céed under sub-sec. (4) of S.°16 to recover 
the tax as arrear of land revenue, it is im 


not in arrear of any land 
not a defaulter within the meaning of the 
Act, Consequently, the Revenue Divisional 
Officer had no jurisdiction to proceed and 


issue a warrant for the detention of the peti-. 
tioner under Ss. 48 and 49 of the Act. ‘The. 


detention of the petitioner is, therefcre, 
illegal. 

., 48. The learned counsel could not place 
before’ us any direct decision on the issue. 
It appears to have remained: untreated so 


. far. We may, however, usefully refer to some | 
i ot ‘the „decisions. where. pinion. in. -conformity | 


. 888 : 


` assessment made under Section 84. 


shall he | notice is issued or if the notice- 


corded for giving seven days time for the: 


proviso to sub-sec,' (1) of S. 16. Therefore, . 
‘|the notice of demand dated 11-2-1976 issued 


perative to conclude that the petitioner was’ 
revenue and was. 
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with our. conclusion was . expressed while - 
construing analogous. ‘provisions... The Bom- 
bay High Court in Commr.. of Income Tax, 
Bombay City v. Ramsukh Motilal, Bombay 
(1955) 27 ITR 54: (AIR 1955 Bom 227) 
ruled that a notice under Section 34 read. 
with S.:22 (2) of the Indian Income-Tax Act, 
1922, calling upon an assessee to submit its 
return within a period of six days instead of 
thirty days as required under S. 22 (2) was 
clearly illegal. The learned Judges further 
held that failure to give a notice or a. defect 
in a notice given under S. 84 is not a proce- 
dural defect but is a failure to comply with 
a condition precedent to the assumption of 
jurisdiction. . In other words, the learned 
Judges held that the Income-Tax Officer 
would get jurisdiction to assess under Sec- 
tion 84 only after he has ` given notice as 
required by that section. This decision of the 
Bombay High Court was approved by the 
Supreme Court in Y. Narayana Chetty v. 
Income-Tax Officer, Nellore, (1959) 85 ITR 
(AIR 1959 SC 218). The Supreme ' 
Court. observed: 


~ “The notice prescribed by Section 84 of 
the Income-Tax Act for the purpose of 
initiating reassessment proceedings is not a 
mere procedural requirement; the service of 
the prescribed netice on the -assessee is a 
condition precedent to the validity of ‘any re~ ` 


. issued is 
shown to be invalid, then the proceedings 


‘taken by ‘the Income-Tax Officer without a 


notice “or in pursuance of an invalid notice 
would be illegal’ and void.” 


49. That is the view taken by. the Bom 


- bay and Calcutta High’ Courts in. Commis- 
‘sioner of Income-Tax.v. Ramsukh Motilal, - 


(1955) 27. ITR 54: (AIR. 1955 Bom 227) 
and R. K. Das & Co: v. Commissioner of 
Income-Tax, (1956) 30 ITR 489 : (AIR 1956 
Cal’ 161) and we think that that. view is 
right. To the same effect is the decision of 
the Assam High Court in Tansukhrai’ Bodu- 
lal v. Income Tax Officer; Nowgong, (1962) 
46 ITR 825: (AIR 1961 Assam 85) and of 
the Gujarat High Court in Commissioner of ` 
Income-Tax, Gujarat IL: v. Nanalal Tri- e 
bhovandas, "(1975) 100 ITR 784. 

_ 50.. Dealing with a notice given under 
Section 106 of the Transfer of Property Act, | 
a Division Bench of this Court in The Metal 


` Press Work Ltd. v. Guntur Merchants Cot- 


ton Press Co. Ltd (1975) 1 APLJ 288: 
(AIR 1976 An Pra 205) held that a lessee 


has a statutory. right to have a . valid and... 
proper six months’ notice’ under Section 106-- 


of the ‘Transfer of Property Act and - unless _ 


If no.. 
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and until such notice was. served on the 
lessee terminating the: tenancy, the relation- 
ship of landlord and tenant continues and 
the tenant is thereby entitled to. remain in 
possession. i = 

51, It was next contended that the essen- 
tial ingredients of S. 48 of the Act had not 
been established and; therefore, the Revenue 
Divisional Officer had no jurisdiction to issue 
the warrant in exercise of his power under 
S. 48. The learned counsel urged that «he 
first requisite- for the exercise of power under 
S. 48 is that the Collector should be satisfied 
that the arrears of revenue cannot be liqui- 
dated by the. sale-‘of the property of the de- 
faulter or his survey (sic) and that there was 
no such satisfaction in the case. The: learned 
counsel placed: reliance on a decision of this 
Court in K. Yadagiri v. Superintendent of 
Musheerabad Central Jail, (1975) 1 An WR 
257 to which one of us (Chennakesav 
Reddy, J.) was a party: We do not consider 
it necessary to go into the merits of this 
contention, in view of our conclusion réach- 
ed aforesaid on the first contention that the 
demand notice itself was invalid -and that 
the Revenue Divisional Officer,- Cuddapah, 
had no jurisdiction to. issue the warrant under 
Section. 48 of the. Act. 


52. In the upshot; the writ petition is 
allowed and’ the detenu, M. Reddanna, is 
directed to- be set at liberty forthwith. Advo- 
cate’s fee Rs. 250/-. 

i i Petition allowed. 
PE 
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CHINNAPPA REDDY AND 
PUNNAYYA, JJ. ; 

T Leelavathamma, Petitioner v, The 
Regional Transport Officer, Nellore, Res- 
pondent, - 

Writ. Petns., Nos. 1874 of 1975 and 2524 
of 1976, and Writ Appeals Nos. 118 of 
1976; 224 and 463 of 1977, D/- 22-2-1978: 

A. P. Motor Vehicles: Taxation Act 6 


of 1963), S. 3. == Demand by licensing . 


authority. for additional tax and. penalty 
for alleged unauthorised use of vehicle — 
Finding of R. T. A. under S. 60, Motor 
Vehicles Act that vehicle was not so 
used is binding om licensing authority — 
(i) Motor Vehicles Act (1939) S. 60; (i 
Constitution of India, Art 226 — Princi- 
ples of Natural Justice). 

The finding of the Transport Authority 
in a proceeding under S. 60 of the Motor 
ee sa I a Bl sD REE SEY 


FV/GV/C514/78/DLD/VBB. ° 


T. Leelavathamma v. R.T.O., Nellore (C. Reddy J.) 
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Vehicles Act that the holder of a permit - 
has not used or caused or allowed a 
vehicle fo be used in any manner not 
authorised by the permit is binding on 
the licensing officer appointed under the 
A. P, Motor Vehicles Taxation Act, so as 
to preclude him from raising a demand 
for tax or addtional tax and penalty on 
the basis that the vehicle was used in a 
manner not authorised by the permit. 
(Paras 6, 8) 
A proceeding under S, 60, Motor Vehi- 
cles Act, is a quasi-judicial proceeding in 
which the holder of the permit is requir- 
ed, by statute, to be given an opportunity 
to offer his explanation. A proceeding 
under the A. P. Motor Vehicles Taxation 
Act for determining the tax payable by 
the owner of a vehicle contemplates no 
enquiry but where higher tax or penalty 
is sought to be levied, the principles of 
natural justice will have to be observed, 
Such a proceeding under. the Motor Vehi~ 
cles Taxation Act is, ordinarily concerned 
with questions which can only be answer- 
ed with reference to the Motor Vehicles 
Act, the Motor Vehicles Rules, the per- 
mits granted under that Act and other 
proceedings under that Act and which are 
primarily determinable by the authorities 
constituted under the Motor Vehi- 
cles Act. In such a proceeding, any find« 
ing already arrived at in a proceeding, 
where such questions are primarily to be 
answered must be considered to be final 
and conclusive evidence of that fact, AIR 
1958 Andh Pra 371 and 1959 (2) Andh 
WR 426 Ref. (Para 6) 


_ Anno: AIR Comm, Const. of India (2nd - 
Edn.) Art, 226 N. 59, 183; AIR Comm. 
M. V. Act (ist Edn.), S. 60, Notes 1, 4, 


Cases . Referred: Chronological Paras 
(1959) 2 Andh WR 426 i 4 
AIR 1958 Andh Pra 371 4 


E. P, K, Sikhamani; ‘for Petitioner; in 
W, P. No. 1874 of 1975 and for Respon- 
dent in W. A, No. 118 of 1976 and T. Ven- 
kataramana, for Petitioner; in W. P. No. 
2524 of 1976; P. Ramakoti, for Respon- 
dents in W. A. Nos, 142 and 224 of 19773 
A. Rangacharyulu, for Respondents in 
W.. A. No. 463 of 1977 and S. Venkatara~ 
mana Rao. the Govt. Pleader for R, Trap- 
sport Officer on behalf of the Respon= 
dents in W. P. No, 1874 of 1975 and 2524 
of 1976 and on behalf of Appellants; 
in W.-A. 118- of 1676, 142, 224 and 463 of 
1977. 

CHINNAPPA REDDY, J. :— These Writ 
Appeals and Writ Petitions raise a com . 
mon question and may, therefore, be dis« 
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posed of: by a common judgment. It is 
enough if the. facts in writ Appeal 
No, 118/76 are stated. “The: respondent, 
L. Kondaiah Naidu, is a‘ transport: opera~ 
tor plying a stage carriage on the route 
Kovur Taluk Office to D.S.R.G. Hospi= 
tal/via, Government Polytechnic, Pennar 
Bridge; ete.. .On 3-8-1973, at Pennar 
Bridge, the Motor Vehicles Inspector ins- 


' pected the Vehicle, Though Pennar Bridge 


itself was'on the authorised route, the 
Motor’ Vehicles Inspector on the basis of 
statements said to have been made to-him, 
thought that the vehicle:was plying on an 
unauthorised route, Kovur-Nellore, via 
Padugupadu instead: of Govt, Poly- 
technic. He submitted a check-report or 
the basis of which a notice was issued tc 
the respondent by the Regional Transport 


Authority, Nellore calling upon him to` 


show cause why action should not be 
faken against him, under S, 60 of the 
Motor Vehicles Act, He submitted his ex- 
planation after considering which the Re 
gional Transport Authority. exonerated 
him. The minutes of the proceedings. o2 
the Regional ab ee are ap 
follows :— 


“Item ‘No. 43, 


- To consider the question of ae ace 
tion under S, 60 of M. V. Act against the 
permit of bus APN 4912 plying on the 
route D. S. R. G. Hospital to Kovu 
Taluk Office belonging to Sri L, Kondaiah 
Naidu, Bus Owner, Nellore for the follow- 
ing irregularities when checked by tha 
Motor Vehicles Inspector, Nellore on 3-8 
1973 at 9-30 A. M. near Pennar Bridge. 

1. Found the vehicle plied from Kovur 
to Nellore (via) Padugupadu without 
fouching Government Polytechnic. Thus 
the vehicle did not perform service on its 
original route, 


2. Trip sheet not PEET i 
Permit Validity : 7-3-1975, R. No, 


RESOLUTION :— Heard the party. Tke 
vehicle was ‘not checked on the deviated 
route, Hence benefit of doubt is given axi 
action on that score is dropped, The other 
offence is compounded for Rs. 10/-; The 
amount shall be paid within ten days 
from the date of receipt of this order 
failing which ‘the amount will be re- 
covered under Revenue Recovery Act 

: Sd. K, Obayya, p 
. Dist, Collector ‘&-Magistrate, Nellore.” 
` Notwithstanding the circumstance that 
the respondent was exonerated in the 
proceeding under S. 60 of ‘the Motor 
Vehicleg Act, the licensing officer und2r 


T. Leelavathamma v, R.T.O., Nellore (C. Reddy J3} 


[Prs. 1-4] A, P, 383 


the Motor Vehicles: Taxation Act (no 
other than the. Secretary of the Regional 
Transport Authority, Nellore): issued a 
notice to the respondent asking him to 
show cause why be should not pay the 
difference of tax of Rs, .:585/- and penalty 
of Rs. -1170/-. The. respondent replied 
stating that he had already. bean ‘exone- 
rated in the proceedings under S. 60. and, 
thereore he was under no liability to pay 
difference of tax or penalty, The licens- 
ing Officer rejected the explanation of 
the respondent and directed. him to pay 
the difference of tax and penalty. The 
respondent filed Writ Petition No. 7469 
of 1973 against the demand of ihe licens- 
ing officer. This Writ Petition was allowed 
by our brother Raghuvir, J. Writ Appeal 
No, 118/76 is filed by the State against 


the judgment of our -brother Raghuvir, J., 


2. The question for consideration is 
whether the finding of the ‘Transport Au- 
thority in a proceeding‘under S. 60 of 
the Motor Vehicles Act that the holder 
of a permit has not .used or caused or 
allowed a vehicle to. bė used in any ‘man+ 
ner not authorised by the_permit ‘is bind- 
ing on.the licensing officer appointed 
under the Motor Vehicles Taxation Act 
so as to preclude him from’ raising a de- 
mand for tax or additional tax on the 
basis that- the vehicle ‘was used in a man- 
ner not authorised by the permit. 


3. The learned Government Pleader, 
in support of the appeal, ‘submitted that 
there was no provision in the Motor Vehi- 
cles Act or the Motor Vehicles ‘Taxation 
Act which made a finding .arrived at by 
the Regional Transport Authority ina pro- 
ceeding under S. 60 of the Motor Vehicles 
Act. binding on a licencing officer de- 
manding tax under the Motor Vehicles 
Taxation Act, -` 


4, The ieaened Government Pleader 
relied upon the decisions of ‘Subba Rao, 
C. J. and ‘Ranganadham Chetti J, in 
Macherlappa and Sons v. ‘Government ` of 
Andhra (ATR 1958 Andh-Pra 371) and of 
Chandra Reddy C, J. and Krishna Reo, J., 
in Sesha Reddy v. Excise ‘Superintendent 
(1959 (2) Andh WR 426) in support of his 
contention,’ In the first case, the learned 
Judges were concerned with an assess- 
ment of sales-tax after the failure of 
prosecution in a criminal: ‘Court for the 
offence of failing to furnish returns un- 
der the General. Sales ‘Tax Act and Rules. 
In the second case, fhe learned‘ Judges 
were concerned with the imposition ‘of a 
penalty by the excise’ authorities. for 
illicit tapping after:a prosecution for the 


1 


384 A: P, [Prs, 4-5] 
. offence of illicit tapping has failed. in a 


criminal Court, The learned: Judges took © 


the view that the finding of a. criminal 
Court wag not binding on either a Civil 
Court or the fiscal authorities, Whatever 
assistance these decisions may afford by 
way of analogy, we think that it is better 
to consider the ‘provisions of the . two 
enactments and the general principles 
in order to solve the question before us, 


. 5. S., 2 (c) of the ‘Andhra Pradesh 
Motor Vehicles Taxation Act defines 
‘licensing officer’ as meaning an officer 
appointed by the Government as stch 
for the purpose of the Act. It is not dis- 
puted that the Secretary of the Regional 
Transport Authority hag been appointed 
_as licensing officer for the purpose of the 
Act, ‘Registered owner’ “ig defined as fhe 

` person in whose name a motor vehicle is 


registered under the Motor Vehicles ‘Act. 


All words and expressions used but not 
defined in the Act are to have the same 
-meaning assigned to them in the Motor 
-Vehicles Act. Section 3 empowers the 
Government to levy a tax on every motor 
vehicle used or kept for use in a public 
‘place in the State, The Government is 
empowered to publish a notification from 
time to time specifying ‘the class of the 
motor vehicles on which, the rates for 
the periods at which, and the date frcm 
which’ the tax should be levied, Notifica~ 
tion prescribing the rate of tax has been 
published, In the case of vehicles: which 
are permitted to carry more than six 
passengers, the rate of tax varies accord- 
ing to the number of passengers permitted 


to be carried and according to the total 


distance permitted to be covered by the 
vehicle in a day. The notification ` ‘states 
that the number of persons or passengers 
which a vehicle is permitted to carry 
shall, in the case of a motor vehicle in 
respect of which a permit is granted un- 
der the Motor Vehicles Act, be the num- 
ber of persons or passengers which the 
Motor Vehicle is authorised to carry by 
the permit. The number of persons or 
passengers which a vehicle is permitted 
to carry shall, in the case of a. Motor 
Vehicle plying for hire or reward with- 
out a permit granted under the. Motor 
Vehicles Act, be the maximum number of 
persons or passengers 
may be permitted to carry if a permit 
were granted under the Motor Vehicles 
Act. Similarly, the distance permitted to 
‘be covered by a vehicle in a day, shall 


in the case of a Motor Vehicle in respect 
of-which permit is granted: under . the 
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Motor Vehicles: Act, be the distance au- 
thorised to be covered according to the - 
permit and the distance permitted to be 
covered: by a, vehicle in a day shall, in 
the case of a motor vehicle plying with-. ` 
out a permit, be reckoned as above 320 
Kms. It is clear from the provisions of 
the Motor Vehicles Taxation Act and the 
notification issued under the Act that the 
permits granted under the Motor Vehicles ' 
Act play a vital role in the determination 
of tax payable under the Motor Vehicles | 


-Taxation Act. The very rate of tax is de- 


pendent on whether the vehicle has or 
has not a permit and if it hag a- permit, 
how many passengers it is allowed to 
carry and how many kilometres it is re- 
quired to cover, Taxation under the Motor 
Vehicles Taxation Act, therefore, hinges 
on and must follow, generally the action 
under the provisions of the Motor Vehi- ` 
cles Act. That, of course, is as it is bound 


. to be, since tax ïs leviable under the 
. Motor Vehicles Taxation Act on every 
‘ motor vehicle used or kept for use in a 


public place in the State and the use of. 
a motor vehicle in the State is regulated 
by the provisions of the Motor Vehicles 
Act. Chap. Ili of the Motor Vehicles Act 
provides for ‘registration of Motor Vehi- 
cles’ and Chap. IV deals with ‘control’ of 
Section 42 provides that no 
owner. ofa transport vehicle shall use or 
permit. the use of the vehicle in any pub- 
lic place save in accordance with ‘the con< 
ditions of the permit granted by the ap- 
propriate transport: : authority authoris- 
ing the use of the vehicle in that 
place in the manner in which the vehicle 


- fs being used. The remaining provisions . 


of Chap. IV prescribe the procedure to be 
followed etc., in granting permits. S, 60 
deals with cancellation and suspension of 
permits. S, 60 (1) (b) provides that . the 
transport authority which granted a per- 
mit may cancel the permit or suspend it 
for such period as it thinks fit if the hol- 
der of permit uses or causes or allows a 
vehicle to be used in any manner not au~ . 
thorised by the permit, The proviso to 
S. 60 (1) prescribes that no permit shall 
be cancelled unless an opportunity has 
been given tothe holder ofthe permit. to 
furnish his explanation, S. 60 (2) further 
prescribes a duty on the transport autho- 
rity to give to the holder of the permit 
its reasons in writing for the action taken. 
S. 64 (1) (b) provides for an. appeal 
against an order revoking or suspending 
the permit, There cannot be any doubt 
that a proceeding ‘under’ S, 60.is of a quasi 


judicial nature; — 
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6. ` Now, . in determining . the tax -pay- 
able in respect of a vehicle, the licensinz 
officer may be calléd upon to. decide the 
number of persons which a vehicle is: ar 
may be authorised. to.carry; or the dis- 
tance which a vehicle is authorised to 
cover, or the route along which-a vehi- 





















place or places lie on the  aiithorised 
route and so.on. These are .questiors 
which, while a licensing officer functior- 
ing under the Motor Vehicles- Taxation 
Act may have to ‘answer, are primarily 
to be answered by the authorities consti- 
tuted under the Motor Vehicles Act in ap- 
propriate proceedings, under the Act. A 
proceeding under S. 60 of the Motor Vehi- 
cles Act is,as already observed by us, a 
quasi-judicial proceeding in which the 
holder of the permit is required, Ly 
‘fo be given an opportunity 
explanation, A proceeding 
under the Motor Vehicles Taxation Azt 
for determining the tax payable by the 
owner of a vehicle contemplates no en- 
quiry but. where higher tax or penalty is 
sought fo be levied, the principles of 
natural justice will have to be observed. 
Such a proceeding under the Motor Veki- 
les Taxation Act is ordinarily concerned 
with questions which can only be answer- 
ed with reference to the. Motor Vehicl2s 
Act, the Motor Vehicles Rules, the per- 


proceedings under that Act and which are 
primarily determinable by the authorities 
constituted under the Motor Vehicles Avt, 
In such a proceeding, any finding already 
arrived at in a proceeding, where such 
questions are primarily to be answer2d 
must be considered to be final and con- 
lusive evidence of that fact. 
7. InHalsbury’s Laws of England, 3ed 
Edition, Volume 15, para 396 it is said: 
“The doctrine of estoppel by record kas 
been extended by analogy to the decisions 
of all tribunals which have jurisdiction, 
whether by the law of this country, or 
by the consent of the parties, or dy 
the law of the country to whose tribunals 
the parties have, or may be presumed 
from their conduct to have, submitted 
themselves. The estoppel which arises 
from the decisions of such tribunals kas 
been conveniently named “estoppel quasi 
of record:” As estoppel quasi of reccrd 
will be prevented from arising by any of 
the matters which would prevent estcp- 
pel by record.” 
Again, in paras 398 and 399 it ig said: 
` “Certain courts are expressly declared 
by status to be courts: of-record, As res- 
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cle is authorised to travel or’ whether a 


« by statute; in a number 


mits granted under that Act ‘and other. 


pects the many other tribunals ‘which 
have by statute been given jurisdiction 
in particular mätters, it seems that the 
general principle that the law hag raspect 
not only to courts’ of record and proceed- 
ings in those courts but also to all other 
proceedings. where the person who gives 
judgment as judicial authority is applic- 
ADS gae kuanti see. ten dc 


The principle of conclusiveness has a 


been applied to decisions of ‘domestic 
tribunals, whether or ‘not constituted 
of cases, of 
which the following are examples:— a 
sentence of expulsion passed by a college; 
of deprivation. by a college visiter; of 


. trustees dismissing a school master. An 


order of the Disciplinary Committee of 
the General Dental Council that a den- 
tist’s name be struck off the register on 
the ground of professional misconduct is 
conclusive as to the fact that the name 
has been erased from the register, and is 
prima facie evidence of the grounds on 

which the order was bas 
8. We are of the view that a finding 
in a parent proceeding (if one may use 
such an expression) under S, 60 cf the 
Motor Vehicles Act is conclusive evidence 
of that fact in a proceeding under the 
Motor Vehicles Taxation Act, In that 
view, we dismiss all the Writ Appeals 
and allow all the Writ Petitions. Advo- 
cate’s fee Rs, 150/- in each case. No 
costs, x 
Order accordingly. 
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S. OBUL REDDI C, J. AND 
GANGADHARA RAO J. 

M. Thimma Raju and another, Appel- 
lants v, Dronamraju Venkatakrishna Rao 
and another, Respondents. 

L. P. A. Nos, 166 to 169 of 1975, D/- 
6-12-1977.* 


(A) Civil P. C. (5 of 1908), O. 2 R. 2 
and S, 11 — Cause of action — Suit for 
partition and separate possession — Sale 
of lands pending- suit — Purchasers im- 
pleaded by amending plaint — Relief of 
possession not having been sought 
against purchasers, second swit for the 
A held barred by O., 2 R, 2 as also 
u/s. 11. 


*Against decree and PTE of 
Venkatarama Sastry, J. in A. S. No. 3 
of 1972 D/- 29-1-1975, : 


DV/EV/B716/78/TVN/SNV. 
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Im a suit for partition and separate 


possession some lands were sold during 
the pendency of the suit. The plaint was 
amended bringing the purchasers on re- 
cord, their purchases were.. impeach2d 
and decree was sought against them. 
Since no court fee was paid for the 
relief of possession it was not granted, 

Held, .a second suit against the pur- 
chasers for possession being one between 
the same parties and on the same cause 
of action was held barred by O. 2 R. 2 

Held, further, the relief of possession 
which could have been sought in the 
previous suit not having been souglt, 
the second suit for the relief was also 
barred on the principle of res judicata, 
ATR 1949 PC 78, AIF 1964 SC 1810 ard 
AIR 1961 SC 1419 Rel. on; AIR 1968 Raj 
51 and AIR 1964 Mys, 276 Dist, Judgment 
in A, S, No, 3 of 1372 ete, D/- 29-1-75 
(A. P.), Affirmed. (Paras 6, 8, 3 and 13} 

Anno: AIR Comm. C. P, C. (9th Edn.) 
O. 2, R. 2 Notes 7, 21: S. 11 N. 33, 

(B) Civil P. C. (5 of 1908), O. 2 R. 2 
— Scope. and object, 

O. 2 R. 2 C. P. C, is intended to save 
the defendants from being vexed twice 
on the same cause, It is aimed against 
splitting of claims and remedies, Tke 
rule applies only wken the cause of 
action and the parties to the second 
suit are the same as in the first. suit, AIR 
1949 PC 78 Rel, on. A, S, No. 3 of 1972 
etc, D/- 29-1-1975 (A, P.), Affirmed. 

(Para 7) 

Anno: AIR Comm, C. P. C. (9th Edn) 

O. 2 R. 2 N. 2. 


Cases Referred: Chronological Paras 


AIR 1968 Raj 51 10 
AIR 1964 SC 1810 8. 
AIR 1964 Mys 276 pal 
AIR 1961 SC 1419 8 


AIR 1949 PC 78 7 
(1889) 22 QBD 128: 58 LJQB 120 Read v. 
Brown. 7 
(1887-88) 15 Ind App 156: ILR 16 Cal 98 
(PC) Muss, Chand Kour v, Partap 
Singh 7 
(1884) 14 QBD 141: 53 LJQB 476 Bruns- 
den v. Humphrey T 
(1867) 11 Moo Ind App 551: 2 Sar 259 
(PC) Moonshee Buzloor Ruheem $ 
Shumsunnissa Begum 
B. V. Subbaiah, for Appellants in all 
L. P. As; V. Venkataramanaiah, for 
Respondent, S. Venkata Reddy, for, Res- 
pondents, 


GANGADHARA RAO, J.:-— These ap- 
pealg are filed by the plaintiffs against 
the common judgment of Venkatarama 
Sastry, J., in Appeals Nos, 209/1970, 431f 


M. Thimma Ra‘u v,“D. V, Rao (G. Rao, J.) 


- ALR. 


1971,- 3/1972 and ` Trańsferred - ea 
No, "9208/1974, and they are disposed of 
by us by a common judgment, 

2. The plaintiffs filed O, S.. No: 28/ 
1950 in the Court of the Subordinate 
Judge, Eluru, for partition of the suit 
properties by metes and bounds into two 
shares and for allotment of one share to 
them, and for mesne profits, Originally, 
they filed the suit against defendants 1 
and 2, The defendant in his written 
statement pleaded that the lands situate 
in Chilakapadu and D, Muppavaram vil- 
lages were in possession of the tenants 
and that they were claiming occupancy 
rights, Thereupon, the plaintiffs implead- 
ed.-the tenants as defendants 3 to 19 in 
the suit, During the pendency of the 
suit the Ist defendant sold the suit pro- 
perties to the defendants 3 to 52, Conse- 
quently the plaintiffs amended the plaint 
stating that the sales in their favour 
were subject to the doctrine of Lis 
Pendens, that those properties also had 
to be partitioned along with the other 
properties, and that they were entitled 


for a decree against them also as prayed 


for, But the plaintiffs did not pay court 
fee. for recovery of possession of the 
lands from the tenants, 

3. The defendants-tenants filed written 
statements contending that the lands 
were situate in an Estate, that they had 
acquired occupancy rights and the 
remedy of the plaintiffs was only ta 
secure compensation, 


4. The learned Subordinate Judge, 
Eluru, had observed that the plaintiffs 
had not asked for delivery of possession 
of the suit properties from the tenants, 
and they had not paid court fee in 
that regard, He, therefore, held that it 
was not necessary for him to determine 
the question whether Chilakapadu and 
D. Muppavaram villages were estates, 
and whether the. defendants have acquired 
occupancy rights in the lands situate in 
those villages, He held that the plaintiffs 
were entitled to their half a share in the 
suit properties described in the plaint 
schedules A and B, and the Ist defen- 
dant is entitled to the other half a share 
in the properties described in the plaint A 
Schedule and defendants 1 and 2 for the 
other half share in the properties des- 
cribed in the plaint B Schedule, He 
found thet since the lands in the villages 
of Chilakapadu and D. Muppavaram were 
admittedly in the possession of strangers 
and notin the possession of the co- 
owner, the 1st defendant, the plaintiffs 
were entitled to only to such possession 


r 
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ist defendant, He also held that whether 
the plaintiffs -were entitled to ask fer 
actual division of the - propeities by 
metes and ‘bourids would . have to he 
considered. separately in the final decree 
proceedings, Accordingly, he. passed a 
preliminary decree, Questioning that de- 
cree, the plaintiffs filed A. S. No, 383/ 
1956 in this Court, They also filed a 
petition to amend the plaint . elaimir-g 
possession of the lands from the tenan:s 
after evicting them, It was argued in tke 
appeal that the learned Subordinace 
Judge ‘should have decided the questicn 
whether they were estate villages ard 
whether the tenants had- acquired 
occupancy rights in the lands, It was also 
contended that the learned Subordinace 
Judge should have gone into. the validicy 
of the various alienations effected in fav- 
our of the tenants during the pendency 
of the suit. The appeal and the petition 
‘for amendment of the plaint were heard 
together. 
Officer had issued pattas to some of the 
tenants and they were filed in this Court. 
A Division. Bench of this court consisting 
of Umamaheswaram and Syed Qamar 
Hasan, JJ., by their Judgment dated 20ch 
Jan. 1961, held that whether the tenarts 
were the lawful ryots or not was a met- 
ter to be decided by the Settlement Ofi- 
cer, and the suit as against the tenarts 
was not maintainable after the Estate was 
taken over under the provisions of Mad- 
tag Act XXVI of 1948, In the result, they 
dismissed the appeal with costs of the 
tenants, They also dismissed the petition 
for amendment of the plaint. 


5. Subsequently, the plaintiffy filed 
the present suits in the. court of the Sub- 
ordinate Judge, Eluru against the tenarts 
for partition of the plaint schedule lands 
into two equal shares and for delivery of 
possession of one such share to them after 
ejecting the defendant from the lands and 
for recovery of profits, past and future. 
The tenants-defendants contested the 
suits stating, inter alia, that the suits were 
barred under O, 2 R, 2 C, P. C. because 
.the plaintiffs did not seek the relief of 
possession against them in the previous 
suit, O. S. No. 28/1950.: They also coan- 
tended that the suits were barred by res 
judicata under S. 11 of C, P. C. becarse 
the plaintiffs could have asked for this 
relief in the earlier suit and also because 
of the judgment of this Court in A, S. 
No. 383/1956. The learned Subordincte 
Judge, Eluru, did not accept the conten- 


tions of the defendants and decreed the 
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which they. could have’ had as against the -. 


By that date the Settlement 
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suits, Questioning those decrees the 
defendants filed Appeals Nos, 431/1971 


209/1970, 3/1972 and ‘Transferred Ap- 


peal No, -208/1974, Venkatrama Sastry 
J. held that the suits were barred 
under Order 2 Rule 2 C. P..C. and 


also under-S, 11 C. P, C. consequently, 
he reversed the judgment of the learned 
Subordinate Judge and allowed the ap- 
peals, Questioning that Judgment the 
plaintiffs. have filed these appeals. 


6. It is submitted by the learned coun- 
sel for the appellants that the cause of 
action in O., S. No, 28/1950 and in the 
present suits are different, the facts are 
different and, therefore, O. 2 R. 2 C. P, C. 
does not come into play. We do not agree. 
The plaintiffs have impleaded the de- 
fendants-tenasts in the earlier suit on 
the objection taken by the defendants 1 
and 2, Subsequently, the Ist defendant 
had sold the suit properties during 
the pendency of the. suit to the 
defendants tenants thereupon, the plain- 
tiffs once. again amended the plaint and 
contended that the sales were hit by the 
doctrine of lis pendens and those pro- 
perties also should be partitioned along 
with the other properties. They further 
submitted that the defendants had no 
right to remain in possession of the suit 
properties, and they were entitled for a 
decree against them also as prayed for 
(Vide I. A. No. 789/1954, I. A. No. 178/ 
1955 and I. A. No. 1158/1955). But, they 
did not pay the court fee and specifically 
claim the relief of possession from the 
tenants, They have filed the present suits 
for partition and separate possession of 


’ the same lands in the hands of the same 


tenants-defendants’” Thus, the cause of ac- 
tion in the present earlier suit, after 
amendment of the plaint, and in 
the suits is one and the same. 
The facts constituting the cause of 
action in both suits is also the same, In 
these circumstances, when the plaintiffs 
have failed to claim the relief of posses- 
sion against these defendants in the ear- 
lier suit, they are barred from claiming 
it in the present suits under O, 2 R, 2 
C. P. C. 


7. 0O. 2 R, 2 C. P, C, is based on the 
principle that the defendants should not 
be twice vexed for one and the same 
cause, The rule is directed against two 
evils, the splitting of claims and the 
splitting of remedies. It prevides if a 
plaintiff omits any portion of the claim, 
which he is entitled to make or any of 
the remedies which he is entitled to 
claim in respect of the cause of ac- 
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tion for his suit, he shali not thereafter 
sue for the portion claimed or for the 
remedy so omitted, The rule doés not 
‘preclude a second suit based on a distinct 
and separate cause of action, In order to 
invoke the rule, two 2onditions must be 
satisfied; first, that the previous suit and 
the present suit must arise. out of the 
same cause of action and secondly they 
must be between the same parties: It is 
unnecessary to refer to all the decisions. 
Suffice if we refer to some of them. In 
Md. Khalilkhan v. 
AIR '.1949 PC 78, 
speaking for the Court deduced the 
. tollowing principles Tom the decided 
se 
The correct test in cases ; falling un- 
ia O, 2 R. 2 is “Whether the claim in 
the new suit is in fact founded upon a 
cause of action distinct from that which 
was the foundation for. the former suit.” 


Moonshee Buzloor Ruheem v. Shumsun- | 


nissa Begum, 1867-11 Moo Ind App, 551: 
2 Sar; 259 (PC). 
2.: The cause of action means évery fact 


which will-be necessary. for the plaintiff - 


to prove if traversed in order to support 
his right to the judgment. Read v. Brown 

(1889-22 Q B D 128: 58 LJ QB 120). 

3. If the evidence to support the two 
claims is different, then the causes of ac- 
tion are also different, Brunsden v. 
Humphrey (1884-14 QBD 141: 53 LJ QB 
476). 

‘4. The causes of action in the two suits 
may be considered to be the same if in 
substance they are identical. Brunsden 
v. Humphrey (1884-14 QBD 141: 53 LJ 
QB 476) (supra). 


5. The cause of aktión has no relation 
whatever to the defenze that may be set 
up by the defendant nor does it depend 
upon the character of the relief prayed 
for by the plaintiff, It refers to the 
media upon ‘which the plaintiff asks the 
Court to arrive at a conclusion in his fav- 
our, Muss, Chand Kotr v. Partap Singh 
(1887-88) 15 Ind App 156: ILR 16 Cal 
98) (PC), This observation was made by 
Lord Watson in a case under S, 43 of the 
Act of 1882 (corresponding to O. 2 R. 2) 
where plaintiff mare various claims in the 
rai suit,” 

In Gurbux Singh v. Bhooralal, AIR 
1064 SC 1810, it has been held by the 
Supreme Court (at p. 1812): 

“In order that a plea of a bar under 
O. 2 R, 2 (3) Civil P, C. should succeed 
the defendant who raises the plea must 
make out (1) that the second suit was in 
respect of the 


Mahbub Ali Mian, 
Sir Madhavan Nair ~ 


same cause of action as 
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that on. which the previous suit was 


based; (2) that in- respect of that cause of 
action the plaintiff was entitled to more 
than one relief; (3) that being thus en- 
titled to more than one. relief the plain~ 
tiff, without. leave obtained: from the 
Court omitted to sue for the relief for 
which the second suit had been filed.” 


‘In.Haridas v, Anath Nath, AIR 1961 SC 


1419 it has been held by the Supreme 
Court that in a suit if the plaintiff does 
not obtain relief which he had asked for 
or abandoned his right to relief, it would 
not thereafter be open to him ‘to insti- 
tuté ‘a-suit for relief which could have 
been “but. was not claimed in the earlier 
suit, It was- held that the rule contained 
in O.. 2 R, 2 C, P, C, applied to the case 
and the right to claim relief which could 
have been but had not been asked for in 
the previoug suit must a regarded as res 
judicata under S, 11 C, P. C. 


9. The learned counsel for the appel- 


lants has`submitted that originally, when ` 
‘the plaintiffs filed the previous suit they 


could not have asked for possession and, 
therefore, the cause of action in that suit 
is different, But, after the defendants 
have purchased the suit properties during 
the pendency of the suit, the plaintiffs 
have ‘amended the plaint impeaching 
those sales, They have also in fact, pray- 
ed for a decree to be given against the 
defendants. Therefore, it is not correct to 
state that the cause of action in 
that suit was different,’ 

10. Now we will refer to the decisions 
relied upon by the learned counsel for 
the appellants, In Gulkandi v, Prahlad, 
AIR 1968 Raj 51, the plaintiff had earlier 
filed a@ suit against his sister (who) was 
bent upon alienating the properties and to 
restrain her from doing so. That suit was 
dismissed for default. Subsequently, his 
two sisters, including Durga, had aliena- 
ted the family properties, Therefore he 
filed a suit for declaration of his title and 
for possession after setting aside the 
alienations; When it was contended by 


his sisters that the suit was barred ‘by | 


virtue of O, 2 R. 2C, P, C, because of 


the dismissal of the earlier suit, the Raj-- 


asthan High Court held that the cause of 
action in both the suits was different. We 
do not see how this decision helps the ap» 
pellants, 

11. In Thimmappa v. Gopiamma, AIR 
1964 Mys 276, the first instalment of an- 
nuity was payable at the end of Januarp, 
and the second instalment at the end of 
March every year. On 25-3-1957 the 
plaintiff filed a small cause suit claiming 


a 
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the portion of the annuity payable at the 
end of Jan, 1957, That-plaint was return- 
ed on-the ground that the suit’ should 
have been instituteg as an original suit. 
Then it was . represented ‘to ‘the proper 
court and the claim made in that suit was 
ultimately settled out of court, There- 
after, the - plaintiff filed a:fresh 
claiming the portion of the annuity due 
at the end of March, 1957. That claim 
‘was resisted on the ground that it was 
barred by O. 2 R. 2 C. P, C. Hegde, J. 
held that on the date when the origina: 
suit was instituted the cause of action hac 
not arisén for claiming the March instal- 
ment though it had become due by that 
date. He observed that if the 
had made a claim for the annuity due az 
the end of March, 1957, the Court could 
not have given relief till 1-9-1957 i, e. one 
year after the claim had become due, im 


view of S. 337 of the Succession Act, and _ 


hence, it could not be said that the claim 
for March instalment made in the fresh 
suit was barred by O, 2 R. 2 C. P, C. 
This case also is of no assistance to tha 
appellants, 

12. For the reasons already given by 
us, we hold that the suit is barred Ai 
virtue of the provisions of O, 2 R. 

C. P. C. 


13. The next question for our considere- 
tion is whether the present suits 
barred by rès judicata, As held by ıs 
already the plaintiffs could have sought 
the relief of possession from the tenans 
in the earlier suit. Since they did not 
claim it, the present claim is barred cn 
- the ground of constructive res judicata. 
The Plaintiffs have specifically contended 
in the previous appeal A. S. No. 383/1926 
that the villages were not estates, 
that the ryots had no occupancy rights, 
that the alienations made by the defen-~ 
dants in favour of the tenants were not 
binding upon them, and the learned Sub- 
ordinate Judge should have gone inz 
the question of alienations effected in 
their favour in O, S, No, 28/1950, A Divi- 
sion Bench of this Court held that no 
court fee was paid for recovery of pas- 
session from the tenants and the suit 
against the tenants was not maintainatle 
after the estates were taken over. Thus 
they have invited a decision from ` the 
High Court and having invited it, thay 
cannot again file a suit and agitate the 
same question. It ‘is clearly. barred 3y 
res judicata under S, 11 C. P. C. 

14. The learned counsel for the appel- 
lants has submitted that since the ques- 
tion whether the defendants were entill~ 
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` plaintif 


are - 
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ed for occupancy rights was left open in 
the earlier suit, it does operate as reg 
judicata in the present suit, Ji is true 
that that question was left open in the 
trial Court, But, in the appeal preferred 
to this Court that question was specifi- 


. cally raised and this Court held that the 
suit. - 


suit against the defendants was not main- 
tainable, Therefore, we reject this con- 
tention. 

15. No other qudstion was argued be- 
fore us, Consequently, we dismiss these 
appeals with costs, 

; ; Appeals dismissed. 
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AMARESWARI, J. 

Paleti Sivaramakrishnaiah, Appellant v, 
Executive Engineer, N. C, Canals Sathen- 
apalli, and another, Respondents. 

Second Appeal No. 787 of 1976 
3-3-1978.* 

(A) Civil P. C. (5 of 1908), S. 80 — 
Notice under S. 80 is mandatory. 

In suits against the Government or 
against a public officer in discharge of 
his official duties notice under S. 80 is 
mandatory. In respect of any act purport- 
ing to be. done in his official capacity 
notice under %®. 80 is necessary. Such a 
notice is mandatory and should be strict- 
ly complied with. (Case law Giscussed). , 

(Para 18) 

Anno: AIR Comm. Civil F. C. (9th 

Edn.), S. 80 N. 2-B. 


(B) Civil P. C. (5 of 1908), S. 80 and 
O. 41 Rr. 1, 2 — Notice under — Waiver 
of — Plea of want of notice if can be 
raised for the first time in appeal, 


Notice under S, 80 is mandatory. Even 
a mandatory provision can be waived if 
it is not concerned in public interest, 
but in the interest of the party that 
waives it. Notice under S. 80, is meant 
for the benefit of the party to whom it 
is intended. It can be waived by the 
party for whose benefit it is intended. 
(Case law discussed), Observation to the 
contrary in, AIR 1951 Mad 416, Held 
obiter. {Paras 18, 20) 


Thus, where objection as to notice was 
raised in the written statement, but no 
issue was framed on the point and no 
objection was taken subsequently on this 


*(Against Decree of ist Addl. Dist. J. 
Guntur, D/- 4-12-1976.) > - 


GV/GV/C646/78/LGC__ 


D/- 
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score at any subsequent stage of the trial 
nor any application was made for 
amendment of the issues, the defendant 
must be deemed to have waived the 
notice. (Para 18) 

So also where the plea of want of 
notice has not been raised in the grounds 
of appeal it cannot be allowed for the 
first time at the time of arguments in 
the appeal. The defendant must be deem~ 
ed to have waived the notice. (Case law 


discussed). (Paras 18, 26) 
Anno: AIR Comm. Civil P. C. (Stb 
Edn.), S. 80 N. 15, 


O. 41 R. 1, N. 12 
O. 41, R. 2, N. 6-A. “ 


Cases Referred: -Chronological Parag 


AIR 1971 Orissa 227 17,23 
AIR 1966 SC 1068 17 
AIR 1964 SC 1300 16 
AIR 1960 Cal 270 25 
ILR (1950) Cut 258 23 
AIR 1958 SC 274 E 24 
AIR 1951 Mad 416: (1950) 2 Mad LJ 656 

, 19 
AIR 1947 PC 197 14, 19 
AIR 1942 Bom 339 + 
AIR 1938 Mad 583 27 
AIR 1931 Cal 175 21 
AIR 1927 PC 176 15, 17 
(1912) 16 Ind Cas 849 (Calf 22 


A Hanumantha Rao, for Appellart; 
K. Ramaswamy, for Respofdent No. 1. 


JUDGMENT:— The plaintiff in O. S. 
No. 1208 of 1971 on the file of the Court 
of First Additional District Munsif, Gun- 
tur and the first respondent in A. S. No. 
80 of 1974 on the file of the Court of 
First Additional District Judge, Guntur 
is the appellant in this second appeal. 


2. The suit filed by the plaintiff is 
one for injunction restraining the defen- 
dants and their associates from gettirg 
the bode channel dug in the line shown 
as QS in the plaint plan orin any other 
direction except in the direction shown 
as AB in the plaint plan as sanctioned 
by the Government. The plaintiff is the 
owner of a land in Demarcation No, 195 
to the North of the land of his brother 
one Paleti Veeraiah. It is his case that 
the line of the field covered by Demar- 
cation No. 195 is from South to North. 
There is a canal called “53 P. B. Sub- 
minor canal”. According to the plaintiff 
two bode canals AC & AB shown in the 
plaint plan have their source from 
“53 P. B. Sub-minor canal” and they 
were originally sanctioned by the Gov- 
ernment to irrigate the lands covered by 
Demarcation Nos, 211, 210 and 195. The 
` first defendant who is an adjoining 


ALR. - 


owner got a channel dug up to APQ 
shown in the plaint in Demarcation 
Wo. 210 as opposed to the original bode 
channel, The plaintiff and another owner 


. by name G. Kotaiah, who were affected 


by the new channel, approached the 
Second defendant and the Engineering 
Department officials and made several 
representations protesting against the 
digging of new bode channel APQ con- 
trary to the original bode channels AC & 
4B approved by the Government. A 
registered notice was also issued by the 
other owner G. Kotaiah protesting 
against the digging of the new channel 
APQ. In spite of the registered notice 


the defendants were digging the channel 


in continuation from point @ towards 
East along the line QS as shown in the 
plaint plan instead of AB approved by 
the Government. The proposed channel 
according to the plaintiff passes through 
his land, which is a low lying area and 
causes a lot of damage to him. The first 
defendant was trying to dig the channel 
with a view to save his land and if the 
channel is dug in the new direction, the 
plaintiff's land would be affected as the 
stagnated water cannot be drained away 
towards South as it is in a higher level, 
As the new channel was being dug con- 
trary to the approved plan the plaintiff 
sought for an injunction restraining the 
defendants from proceeding with the dig- 
ging of the channel. 


3. The first defendant, who is the 
adjoining owner of the land in Demarca- 
tion No. 210 filed a written statement 
contending that he has nothing to do 
with the digging of the channel as it is 
the responsibility of the Government to 
dig the channel and provide irrigation 
water to the land holders and that there 
was no cause of action against him. The 
second defendant, who is the Executive 
Engineer, N.S. Canals filed a separate 
written statement contending that the 
complaint of the plaintiff is not genuine 
and that the land was acquired along 
APQS for the purpose of bode channel 
and the plaintiff is not entitled to ques- 
tion the digging of the channel along 
APQS. He has also denied:the allegation 
of the plaintiff that the first defendant 
got the bede channel dug with the heip 
of the second defendant along the hae 
APQ contrary to the approved plan. He 
further raised a plea in the written state. 
ment that the suit should fail a$ no notice 
under S. 80 C.P.C. was given and that 
he is a neither necessary nor a pro» 


per party to the suit, 
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4. On these pleadings the trial Court 
has framed the following issues:— 

(1) Whether the suit is maintainable 
against the second defendant without 


impleading the Government as a party; : 


(2) Whether the plaintiff is entitled 
for injunction as prayed for and; 

(3) Whether the second defendant is 
a necessary. party to the suit. 

On issue No. 2, namely, whether th2 


plaintiff is entitled for injunction, after a3, 


elaborate consideration of the evidence 
of P. Ws, 1 to 3 on the side of the plain- 
tiff and the evidence of P. Ws, 1 and 2 
on behalf of the defendants, the trizl 
Court held that the original command- 
ment plan was not adhered to and thet 
the P. W. D. authorities deviated from 
the original courses of AB channel and 
adopted the new course APQS infringing 
upon the land of the plaintiff. In that 
view the trial Court has granted injunc- 
tion against the defendants as prayed 
for. 


5. As regards the other two issues 
namely, whether the second defendant is 
a -necessary party or not and whether 
the suit is maintainable against the 
second defendant without impleading the 
Government as a party, the trial Court 
held that the second defendant is a neces- 
sary party and that the suit is maintain- 
able even though the Government has 
` not been impleaded as a party. In arriv- 
ing at the said conclusion, the trial 
Court had observed that the original 
commandment plan Ex. B-1 was prepared 
under the-authority of the second defen- 
dant and that since he is the authority 
concerned regulating the excavation of 
the bode channel as per the comman- 
ment plan he is a necessary party to tre 
suit, The trial Court further held tkat 
the Executive Engineer, N. S. Canals, tae 
second defendant is a limb of the Gov- 
ernment and that it was not necesswy 
that the Government represented by the 
District Collector, Guntur has to be im- 
pleaded, In that view the suit was held 
to be maintainable against the second 
defendant without impleading the Gcv- 
ernment as a party. It may be noted in 
this connection that no issue was framed 
regarding the non issuance of notce 
under S. 80, C.P.C. to the second de- 
fendant and whether the suit is maintain- 
able without issuing the said notice and 
consequently no finding was given by the 
trial Court. 


6. Aggrieved be the said . judgment 
and decree of the trial Court, the seccnd 
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‘‘as a party. It was also 


[Prs. 4-9] A.P. 391 


_ defendant preferred an appeal before the 


District Judge, Guntur. It was contended 


‘by the second defendant that the suit 


against him is not maintainable as no 
notice under S. 80 C. P. C. was issued 
before filing of the suit and the suit is 
bad for not impleading the Government 
contended on 
merits that the trial Court was in error 
in granting the injunction. 


7. On the other hand it was contended 
on behalf of the plaintiff that in the cir- 
cumstances of the case, the second defen- 
dant must be deemed to have waived the 
notice under S. 80 C. P. C. Though this 
plea was taken in the written statement 
no issue was framed and the second de- 
fendant has not caused this issue to be 
framed nor was this matter canvassed 
before the trial Court. It was further 
contended on behalf of the plain- 
tiff that the second defendant was .- 
a necessary -party and that the suit is 
maintainable even though Government 
has not been made a party to the suit. 
On merits it was contended on behalf of 
the plaintiff that the trial Court was 
perfectly right in holding that the defen- 
dants were digging the channel contrary 
to the commandment plan with a view 
to cause loss to the plaintiff. 


8. The lower Appellate Court has 
agreed with the contentions of the se- 
cond defendant and held that there can- 
not be a waiver of notice under S. 80, 
C. P. C. and since no notice was 
issued under S. 80, C. FP. C., the suit is 
not maintainable. The lower Appellate 
Court further held that without implead- 
ing the Government it is not proper to 
claim a relief against the public officer 
in his official capacity and that the suit 
is not maintainable without impleading 
the Government as a party. The lower 
Appellate Court has also considered the 
case on merits, and gave a finding that. 
the plaintiff is entitled to an injunction. 
But in view of the finding that notice 
under S. 80 has not been given and the 
Government has not been made a party, 
the suit was dismissed. Hence the second 
appeal by the plaintiff, 


9. In this second appeal, Sri Hanu- 
mantha Rao, the learned counsel for the 
appellant has raised three contentions. 


(1) Notice under S. 80, C. P. C. must 
be deemed to have been waived in the 
circumstances of the case and that the 
finding of the lower Appellate Court 
that notice. u/s. 80, C. P. C. can. never 
be waived is contrary to law. 
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(2) The second defendant is a neces- 
sary party to the suit as it was he who 
in his official capacity, was getting the 
channel dug contrary to the command- 
ment plan approved by the Government 
and that the suit cannot fail for not im- 
pleading the Government as defendant. 

(3) The trial Court was right in grant- 
ing injunction as prayed for by him. 

10. On the other hand it is contend- 
ed by Sri Rama Swamy the learned Gov- 
ernment Pleader appearing for the se- 
cond respondent that notice under S. 80, 
C. P. C. is mandatory and cannot be 
waived under any circumstances and 
that in fact it was not waived in the 
present case. He further contends that 
in case it is held that the suit is main- 
tainable, the matter has to be remanded 
to the lower Appellate Court for consi- 
dering the case on merits as the lower 
. Appellate Court has not considered the 
evidence on record in the view it hag 
taken that the suit is not maintainable 
for want of proper notice and in the 
absence of Government as a party. 

11. The first question that arises for 
consideration in this case is whether 
notice under S. 80, C. P. C. is manda- 
tory and can never be waived. It is 
admitted by both the parties that ne 
notice was issued under S. 80, C. P. C. 
before filing the suit by the plaintiff. It 
is also conceded by the learned counsel 
for the appellant that the notice issued 
by P. W.2 to the second defendant 
under S. &0, C. P. C. does not enure to 
the benefit of plaintiff. It is further con- 
ceded by the learned counsel for the 
appellant that a notice under S. 80, 
C. P. C. is necessary since the second 
defendant was sued in his official capa- 
city as representing the Government. On 
these admitted facts the short question 
that has to be determined is whether 


notice under S. 80, C. P.C. can be 
waived and having regard to the cir- 
cumstances of the case can it be said 


that it has been waived, 


12. At this stage it is useful to note 
some decided cases bearing on this ques- 
tion. 


13. In Hirachand Himatlal v.- Kashi- 
nath Thakurji, AIR 1942 Bom 339 a Divi- 
sion Bench of the Bombay High Court 
observed that “It is open to the party 
protected by S. 80 to waive his rights to 
a@ notice............ But only he can waive 
notice, and a party who has himself no 
right to notice cannot challenge a suit 
on the ground of want of notice to the 
only party entitled to receive it. 


A.I.R. 


14, In Vellayan v. Madras Province, 
AIR 1947 PC 197 it is observed as fol- 
lows :— 

“The notice required to be given 
under S. 80 is for the protection of the 
authority concerned. If in a particular 
case he does not require that protection 


‘and says so, he can lawfully waive his 


right to the notice.” 

15. In Bhagchand Dagdusa: v. Secy. of 
State, AIR 1927 PC 176 it was held that 
“S. 80 is to be strictly complied with and 
is applicable to all forms of action and all 
kinds of. relief.” In the said case, the 
plaintiff filed a suit for injunction before | 
the expiry of two months time against 
an official in respect of an act purporting 
to have been done in discharge of his 
duties. It was contended that S. 80 is 
not applicable to cases where relief of 
injunction is claimed. It was held that a 
notice is necessary under §. 80 even in 
a case for injunction. l 

16. In Dhirendra Nath v. Sudhir 
Chandra, AIR 1964 SC 1300. considering 
the question whether a mandatory pro- 
vision can be waived it is observed as 
follows (at p. 1304) :— 


“The safest rule to determine what is 
an irregularity and what is nullity is to 
see whether the party can waive the 
objection; if he can waive it, it amounts 
to an irregularity; if he cannot it is a 
nullity, A waiver is an international 
relinquishment of a kmown right but 
obviously an objection to jurisdiction 
cannot be waived for consent cannot 
give a Court jurisdiction where there is 
none, Where such jurisdiction is not 
wanting a directory provision can be 
waived, But a mandatory provision can 
only be waived if it is not conceived in 
the public interest but in the interest of 
the party that waives it. Even if it is 
assumed that the provision in -S. 35 is 
mandatory, on a true construction of 
that Section, it is clear that it is intend- 
ed only for the benefit of the judgment- 
debtor and therefore he can waive the 
right conferred on him under that Sec- 
tion. 


17. In State v. Bamadeb, AIR 1971 
Orissa 227 the rule is stated as follows 
(at p. 228) :— 


“That a notice under S. 80, C. P. C. 
is mandatory and the question is no 
more open to doubt in view of the deci- 
sion of their. Lordships of the Supreme 
Court in ATR 1966 SC 1068, Sawai Sin- 
ghai v. Union of India......... The ‘decision 
of their Lordships of the Judicial Com- 
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mittee in AIR 1927 PC 176, Bhagchani 
Dagdusa v. Secy. of State was approves 
in the aforesaid Supreme-Court decision. 
But there is also another current cf 


Judicial thought which cannot be ignor-- 


ed. Courts have taken the view that the 
protection available under S. 80, C. P.C. 
either -to the State Government or a 
Public Officer can be waived.” 


18. From all these decisions the fo- 
owing principles emerge, In suits against 
the Government or against a public officer 





respect of any act purporting to be done 
in his official capacity notice under S. 82, 
iC. P. C. is necessary. Such a notice is 
mandatory and should be strictly com- 
plied with, Even a mandatory provision 
can be waived if it is not concerned :n 
public interest, but in the interest of the 
party that waives it. Notice under S. 80, 
C. P. C, is meant for the benefit of the 
party to: whom it is intended. Notice 
under S. 80 can be waived by the parzy 
for whose benefit it is intended. 


19. Sri Rama Swamy, the learned 
counsel for the respondent has invited 
my attention to a decision of the Madras 
High Court in Chekka Subrahmanyam 
v. Union of India, (1950) 2 MLJ 65€ : 
(AIR 1951 Mad 416), where it is observ- 
ed that “the terms of S. 80, C. P. C. 
are explicit and mandatory and cannot 
be waived.” In fact this is the decision 
which was relied upon by the lower 
Court for holding that a notice under 
S. 80, C. P. C. can under no circum- 
stances be waived and the lower Court 
felt that this being a ruling of tne 
Madras High Court prior to 1954 it was 
binding. “But it is to be seen here tkat 
the question of waiver did not arise in 


this case. The facts were that the 
plaintiff issued a notice to the defen- 
dant-Union of India asking the latter 


to pay a particular sum with interest at 
6% per annum and that if the said scm 
is not paid within two months from the 
date of the notice a suit would be filed 
in due course for recovery thereof. To 
the said notice an objection was raised 
by the defendants that it is not stated 
therein that the suit will be filed 
against the Governor-General in Council 
and that the provisions of: S. 80 ere 
mandatory and since it is not stated that 
the suit will be against the Governor- 
General in Council S. 80-is not complied 
with. While holding that the terms of 


S..80 are mandatory the learned Judges 
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have held that the notice issued by the 
plaintiff was in accordance with S. 80 
merely because he did not mention that 
the suit will be against the Governor- 
General in Council it cannot be said that 
S. 80 was not complied with. In that 
connection an observation was made that 
the provisions of S. 80, C. P. C. are ex- 
plicit and mandatory and cannot be 
waived, The question of waiver as such 
did not fall for consideration in that 
case, On the other hand the contentior. . 
was that S. 80 was not complied with, 
The only question before the Court was 
whether the notice issued by the plain- 
tiff in that case was in strict compliance 
with S. 80 or not, Having regard to the 
terms of the notice it was held that the 
notice did conform with the requirements 
of S. 80. The observation that the notice 
under S. 80 cannot be waived is only 
casual as the question of waiver has not 
cropped up. The decision in Vellayan v. 
Madras Province, AIR 1947 PC 197 is an 
authority for the proposition that -a 
notice under S. 80 can be waived by the 
person for whom the ‘said notice is in- 
tended. Having regard to the various 
decisions, the finding of the lower Appel- 
late Court that a. notice under S, 80, 
ie C. cannot be waived is not sustain- 
able. - 


20. The next question that has to be 
considered is whether it can be said that 
notice was waived in the present case. 
No finding is given by the lower Appel- 
late Court in this regard. But it is un- 
necessary to remand this case on that 
ground as the question is one of infer- 
ence from admitted facts. In the pre- 
sent case though a plea was raised in 
the written statement, no issue was 


‘framed. No objection was taken by the 


second defendant on this scoré nor any 
application made for amendment of the 
issues. The second defendant has not 
taken this point at the trial of the suit 
nor was it argued before the trial Court. 
In these circumstances I am of the 
opinion that the second defendant must 
be deemed to have waived the notice. 
The suit was contested on merits and a 
finding has been given by the trial Court 
that the second defendant by his action 
is causing wrongful loss to the, plaintiff 
and should therefore be restrained by an 
injunction. The plea of want of notice 
does not even appear to have been rais- 
ed in the grounds of appeal before ‘he 
Appellate Court, but taken for the first 
time at the time of arguments in the ap- 
peal. In these circumstances, I am of the 
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opinion that the second defendant must 
be deemed to have waived the notice, 


21. In Purna Chandra Sarkar v. 
Radharani Dassya, AIR 1931 Cal 175 it is 
observed that “the plea of want of 
notice under S. 80, C. P. C., which is a 
clear bar to the institution of proceed- 
ings against public officer must be taken 
at the earliest possible opportunity and 
must be specifically pleaded. Where such 
a plea is taken by the defendant at a 
‘very late stage of the suit and at a time 
when the plaintiff would be precluded 
by the law of limitation from bringing a 
further suit against the defendant, the 
defendant must be deemed to have 
waived the privilege of “notice.” 

22. In Bhola Nath Roy v. Secretary 
of State, (1912) 16 Ind Cas 849 (Cal) it 
was held that “notice was waived on 
behalf of the Secretary of State, where 
in the written statement of the Secre- 
tary of State in suit, an objection was 
taken to the validity of the notice, “but 
no issue was raised upon the point.” 

23. In State v. Bamadeb, AIR 1971 
Orissa 227 it was held that the notice 
under S. 80, C. P. C. can be waived 
and the raising of a plea in the written 
statement and not joining an issue in 
the trial Court was held to be waiver. 
The Orissa High Court relied upon an 
earlier decision of the same High Court 
in Basudeb v. Padmanav, ILR 1959 Cut 
258 wherein it was held that “when an 
objection that a suit is not maintainable 
in the absence of a notice under S. 80 is 
not raised in the trial Court and no 
issue is joined on this point and the suit 
is decreed the plea as to want of notice 
must be deemed to have been waived 
and when the plea is taken for the first 
time in appeal, the appellate Court is 
not entitled to dismiss the suit on the 
ground of absence of notice under S, 80.” 


24. In Dhian Singk v. Union of India, 
AIR 1958 SC 274 it was stated that “It is 
relevant to mote that neither was this 
point taken by the respondent in the 
written stetement which it filed in ans- 
wer to the appellant’s claim nor was any 
issue framed in that behalf by the trial 
Court and this may justify the inference 
that the objection under S. 80 had been 
waived,” 


25. Mr. Justice Mitra of the Calcutta 
High Court in Lalchand v. Union of 
India, AIR 1960 Cal 270 stated that “if 
the provisions of law were waived in the 
course of a trial, they cannot afterwards 
be set up by way of objection to - any 


step taken or about to be taken upon 
the footing of waiver. When the litigant 
had, without mistake, induced by the 
opposite party, taken a particular posi- 
tion in the course of litigation, he must 
act consistently with it, especially, if to 
allow him to do otherwise would pre- 
judice the opponent. If Mr. Ghosh there- 
fore wanted to rely on the invalidity or 
insufficiency of the notice under S. 80, 
C. P. C. it was for him to raise a spe- 
cific issue on this question,” 


26. In view of this catena of decisions 
I am of the opinion that the lower Ap- 
pellate Court was wrong in allowing the 
plea of waiver for the first time to be 
raised in the appeal at the time of argu- 
ments and the second defendant must be 
deemed to have waived the notice in the 
circumstances of the case. 


27, The learned counsel for the res- 
pondent has invited my attention to a 
decision in Secy. of State v. Pullela 
Rangaswami, AIR 1938 Mad 583 wherein 
it was held that omission to frame an 
issue that the suit is not maintainable for 
want of notice under S..80, C. P. C. 
does not amount to waiver of the plea 
on behalf of the respondents. But the 
facts of the said case are different, That 
is a case where. no plea was taken in the 
written statement about the non-main- 
tainability of the suit. But in the present 
case a plea of want of notice under S. 80 
though specially taken in the written 
statement was not pressed as an issue 
either at the time of framing of the 
issue or at the time of trial of the suit. 
It is not a case of omission on behalf of 
the respondents, but the circumstances 
clearly show that the said plea having. 
been raised was not pressed,. Further 
the decision appears to have proceeded 
on the footing that there cannot be a 
waiver of the plea as the provisions of 
S. 80, C. P. C. are mandatory. Hence 
that decision in my view does not ad~ 
vance the case of the respondent, 


28. The next contention of the learn- 
ed counsel for the appellant was that 
the lower Appellate Court was in error 
in holding that the suit is not maintain- 
able without impleading the Government 
as a party. The submission of the learned 
counsel for the appellant has consider- 


able force. The second defendart is the 
Executive Engineer, M. S. Canals, 
Sathenapalli, It is under his authority 


that the original plan was prepared. The 
relief prayed for by the plaintiff is to 
restrain the second defendant from dig- 
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ging the bode channel contrary to the 
commandment plan. Hence the secon. 
defendant is the person concerned regu- 
lating the excavation of the bode char- 
nel. He is a necessary party to the su: 
and he represents the Government. Tre 
injunction that is sought for is agains: 
the second defendant as a Public Officer 
in his official capacity. In these circui- 
stances, I am of the opinion that the sus 
cannot be said to be not maintainable 
merely because the Government is not 
made a party. 


29. The last submission made on be- 
half of the appellant was that the suit 
should be decreed as the finding of the 
lower Appellate Court on merits is in 
his favour. The lower Appellate Court 
has considered the question of grant of 
injunction under issue No, 3 whether 
the plaintiff is entitled for an injunctica 
as prayed for. Even though the suit is 
held to be not maintainable, the lower 
Appellate Court has considered the ques- 
tion on merits and after considering tha 
evidence on record it has held that the 
defendant should be restrained from 
taking the channel in demarcation 
No. 195 except along the alignment zs 
per the commandment plan or as p= 
the alignment that may be changed ʻi 
necessary by the concerned authoritizs 
from time to time. In view of this find- 
ing of the lower Appellate Court on 
merits I think that it is unnecessary to 
remand the case to the lower Appellate 
Court for a fresh consideration. On mz- 
tits both the Courts have given a findirg 
in favour of the plaintiff, While the trial 
Court decreed the suit of the plaintiff, 
the lower Appellate Court dismissed the 
same on the ground that it is not maiz- 
tainable for want of proper notice under 
S. 80, C. P. C, even though on merits 
it has held that the plaintiff was entitled 
for an injunction. Since the finding of 
the lower Appellate Court that the suit 
is not maintainable is reversed by me, it 
follows that the plaintiff’s suit has to =e 
decreed, The finding of the lower Court 
that the second defendant is restreined 
from taking the channel in Demarcation 
No. 195 except along the alignment as 
per the commandment plan is hereby 
confirmed. The trial Court has granted 
an injunction even against the first 
defendant. The first defendant has not 
chosen to prefer any appeal against the 
said decree and judgment. Hence the 
lower Appellate Court was not right in 


vacating the injunction as against the 
first defendant. 


Y. Yadaiah v. B. Balapershad 


A.P. 395 


30. In the result, the second appeal 
is allowed, the judgment and decree of 
the lower Appellate Court in so far as it 
relates to the maintainability of the suit 
is. set aside and the judgment and decree 
of the trial Court are restored. There 
will be no order as to costs. 


Appeal allowed. | 
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` +. MADHAVA RAO, J. 

Y. Yadaiah, Petitioner v, B. Balaper- 
shad, Respondent, 


Civil Revn, Petn. 
D/- 24-2-1978, 


(A) Civil P. C. (5 of 1908), O. 7, R. 7; 
0. 9, Rr. 7 and 13—Relief claimed under 
wrong provision of law — Application to 
set aside ex parte order — Wrongly 
made under O. 9, R. 7 — Application 
can be treated under O. $, R. 13 from its 
substance, 

It is well settled that the Court would 
be guided by the substance of the peti- 


No. 508 of 1977, 


‘tion and not by the provisions that are 


quoted under which the petition is filed. 
Whether the substance and the prayer 
clearly indicate that the petition is filed 
under O. 9, R. 13 or mot, the Court 
could treat the petition under that parti- 
cular provision of law and adjudicate 
the same. Merely because O. 9, R. 7 is 
quoted in the petition, that dogs not 
take away the jurisdiction of the Court 
to treat the petition as one filed under 
O. 9, R. 13 and adjudicate the same. ATR 
1965 Mys 300, Disting. (Para 4) 

Anno: AIR Comm., C.P.C., (9th Edn.), 
0. 7. R.7, N. 1-C.. 

(B) Civil P. C. (5 of 1908), O. 9. R. 13 


— Application to set aside ex parte order ` 


— Advocate filing affidavit — High Court 

cannot interfere in revision when it is 

accepted by the lower Appellate Court. 

(Para 6) 

Anno: AIR Comm., C.P.C., (9th Edn.), 
O. 9 R. 13, N. 30. 


(C) Civil P.C. (5 of 1968), 0.9, R.13— 
Revision — Lower Appellate Court set- 
ting aside ex parte order — High Court 
cannot decide the case in revision on 
merits. (Para 7) 

Anno: AIR Comm., C.P.C., (9th Edn.), 
O. 9. R. 13, N. 30. 


_ (D) Civil P. C. (5 of 1908), O. 9, R. 6 
— Setting party ex parte after. hearing 
of case started on merits——Not proper. 


Gv/ GV/C585/78/DLD/VBB 


396 A.P. [Prs, 1-6] 


When the hearing of the case started 
on merits, setting the party ex parte or 
dismissing or allowing the petition is not 
justified or proper. It only adds to the 
agony of the parties, ; (Para 9) 
. Anno: AIR Comm., C.P.C., (9th Edn.), 

O. 9, R. 6, N. 6-B, f ) 
Cases Referred: Chronological Paras 
AIR 1965 Mys 300 5 


H. G. Kulkarni, for Petitioner; Siva- 
rama Sastry and Y, Venkata Sastry, for 
Respondent. i 


ORDER : —- This is a revision filed by 
the defendant against the order of the 
Additional Chief Judge, City Civil Court, 
dated 8th Feb. 1977 in C. M. A. No. 23 
of 1976 allowing the appeal filed by the 
plaintiff and setting aside the order of 
the First Assistant Judge who dismissed 
I. A. No. 88 of 1975 ón 17th Sept. 1975 
which was filed by the plaintiff for set- 
ting aside the ex parte order dated 16th 
Jan., 1975, ` 


2. The learned counsel for the peti- 
tioner-defendant contended that the peti- 
- tion filed by the respondent under O. 9, 
R. 7, C. P. C. is not maintainable, It 
was further contended that the affidavit 
of the respondent-plaintiff was not filed 
in support of the petition under O. 9, 
R. 7, C.P.C. The respondent has no case 
on merits and it serves no useful pur- 


pose even if the case is sent back to be. 


: adjudicated on merits. 


3. Taking the first point it can be 
observed that the respondent filed the 
petition under `O. 9, R. 7, C. P. C.. but 
no objection seems to have been taken 
before the trial Court as regards tha 
_maintainability of the petition. In fact, 
` it is admitted that the trial Court has 
‘dealt with the petition on merits and 
held that there was no sufficient causa 
for mon-appearance of the petitioner and 
his Advocate on 16-1-1975. Accordingly, 
the trial Court dismissed the petition. 


4. The question of maintainability 
was taken in the appellate Court. Tha 
appellate Court dealt with the matter 
~ under point No, 3 framed by it. It held 
“that the order passed by the trial Court 
on 16-1-1975 was an ex parte order and 
liable to be set aside under O. 9, R. 13, 
C. P. C. This aspect was, of course, 
dealt with by the lower Court under 
point No. 2 in- great detail. - Suffice it te 
say that on the facts and in the circum- 
stances of the case the order. passed by 
the trial Court shows that the respon- 
dent in the I. A. was set ex parte and 
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A.I R. 


‘order dated 16-1-1975 passed is extracted 


below :— : 
“Respondent (Plaintiff) and his counsel 


are called. Absent, Waited upto 4-45 P.M.. 


No representation for respondent, The 
respondent is set ex parte. The petition 


„is allowed.” 


Irrespective of any other consideration, 
on the face of it, it shows that the res- 
pondent was set. ex parte. Whatever 
might have been mentioned in the peti- 
tion, the substance of the petition is to 
set aside. the order. It is well settled that 
the Court would be guided by the sub- 
stance of the petition and mot by the 
provisions that are. quoted under which 
the petition is filed. Whether the sub- 
stance and the prayer clearly indicate 
that the petition is filed under O. 9, 
R. 13 or not, the Court could treat the 
petition. under that particular provision 
of law and adjudicate the same, Merely 
because O. 9, R. 7 is quoted in the peti- 
tian, that does not take away the juris- 
diction of the Court to treat the petition 
as one filed under O. 9, R. -13 and adju- 
dicate the same. In my view this con- 
tention is devoid of any force. 


5. The learned counsel for the peti- 
tioner: relied on the decision in Mallesh- 
appa v. Firm of Veer Chand, AIR 1965 


Mys 300. In that case the revision was 
filed against an interlocutory order 


wherein the opposite side was set ex 
parte and the case was adjourned for 
taking: further proceedings in the matter. 
Subsequently the case was disposed of 
ex parte and a decree was passed. When 
the revision came up for hearing, it was 
brought to the notice of the High Court 
that the decree had already been passed 
and no useful purpose would be served 
by an interlocutory order and that the 
interlocutory order will not have any 
effect of setting aside the decree passed 
subsequent 
the revision is filed, Unless an’ appeal is 
filed or proceedings are taken to set aside 
the decree under the law the order to 
be passed by the High Court would not 
enure to the benefit of the defendant or 
the respondent. In those circumstances, 
the High Court dismissed the revision 
petition. In my view, that judgment has 
no application to the facts of the pre- 
sent case. 


6. The. second ground argued by the 
learned counsel for the petitioner is that 
the Advocate has filed the affidavit but 
not the party. The plaintiff of course has 
not shown to the Court that he personal- 


‘ly could not attend the Court for suff- 


to the order against which . 
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cient reasons, This aspect of the case 
was dealt with exhaustively and it was 
held that the Advocate has filed the affi- 
davit and given full facts in the affidavit. 
The Advocate also stated the circum- 
stances under which he could not be 
present in the Court when the case was 
taken up and as to why he could - not 
reach the Court even by 4-15 P.M. The 
Appellate Court was satisfied that the 
affidavit filed by the Advocate could be 
relied upon and accepted the same. 
When the lower Appellate Court has az- 
cepted the affidavit, this Court cannot 
interfere in revision. Accepting the aff- 
davit or rejecting the affidavit belonzs 
to the realm of appreciation of evidence. 
When the Appellate Court believed cer- 
tain facts and acted upon them, this 
Court will not interefere with such a 
finding of fact. The lower Court, having 
accepted the version given by the Advo- 
cate, held that for sufficient reasons | ne 
could not attend the Court and for that 
reason set aside the ex parte order. 


7. The learned counsel for the pe-i- 
tioner vehemently contended that there 
is no case for the respondent even if the 
case is remanded. Once the time fixed 
for the amount expires, the Court had 
no jurisdiction to extend the time. The 
petition filed by the petitioner was to res- 
cind the contract, The respondent com- 
mitted default in payment of the amocnt 
within time. As the respondent could put 
up no defence, it will serve no  usecul 
purpose to send back the case, This argu- 
ment was addressed before the Appellate 
Court also. But the lower Appellate 
Court took the view that in a petition 
for setting aside the ex parte order, it 
was not proper to adjudicate the peti- 
tion on merits. In my view, the Appl- 
late Court was right in holding that 
merits could not be gone into in suck: a 
petition. Therefore, I see no substance 
in this contention also, 





8. The learned counsel for the peti- 
tioner further pointed out that the peti- 
tion was heard on 15-1-1975 and thé 
case was posted in continuation of that 
for further arguments on 16-1-1975 ie, 
the case was part heard on 15-1-1975 
and therefore it was taken up on 16-1- 
1975 on which date the respondent was 
set ex parte. It was submitted that when 
the case was taken up for hearing, zhe 
absence of the. Advocate is no grocnd 
and, therefore, the affidavit of the Ad-o~ 
cate ought not to have been accepted. 

9. The learned counsel for the res- 
pondent, on the other hand, pointed suf 
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that the case was finally posted on 16-1- 
1975 and on that date the defendant was 
set ex parte, It was observed that the case 
was posted on 16-1-1975. .It cannot also 
be said that the case was not heard on 
15-1-1975. Even if it was heard on 15-1- 
1975, it was posted on 16-1-1975. When ` 
the arguments were part heard, the 
question of setting ex parte the defen- 
dant does not arise. It is submitted 
across the Bar that the learned counsel 
for the respondent started arguments on 
15-1-1975, If that is so, the learned 
Judge of the trial Court ought not to 
have set the defendant ex parte. It may 
be noted here that the trial Court wanted 
to dispose of the matter expeditiously. i 
When the trial Court started the hear-! 
ing of the matter, for one reason ori 
other if the Advocate could not be pre~! 
sent in the Court, it could have posted 
the matter on the next day. On the. 
other hand, the order only shows that 
after hearing the counsel for the peti-’ 
tioner at length and after the learned 
counsel for the respondent started argu- 
ments, the learned Judge has chosen to 
set ex parte the respondent and allowed:. 
the petition. This type of disposal is not; 
proper for the trial Court. Instead of 
disposing of the case on merits, having 
set the respondent ex parte, it had allow- 
ed to take proceedings to set aside ex 
parte order, and when that petition was 


dismissed, the matter was taken in ap- 


peal. The appeal was allowed and there- 
after the present revision has been filed 
against that appellate order. The order 
setting the respondent ex parte was 
passed on 16-1-1975 and the present 
revision is taken up in the High Court 
on 23-2-1978 i.e., after a period of three 
years, Had the learned Judge waited for 
some time or posted the case to the next 
day, this delay of three years could not 
have occurred to dispose of the matter 
on merits. It is always desirable that. 
when the: hearing of the case started on 
merits, setting the party ex parte or 
dismissing or allowing the petition is not 
justified or proper. It only adds to the 
agony of the parties, Therefore, keeping 


` all these facts in view, I see no reason 


to interfere with the order of the lower 
Appellate Court. ` ; 


10. This Civil Revision Petition is 
accordingly dismissed, but without costs, 


Revision dismissed. 
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Kota Karrenna, Appellant v, 
Paravatharnma, Respondent. 

A.A.O. No. 30 of 1977, D/- 12-8-1977,* 

(A) Guardians and Wards Act (8 of 
1890), Ss. 25 and 19 (b) — Discretion 
must be exercised to protect minor’s 
welfare — Father who had not taken any 
interest in the minor from his birth held 
not entitled to custody. 

In this case, after the father drove 
away his pregnant wife, she was at her 
parents’ house bringing up the minor 
son well, She put him to school and the 
8-year-old minor when examined in 
Court clearly preferred to live with his 
mother and grand parents. The father 
who sought custody of the minor was 
held to have shown no interest what- 
ever in the minor from his birth and he 
had not even seen the minor from his 
birth, : 

Held since the welfare of the minor 
was to be the overriding and paramount 
consideraticn, the relief sought by the 
father was not in the interest of the 
minor. The father in the circumstances 
could not be considered a fit person for 
appointment as a guardian under Sec- 
tion 19 (b). AIR 1969 Mad 365, Disting. 

(Paras 7 & 9) 

Anno: AIR Man. (8rd Edn), Guar- 
dians & Wards Act, S. 25, N. 5; 5. 19 (b), 
N. 3. i 

(B) Guardians and Wards Act (8 of 
1890), S. 25 (1) — Constructive removal 
of the minor would also be removal — 
Leaving of her matrimonial home by 
pregnant mother amounted to removing 
the child from his father’s custody. 

Since the expression “is removed” in 
S. 25 would include case of constructive 
removal and a child in the womb was a 
child in esse, pregnant mother leaving 
her matrimonial home would be deemed 
to have removed the child from her 
husband’s custody. The father could 
therefore apply under S. 25 (1) claiming 


Kota 





custody of the minor, AIR 1961 Punj 

161, Foll. (Para 11) 
Anno: AIR Man. (8rd Edn.), Guar- 

dians & Wards Act, S. 25, N. 3. 

Cases Referred: Chronological Paras 

AIR 1969 Mad 365 

AIR 1961 Punj 161 12 

*(Aganist order of Pri. Sub-Judge, 


Srikakulam, D/- 5-12-1975), 
DV/EV/B609/78/TVN/SNV 





‘murthi along with her. 


A. LR. 


A. Surya Rao, for Appellant; D.. Satya- 
narayana, for Respondent. 


JUDGMENT: — This is an ‘appeal 
from an order made against the peti- 
tioner in O. P, 6 of 1975. The appellant- 
petitioner has filed an application under 
S. 25 of the Guardians and Wards Act 
for an order, directing the respondent, 
his wife to return to him the custody of 
his minor son Ramamurthi, The appli- 
cation was dismissed with costs. 


2. The petitioner was aged about 30 
years and his wife was aged about 25 
years on the date when the original 
petition was filed. -It is the petitioner’s 
case that he and his wife were married 
in about the year 1966. On September, 
30, 1967 a son named Ramamurthi was 
born to the couple. The petitioner aver- 
red that his wife withdrew from his 
society in July, 1974 i.e., about 7 years 
after the birth of the child, Ramamurthi 
without any just cause and never re- 
turned to live with the petitioner. She 
had taken away the minor son Rama- 
The petitioner 
had filed an O. P. for-restitution of con- — 
jugal rights against his wife, As per the 
law, the letter is entitled to the custody 
of his minor son who is aged more than 
5 years. It was also averred that it 
would be for the welfare of his minor 
son that he should be in the custody of 
his father. Hence the application under 
S. 25 of the Guardians and Wards Act. 


3. The sole respondent, the mother 
had opposed the application. She admit- 
ted that she was the wife of the peti- 
tioner and that the minor Ramamurthi 
was their son. She however denied that 
she withdrew from the society of the 
petitioner in July, 1974. The petitioner 
was illtreating her on account of the 
evil advice of his sister, Finally he drove 
her away from the house when she was 
in the 8th month of pregnancy. She was 
therefore compelled to go to her parents’ 
house at Kaviti Agraharam, which is 
a different village from that of her hus- 
band. It was stated that it would not be 
in the interests of the minor to be res- 
tored to the custody of the father. 


4. The Court below on a considera- 
tion of the evidence of P. W. 1 and 
R. W. 1 who are respectively the peti- 
tioner and the respondent, as also the 
evidence given by the minor which the 
Court recorded, had. come to the con- 
clusion that the primary consideration 
that is to weigh with the Court was the 
welfare of the minor and the father who 
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was -the natural guardian of his miner 
son was not entitled to the custody st 
the minor. The petition was therefo-e 
dismissed. 


5. The.short’ question in this appeal 
is whether the appellant who is the 


father of the minor Ramamurthi is enti- . 


tled to the custody of the minor chid 
from the respondent who is the minors 
mother, 


6. The minor himself was examin<d 
by the Court. At the time of his exarri- 
nation he was about 8 years of age, Fis 
appearance was one of being well look=d 


after. He stated before the Court that 3e. 


was studying in the 3rd Class. He rect- 
ed some Telugu ‘Neethi Padyamul2’. 
He was also conversant with arithmei- 
cal tables. He also signed the deposition 
_in Telugu in neatly formed letters. Whan 
the Court asked him with which of tne 
parents he would stay, he expressed a 
desire to be with his mother only. ` He 
also stated that his father never came to 
see him. 


7. So far as the evidence of P. W. 1, 
the petitioner is concerned, he admitt&d 
that he filed a petition for restitution of 
conjugal rights against his wife 14 years 
earlier to the date of the deposition and 
that it was pending. He also admitted 
that his wife, the respondent filed 
M. C. 33/1974 under Cr, P. €., for man- 
tenance, 
was awarded by the Court though the 
quantum was modified in revision. The 
Court below did not accept his eviderce 
and the case in the petition that his wife 
left his house in July, 1974 when the 
minor son was 7 years of age. The Court 
below referred to the fact that the peti- 
tioner had not examined any School 
Teacher or produced any School Cert-fi- 
cate to show that he got the child d- 
mitted to school in his Village. This ic a 
very important circumstance whch 
would show that his case of the respen- 
dent leaving him in July, 1974, is aot 
true. If that were so, in the absence of 
any evidence that the minor was put to 
school by his father, it would not have 
been possible for the child when he was 
8 years of age, i. e., just one year afer 
his mother allegedly left his father, to 
recite.Neethi Padyamulu and also to ex- 
hibit his knowledge of arithmetical 
tables and also to sign his name in -he 
deposition in a neat hand, though some~ 
what unsettled. Thé lower Court hav-ng 
regard to the evidence of both the peti- 
tioner and the respondent had accepced 
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He admitted that maintenar ce’ 
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the case of the respondent that she was 
driven away in her 8th month of preg- 
nancy from the house of her husband 
and thereafter the minor child was born 
at his grand-parents’ house. The learned 
Judge also accepted the evidence that 
after the birth of the minor, he did noti- 
come to see him. On the evidence there- 
fore it was found by the lower Court]: 
that there was nothing to show that the 
petitioner had ever taken any interest in 
the minor child from the time of his 
birth. 


8. The learned Counsel for the appel- 
lant-petitioner has contended that the 
father of a minor child has an inalien- 
able right to the custody of his child and 
that in the instant case there being no 
finding that the father was an unfit per- 
son to the custody of his child, the mere 
fact that the child since the birth had 
become attached to the mother or the 
grand-parents would not have the effect 
of depriving the father of his right to 
guardianship of his minor child. To sup- 
port his contention the learr:ed Counsel 
referred to a report of the Madras High 
Court in Reginald v. Sarojam, AIR 1969 
Mad 365. Alagiriswami, J. (as he then 
was) had in that decision observed that 
in the case of a minor whose father was 
living and was not in the opinion of the 
court unfit to be a guardian of the per- 
son of the minor, no other person can 
be appointed as a guardian, The learned 
Judge also stated that another guardian 
could be appointed only if the. father is 
unfit to be the guardian and in sucha 
case only- the question of the welfare of 
the minor would come into consideration. 
These observations were made by the 
learned Judge in considering a case aris- 
ing under Section 17 of the Guardians 
and Wards Act. He, however, expressed 
also the opinion that the father is 
entitled to be the guardian even 
as against the mother as long 


as he is not held to be unfit to be the ~ 


guardian of the person of his son or 
whose application under S. 25 is not to 
forestall any action by the wife. The 
learned Judge did not make any differ- 
ence between an application under S. 17 
and an application under Sec. 25. He 
observed in that case that the welfare of 
the minor would be the overriding con- 
sideration for the appointment of a guar- 
dian. Only when the father is held unfit 
to be a guardian under S. 19 (6) of the 
Act, the right of the father to the guar- 
dianship of his minor child was supreme. 
Such guardianship of the father is for 
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the welfare of the minor except when he 
is unfit, The learned Judge on the facts 
before him: expressed the opinion that 
even though the child was happier and 
more comfortable with the other rela- 
tions, that was not sufficient to deprive 
the father of his right and duty. The 
mere fact that the father illtreated the 
mother of the minor is neither a suffi- 
cient nor a relevant consideration in 
deciding whether he is a proper person 
to have custody of his child. 


9. While no serious exception can de 
taken to the above dicta of the learned 
Judge, and im fact, what the learned 
Judge had stated is the essence of the 
several pronouncements of the Privy 
Council and the High Courts, it has got 
to be seen in this case whether it is in 
the interest and welfare of the minor to 
recognise the father’s right to custody of 

- his minor son and give effect to it by an 
order under Section 25 of the Act. On 
the facts as found, the petitioner had 
driven awey the respondent when she 
was pregnant and carrying the minor in 
the 8th month, It was also found that he 
had never seen the child during the long 


period after his birth, His case that he 


put his child to school in Jagannadhapu- 
ram which is one furlong away from his 
village cannot be accepted for the reason 
which I already have mentioned. That 
the child is being well looked after is 
observed by the learned Judge who saw 
the minor in Court. That the child was 
put to school and was studying in the 
38rd Class was proved. In the circum- 
stances, I should think that it is hardly 
for the welfare of the minor son to be 
transplanted as it were by making an 
order for the custody of the minor child 
in favour of the father. The child (when 
examined in the Court) was found to be 
an intelligent child and had expressed 
his preference to remain with the mother 
and stated that his father never cared to 
see him. The lower Court had observed 
referring tc the minor’s statement that 
the mimor’s preference to stay with his 
mother is quite natural and entitled to 
weight. J agree I am not persuaded to 
think otherwise. 


10. The lower Court had expressed 
the opinion that the application under 
S. 25 of the Guardians and Wards Act 
was incompetent for the reason that 
evidence in the case had established that 
the ward namely the minor was never 
in the custody of the petitioner and also 
was never removed from his custody. 
Section 25 (1) states that if a ward leaves 
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or is removed from the custody of his 
guardian of his person, the Court, if it is 
of opinion that it will be for the welfare 
of the ward to return to the custody of 
his guardian, may make ‘an order for his 
return etc. In the instant case having 
regard to the finding of the lower Court 
that the ward’s mother was driven out 
of the house and that the minor son was 
born in the parental home of the mother 
and that thereafter the father never saw 
his son, the view was expressed by the 
lower Court that it was not a case of 
the ward either leaving or being remov- 
ed from the custody of guardian of his 
person i. 2, the petitioner in this case. 
Section 25 was therefore not attracted. 


11. I am of the view that the lower 
Court is not correct im stating that S. 25 
of the. Act is not applicable in the in- 
stant case. A ehild en ventra samere in 
law, is a child in esse. That being so, if 
the mother either leaves the husband or 
is removed from the matrimonial home, 
it follows that the child in the womb 
also must be considered to have been) - 
removed from the custody of the guar- 
dian of his person. The words ‘is removed’ 
may apply to the custody either actual 
or constructive or in other words which 
the law would recognise as custody. Cus- 
tody need not be actual physical custody, 
It may even be constructive custody of 
the guardian, i 


12. In considering the word ‘removed’ 


-occurring in Section 25, a single Judge 


of the Punjab High Court in Samitran 
Devi v. Sura Ram, AIR 1961 Punj 161, 
held that the remedy of the guardian 
who has been denied the custody of his 
child from its very birth must be found 
within the four corners of the Guardians _ 
and Wards Act. It was also held that 

custody means both: actual and construc- 
tive custody. The word ‘removed’ in 
Section 25 of the Act is not limited to 
physical removal amd constructive re- 
moval cleerly falls within the ambit of 
this word. In that particular case a per- 
son having constructive custody of the 
child refused to hand over the custody 
to the father. It was held to amount to 
‘removal’ from the custody of the father, 


13. In the light of the foregoing dis- 
cussion, I have no hesitation in affirming 
the order appealed from and dismiss 
this appeal with costs. However, the 
father, if desires to see the minor child, 
may be permitted to do so by the res- 
pondent-mother on the first Sunday once 
in every two months for a duration of 
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two hours on being intimated by the 
father to that’effect by registered post 
addressed to the mother so as to reach 
her at. ees two days- before the day. 

_ Appeal dismissed. 
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Shaik Fathima Bi, Appellant v. Ms. 
Sri. Venkata Chalapathy Finance Cor- 
poration, Rayachoty, Respondent. 

Second Appeal No, 477 of 1976, DJ- 
28-12-1977. * 


(A) T. P. Act (4 of 1882), S. 128 — 


Gift of whole property — Debt due 
when gift made — Donor in receipt 
of salary — Donee is liable for 


donor’s debt as universal donee. 


The fact that the donor is earning 
salary would not mean that the whole 
property is not transferred by him 
because the donor cannot alienate Lis 
salary by way .of a gift. Where a də- 
nor effects a transfer of the whole Jf 
his property other than the salary 
which he was earning, the done 
would be a universal donee within the 
meaning of S. 128. (Para 6) 


Anno: AIR Comm. T, P. Act (4 
Edn.) S. 128 N. 5. 


(B) T. P. Act (4 of 1882), Ss. 128 
and 129 — Liability of univer- 
sal donee for donor’s debt — Provi- 
sion applies to Mohammedans also. 


Section 129 makes it clear that ony 
if there is rule of Mohammedan Law, 
thé provisions of Chapter VII which 
relate to gifts would not affect such a 
rule. Hence, in the absence of any 
rule of Mohamendan Law _ regarding 
liability of a universal donee, provi- 
sions of -S: 128 would be applicable zo 
Mohamedans also and they would be 
liable to pay the debts of the donor 
as universal donee. AIR 1930 Oudh. 258 
and AIR 1935 Oudh. 432 Rel. on. 

(Paras 9, 12) 

Anno: AIR Comm, T. P. Act (4h 

Edn.) S. 128 N. 6, and S.:129 N. 5. 


(C) Civil P. C. (5 of 1908), S. 180 
-— Second Appeal — Concurrent find- 
*(Against decree of: Dist, J. Cuddapeh 
in Appeal Suit No. 10 of 1974). 
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ing of fact — No interference in ab- 
sence of any error of law. 

Both the Courts below concurrently 
found that it was not established by 
the evidence on record that the first 
defendant was the owner of two lor- 
ries on the date of execution of 
gift deed. This finding is a finding of 
fact which cannot be interfered . with - 
in second appeal in the absence of 
any error of law.. (Para 4) 
- Anno: AIR Comm, C. P. C. (8th 
Edn.) Ss. 100-101, N. 54. 

(D) Civil P. C. (5 of 1908), S. 100 — 
Second Appeal — Plea not raised in 
lower appellate Court — Cannot be 
permitted to be raised in Second ap- 


peal. (Para 6) 
Anno: AIR Comm. ` C. P. C. (9th 
Edn.), Ss. 100-101, N. 55. 
(E) Transfer of Property Act 


(4 of 1882), S. 128 — Universal Donee 
— Attachment of gift for Donor’s 
debt — Not necessary to establish 
fraud to fasten liability on donee. 

In the case of a universal donee, the 
lability is fastened statutorily on the 
universal donee by S. 128 wher2 it is 
established that on the dete of the 
gift, the donor -had effected a gift of 
the whole of his property. In such a 
case, it is not necessary to establish 


fraud in order-to fasten the liability 
on the univerasal donee. (Para 11) 
Cases Referred: Chronologicat Paras 
AIR 1967 Ker 130 7 
AIR 1935 Oudh 432 13 
AIR 1930 Oudh 268 i 12 


M. N. Narasimha Reddy, for Appel- 
lant; K. Jwala Narasimhulu, for Res- 
pondent. 

JUDGMENT :— The only point rai- 
sed in this second appeal is whether 
the 3rd defendant. the appellant here- 
in, can be made liable for the suit 
debt as a universal donee under the 
gift-deed dated 18-8-1970 executed by 


the first defendant in favour of his 
wife the third defendant. 
2. The suit out of which this se- 
cond appeal arises was filed by the 
plaintiff the respondent herein, for re- 


covery of a sum of Rs. 1016-25 3. due 
on a promissory note dated 3-10-1969 
executed by the defendants 1 and 2 
in favour of the plaintizf for 
Rs. 2000/- with interest at 18 per cent 
and costs, The 3rd defendant was im- . 
pleaded on the ground that the. ‘first 
defendant had transferred by, way of 


‘the 


402 A.P. [Prs. 2-9] Sk. Fathima Bi v. V. Chalapathy Finance Corpn. 


a gift, the whole- of his property un- 
der the gift deed Ex. A-2 dated 18-8- 
1970 in favour of his wife. The execu- 
tion of the promissory note was ` ad- 
mitted, and only the passing of con- 
sideration, was denied. Both the courts 


below negatived the plea of the de- 
fendants 1 and 2 and found that the 
suit promisory note was true and 


supported by consideration. They also 
held that the 3rd defendant was a 
universal donee and was liable to pay 
to the extent of the property transfer- 
red under the gift deed. 

3. In this second appeal Sri M. N. 
Narasimha Reddy, learned counsel for 
the appellant-3rd defendant, firstly 
sought to contend that the 3rd defen- 
dant was not a universal donee, that 
on the date of the gift-deed Ex. A-2 
the first defendant was possessed of 
two lorries and he was also employed 
as a teacher in a school and earning 
‘substantial amount as salary’ and 
therefore it could not be said that he 
had transferred whole of his property. 


4. So far as lorries are concerned, 
both the Courts below concurrently 
found that it was not established by 
the evidence on record’ that the first 
defendant was the owner or was pos- 
sessed of two lorries on the date of the 
execution of the gift-deed. This find- 
ing is a finding of fact which cannot 
be interfered with in second appeal in 
the absence of any error of law. 

5. The next contention urged by 
the learned counsel is that the first 
defendant was a school teacher earn- 
ing substantial amount by way of 
salary, part of which can be attached 
under S., 50 C. P. C. as it constitutes 
“property,” and therefore it cannot be 
said that the whole of the property of 
the first defendant, was transferred. 


6. I do not tind any merit in this 
submission. The first defendant can- 
not alienate away his salary by way 
of a gift. Hence earning of salary by 
him, would not mean that the whole 
of the property was not transferred 
by him. Moreover, I find from the 
appellate ground that the plea that 
‘the first defendant was earning salary 
as a school teacher and that it consti- 
tutes “property” and therefore it could 
not be said that he had alienated 
whole of his property, was not raised 
in the Court below. A plea which was 
not raised in the lower appellate 


A.LR. 
Court. cannot be permitted to be 
raised in this second appeal. The 


learned counsel could not also cite any 
authority in support of his contention 
that where a donor effects a transfer 
of the whole of his property other 
than the salary which he was earning, 
the donee would not be a universal 
donee within the meaning of S, 128 of 


the T. P. Act (hereinafter called the 
Act). In the circumstances, I am un- 
able to accept the contention of the 


learned counsel for the appellant that 
the 3rd defendant was not a univer- 
sal donee. 


7. The last contention urged by Sri 
Narasimha Reddy, is that the ` provi- 
sions of S. 128 of the Act would not 
apply to Muslims and therefore the 
3rd defendant cannot be made liable as 
a universe] donee. He relies upon the 
decision of the Kerala High Court in 
Md. Kassim v. Controller, Estate Duty, 
AIR 1967 Ker 130, where it was held 
that the validity or otherwise of the 
gift made by a Mohammedan has to 
be tested according to the rules of 
Mohammedan law and not according 
to the provisions of the Transfer of 
Property Act of 1882 and that accord- 
ing to the rules of Mohammedan Law, 
the three essentials of a valid gift 
are :— 

(1) A declaration of gift by the don- 
or; 

(2) An acceptance of the gift, ex- 
press or implied, by or on behalf of 
the donee; and 


(3) A delivery of possession of. the 
subject matter of the gift. 
8. But that case has no applica- 


tion; because in that case it was found 
that with regard to gifts, there are ac- 
cepted rules of Mohammedan Law and 
in order to constitute a valid gift un- 
der Mohammedan Law, only the rules 
of Mohammedan Law have to be look- 
ed to and the provisions of the T, P. 
Act would not effect the validity of 
such a gift if it is made in accordance 
with the rules of Mohammedan Law. 
9. S. 129 of the T. P. Act reads as 
follows :— , 
“Nothing in this Chapter relates to 
gifts of movable property made in 
contemplation of death, or shall be 
deemed to affect any rule of Moham- 
medan Law.” 
This section makes it clear that only 
if there is rule of Mohammedan Law,| 
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the provisions of Chapter VII of Trars- 
fer of Property Act which relate to 
gifts, would not affect such a rule. In 
the instant case, it has not bezn 
shown that there is any rule of Mo- 
hammedan Law with regard to the 
liability of a universal donee. 

10. It is contended by Sri Narasim- 
hareddy, that the only method zy 
which a gift can be attached uncer 
Mohammedan Law is on the goruzd 
that it was made with intent to ce- 
fraud a creditor and that creditors 
should avoid such a gift by taking an 
appropriate proceeding. 

11. I do not think this submission 
is well founded. A gift can always be 
attached under a general law i. e, un- 
der the provisions of S. 53 of the T.P. 
Act on the ground of fraud of credi- 
tors whereas in the case of a univer- 
sal donee, the liability is fastered 
statutorily on the universal donee by 
S. 128 of the Act where it is establi- 
shed that on the date of the gift, the 
donor had effected a gift of the whole 
of his property. In such a case. it is 
not necessary to establish fraud in 
order to fasten the liability on fhe 
universal donee, 


12. In Abid Hussain v. Ram Nich, 
AIR 1930 Oudh 268 it was held by 
Raza and Pullan JJ., that “there is no 
provision under S, 129 for the proposi- 
tion that a Mohammedan Donee is not 
governed by the provisions of Sec, 128 


of the T. P. Act.” 

13. This was affirmed in a later 
decision of the same Court in Kriskma 
Behari v. Mt. Ahmadi, AIR 135 
Oudh 432, where King C. J., and 


Nanavatty, J., observed as follows:— 

“Where the deed of gift itself cen- 
tains a specific provision that all the 
debts which are due from the donors 
personally or which are charged uron 
‘ the gifted property are to be paid by 
the donee, the donee is a universal 
donee and is liable personally to fhe 
extent of the gifted property for the 
payment of sum due by donor and the 
conditions in the deed of gift making 
the -universal donee liable to satisfy 
the debts of the donors are not void 
either for uncertainty or for beig 
contrary to any rule of Mohammedan 
Law.” i 

14. These two decisions clearly 2s- 
tablish that the provisions of S. 128 of 
the Act are applicable to Mohamme- 
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dans also, in the absence of any rule 
of Mohammedan Law regarding the 
liability of a universal donee. 

15. Sri Narasimha Reddy, contends 
that in the gifts which fell for con- 
sideration in the Oudh cases, there was 
a clear recital in the gift deeds that 
the donee should discharge the liabi- 
lity of the donor. 


16. But I do not think the mere in- 


_ clusion of such a recital, would make 


any difference, I think even in the ab- 
sence of such an obligation being cast 
by the gift deeds, the liablity is cast 
upon the donee by reason of the pro- 
visions of S. 128 of the Act. For the 
aforesaid reasons, the contention of the 
learned counsel that the third defen- 
dant cannot be made liable as a uni- 
versal donee under the gift-deed, can- 
not be accepted, 

17. Lastly it is contended by Sri 
Narasimna Reddy, that the burden of 


establishing that the 3rd defendant 
was a universal donee, was wrongly 
cast on her and that itis for the 


plaintiff to establish that she was uni- 
versal donee. 


18.. I do not think, any question of 
burden of proof arises. Both the par- 
ties have ledevidence on the issues and 
both the Courts below on a considera- 
tion of the relavant evidence came to 
the conclusion that it was not estab- 
lished by the evidence on record that 
the first defendant was possessed of 
any property on the date of the ex- 
ecution of the gift deed and that he 
had transferred whole of the property 
possessed by him under the sift deed. 
Thus all the contentions raised on be- 
half of the appellant fail and the 
second appeal is dismissed with costs. 

Appeal dismissed. 
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Anumulasetti Venkateswara Rao, 
Petitioner v. Konduri Sivaiah, Res- 
pondent. 

Civil Revn, Petn. No. 988 of 1977, 
D/- 1-11-1977.* 

(A) Civil P. C. (5 of 1908), O. 20. 


R. 18 — Suit for partition — Dismissal 


*(Against order of Ist Addl. Dist, J, 
Guntur, D/- 20-12-1976). 
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of interlocutory application after pre- 

liminary decree but before final dec- 

ree — Dismissal of application wouid 

not be tantamount to dismissal of suit. 

(Para 7) 

Anno: AIR Comm. CPC (8th Edn.) 
O. 20, R. 18 N. 1. 


(B) Civil P. C.. (5 of 1908), S. 151 — 
Inherent powers — Particular provi- 
sion relied upon not applicable — 
Court is not rendered powerless, if 
ends of justice require it, to give re- 
lief to petitioner. (Para 10) 

Anno: AIR Comm, CPC (9th Edn.) 
S. 151 N. L 


T. Veerabhadrayya. for 
tioner; P. L. N. Sarma. 
dent. 


ORDER :—. This revision petition is 
preferred from the judgment in 
C.M. A. 38 of 1976 cn the file of the 
court of Ist Additional District Judge, 
Guntur. C. M. A. No. 38 of 1976 itself 
was filed against an order in I. A. 5676 
of 1973 in O. S. 481/63 on the file of 
the Principal District Munsif’s Court, 
Guntur. I. A, 5676 of 1973 was filed 
by the present revision petitioner 
under O. 22, R. 10 and S. 151 C.P.C. 
for adding him as the second plaintiff 
in the suit. That application was dis- 
missed and hence he preferred C. M. A. 
'38/76 which was also dismissed by the 
Ist Additional District Judge, Guntur. 

2. O. S. No. 481 of 1963 on the file 
of the Principal District | Munsif's 
Court, Guntur was a suit in which a 
preliminary decree Zor partition was 
passed. The plaintiff, Nagasuri Ven- 
kateswarlu filed I. A. 2723/65 for the 
passing of the final decree. It was held 
that the property could not be con- 
veniently partitioned and, therefore. 
S. 4 of the Partition Act was attracted 
An application was filed for the ap- 
pointment of a Commissioner on 13-9- 
1967. The fee of the Commissioner had 
to be deposited and as it was not de- 
- posited, that application was dismis- 
sed for non-compliance with the order 
of the court as to deposit. It is stated 
that the order dismissing the petition 
on 3-11-1967 was carried in appeal. On 
the dismissal of that appeal, the mat- 
ter was carried in sezond appeal which 
was dismissed. The result was . that 
I.A. 2723 of 1965 stood dismissed. 

3. The revision petitioner’s case is 
that he had actually purchased 
half share to which the plaintiff Ven- 

4 


the Peti- 
for Respon- 


the- 
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kateswarlu was declared to be entitled 
under the preliminary decree and that 
Venkateswarlu was merely a benami- 
dar for him and that the said Venka- 
teswarlu nad executed Ex. A-1 dated 
12-11-1970 in his favour relinquishing 
the interest in the half share in the 
property declared in his favour by 
reason of the preliminary decree. Sub- 
sequently, Venkateswarlu died in De- 
cember, 1970. The petitioner basing 
his claim upon Ex. A-1. styled as a 
relinquishment deed, sought to come 
on record in the final decree proceed- 
ings as the second plaintiff, 


4. The said application was opposed 
by the defendant. Two contentions in 
the main were raised by the defendant 


‘in opposing the application filed by the 


revision petitioner under O, 22 R. 10 
and S. 151 C.P.C. His first contention 
was that the order dated 3-11-1967 
wereby the application for the appoint- 
ment of a Commissioner was dismissed, 
had become final and ‘that the effect 
of that order is tantamount to a re- 
fusal to pass a final decree and that 
should have been appealed against and 
so long as that order stood, there is no 
suit pending and that, therefore, the 
application filed under O. 22 R, 10 did 
not lie. It was secondly urged that on 
the language of O. 22 R. 10, by vir- 
tue of Ex. A-1 there was no assign- 
ment, creation or devolution of any 
interest during the pendency of the 
suit, The first of the contentions viz. 
thet there is no pending suit did not 
find favour with the first appellate 
Court but the second of the conten- 
tions viz. that O. 22 R. 10 was not at- 
tracted was accepted by the first ap- 
peJlate Court. The latter finding re- 
sulted in the dismissal of the petition 
preferred by the revision petitioner. 


5. In this revision petition, it is 
contended by Sri T., Veerabhadrayya, ` 
for the petitioner, firstly that if O. 22 
R. 10° is understood in the spirit in 
which it was enacted, the - relinquish- 
ment deed Ex. A-1 will fall under one 
or the other of the words used viz., 
‘assignmen*’ ‘‘creation’ or ‘devolution 
of any interest during the pendency of 
the suit. Even otherwise. it was con- 


tended by the learned counsel that. 
this is a case in which the inherent 
power of the court under S, 151 


should be invoked in the ends of jus- 
tice. 
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6. On the other side Sri P. L. N. 
Sarma contended that O, 22 R. 10 as 
held by the Court below is not appli- 
cable and when: the specific provision 
under O. 22 R. 10 is not applicable, i 
must be taken that the matter is’ con- 
cluded against the petitioner and re- 
course to S. 151 cannot be had to ob- 
tain any relief. The counsel also urged 
that the suit cannot be held to’ b2 
pending any longer as the application 
for the passing of a final decree by 
the appointment of a Commissioner 
stood dismissed’ by reason of the de 
fault committed in payment of th2 
Commissioner’s fee, : 


7. I may first dispose of the com- 
tention raised by the learned counsel 
for the respondent that the suit is nct 
pending. I am of the view that there 
is no merit in the contention. On 3-11- 
1967 I. A. 2723/65 which was for the 
passing of a final decree by appoint- 
ing a Commissioner to evaluate the 
property was no doubt dismissed. But 
the dismissal of that application is nct 
tantamount to the dismissal of the 
suit for partition. The law is cleer 
that even where the suit for partition 


is dismissed for default before the 
passing of a preliminary decree, an- 
other suit for partition can be filed 


and the earlier dismissal for defaut 
does not operate to preclude the inst- 
tution of a fresh suit for partition. 
Where, however, a “preliminary decree 
in a partition suit is passed, that suit 
must be deemed to be pending till a 
final decree for partition is passed. By 
reason of dismissal of a certain inter- 
locutory application filed as a neces- 
sary step to the passing of a final 
decree, it cannot be said that a final 
decree has been passed determmirg 
finally the rights of parties in accord- 
ance with the preliminary decree. £o 
agreeing - with the lower appellace 
court, I am of the view that notwith- 
standing the dismissal of I. A, 2723 of 
1965 which was dismissed by reascn 
of non-compliance with the direction 
as to the deposit of the Commissioner’s 
fee, that dismissal of the applicaticn 
would not put an end to the continu- 
ance of the suit, because by then a 
preliminary decree for partition was 
passed, 

8. The next question is whether 
O. 22 R. 10 is applicable by reason bf 
the execution of Ex. A-1 by the d2- 
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ceased first plaintiff in favour of the 
revision petitioner. It may be noticed 
that after the death of Venkateswarlu, 
his legal representatives have sworn to 
an affidavit -wherein it was stated that 
the plaintiff Venkateswarlu had exe- 
cuted Ex, A-1 in favour of the present 
revision petitioner, as the property for. 
which a preliminary decree for half 
share was passed in favour of the 
plaintiff, was  pugchased with the 
amount provided by the revision peti- 
tioner, The widow of the deceased- 
plaintiff had clearly admitte€ that her 
husband was only a benamidar for the 
revision petitioner. That affidavit was 
sought to be filed in appeal as addi- 
tional evidence and the lower court 
had received the same as additional 
evidence. The lower court observed 
that the. affidavit filed by the widow 
of. Venkateswarlu was not in any way 
challenged by the defendant. The 
affidavit was therefore, accepted ‘and 
it was held that Ex. A-1 is genuine. 
That finding is not and indeed cannot 
be challenged in this revision petition. 


9. On a persual of the document, 
Ex, A-1 I am of the view that though 
it is a document executed during the 
pendency of the suit — (for it has to 
be held that the suit is pending as no 


` final decree had been passed) the ef- 


fect of Ex. A-1 cannot be characteris- 
ed either as an assignment or a 
creation or devolution of any interest 
during the pendency of a suit. O. 22 
R. 10 really is in the nature of a resi- 
duary provision under O. 22, for it be- 
gins with the words “In other cases of 
an assignment, creation or devolution 
of any interest during the pendency of 
a suit...” I have no hesitation in agree- 
ing with the lower court that O. 22 
R. 10 is not attracted, 


10. Still the question is whether 
under S. 151 the petition I.A. 5676 
can be ordered. S. 151 is enacted to 
save the inherent powers of the court 


to do complete justice between the 
parties and to prevent abuse of the 
process of court. The very language 


used in the section shows that nothing - 
in the Code, i.e. nothing either in the 
sections or in the orders and rules 
should be deemed to limit or other- 


` wise affect the inherent powers of the 


Court. The power is, therefore, quite ` 
independent of anything contained in 
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the Code and it may be exercised for 
the ends of justice or to prevent the 
abuse of the process of court. Of 
course, it is well settled that where 
the Code itself provides for a particu- 
lar situation or contingency or points 
out the procedure to be adopted and 
if the case falls within the ambit of 
the provisions contained in the Code 
S. 151 which saves the inherent 
powers of the Court, cannot be resort- 
ed to. As in this case the particular 
provision relied upon viz, O. 22 R. 10 
C. P.C. is not applicable. for the case 
does not fall under the express lan- 
guage of that rule, if the ends of jus- 
tice require it, there is no impediment 
in the way of the Court to act under 
S. 151 and give relief to the revision 
petitioner. It is proved in this case 
that the revision petitioner is the real 
owner of the property and the de- 
ceased-plaintiff was only a name-len- 
der or a benamidar. Ex, A-1 only re- 
cognises that the true owner of the 
property for which a preliminary dec- 
ree for a half share has been passed 
in favour of the plaintiff, is the revi- 
sion petitioner. If the right of the peti- 
tioner to come on record as the second 
plaintiff is not recognised. in view of 
the fact that the suit must be deemed 
to be pending, the suit must and will 


be kept pending for ever. This is 
clearly a case where the inherent 
powers of the Court must, for the 


ends of justice, be exercised in favour 
of the petitioner by ordering the peti- 
tion and showing him as the second 
plaintiff in the cause title. 


that 
prayer 
herein, is 


11. It may also be noticed 
ordering the petition with a 
such as the one contained 
not prohibited by - anything contained 
in the Code, That being so, recourse 
to S. 151 can be had and the relief 
prayed for should be granted. 


12, In this view of the matter, I 
set aside the judgment under revision 
and allow the Revision Petition by 
ordering I. A. 5676 of 1973 as prayed 
for. With regard to the costs, I direct 
that each party will bear its own 
costs throughout, 

- Petition allowed. 
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RAGHUVIR, J, 


Yelavarti Anasuyamma, Petitioner v, 
Chennupati Raghavamma, Respondent. 


Civil Revn, Pein. No. 3094 of 1977, Dj- 
14-2-1978.* 

Civil P. C. (5 of 1908), O. 9, R. 13, 2nd 
Proviso and O. 5, R. 20 — Grounds to 
set aside ex parte decree — Service 
effected by substituted service — Defen- 
dant knowing about suit, decree not set 


aside. (Limitation Act (1963), Art. 123, 
Explanation), i 


Notwithstanding the Explanation to 
Art. 123, Limitation Act, 1963 that substi- 
tuted service under O. 5, R. 20, €C. P.C. 
shall not be deemed to be due service, 
in view of the 2nd proviso to R. 13 of. 
0.9, C.P.C. to the effect that an ex parte 
decree should not be set aside merely 
for an irregularity in the service of sum- 
mons where the defendant knew about 
the hearing and had enough time to 
appear and answer the plaintiff’s claim, 
in a case where the mother and son, 
defendants to the suit, lived in the same 
house and were served with summons 
by substituted service, the son filed writ- 
ten statement, the mother’s version that 
she did not know about the suit was re- 
jected and the ex parte decree against 
him was refused to be set aside. The fur- 
ther fact that all the other defendants 
too lived in the same village also dis- 
proved her version. Although the con- 
tents of the written statement filed by 
her son were irrelevant, the fact that 
the W. S. was filed was relevant, 

' (Para 5) 

Anno: AIR Comm, Civil P. C. (9th 
Edn).), O. 9, R. 18, N. 18 and O. 5, R. 20, 
N. 8; AIR Comm., Limitation Act (5th 
Edn.), Art. 123, N. 6-A. 

Cases Referred: Chronological 
AIR 1967 Mad 5 4 
AIR 1957 Andh Pra 1 : 1956 Andh LT 194 

2 


Parag 


(FB) 
AIR 1931 Mad 813:ILR 55 Mad 223 2 


Mannava Venkata Rao, for Petitioner; 
S. Parvata Rao, for Respondent. 


ORDER:— The revision petitioner (the 
fifth defendant) and her son (the sixth 
defendant) were impleaded as legal 
respresentatives of the second defendant 
in the suit. They were served by  ‘substi- 





*(Against order of Dist J, Guntur, D/- 
£0-7-1977.) 
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tuted service’ and the suit was decreed 
on 18-3-1966 ex parte against them. The 
fifth defendant moved the first Court ard 
the appellate court unsuccessfully to set 
aside the ex parte decree, 


2. The enquiry under R. 13 of O. 9 
of the C. P. C. touches the following two 
questions; (1) Whether the summons was 
duly served and (2) Whether the defen- 
dent was prevented by sufficient cause at 
the “hearing”, The language in R. 13 of 
O. 9 of the C. P. C. gave rise to a 
serious conflict and divergence of juci- 
cial opinion ever since 1926. This Court, 
however, in a way reconciled the diver~ 
gence in a Full Bench judgment in Shan- 
mukhi v. Venkatarami Reddy, 1956 Andh 


LT 194: (AIR 1957 Andh Pra 1). The view. 


of Reilly, J. in Gyanammal v. Abdul 
Hussain, ILR 55 Mad 223: (AIR 193) 
Mad 813) as to “the cardinal principle of 
our administration of civil justice that 
no decree shall be made against a party 
behind his back” was reconciled holding 
the Court is to be ‘satisfied’ before 3 
,@ecree is set aside whether the defen- 
dant had knowledge of the proceedings, 
whether the defendant ‘avoided’ the 
` proceedings and also whether the 
defendant owas prevented by suf- 
ficient cause at the ‘hearing’ of the 
suit, It is not necessary to delve in all 
the aspects: the Parliament (sic) Limi- 
tation Act (Act XXXVI of 1963) added 
the following explanation in Article 123: 


“For the purpose of this article substi- 
tuted service under R. 20 of O. V of the 
C. P. C. 1908 shall not be deemed to be 
due service.” 
and aprovisois also foundaddedto O. 9, 
R. 13 of the Civil P. C. 


“Provided further that no Court shall 
set aside a decree passed ex parte merely 
on the ground that there has been an 
irregularity in the service of summcns 
if it is satisfied that the defendant’ had 
motice of the date of hearing and had 
sufficient time to appear and answer the 
plaintiffs claim.” 

3. The-.courts found that the Process 
Server in the ‘return’ reported that the 
sixth defendant and the fifth defendent 
were ‘living’ in one house at Kuchipudi, 
The sixth defendant in the suit filec a 
written statement after ‘summons were 
effected by substituted service’, The other 
defendants who had ‘hotly contested’ the 
suit were all from the village Kuchipudi. 
The inference was that the fifth defen- 
dant in such circumstances had” ‘know- 
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ledge’ and failed to appear before the 
Court on‘ 18-3-1966 of her volition. 

4.. Sri M.. Venkata Rao, the learned 
counsel for the petitioner contended that 
the Process-Server in the enquiry was 
not examined. The ‘return’ made by him 
even otherwise was not conclusive of the 
facts contained in the report and reli- 
ance is placed on the case of Ellappa 
Naicker v. Arumuga Servai, AIR 1957 
Mad 5. The sixth defendant filed a writ- 
ten statement and it is argued that that 
circumstance is irrelevant of the question 
whether the fifth defendant had know- 
ledge of the institution of the suit. 


5. The contents of the written state- 
ment may ‘be irrelevant as contended by 
the learned counsel but not the fact of 
filing the written statement on the facts 
of the case when mother and son were 
living ‘together. That fact coupled with 
the circumstance that other defendants 


+ were the residents of Kuchipudi do lead 


to the inference drawn against the revi- 
sion petitioner. : 


6. The revision petition fails and, is 
dismissed but no costs. 
Petition dismissed. 
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CHENNAKESAVA REDDY, J. 

H. C. Veera Reddy, Petitioner v. 
Rathilal Chimanlal Shah and others, 
Respondents. 

Civil Revn, Petn, No. 788 of 1977, D/- 
28-1-1978.* 

Civil P. C. (5 of 1908), O. 20, R. 15; 
Ss. 2 (2), 115 — Order under O. 20 R. 15 
is not decree —- Order not appealable but 
revisable, 


An application filed under Order 20 
Rule 15 C. P. C. for the passing of the 
final decree is .an interlocutory applica- 
tion in the suit itself. The directions in 
the preliminary decree are merely sought 
to be carried out and the proceedings 
are in the mature of a continuation of 
the suit. The dismissal of such an appli- 
cation for carrying out the directions in 
a clause of the preliminary decree does 
not finally dispose of the suit itself and 
is, therefore, not a “decree” against 
which an appeal lies under S. 96 C. P.C. 
Such an order is revisable under S. 115. 


*(Against order of Sub. J. Adoni, D/- 
31-3-1977.) 


FV/FV/C170/ 78/BDB/VBB 
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ATR 1930 Mad 528, Rel. on; AIR 1919 

Mad 709 and AIR 1922 Mad 65, Disting. 

i (Para 12) 

Anno: AIR.Comm. C. P. C. (9th Edn.), 

= 20, R. 15, N. 7; S. 2-(2), N. 7; S. 115, 
C. 5. 


Cases Referred: Chronological Paras 
(1973) CRP No 1329 of 1973 (Andh Pra) 7 
AIR 1941 Mad 817 10 
AIR 1930 Mad 528 12 
AIR 1922 Mad 65 10 


AIR 1919 Mad 709: ILR 42 Mad 52 10 
Advocate General for M. O. Audinara- 
yana Reddy, for Petitioner; G. V. R. Mo- 
han Rao, (Zor Nos, 1 to 4) and Y. B. Tata 
Rao, (for No. 5), for Respondents. 
ORDER:— This revision petition arises 
out of an order passed by the Subordi- 
nate Judge, Adoni, dismissing an appli- 
cation J. A.. No. 377 of 1976 in O. S. 
No. 44 of 1970. The application was filed 
under O. 20 R. 15 C. P. C. for passing 


a final decree in the suit which is one - 


fer dissolution of partnership. 


2. The 5th defendant in the suit is the 
petitioner. The first respondent is the 
plaintiff in the suit. He filed the -suit for 
rendition cf accounts and for dissolution 
of partnership in respact of the firm run 
under the rame and style of “Vishnu Cot- 
ton Ginning Pressing Factory.” The par- 
ties entered into a compromise and a pre- 
liminary decree was passed on 22-4-1972 
in accordance with the terms of the com- 
promise, Under the terms of the compro- 
mise, the petitioner became the absolute 
ard exclusive owner of the factory and 
other assets of the firm. He also became 
entitled to the outstanding dues to the 
firm and also any mcney that has been 
peid by him or becorre due and payable 
by the firm before the dissolution and 
paid by the petitioner, The fifth clause 
in the compromise decree which is rele- 
vent for the purpose of this revision peti- 
tion is as follows:— 


“That the accounts of the factory 
heving been approved by all the defen- 
dents excenot 6th defendant, the income 
ard expenditure will be deducted from 
the amount shown as ber their share and 
belance only will be drawn by the res- 
pective parties in the court, that the ex- 
penditure for sales. tax, income taxes 
dues can be looked into by all the parties 
and apportioned between them.” 

3. The accounts of the firm show a 
debit entry of Rs. 18,522/- against the 
account of the 5th resvondent 4th defen- 
‘dant. Under the preliminary compromise 


decree the petitioner is entitled to reco-- 


A.I. R, 


ver the amount due by the 5th respon- 
dent. At the time of dissolution of the 
firm, the firm was liable to pay electri- 
city charges, municipal taxes ste, Under 
cl. 5 of the compromise decree the income 
and expenditure shall have to be deduct- 
ed from the amount shown as per their 
respective shares and the respective par- 
ties will ħave to draw the balance from 
the application for the passing of the final 
decree in terms of the cl. 5 of the preli- 
minary decree against the 5th respondent 


for an amount of Rs. 25,227-50 and 
against respondents 7% and 8 for 
Rs, 1,111/-. The 5th respondent alone 


opposed the application, He contended 
inter alia that the application was not 
maintainable in law, that the application 
was barred by the principles of res judi- 
cata since the application I. A, No. 215 
of 1972 for the appointment of a Com- 
missioner and for passing of the final 
decree was already dismissed and the 
same was also confirmed by the High 
Court in A. S. No. 501 of 1973. It was 
further pleaded that the amount due by 
the 5th respondent was paid to the first’ 
respondent personally in his personal 
account and in proof of discharge of the 
said debt he obtained a receipt from the - 
Ist respondent and the same was also 
filed into Court in I A. No. 215 of 1972. 
It was, therefore, contended that the 
petitioner was not entitled for.a decree 
for Rs, 18,552/-. 


4. The first respondent did not file 
any counter, The other respondents re- 
meined ex parte. 


5. The learned Subordinate Judge 
fremed the following two poimts for 
decision:— 

1. Whether the present petition is 
barred by principles of res judicata. 

2. Whether the. petitioner is entitled 
to final decree seeking the relief which he 
has prayed for. 


6. On the first point the learned Sub- 
ordinate Judge held that there is noth- 
ing in the Code which prohibits the 
Court from passing one or more final 
decrees to completely dispose of the suit 
and that the decision of the High Court 
in dismissing the appeal A. S. No, 501 
of 1973 preferred against the orders in 
I. A. No. 38 of 1973, did not operate as res 
judicata. However, on the second point, 
the learned Subordinate Judge observed 
that since the other disputes between the 
parties have been completely disposed of, 
the only dispute between the petitioner 
and the 5th respondent ‘as regards the 
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liability of the 5th respondent for a sum 
of Rs. 18,500/- cannot be gone into ct 
this stage and that the petitioner was at 
liberty to file a separate suit against tke 
5th respondent. Accordingly, he dismis- 
sed the petition, Hence this revision 
petition. 

7. It is contended by the learned 
Advocate General, appearing for the 
petitioner that having rightly held that 
one or more final decrees can be passed 
in a suit to finally adjudicate the dispuce 
between the parties, the Court below 
erred in dismissing the application on the 
ground that the petitioner was at liber-y 
to file a separate suit without going inio 
the merits of the application, He placed 
great reliance on the observations bf 
Venkatarama Sastry, J., 
No. 1329 of 1973 (Andh Pra). That Civil 
Revision Petition arose out of anothar 
application I. A. No. 215 of 1972 in the 
same suit filed by the 5th respondent 
4th defendant in pursuance of the con- 
promise decree for the issue of a cheque 
for Rs. 75,000/- in his favour. That appi- 
cation had been opposed by the peti- 
tioner herein on the ground that the 5th 
respondent was due to the firm in a sum 
of Rs. 18,500/- and therefore it had to 3e 
deducted before payment of the amount 
due to the 5th respondent, In that appi- 
cation, as in the present application, tre 
defence of the 5th respondent was that 
he had paid this amount under Ex. A-1 
to- the plaintiff lst respondent because it 
was an amount due to him personaly 
and not the amount due to the firm. But 
the petitioner filed an affidavit of the 
first respondent to the effect that, that 
amount was not paid to him at all. The 
lower Court in that application also held 
that the 5th respondent could only agi- 
tate the matter in a separate suit. Ven- 
katarama Sastry, J., held; 


“These are all matters, which have got 
to be looked into and finally adjusted 
before the amounts are really paid out to 
the respective parties, It was not alto» 
gether a separate cause of action as was 
held by the. lower Court. There was, 
therefore, mo necessity for driving the 
petitioner to a separate suit, when the 
petitioner was .able to file elaborate eri~ 
dence about this transaction, The lower 
Court was, therefore, not justified in my 
opinion in rejecting this claim and in 
directing the 4th defendant to draw cut 
the said sum of Rs. 18,500/- and furnish- 
ing third party security.” 

8. Therefore, it is argued by. the 
learned Advocate General that the lower 
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Court was not right in dismissing the 
application filed by the petitioner refer- 
ring him to a separate suit in respect of 
the claim of this very same sum of 
Rs, 18,500/-. d 


9. The learned counsel for the 5th 
resondent, however, raised a preliminary 
objection to the maintainability of the 
revision petition. His objection is that 
the order sought to be revised is appeal- 
able and a revision petition is not main- 
tainable, It is, therefore, mecessary to 
examine the soundness of the prelimi- 
nary objection before embarking upon 
the consideration of the merits of the 
contentions of the learned Advocate 
General. l 


10. The question is whether the dis- 
missal of an application for final decree 
under O. XX R. 15 C. P. C. is a decree 
in the suit and is, therefore, appealable 
as a decree under S. 96 C, P. C. The 
learned counsel for the 3th respondent 
Mr. Y. B. Tata Rao, seeks strong support 
from the decision of the Madras High 
Court in G. Subbayya v. K. Venkata Hanu- 
mantha Bhushana Rao, AIR 1941 Mad 
817, wherein. Wadsworth and Patanjali 
Sastry, JJ. relying upon two earlier deci- 
sions of the Madras High Court in Sub- 
balakshmi Ammal v. Rama Linga Chetti 
(1919) ILR 42 Mad 52 ; (AIR 1919 Mad - 
709) and Venkataiah v. Venkatasubbaiah 
AIR 1922 Mad 65 held that the dis- 
missal of an application for a final decree 
‘in a suit for sale on a mortgage is appeal- 
able as a decree under S. 96 C.P.C. and 
is not open to revision under S, 115 
CPC 


11. In that case, the learned Judges 
were concerned with an application dis- 
missed under O. 34 R.5 C. P.C. ina 
suit for sale on mortgage. The effect of 
an order passed. under O. 34 R. 5 C. P.C. 
is to dismiss the plaintifi’s suit for the 
realisation of the mortgage money by 
sale of the mortgaged property, It is, 
therefore a final adjudication in the suit 
determining the rights of the parties and, 
therefore falls within the definition of 
a decree under S, 2 (2), C.P.C. There- 
fore, it was rightly held that an appeal 
lies against such an order, 


12. An application filed under O. 20 
R. 15 C. P. C. for the passing of the 
final decree is an interlocutory applica- 
tion in the suit itself, The directions in 
the preliminary decree are merely sought 
to be carried out and the proceedings 
are in the mature of continuation of the 
suit, The dismissal of such an application 
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for carrying out the directions in a 
clause of the final (prelimimary?) decree 
does not finally dispose of the suit itself 
and is, therefore not a ‘decree’ against 
which an appeal lies under S. 96 C. P.C. 
In this context the decision referred to 
by the learned Advocate General in 
Ramanathan Chetty v. Alagappa Chetty, 
AIR 1930 Mad 528 may be of some rele- 
` vance, In that case, Curgenven, J., ob- 
served that the proceedings which take 
place between the two decrees (prelimi- 
nary decree and final decree) are in the 
nature of a continuation of the suit for 


the purpose of carrying out the directions ` 


contained in the preliminary decree. In 
that case, a revision ‘petition filed under 
S. 115 C. P. C. alone was entertained 
against an order passed in an application 
under O. 20 R. 15 C. P. C. In this case 
also the application filed by the peti- 
tioner was merely to decide the rights 
and obligations of the parties under cl. 5 
oz the preliminary decree. The learned 
[Subordinate Judge dismissed the appli- 
cation. I have no hesitation to hold that 
the order passed by the Court below is 
not a decree. Therefore the Civil Revi- 
sion Petition is maintainable, 


13. Then there remains the questions 
whether the learned Subordinate Judge 
has failed to exercise the jurisdiction 
vésted in him in referring the petitioner 
to a separate suit instead of deciding the 
claim. The petitioner specifically claimed 
the amounts as due and realisable under 
CL 5 of the compromise preliminary 
decree in the suit. The plea of the res- 
pondent was that he paid the amount to 
the first respondent personally in his 
personal account and that in proof of the 
discharge of the said amount he obtained 
a receipt from the first respondent. It 


was therefore, his contention that he 
was not liable to pay the amount of 
Rs. 18,500/- to the petitioner. But the 


petitioner filed an affidavit of the ist 
respondent himself to the effect that he 
received no such payment. This Court 
in C. R. P. No, 1329 of 1973 on an ear- 
lier occasion considering the very same 
plea held that it was mot a separate 
cause of action to drive the petitioner to 
a separate suit and the lower Court was 
nct, therefore, justified in rejecting the 
claim. All the necessary evidence was 
already adduced. There is no further evi- 
dence that could be adduced in respect 
of the subject matter of the claim. In 
the circumstances, it must be held that 
the learned Subordinate Judge failed to 
exercise his jurisdiction in referring the 
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petitioner to a separate suit instead of 
determining the claim in the application. 
The order of the learned Subordinate 
Judge dismissing the application JI. A. 
No. 377 of 1976 in O. S. No. 44 of 1970 
is set aside. The Subordinate Judge shall 
now restore the said application to file 
and dispose it of afresh according to law 
in the light of the aforesaid observa- 
tions. 
14. The Civil Revision Petition is 
accordingly allowed. No Costs. 
Revision allowed. 
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A. V. KRISHNA RAO, J. 


Depatla Ammannamma, Petitioner v 
D. Ramireddy and others, Respondents. 

Civil Revn. Petn. Nos. 800 and 801 of 
1977, D/- 26-10-1977.* 

Limitation Act (36 of 1963), S. 5 
and Arts. 137, 120, 121 — Some of seve- 
ral legal representatives of deceased 
defendant already brought on record — 
Remaining representative seeking to be 
impleaded — Limitation — Art. 137 
applies and not Arts. 120 and 121. 
(C. P. C. (1908), O. 22, R. 4). 


On death of the defendant during 
pendency of appeal his daughter’s twa 
minor sons were brought on record as 
his legal representatives, They were re- 
presented by their mother as guardian. 
She applied for being impleaded herself 
on ground that being daughter she was 
the Class I heir of the deceased. 


Held, as some of the legal representa- 
tives of the deceased were already on 
record, limitation for impleading her 
would be governed by Art, 137 and not 
by Arts. 120, 121: And as the application 
was filed within 3 years, no question of 
delay or it being condoned under S. 5 of 
the Limitation Act would arise. AIR 1963 
Andh Pra 406, Rel, on. (Para 4) 

Anno: AIR Comm. Lim. Act, (5th Edn.), 
S. 5, Notes 1 & 2, 5-A, 6-A; Art. 121, 
N. 8; Art. 121. N. 3; Art. 137, N. 12, 13; 
Civil P. C. (7th Edn.), O. 22, R 4 N. 7 
& 9. 

Cases Referred: Chronological 
AIR 1963 Andh Pra 406 

Miss V, Lakshmi Devi, for Petitioner 

in both the Petns, 


*(Against order of Sub. J., Madanapalli, 
D/- 31-3-1971.) 


DV/EV/B705/78/AGT/DVT 


Paras 
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ORDER:— These two civil revisicn 
petitions may be disposed of by a com- 
mon order. 


The relevant facts are, that the revi- 
sion petitioner, who is the daughter 3f 
one Konda Reddy, had filed an applica- 
tion to implead her also as a legal ræ 
presentative of her deceased father on 
the ground that she is a Class I heir io 
her father and also on the ground of a 
certain will said to have been executed 
by late Konda Reddy, her father. The 
lower Court had dismissed C. M. P. 17 
of 1977 filed by her for condonation of 
the delay in filing the application to bring 
her on record as a legal representative. 
As a consequence, her petition to be im- 
pleaded as a legal representative which 
remained unnumbered was also dismis- 
sed. In the two present. revision petitions 
the correctness of these orders of tze 
lower appellate Court are questioned. 


2. Briefly the relevant facts are, that 
the suit which gave rise to these proceed- 
ings previously came up to the Hizh 
Court in a second appeal. The 3rd res- 
pondent in the second appeal was Konia 
Reddy, the father of the petitioner, He 
died on 20-8-1974. In second appeal, res- 
pondents 1 and 2, who were minors then 
and who were represented by the present 
petitioner, who is their mother as guer- 
dian, were brought on record as legal 
representatives of the deceased 3rd res- 
pondent in the second appeal. Ultimate_y, 
the second appeal was allowed and the 
case was remanded to the lower Court. 
The appeal in the lower Court is A. S. 
No. 12 of 1971 and is pending disposal 
after remand by the High Court. 


3. The Court below dismissed C.M_P. 
No. 17/1977 in A. S. No. 12/1971 filed 
by the present petitioner holding that 
there were no grounds made out for 
condoning the delay in filing the petiticn. 
Consequently, the petition was dismiss2d 
with costs, 

4. It is contended by Miss V. 
Lakshmidevi for the petitioner that 
there was really no need for the pezi- 
tioner to have filed any application under 
S. 5 of the Limitation Act for condon- 
tion of the delay in filing an application 
to bring her on record as a legal repre- 
sentative of her deceased father. It is her 
contention that to an application lize 
the present one wherein her two minor 
sons have been recorded as the legal 
representatives of the deceased Konda 
Reddy in second appeal, it is not 
Art. 120 or 121 of the Limitation Act 
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that would apply, but it is Art. 137 of 
the Limitation Act that is attracted. 
Article 137 of the Limitation Act pro- 
vides a period of limitation of three 
years for the filing of any application 
for which no period of limitation is pro- 
vided elsewhere in the division, the 
commencement of the period being when 
the right to apply accrues. She submit- 
ted that there is really no question of 
limitation in the instant case for the 
reason that already the two sons were 
on record as legal representatives and 
that being so, any application by a per- 
son in the position of the present peti- 
tioner can file an application within 
three years under the residuary Art. 137 
of the Limitation Act. Her contention is 
supported by a decision of this Court 
reported in Venkataramayya v. Munnem- 
ma, AIR 1963 Andh Pra 406, It was 
ruled in that decision that where there 
are several legal representatives of a 
deceased defendant, it is sufficient if all 
the legal representatives known. after 
due diligent enquiry are joined within 
the period of limitation and where some 


of the legal representatives have been 
brought on record on an application 
made within the limitation, the subse- 


quent application for bringing the other 
persons on record as legal represen- 
tatives is mot governed by the 90 days’ 
rule, but is governed by the limitation of 
three years, as provided for under Arti- 
cle 181 of the Limitation Act. That was 
old Limitation Act. 
The principle of this decision is applic- 
able by reason of Art. 137 of the Limi- 
tation Act of 1963. Following the above 
decision, I allow C. R. P. No. 800/1977, 
setting aside the order of the Court be- 
low. I hold that this is really a case 
where there is no delay. The petitioner’s 
father, Konda Reddy, died on 20-8-1974 
and the présent application in the Court 
below was filed on 20-2-1977, It is clear- 
ly within three years from the date of 
the death of Konda Reddy. As a conse- 
quence of allowing C.R.P. No. 800/1977, 
C. R. P. No. 801/1977 also must be allow- 
ed, as the order in that revision’ petition 
was only consequential upon the order 
now set aside by me in C. R. P. No, 800/ 
1977. Thus, both the civil revision peti- 
tions stand allowed. As the respondents- 
are not represented, there will be no 
order as to costs, 





Petitions allowed. 
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' MRS. AMARESWARI, J. 


The Deputy Director of Agriculture, 
Khammam and another, Appellants v. 
Sarvadevabhatla Ramanadham and 
others, Respondents. 

First Appeal S, R, No. 28856 of 1977; 
C. M. P. S. R. No. 30593 of 1977, 
D/- 14-9-1977.* 


Land Acquisition Act (1 of 1894}, 
Ss. 54 and 30 — Appeal — Order passed 
by Civil Court on a reference under 
S. 30 is appealable as a decree and not 
as an award under S, 54 — When the 
amount involved is less than Rs, 15,000/- 
appeal lies only to the District Court 
under S. 17 of A. P. Civil Courts Act 
and not to High Court, (Andhra Pradesh 
Civil Courts Act (36 of 1954), S. 17) — 
(Civil P. C. (5 of 1908), S. 96). 


An order passed by the Civil Court 
on a reference under S. 30 of the Land 
Acquisition Act on the question of the 
entitlement of the compensation award- 
ed under the Land Acquisition Act is a 
decree within the meaning of S. 2 (2), 
C. P. C. and hence an appeal lies under 
the provisions of S. 96 of C. P. C. to the 
Court authorised to hear appeals, Under 
S. 17 of the Andhra Pradesh Civil Courts 
Act an appeal lies from any decree or 
order in a civil suit or proceedings, of 
the Court of the Subordinate Judge, to 
the District Court when the amount or 
velue of the subject-matter of the suit 
or proceeding is not more than 
Rs. 15,000/-. (Para 11) 


Even in respect of orders passed by 
the Courts on a reference under S. 30 of 
the Act appeals would lie to the High 
Court provided that the valuation is 
more than Rs. 15,000/-. But that is by 
virtue of the provisions of S. 96 of Civil 
P. C. read with S. 17 of the Andhra 
Pradesh Civil Courts Act. In the instant 
case as the valuation is less than 
Rs. 15,000/-, appeal lies only to the 
District Court under S, 17 of the Andh- 
ra Pradesh Civil Courts Act. Section 54 
of the Land Acquisition Act has mno 


application as the order under appeal 
cannot be said to be an award within 
th2 meaning of the said section. (Case 
law discussed). (Para 14) 


Anno: AIR Manual (3rd Edn), Land 
Acquisition Act, S. 54, N. 4; S. 30, N. 6; 


*(Against Decree of Sub-Judge, Kham- 
mam in O. P. No. 62 of 1976). 
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Dy. Director of Agriculture v. S, Ramanadham 


A.L R. 
oe Comm., C. P. C. (9th Edn.), S. 96, 
4 


Cases 


Referred: Chronological Paras 

“(1976) C. M. A. S. R. No. 70706 of 1976 
(Andh Pra) 13 
AIR 1970 Ker 30 (FB) 11 
AIR 1956 Mys 28 10 
AIR 1940 Mad 474 (FB) 8, 11 
AIR 1939 PC 133 8 
AIR 1939 Mad 716 7, 11 
AIR 1934 Mad 103 (2): ILR 57 Mad 271 
(FB) 8 


AIR 1929 Mad 223 6, 11 
AIR 1922 PC 80 : ILR 45 Mad 320 
5, 8, 9, 11 
Govt. Pleader for Panchayat Raj on 
behalf of the Appellants and Petitioner 
in both the appeal and the Petition; 
Standing Counsel for Central Govern- 
ment, on behalf of the Respondents in 
both the appeal and the Petition. 


JUDGMENT: — In these S. R. Nos, 
the question that falls for consideration 
is whether the appeal preferred by the 
appellants under S. 54 of the Land 
Acquisition Act is maintainable. The 
value of the appeal is Rs, 10,049-38 Ps. 


2. The present appellant is the Dy. 
Director of Agriculture, Khammam. He 
filed an application before the Collector 
under the Land Acquisition Act for pay- 
ment of a sum of Rs, 10,049-38 ps. 
awarded towards compensation for ac- 
quisition af certain lands. Accordnig to 
him the lands belong to the third 
claimant therein who had misappropriat- 
ed a sum of Rs. 4,00,000/- and odd while 
he was in service and hence in recovery 
of the said amount that is appropriated 
he is entitled for the same. The case of 
the first claimant was that the lands, 
which were acquired and in respect of 
which compensation was determined 
by the Collector under S. 11 do not be- 
long to the third claimant, but belong to 
him. As a result of the dispute with 
regard to the apportionment of the 
amount on the basis of the title of the 
property, the Land Acquisition Officer 
made a reference to the Court under 
S. 30 of the Land Acquisition Act. On 
such reference the matter was taken on 
file as O. P. No. 62 of 1976 by the Sub- 


‘ordinate Judge’s Caurt, Khammam who 


held that the first claimant is the owner 
of the property and hence entitled to the 
amount in question, Aggrieved by the 
said order of the lower Court the pre- 
sent appeal is filed by the Deputy Direc- 
tor of Agriculture, Khammam under 
S. 54 of the Land Acquisition Act in 
this Court. 
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3. The office has raised an objection — 


that the appeal is not maintainable in 
this Court.in view of the fact that the 
value of the appeal is less than Rupees 
15,000/- and since the order of the lower 
Court is a decree within the meaning of 
S. 96 of Civil P. C. the appeal lies orly 
to the District Court under S. 17 (1) (ii) (a) 
of the Andhra Pradesh Civil Courts Act. 
In these circumstances the matter is 
referred to the Court for opinion. 


4. The question that arises for consi- 
deration is whether the provisions of 
S. 54 of the Land Acquisition Act are 
attracted in the instant case. It is not in 
dispute that the order of the lower Court 
in the instant case deciding as to who is 
the person that is entitled to the amount 
on a reference under S, 30 of the Land 
Acquisition Act is a decree of the Court. 
Under S.-96 of the Civil P. C. an appeal 
shall lie from every decree passed by 
any Court exercising original jurisdic- 
tion to the Court authorised to hear p- 
peals from the decisions of such Courts. 
Then the question is, to which Court 
does the appeal lie in the instant case. 
Under S. 17 of the Andhra Pradesh 

` Civil Courts Act an appeal shall, wken 
it is allowed by law, lie from any decree 
or order in a Civil Suit or proceeding of 
the Court of the Subordinate Judge to 
the District Court when the amount or 
value of the subject-matter of the suit 
or proceeding is not more than Rupees 
15,000/-. Thus it is clear that when ithe 
value of the subject-matter of the suit 
or proceeding is less than Rs, 15,000/- 
an appeal lies only to the District Cotrt, 
But Mr. Rama Swamy, the learned Gov- 
ernment Pleader appearing for the ap- 
pellant contends that by virtue of the 
non obstante clause in S. 54 of the Lend 
Acquisition Act all appeals in respect of 
orders passed under the Land Acquisi- 
tion Act lie only to the High Court 
irrespective of the valuation and hemce 
even though under S. 17 of the Civil 
Courts Act an appeal lies to the District 
Court the valuation being less than 
Rs. 15,000/-, in this case the appeal be-ng 
from an order passed under the Land 
Acquisition Act the appeal lies only to 
the High Court. Section 54 of the Lend 
Acquisition Act reads thus :— 


“54. Appeals in proceedings before 
Court: Subject to the provisions of zhe 
Code of Civil Procedure, 1908, applicable 
to appeals from original decrees, end 
notwithstanding anything to the contrary 
in any enactment for the time being in 
force an appeal shall only lie in any, 
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proceedings under this Act to the High 
Court from the award, or from any part 
of the award, of the Court and from any 
decree of the High Court passed on such 
appeal as aforesaid an appeal shall lie to 
(the Supreme Court) subject to the pro- 
visions contained in S. 110 of the 
Civil P. C. 1908 and in O. XLV 
thereof.” ; 

It is true that if this section applies the 
above appeal is maintainable, but it is 
seen from the above section that appeals 
shall lie to the High Court in any pro- 
ceedings under the Land Acquisition 
Act from the awård or from any part of 
the award of the Court below. Hence 
what is to be determined is whether the 
order passed by the lower Court against 
which the above appeal is preferred is 
an award within the meaning of S. 54 
of the Land Acquisition Act, 


5. The first decision to be noticed in 
this connection is Ramachandra v. Rama- 
chandra, AIR 1922 PC 80 equivalent to 
ILR 45 Mad 320. The question that 
arose in this decision is whether the 
order of the Court on a reference under 
S. 30 of the Arbitration Act is an award 
under the Act. It is observed as fol- 
lows :— 


“When once the award as to the 
amount has become final, all questions 
as to fixing of compensation are then at 
an end; the duty of the Collector in case 
of dispute as to the relative rights of 
the persons together entitled to the 
money is to place the money under the 
control of the Court, and the parties 
then can proceed to litigate in the ordi- 
nary way to determine what their right 
and title to the property may be. The 
award as constituted by statute is noth- 
ing but an award which states the area 
of the land, the compensation to be 
allowed and the apportionment among 
the persons interested in the land of 
whose claims the Collector has informa- 


tion meaning thereby people whose 
interests are not in dispute, but from 
the moment when the sum has been 


deposited in Court under S. 31 (2) the 
functions of the award have ceased; and 
all that is left is a dispute between 
interested people as to the extent of 
their interest, Such dispute forms no 
part of the award, and it would indeed 
be strange, if a controversy between two 
people as to the nature of their respec- 
tive interests in a piece of land, should 
enjoy certain rights of appeal, which 
would be wholly taken away when the 
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piece of land was represented by a sum 
of money. paid into Court.” 

From these observations it is clear that 
wnen once the amount has been deposit- 
eo under S. 31 (2) of the Land Acquisi- 
tion Act as it happened in the present 
case the functions of the award have 
ceased and the adjudication relates only 
to the title of the parties which would 
only be a decree of the Court. 


6. In Mahalinga v. Theetharappa, 
AIR 1929 Mad 223 a similar question 
arose whether a decision on reference 
urder S. 30 of the Land Acquisition Ac: 
is not an award within the meaning of 
S. 54 of the Land Acquisition Act and 
hence no appeal would lie against i; 
ur.der that Section. At page 224 it is held 
as follows :— 


“A decision in a reference under S. 30 
is not an award within the meaning oz 
S. 54. The decision of a Court as to the 
rights of the contending parties on ¢ 
reference under S. 30 cannot be said te 
be an award under the Act. After the 
award has been made the Court deter- 
mines who are entitled to the whole or 
a portion of the award,” 


Having held that S. 54 of the Land Ac- 
quisition Act is not applicable the 
Madras High Court has held that “such 
a decision is a decree within the mean- 
ing of S. 2, el. (2) of the Civil P. C. and 
hence an appeal lies under S. 96 of the 
Civil P. C. It is further held that appeal 
against a decision under reference under 
S. 30 where the amount involved is less 
than Rs. 5,000/- is not an appeal from 
an award and therefore it lies to the 
District Court and not to the High Court. 
It may be noticed in this connection that 
at the relevant point of time under the 
Madras Civil Courts Act an appeal lies 
to the District Court if the amount does 
not exceed Rs. 5,000/- and if the amount 
exzeeds Rs. 5,000/- appeal lies to the 
High Court. 


7. In Raghunatha Duraisingam v. 
Karuppiah, AIR 1939 Mad 716 it was 
held that “where on a dispute between 
two parties as to the right to receive 
the compensation money under the Land 
Acquisition Act, a reference is made by 
one of the parties to a Subordinate Judge 
under S. 30, the order passed by the 
Subordinate Judge under S. 32 in the 
proceedings before him is a decree and 
an appeal lies from it to the District 
Judge.” It is no doubt true that in the 
present case the question that arose was 
whether the Subordinate Judge is a spe- 
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cial Judicial Officer appointed to per- 
form the functions of the Court and 
hence no appeal would lie from his order 
under the provisions of the Civil Proce- 
dure Code against the order of Court 
specially constituted under the statutory 
authority, Nevertheless the observations 
of the Division Bench in the said case 
are to the effect that the order passed 
by the Subordinate Judge under. the 
Land Acquisition Act on a reference 
under S. 30 is a decree and an appeal 
lies from the said decree under the pro- 
visions of the Civil Procedure Code. 

8 In Chikkanna v. Perumal, AIR 
1940 Mad 474, a Full Bench of the 
Madras High Court after having refer- 
red to the various decisions on this 
question has observed as follows :— 


“In my opinion, all controversy is set 
at rest by the judgment of the Privy 
Council in ILR (1939) All 460 (equiva- 
lent to ATR 1939 PC 133). The opinion 
expressed in ILR 45 Mad 320: (AIR 
1922 PC 80) was there re-affirmed, not- 
withstanding the alteration made by the 
present Code in the definition of the 
word ‘decree’. In the light of the recent 
pronouncement of the Privy Council, ` 
ILR 45 Mad 320: (AIR 1922 PC 80), 
must be taken to decide that an order, 
not merely the order on appeal but an 
order determining a reference under 
S. 18 or under ’S, 30 — it is admitted 
that there is no difference in principle 
between the two sections — is to be ` 
regarded as a decree and not as an 
award. It follows that the interpretation 
to ILR 45 Mad 320: (AIR 1922 PC 80), 
given by the Full Bench in ILR 57 Mad 
271 : (AIR 1934 Mad 103 (2)), can mo 
longer be regarded as being authori- 
tative.” 

9. From these observations it is clear 
that the view of the Privy Council in 
ILR 45 Mad 320: (AIR 1922 PC 80) 
must be taken to mean that an order 
under S. 30 is not an award, but only a 
decree, 


10. In Brahmeswara v. Rudriah, AIR 
1956 Mys 28 the Mysore High Court has 
held that crders made on a reference 
under S. 30, Land Acquisition Act settle 
disputes about apportionment of com- 
pensation, and are to be deemed ag 
decrees and appeals against them are toe 
be filed in the Courts having jurisdiction 
according to the amounts involved. But 
when there is a composite reference 
under Ss. 18 and 30 to the Civil Court 
for adjudication of the adequacy of com~ 
pensation and also the persons to whom 


$ 
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it is due and both these are disposed of 
by onè order, the order is an award 
within the meaning of S. 54 and the 
forum of appeal against it will be the 
High Court irrespective of whether the 
appeal is directed against the order as 
to the amount of compensation only or 
against the order about persons to whom 
it is declared to be payable. 


11. From all the decisions cited abcve 
it is clear that an order passed by ihe 
Civil Court on a reference under S. 30 
of the Land Acquisition Act on the qu2s- 
tion of the entitlement of the compen- 
sation awarded under the Land Acquisi- 
tion Act is a decree within the meaning 
of S. 2, cl. (2) of the Civil P. C. amd 
hence an appeal lies under the provi- 
sions of S. 96 of the Civil P. C. to the 
Court authorised to hear appeals. As it 
is observed earlier under S. 17 of ~he 
Andhra Pradesh Civil Courts Act an 
appeal lies from any decree or order in 
a civil suit or proceeding, of the Court 
of the Subordinate Judge, to the Tis- 
trict Court when the amount or value of 
the subject-matter of the suit or peo- 
ceeding is not more than Rs. 15,000/-. In 
the instant case the amount or value of 
the subject-matter of the proceeding in 
the lower Court is only about Rs. 10,0¢0/- 
and hence an appeal lies only to he 
District Court. Mr, Rama Swamy zhe 
learned counsel for the appellant drews 
my attention to a decision of the Kerala 
High Court in P. D. Devaswom v. 
U. Pylee, AIR 1970 Ker 30 (FB), where- 
in it is held that “all appeals from zhe 
decisions of the Subordinate Judge in 
Land Acquisition proceedings lie to High 
Court irrespective of valuation of he 
subject-matter.” Relying on this deci- 
sion, the learned counsel argues that ihe 
earlier decisions of the Privy Council as 
well as that of the Madras High Court 
in AIR 1929 Mad 223 and AIR 1939 Mad 
716 and AIR 1940 Mad 474 (FB) require 
reconsideration. If the Kerala High 
Court had decided this question with 
reference to the provisions of S. 54 of 
the Land Acquisition Act and held that 
the appeal lies only to the High Court 
irrespective of the valuation on the r2a- 
soning that the decision of the Cotrts 
on a reference under S. 30 of the Lend 
Acquisition Act is an award, perhaps I 
would have felt inclined to refer this 
matter to a Division Bench. But che 
Kerala High Court has-decided the ques- 
tion on the basis of the language employ- 





ed in Ss, 12 and 13 of the Kerala C-:vil: 


Courts Act I of 1957. Under S. 12 of -he 
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Kerala Civil Courts Act all appeals from 


_decrees and orders of the District Court 


or Subordinate Judge’s Court except as 
provided under S. 13 of the said Act 
shall when such.appeals are allowed by 
law lie to the High Court. Section 13 of 
the said Act which is an exception to 
S. 12 provides that appeals from the 
decrees and orders of Subordinate 
Judge’s Court lie to the High Court 
excepting those where the amount or 
value of the subject-matter of the suit 
does not exceed Rs, 10,000 in which case 
the appeal shall lie to the District 
Court. In the case before the Kerala 
High Court it is no doubt true that the 
valuation was less than Rs. 10,000/-. But 
having regard to the word ‘suit? used in 
S. 13 the Kerala High Court has held 
that S. 13 has no application because the 
proceeding before the said Court was 
not a suit and that in case of a suit it 
has got to be presented by a plaint as 
required by S. 26 of the Kerala Civil 
Courts Act. If S. 13 had no application, 
under S. 12 of the Kerala Civil Courts 
Act all appeals from the orders of the 
Subordinate Judge shall lie to the High 
Court. Hence the decision of Kerala High 
Court depended upon the construction 
of the language employed in Ss. 12 and 
13 of the Kerala Civil Courts Act and 
in that view the appeals ware held to 
be maintainable in the High Court even 
though the valuation was only less than 
Rs. 10,000/~. The case before me does 
not present any such problem as the 
language employed under S. 17 of the 
Andhra Pradesh Civil Courts Act is dif- 
ferent. Section 17 of the Andhra Pra- 
desh Civil Courts Act, 1972 is as fol- 
lows :— 


“17. Appeals from the decrees and 
orders of Courts in the District :— 


(1) An appeal shall, when it is allow- 
ed by law, lie from any decree or order 
in a civil suit or proceeding — : 

(i) of the District Court, to the High 
Court; 

(ii) of the Court of Subordinate Judge— 

(a) to the District Court, when the 
amount or value of the subject-matter 
of the suit or proceeding is not more 
than rupees fifteen thousand; 

(b) to the High Court, in other cases; 
and i 
(iii) of the Court of District Munsiff, 

to the District Court.” : 

The words used in S. 17 are the amount 
or value of the subject-matter of the suit 
or proceeding. Hence under S. 17 where _ 
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the subject-matter of the suit or pro- 
ceeding is less than Fs. 15,000/- appeal 
lies only to the District Court. The sub- 
ject-matter of reference under S. 30 of 
the Land Acquisition Act is certainly a 
proceeding before the Court. Hence un- 
like the Kerala Civil Courts Act, the 
words used in Andhra Pradesh Civil 
Courts Act are suit or proceeding and 
as the value of the subject-matter of 
the proceeding is less than Rs. 15,000/- 
in the instant case appeal lies only to 
the District Court and not to the High 
Court. But Mr. Rama Swamy relies upon 
certain observations of the Kerala High 
Court in support of his contention that 
in all such cases an appeal would lie 
only to the High Court under S. 54 of 
the Land Acquisition Act. It is true that 
the Kerala High Court has made several 
observations in support of this conten- 
ticn. For instance at page 33 it is ob- 
served that “an adjudication on title on 
a reference under S. 18 of the Central 
Act stands on the very same footing as 
such an adjudication on a reference 
under S. 30 or on a deposit under sub- 
sec, (2) of S. 31 unaccompanied by a 
reference.” The further observations are 
that “the result might well.be the ob- 
viously unsatisfactory result that, in a 
given case, the appeal in respect of that 
part of the adjudication that relates to 
title Hes to the District Court whereas 
the appeal with regard to the part that 
relates to the amount of the compensa- 
tion lies to the High Court......... there is 
little difficulty in reading sub-s. (1) of 
S. 26 of the Central Act as requiring 
the award to specify the amount award- 
ed to each of the claimants under each 
of the clauses of sub-s. (1) of S. 23 
having regerd to the fact that the adju- 
dication of the Court on a composite 
reference under S. 18 has, in addition 
to determining the amount to be award- 
ed as compensation, io determine to 
whom the compensation is to be award- 
ed. If that’ be so, the adjudication re- 
garding title would also be an award to 
which S. 54 would apply; and, we might 
mention that, after observing that so far 
as appeals to the Privy Council were 
concerned, the distinction drawn between 
an award and a decree in ILR 45 Mad 
320 : (AIR 1922 PC 80) has become aca- 
demic in view of the amendment of S. 54 
of the Central Act which provides for 


such appeals in the case of awards......... 
Hcwever that might be, as we shall pre- 
sently show, having ragard to the pro- 
visions of Ss. 12 and 13 of the Kerala 
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Civil Courts Act, it makes no difference 
for our purposes whether an adjudica- 
tion regarding title on a reference under 
S. 18 of the Central Act amounts to an 
award or is only a decree.” 


12. These observations no doubt sup- 
port the view canvassed by Mr. Rama 
Swamy, the learned counsel for the ap- 
pellant, but they are only obiter as the 
decision of the Kerala High Court has 
not rested on the construction of S. 54 
of the Land Acquisition Act. In view of 
the decisions of the Madras High Court 
rendered prior to 1954 that the order of 
the Civil Court on a reference under 
S. 30 of the Land Acquisition Act is not 
an award so as to attract the provisions 
of S. 54 of the Land Acquisition Act, and 
I am bound by the said decisions, I hold 
that the objection raised by the office 
that the appeal is not maintainable under 
S. 54 of the Land Acquisition Act is 
valid. 

13. My attention is also drawn to a 
decision of this Court in C. M. A. (S. R. 
No. 70706) of 1976 wherein it was ob- 
served that i i 

“Section 30 of the Act does not refer 
to the expression “Award” at all. On the ` 
other hand, S. 11 as well as S. 18 refer 
to the expression ‘Award’ and it is that 
expression that is used in S. 54 of the 
Act providing for an appeal from such 
an award, With respect to matters not 


intended to be statutorily subsumed 
under the category of “Award?” when 


decided by the Court as defined by the 
Act, that decision under S. 30 of the Act 
is rendered appealable under S, 96 of 
the Civil P. C. and as such it is 
not Civil Miscellaneous Appeal that is to 
be filed against such a dispute contem- 
plated under S, 30 but a regular appeal 
under Section 96 of the Civil P. C. 
The provisions of 5. 54 do not apply to 
a matter that arises under S. 30 of the 
Attan f i 


When the proceedings under S, 30 are 
thus before the Civil Court, those pro- 
ceedings are to be governed by the pro- 
cedure applicable to such Courts and 
therefore, the decision rendered by a 
Court under S, 30, I am of the view, is 
by virtue of S$. 96 of the Civil 
P. ©. appealable to the High Court and 
S. 54 has no application to such a case. 


14. From this decision it follows that 
S. 54 has no application to an order 
passed by the Civil Court on a reference 
under S. 30 of the Act. Even in respect 
of orders passed by the Courts on a 


at 
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reference under S. 30 of the Act- appeals 
would lie to the High Court provided 
that the valuation is more than Rupees 
15,000/-. But that is by virtue of th2 
provisions of S, 96 of the Civil Proce- 
dure Code read with S. 17 of the Andh- 
ra Pradesh Civil Courts Act. In the pre- 
sent case as the valuation is less than 
Rs. 15,000/- and hence appeal lies only 





to the District Court under S. 17 of tha 
Andhra Pradesh Civil Courts Act ani 


S. 54 of the Land Acquisition Act has n3. 


application as the order under appeel 
cannot be said to be an award within the 
meaning of the said section. 


15. In these circumstances, the objec- 
tion raised by the office is upheld. I must 
express my thanks to Mr. Sreeramul1 
who appeared as amicus . curiae and 
assisted the Court. 

Order accordingly. 
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Second Appeal No. 699 of 1977, D} 
14-4-1978,* 


Dissolution of Muslim Marriages Act 
(8 of 1939), S. 2 (ii) — Words “failed to 
provide” must be understood as “failed to 
provide without reasonable cause” (In- 
terpretation of Statutes), AIR 1950 Sind 


8 and AIR 1971 Ker 261, Dissented froma. 


The dissolution of a Muslim Marriage 
at the instance of the wife is governed 
by the provisions of the Act, and the 
words occurring in the enactment have 
to be given their ordinary and reasonable 
meaning, which is one of the basic rules 
of interpretation. A wife, who by her 
own act or conduct, disentitles herself fcr 
maintenance cannot yet be allowed to 
take advantage of her own conduct and 
claim dissolution, The words “failed to 
provide” under S. 2 (ii) do imply a duty to 
provide. If there is no such duty to prc- 
vide, it cannot be said that the 
husband has failed to provide mainter~ 
ance “to his wife. Suppose a wife is of an 
immoral character, or she deliberately 
and against the wishes of her husband. 
lives away from him without giving him 


*(Against Decree of Addl, ‘Chief Judge 
City Civil Court, Hyderabad (Tempo~< 
rary) in Appeal Suit No. 96 of 1977.) 
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her company which she is: bound to, the 
husband cannot still be. compelled to 
provide for her maintenance. The hus- 
band. cannot be compelled to go on pro- 
viding maintenance to enable the wife to 
lead an immoral life. The words “failed 
to provide” must be understood as “fail- 
ed to provide without reasonable cause”, 
The absence of the words “without rea- 
sonable cause” in S. 2 (ii) is immaterial 
and must be deemed to be implicit and 
inherent in the language employed in 
clause (ii), AIR 1944 All 23; AIR 1944 
Lah 336; AIR 1951 Nag 375 and AIR 1957 
Bom 107, Rel. on., AIR 1950 Sind 8 and 
AIR 1971 Ker 261, Dissented from. : 
(Para 7) 
Anno: AIR Manual (8rd Edn.), Dissolu- 
tion of Muslim Marriages Act (1939), 
S. 2 Gi). N. 2. 
Cases Referred: Paras 


AIR 1971 Ker 261 ' 2,7,8 
AIR 1959 Ker 151: 1959 ‘Cri LJ 591 ` 
AIR 1957 Bom 107 

AIR 1951 Nag 375 . 6, 
AIR 1950 Sind 8 
AIR 1946 Pat 467 
AIR 1946 Sind 48 
AIR 1945 Lah 56 
AIR 1944 All 23 
ATR 1944 Lah 336 
ATR 1943 Sind 65 
AIR 1941 Lah 167 


Syed Shah Mohd. Quadri,- for Appel- 
lant; Mirza Imamullah Baig, for Respon-. 
dent. 


JUDGMENT:— The Second Appeal 
raises an interesting question relating to 
interpretation of Clause (ii) of Section 2 
of the Dissolution of Muslim Marriages 
Act, 1939 (hereinafter referred to as 
“the Act”). There has been a divergence 
of opinion among the several High Courts 
in India on this question and, it appears, 
there is no decision of either the Madras 
High Court or this noes on this ques- 
tion. - 


2. The parties to this appeal were 
married in November 1958. They have 
two daughters also who are now said to 
be aged about 17 years and 16 years 
respectively, After the marriage, the hus- 
band (appellant herein) was living in the 
house of his wife’s parents. He left that 
house in July, 1971 on account of cer- 
tain differences. Thereafter, the respon- 
dent filed a petition under Section 488 
Cr. P. C. for maintenance for herself and 
her two daughters, which was allowed to 
the extent of daughters: only. She then 
instituted the ‘present proceedings for dis- 
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solution of marriage on the ground that 
the husband has failed to provide for her 
maintenance for a period of two years, 
The huskand opposed the said suit. The 
trial Court came to the conclusion that 
the wife is not entitled to maintenarce, 
because she was living away from the 
husband without any reasonable cause 
and, for that reason, she was disentitled 
for claiming any maintenance from -he 
husband. If so, it was held, the husbend 
cannot be said to have failed to maintain 
her. The suit for dissolution of marriage 
was, accordingly, dismissed. Im appeal, 
however, the learned Addl. Chief Judge, 
City Civil Court, Hyderabad, following 
the decision . reported in A. Yousuf v, 
Sowramma, AIR 1971 Ker 261, held that 
for the purpose of Section 2 (ii) of the 
Act, the circumstances or reasons for 
which the husband has failed to provide 
maintenance are immaterial and that, so 
long as itis proved that the husband 
has failed to provide maintenance for a 
period of two years, the wife is entitled 
to a decree for dissolution, Even if the 
wif2 was disentitled for claiming main- 
tenance by her own act or conduct, even 
then it was held, it makes no differer:ce 
to the wife’s right to claim dissolution 
on the said ground. 


3. The Dissolution of Muslim ane 
Act, 1939 was passed by the Indian Le- 
gislature with a view to consolidate and 
clarify: the provisions of . Muslim Law 
relating to suits for dissolution of mar- 
riage by women married under Muslim 
Law, Section 2 of the Act, in so far as 
it is relevant for our purposes, reads:— 

“2, A woman married under Muslim 
law shall be entitled to obtain a decree 
for the dissolution of her marriage on 
any one or more of the- following 
grounds, namely:— 

i) XX XX 

(i) that the husband has Ber eer or 
has failed to provide for her mainten- 
ance for a period of two years; 

XX XX 


(iv) that the husband has failed to 
perform, without reasonable cause his 
marital ee for a a period of three 
yeaS. seese esecsoso 


4. A majority of the High Courts in 
India, including the Allahabad, Lahore, 
Nagpur, Rajasthan and Bombay High 
. Courts, have taken the view that the 
words “has failed to provide for her 
maintenance” mean and imply a duty on 
the part of the husband to maintain his 
wife, which he has failed to perform. In 
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other words, it was held that before the 
wife can invoke the’ said provision, she 
must prove that she was entitled to 
maintenance which the husband has fail- 
ed to provide. If the wife by her own 
act or conduct disentitles herself for 
maintenance from her husband, she can- 
not-at the same time be allowed to sue 
for dissolution on the ground- that her 
husband has failed to. provide for her 
maintenance for a period of two years, 
The reason, obviously, is that the wife 
shall not be allowed to take advantage 
of her own wrong. It was held ‘that the 
words “failed to provide” must be under- 
stood as “failed to provide without rea- 
sonable cause”, It was held that the 
absence of the. words. “without reason- 
able cause” in clause (ii) is immaterial 
and that, the said words are implicit and 
inherent in the language employed in ` 
clause (ii). 


5. On the other hand, the Sind High 
Court and V. R. Krishna Iyer, J. (as he 
then was) of Kerala High Court have 
taken the view that the words “failed to 
provide for her maintenance” mean only 
that, and nothing more. By contrasting 
the language of clause (iv) in Section 2, 
they pointed out that where the Legisla-« 
ture wanted to so provide, it would have 
clearly employed the words “without 
reasonable causes”. The use of the said 
words in clause (iv) and the omission of 
such or similar words in clause (ii) was 
held to De significant. Moreover, it was 
held by Krishna Iyer, J. that clause (ii) 
in Section 2 must be understood consis« 
tent with the ethos of the Muslim law 
and the general sociological background 
which inspired the enactment of.the said 
law. Tke learned Judge observed that 
though the Muslim law relating to disso- 
lution of marriage and divorce is quite 
modern and realistic in its approach, the 
Courts, and in particular the Judicial 
Committee of the Privy Council have 
placed an unwarrantedly conservativa 
and pedantic interpretation thereon, with 
the result that the Muslim law on the 
subject tends to .support the male 
chauvinism, reducing the wife to a total- 
ły subject. and dependent status. He - 
observed :— Ea 


“It is a popular fallacy that a Muslim 
male enjoys, under the Quoramic law, 
unbridled authority to liquidate the 
marriage Muslim law, as aps 
plied in India, has taken a course con- 
trary to the. spirit of what the Prophet 
or the Holy Quoran laid down amd the 
same misconception vitiates the law deal« 
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ing with the witfe’s right to divorce...... : 
He then refers to the case of Jamila W/o 
Thabit-ibn-Quais, as also of Asma, one: 
of the wives of Holy Prophet, to empha- 
sise that while the sanctity of marriag? 
is the essential basis. of family life, tho 


incompatibility of individuals and th2 . 


weaknesses of human nature require cer- 
tain outlets and safeguards if that sanc- 
tity is not to be made into a fetish at 
the expense of human life, He, therefore, 
disagreed: with the other High Courts in 
India and held that under Section 2 (i) 
of the Act, a Muslim woman can sue far 
dissolution on the score that she has noz 
as a fact, been maintained even if there 
is good cause for it. 


6. Before expressing my opinion on 
the subject, it would be appropriate to 
quote the following passage, which neatly 
summarises the right of a muslim wife to 
obtain or claim maintenance from her 
husband, from Mulla’s “Principle af 
Mahomedan Law” (16th Edition), occur 
ring at page 301:— 


nN ax vecei fasia Failure tfo maintain :— 


Failure to maintain the wife need not be 
wilful, Even if the failure to provide for 
her maintenance is due to poverty, 
failing health, loss of work, imprison~ 
ment or to any other cause, the wite 
would: be entitled to divorce. Mere inabi- 
lity of the husband to maintain his wite 
is no longer a ground for. refusing a 
divorce (Manak Khan v. Mt. Mulkhan, 
AIR. 1941 Lah 167), and it is absolutely 
immaterial whether the failure to main- 
tain is due to poverty, failing health, 
loss of work, imprisonment or any other 
cause whatsoever (Satgunj v. Rahmat Lil 


ILR (1945) Karachi 327 : 224 Ind Cas 6:- 


AIR. 1946 Sind 48), unless, it is submit- 
ted, her conduct has been such as +o 
disentitle her to maintenance under the 
Mahomedan Law; (Kunju Ismail v. 
Mt. Kedeja Unuma, AIR 1959 Ker 152). 
In 1942 it was held by the Chief Court 
of Sind that the Act was not intended to 
abrogate the general law applicable’ to 
Mahomedans, and “the husband cannot 
be said to have neglected or failed to 
provide maintenance for his wife unless 
under the general Mahomedan Law he 
was under an obligation to maintain her”. 
The wife’s suit for divorce was dism- 
sed as it was found that she was neithar 
faithful nor obedient to her husband,. 
Mt. Khatijan v. Abdulla ILR (1942) Ka- 
rachi 535: (AIR 1943 Sind 65). So also 
was the wife’s suit dismissed, where the 
wife, who lived separately, was not ready 
and willing to perform her part of maria 


Ahmed Abdul Qadeer v; Raffat Banu (J. Reddy J.) 


‘self for 
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tal duties - (Mt. Umat-Ul-Hafiz v. Talib 
Hussain, AIR.1945 Lah 56; Jamila Khatun 
v. Kasim Ali, AIR 1951 Nag 375). Where 
the wife has not been paid her prompt 
dower, she is. entitled to'stay away from 
her husband, and the husband is bound 
to maintain her. If he does not maintain 
her for ‘a period of two years, the wife 
is entitled to divorce (Najiman Nissa v. 
Serajuddin (1946) 228 IC 198 : AIR 1946 
Pat 467)......ececseccsees 


7. Impressive and highly scholastic as 
it is, I am unable to persuade myself to 
agree with the view taken by Krishna 
Iyer, J. in A. Yousuf v. Sowramma, AIR 
1971 Ker 261. The provisions of the, 
1939 Act must be construed in a reason- 
able manner, which is one of the basic 
rules of interpretation, A wife, who by 
her own act or conduct, disentitles her- 
maintenance cannot yet bej. 
allowed to take advantage of her own 
conduct and claim dissolution, The words 
“failed to provide’ do imply a duty to 
provide. If there is no such duty to pro- 
vide, it cannot be said that the husband 
has failed to provide maintenance to his 
wife. Suppose a wife is of an immoral 
character, or she deliberately and against 
the wishes of her husband lives away 
from him without giving him her com- 
pany which she is bound to, the husband 
cannot still be compelled to provide for 
her maintenance. The husband cannot be 
compelled to go on providing mainten- 
ance to enable the wife to lead an im- 
moral life. It is:true that if a marriage 
breaks down, there must be an outlet; 
but, it cannot equally be forgotten that 
the dissolution of a Muslim marriage at 
the instance of the wife is governed by 
the provisions of the Act, and the words 
occurring in the enactment have to be 
given their ordinary and reasonable 
meaning nor are there any compelling 
reasons to place a highly restrictive 
meaning upon the said clause. The words 
“without reasonable cause” must be 
deemed to be implicit in clause (ii), and 
also the absence of these words therein 
cannot, in my opinion, make any differ- 


‘ence, Moreover, a reading of the several 


clauses in Section 2 shows that a right 
is given to a Muslim woman to obtain 
the dissolution of her marriage where 
her husband is guilty of one or. the other 
things mentioned in the several clauses, 
viz., that, his whereabouts: have mof 
been known for a perfod of four years} 
that, he has been sentenced to imprison- 
ment for å period of'sevén years or up- 
wards; that, he has failed to perform his 
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marital obligations for a period of three 
years without any reasonable cause, that, 
he was impotent at the. time of tha 
marriage and continues to be so, and s0 
on and so forth, In this scheme it would 
not be appropriate to introduce a ground 
which entitles the wife to divorce, even 
though the husband’s conduct is totally. 
blameless and where the conduct of the 
wife herself is blame-worthy. 


8. For the above reasons, I agree with 
the view taken in Mt. Badrulnisa Bibi v. 
Mohammad Yusuf, AIR 1944 All 23; 
Zafar Hussain v, Mt. Akbari Begum, AIR 
1944 Lah 336; Jamila Khatun v. Kasim 
Ali, AIR 1951 Nag 375; and Bai Fatma 
v. Mumna Miranji Haji, AIR 1957 Bom 
£07, in preference to the one taken in 
Mt. Noor Bibi v. Pir Bux, AIR 1950 Sind 
8 and A. Yousuf v. Sowramma. AIR 1971 
Ker 261. With the result, the second 
appeal is allowed but, im the circums 


stances, there shall be no order as to 
costs, x 
Appeal. allowed, 
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CHENNAKESAV REDDY, J. ` 


Somasudarshan Goud, Petitioner v, 
The District Collector, Hyderabad and 
another, Respondents. 

Writ Petn. No. 1194 of 1977, D/- 30-3- 
1978, 

(A) Revenue Recovery Act (1 of 1899), 
Ss. 3 and 5 — Power of Collector to issue 
certificate under S. 3 — Scope. 

A combined reading of Ss. 3 and5 
clearly éstablishes that a Collector may 
issue a certificate under S. 3 not only in 
respect of sums recoverable as land re- 
venué amd payable to the Collector but 
also -in respect of sums recoverable as 
land revenue by public officers other 
than the Collector or by local authority. 

. (Paras 5, 6) 

In the instant case, the Collector of 
Bombay, was entitled to recover sums 
recoverable as arrears of land revenue by 


the excise officials of Maharashtra and 


issue the certificate under S, 3 to Collec- 
tor, Hyderabad. (Para 5) 
Anno: AIR Manual (3rd Edn.), Revenue 
Recovery Act, S. 3 N.14; 55 N.L 
(B) Revenue Recovery Act (1 of 1890), 
S. 3 (2) — Certificate signed not by Col- 


lector but by another officer “for Collec- - 


tor? — Presumption of delegation. of 
. F¥/GV/C503/78/AS/DVT 


- Dist, Collector, Hyderabad 


AIR.. 


power to such officer arises in view of . 
S. 114 (e) of Evidence Act. (Evidence Act 
(1872), S. 114 (e).) (Para 6). 
Anno: -AIR Manual (3rd Edn.), Revenue 
Recovery Act, S..3 N. 1. 
. (C) Revenue Recovery Act (1 of 1890), 
Ss. 3 and 4 — A person denying liability 
to pay the amount recoverable under 
S..3 — Proper remedy is to file suit for 


repayment under S. 4 — Writ petition 
challenging liability under S. 3 is not 
maintainable, (Constitution of India, 
Art. 226). (Para 6) 


‘Anno: AIR Manual (8rd Edn.), Revenue 
Recovery Act, S. 3 N. 1; S. 4 N. 1. 

P. Babul Reddy, for Petitioner; Govt, 
Pleader fcr Excise, for Respondents, f 

ORDER:— The Collector, Bombay, by 
his letter No. LRB/MOF/REV/1/74, dated: 
20-9-1975 requested the Collector, Hyde- 
rabad, to collect a sum of Rs. 42 300). as. 
arrears of land revenue from the. peti~ 
tioner, The Collector, Hyderabad, initiated 
proceedings by his letter No. D2/20449/75, 
for the collection of the amount and in- 


- structed the revenue officials to recover 


the amount from the petitioner under 
the Revenue Recovery Act. After receipt 
of this proceeding, the Spl, Revenue Jn= 
spector issued Distraint Order under Sec= 
tion 8 of the: Andhra -Pradesh Revenua 
Recovery Act 1864 and served. it ‘on the 
petitioner on 14-4-1977. It was stated in 
the Disiraint Order that a sum of 
Rs. 42,300/- fell due from the petitioner 
towards teddy licence fees for the year 
1973. The petitioner has now filed this 
writ petition alleging that he never took 
any licence for selling toddy from the 
Excise Authorities in Maharashtra, that 


the Collector, Hyderabad, was not’ entitl- 


ed in law to invoke the proceedings of the 
Revenue Recovery Act 1864 for realis- 
ing the arrears alleged to be due to the 
State of Maharashtra and that, therefore, 
the action initiated by the Collector, 
Hyderabad, for the collection of the 
amount is without jurisdiction. The peti- 
tioner has impleaded the District Collec- 
tor; Hyderabad, and the Special Revenue 
Inspector, Himayatnagar, Hyderabad, as 
respondents to the writ petition. 

2. In the counter-affidavit it is stated 
that the writ petition filed without im- 
pleading the Collector of Maharashtra, 
who has issued the demand for the col~ 
lection of the amount from the petitioner, 
is. not-maintainable and is liable to ba. 
dismissed on that ground alone. It is also, 
contended that an amount payable to a 


. Collector by a defaulter can be collected 


by. .a.Collector of another. District, by. 
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virtue of the statutory provisions of Ss. 3- 
and 5 of- the Revenue Recovery Act, 
1890. o> 2 


3. The only question that is posed for 
consideration in this writ petition is 
whether the Collector, Hyderabad, can 
collect as arrears of land revenue an 
amount payable to the State of Maha- 
rashtra under the Revenue Recovery Act 
of Andhra Pradesh. 

4. The learned Government Pleader 
placed for the demand, reliance on the 
provisions of Ss. 3 and 5 of the Revenue 
Recovery Act, 1890. The learned counsel 


_ for the petitioner pleads that Ss. 3 and 5 
‘have no application to the facts of this 


f 


case and, therefore, the action of the 
Collector of Hyderabad is without juris- 
diction. It is therefore necessary to read 
Sections 3 and 5 of the Revenue Reco~ 
very Act, 1890. 

"3, . Recovery of public demands by 
enforcement of process in other districts 
than those in which they become pay~ 
able:-— (1) Where an arrear of land- 
revenue, or a sum recoverable as an 
arrear of land-revenue is payable to a 
Collector by a defaulter being or having 
property in a district other than that in 
which the arrear accrued or the sum is 
payable, the Collector may send to the 
Collector of that other district a certifi- 
cate in the form as nearly as may be of 
the Schedule, stating — - 


(a) the name of the defaulter and 
such other particulars as may be neces- 
sary for his identification, and . 

(b) the amount payable by him an 
the account on which it is due. — 

(2) The certificate shall be signed by 
the Collector making it (or by any officer 
to whom such Collector may, by order 
in..writing, delegate his duty), and, save 
as otherwise provided by the this Act 
shall be conclusive proof of the matters 
therein stated. 


(3) The Collector of the other district 
shall, on receiving the certificate, pro- 
ceed to recover the amount stated therein 
as if it were an arrear of land-revenue 
which had accrued in his own district. 


5. Recovery by Collectors’ of sums 
recoverable as arrears of revenue by 
other public officers or by local authori» 
ties;:— Where any sum is recoverable as 
an arrear of land-revenue by any publis 
officer other than a Collector or by any 
Jocal authority, the Collector of the dis= 
trict in which the office of that officer 
or authority -is situate shall, on the re- 


. quest of the officer or authority,- proceed 
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to recover the sum as if it were an ar- . 
rear of land-revenue which had accrued - 
in his own district, and may send a cer- 

tificate of the amount to be recovered to 

the Collector of another district -under 

the foregoing provisions of this Act, as 

if the sum were payable to himself.” 


5. S. 3 applies for the recovery of 
public demands by enforcement of pro- 
cess in districts other than those in which 
they had become payable, But, for the 
applicability of the Section the condi- 
tions pre-requisite are: (1) there must 
be an amount recoverable as an arrear 
of land revenue; and (2) the amount 
should’ be payable to the Collector. If 
these two conditions are fulfilled, the’ 
Collector: may send to the Collector of 
the other Districts in which the property 
of the defaulter is situate, the Certificate 
in the form prescribed in the schedule, 
The certificate shall be signed by the 
Collector or by any person to whom such 
power is delegated by him. Under sub- 
sec, (3) of 5. 3, on receipt of the Certi- 
ficate the Collector of the District shall 
proceed to recover the amount stated 
therein as if it were an arrear of land 
revenue which accrued in his own dis- 
trict. S. 5, however, provides for reco- 
very of sums recoverable as arrears of 
revenue by other public officers or by. 
local authorities. Under this section, any 
sum recoverable as arrear of land reve- 
nue by any public officer other than the 
Collector or by any local authority, the 
Collector of the District in which ‘the 
office of that officer or authority ‘is situ- 
ate, shall on the request of the officer or 
authority, send a certificate of the amount 
to be recovered to the Collector of an=- 
other District under S. 3 of the Act as 
if the sum were payable to himself. 


A combined reading of Ss. 3 and 5 
clearly establishes that a Collector mayl 
issue a Certificate under S. 3 not only in 
respect of sums recoverable as land re- 
venue and payable to the Collector but 
also in respect of sums recoverable as 
land revenue by public officers. other 
than the Collector or by local authority. 
Therefore, ` the Collector of Bombay is 
entitled to recover sums recoverable a3 
arrears of land revenue by the excise 
officials and issue the certificate under 
S. 3. The certificate issued under 
Section 3 by the Collector of Bombay is 
exactly in terms of the certificate given 
in the Schedule to the. Act. Therefore, 
the contention of the learned counsel for 
the petitioner that the certificate issued 
by the Collector of Bombay is illegal ‘in-' - 
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asmuch as the amount is not payable to 
the Collector of Bombay cannot be coun= 
tenanced. i 


6. It is then argued, although feebly, 
by the learned counsel for the petitioner 
that the certificate issued under Section 3 

- is not signed by the Collector and, thare- 
fore, is invalid. But sub-sec. (2) of 5. 3 
clearly lays down that the Collector may 
delegate the power of signing the certi- 
ficate to any officer and in this case the 
person who has signed the certificate 
issued under S, 3 has signed ‘for Collec- 
tor’. There is a general presumpcion 
under S. 114 (e) of the Evidence Act 
that official acts have been regularly per- 
formed and, therefore, the person autho- 
fised to sign ‘for Collector’ must have 
Signed the Certificate, Further, the statute 
lftself provides ‘under S. 4 an effective 
remedy to a person who is denying the 
liability to pay the amount recoverable 
ander S. 3. The remedy is by way cf a 
isuit for the repayment of the amount or 
a part thereof. Therefore, the writ peti- 
tion on this ground alone is liable to ba 
rejected in limine. 


7. For the reasons recorded above, 
the writ petition fails and it is accord- 
ingly dismissed with costs, Advocate’s fee 


Rs, 150/ "a 3 
Petition dismiss2d. 


OND 
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ALLADI KUPPUSWAMI AND 
PUNNAYYA, JJ. 


M/s. R. B. Seth Shreeram Durgaprasad, 


Petitioners v. Secretary, Govt. of India, 


Ministry of Steel and Mines, New De-hi 
and others, Respondents. 


Writ Petns. Nos. 1856, 2003 to 2007, 
2052 to 2054 and 3618 of 1976, D/- 1-2- 
1977. 


(A) Mines and Minerals (Regulation and 
Development) Act (1957), Ss. 5 and 11 (2) 
— Mineral Concession Rules (196)), 
Rr. 22 (3) and 54 — Renewal of mining 
lease — Application not accompanied by 
income-tax clearance certificate and valid 
clearance certificate of mining dues is not 
a valid application for renewal — Subse- 
quent furnishing of the two certificates 
does not cure the defect in the application 
— Application is liable to be rejected — 
Requirements of R. 22'(3) are mandatory 
— Requirements of R. 22 (3) are not in- 


HU/HU/D171/77/LGC 


Shreeram Durgaprasad v. Govt. of India 


A. LR. 


consistent with the main provisions of the 
Act. AIR 1967 Mys 141, Dissented from. 


Section 5 of the Act states that no 
mining lease shall be granted unless a 
person produces from the Income-tax 
Officer concerned an income-tax clearance 
certificate and satisfies such other condi- 
tions as may be prescribed. What is pre- 
scribed under R. 22 is that the application 
should be accompanied by these two 
documents. As 5. 5 of the Act itself pro- 
vides that satisfaction of the conditions 
prescribed in the rule is a necessary con~ 
dition for the grant of a lease, any condi- 
tion requiring that the application should 
be accompanied by these two documents 
cannot be said to be inconsistent with the 
main provisions of the Act. (Para 7) 

Further, under S. 11 (2) it is provided 
that where two or more persons have ap- 
plied for a mining lease in respect of the 
same land, the applicant whose applica- 
tion was received earlier shall have a pre- 
ferential right for the grant of the lease 
over an applicant whose application was 
received later. If it is accepted that the 
application should be treated as a valid 
application even though it is not accom- 
panied ky the documents referred to in 
R. 22 provided such documents are pro- 
duced before the order is made, it would 
mean that an applicant whose application 
is defective in the first instance. would, 
by producing the documents later, be en- 
titled to preference over another appli- 
cant who had made the application in 
strict conformity with the rules. Such a 
result hes to be avoided as that would 
not only enable applicants to submit any 
scrap of paper and demand that it should 
be treated as an application on the ground 
that all the requirements of the rules 
were subsequently complied with before 
the order of grant or refusal is made. 

(Para 7) 


It is, therefore, clear from a perusal of 
these provisions that the requirements 
referred to in R. 22 were intended to be 
mandatory in character. (Para 7): 


Thus an application for renewal not 
accompanied by these two documents is 
not a valid application for renewal. Sub- 
sequent furnishing of these two docu- 
ments cannot cure the defect in the appli- 
cation. The State Government was 
therefore right in rejecting the applica- 
tions for renewal by the petitioners as 
not valid and the Central Government 
was right in confirming that order. AIR 
1667 Mys 141, Dissented from. (Case law 
discussed). : (Paras 7, 14) 
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(B) Mineral Concession Rules’ (1969), 
Rr. 28 and 54 —-Renewal of lease — Ap- 
plication for renewal though presented 
within 12 months before the date of ex- 
piry of lease as required by R. 28 was 
not a valid application not being in con- 
formity with R. 22 (3) — Held State 
Government was right in rejecting the 
application as there was no other valid 


application of the petitioner, (Para 9) 
Cases Referred: Chronological Paras 
AIR 1975 Orissa 110 14 
AIR 1972 SC 1324 lī 
ILR (1971) Andh Pra 208 1C 


(1971) Writ Appeal No. 500 of 1969, D/- 

1-4-1971 (Andh Pra) ` & 
AIR 1967 Mys 141 1T 
AIR 1963 SC 1417 | 13 


P. Shivshanker,' M. N.-'` Narasimha 
Reddy and D. Sudarshana Reddy (in 
W. P. 1856 of 1976), M. N. Narasimha 
Reddy (in W. P. Nos. 2003 to 2007; 2053 
to 2054 of 1976) and P. Shivshanker, D. 
Sudarshan Reddy and Miss. J. Meena- 
kumari (in W. P. 3618 of 1976), for Peti~ 
‘tioners; K. Subrahmanya Reddy, Stand- 
ing Counsel for ‘Central Govt. (for No. 1) 
T. Anantababu (for No. 3) in W. F. 
Nos. 1856, :2003 to 2007; 2052 to 2054 af 
1976, Govt..Pleader for Industries (for 
No. 1) T. Anantababu (for No. 2) ani 
Ch. Apparao (for No. 3) in W. P. No, 3618 
of 1976, for Respondents. 


ALLADI KUPPUSWAMI, J.:— The 
petitioner in all these writ petitions is a 
Partnership Firm carrying on the bus 
ness of mining manganese ore. The peti- 
tioner obtained a mining. lease from the 
Government on 26-10-1953 for a period of 
twenty years in regard to certain lancs 
in certain villages in Cheepurupalli and 
‘Palakonda taluks in Srikakulam District, 
The lease was to expire on 25-10-73, 
Under R. 28 of the Mineral Concession 
- Rules made under the Mines :and Mine- 

rals Regulation .and Development Aet 
1957 (referred to in this: judgment as’ tke. 
‘Rules’ and the Act respectively) the pet:~ 
tioner had.to apply for the renewal of. 
the mining lease at least 12 months be- 
fore the date of expiry of the lease. Ac« 
cordingly on 24-10-1972 ten applications 
for renewal were made in regard io 
different areas comprised under the origi 
nal lease. Under R. 22 of the Rules’ en 
application for grant of renewal was to 
be accompanied by an income-tax' clear= 
ance certificate from the Income Tax Off- 
cer concerned and: a valid clearance certi- 
fiate of payment: of mining’ dues from 
the Government or any officer or autho- 


` 
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rity authorised by that’ Government in 
this behalf As these -applications were 
not accompanied by these 'two documents, 
they were returned to the' applicants on 
11-4-1973 and: other dates and the peti- 
tioners were asked to submit the applica- 
tions together with the two certificates. 
In the first instance the petitioners-re- 
submitted the applications with the in- 
come-tax clearance certificate, Sut again 
failed to produce the certificate of pay- 
ment of mining dues. The applications 
were again returned and finally by 5th 
Sept. 1973 both the certificates were pro- 
duced before the Government. The State 
Government by its order dated 23-4-1974 
rejected, by separate orders, the applica- 
tions for renewal. Under.each of the 
orders, which is on the same terms it 
was stated that the renewal application 
was not accompanied by the income-tax 
clearance certificate and valid clearance 
certificate as required under R. 22 and 
therefore the application was not a valid 
application on the date on which it was 
originally made viz. 24-10-1972. Further, 
‘the income-tax ‘clearance certificate show- 
ed losses in lakhs of rupees and thé certi- 
ficate of payment of mining dues shows 
that an amount of 23.26 lakhs of rupees 
was due under the previous lease which 
would indicate that. the lessee was not 
paying mining dues to the Government 
with due promptitude. For the aforesaid 
reasons the State Government refused to 
renew the mining lease. The petitioner 
herein preferred revision petitions to the 
Central Government against the orders 
of the State Government under R. 54 of 
the Rules. The Central Government by 
its order dated 5-2-1976 dismissed the 
revision petitions. Before passing that 
order the State Government was asked 
to give its comments on the revision peti- 
tions and the petitioners are also given 
an opportunity to make- their counter- 
comments, _The State Government. ap- 
pears to have also given further com- 
ments in addition to the comments given 
by them earlier. Having considered the 
grounds of revision, the State : Govern- 
ment’s comments and" the counter-com- 
ments of the petitioner and the further 
comments of the State Government, the 
Central Government passed orders rejecte 
ing the revision petitions.. In that order 
it was stated that under R. 22 every ap- 
plication for renewal should be accom- 
panied by an Income-tax clearance certi- 
ficate and a valid clearance certificate of 
payment of mineral dues. An applica- 
tion not accompanied by any of the docus 


t 
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ed by the State Government under R. 26. 
- It was obligatory that the certificates and 
a fee of Rs.: 200/- should be attached to 
the application. It was held that the 
State Government was right in refusing 
to renew. the lease on that ground. The 
Central Government.-also observed that 
even on the facts it was clear that if the 
petitioner who was in arrears of lakhs of 
rupees by way of income-tax, was allow- 
ed to do the mining, it would defeat the 
very purpose of the Act. Further, the 
State Government had also come to the 
conclusion, after giving the petitioner 


another opportunity to pay the heavy . 


mining dues, that the petitioner was not 
a fit person to grant a mining lease. In 
those circumstances the Central. Govern- 
ment observed that the order of the State 
Government was just. The order of zhe 
State Government was upheld and she 
revision petitions were dismissed. Ques- 
tioning nine out of the ten orders made 
by the Central Government in revision, 
the petitioner has filed the nine Writ 
Petitions W. Ps. 1855, 2003 to 2007, 2052 
to 2054 of 1976. 

2. When the revision. petitions were 
pending before the Central Government, 
the Government issued a memo on 
3-9-1975 to the Collector, ‘Srikakulam 
relating to the recovery of mineral drues 
from: the petitioner. In that memo: it was 
stated that the petitioner was to pay the 
dues in monthly instalments of Rs. 87,000 
each, the first instalment.to be paid ke- 
fore 10-10-1975.. The petitioner -should 
clear the entire: arrears -by 10th Sept. 
1977. It is unnecessary at this stage to 
state in detail the various other clauses 
relating to, the mode and the manner of 
payment of arrears. The company seems 
to have made certain representations and 
after considering the representations, the 
Government issued another memo making 
some modifications in the previous memo- 
randum. In the lizht - of -the second 
memorandum the Collector was requested 
to bring about a settlement with the peti- 
tioner and he was also authorised to 
stipulate such. other conditions that he 
may think necessary so that the. realisa- 
tion of the Government dues would be 
assured, It was further stated that the 
question of. granting temporary. permis- 


sion for a period. of two years for work- 


ing the mines pending final decision . on 
the revision petitions will be considered 


by the Government and necessary orders 
will be- issued separately: after a settle- 
. © ment is reached and the necessary agree- 
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ment is entered into by the Collector and 
the party on the above lines. Accordingly 
an agreement. was entered into on 
13-2-1976 between the Collector (District 
Revenue Officer) and the petitioner. It 
‘was stated therein that the revenue dues 
up to 1-1-1976 were Rs. 14,71,751-77 and 
the: interest thereon was Rs. 73,305-30. 
The petitioner agreed to pay these dues 
with interest in 18 monthly instalments 
of Rs. 85,836-50 each. There were other 
tlauses which need not be set out at this 
stage. It may be noted that this agree- 


‘ment was arrived at and executed on 


13-12-1976 after the revision petitions 
were dismissed by the Central Govern- 
ment on 5-2-1976. The petitioner there- ` 
upon filed a review petition before the 
Central Government stating that the 
memorandum of the State Government 
agreeing to certain terms which was 
issued long before the dismissal .of- the — 
revision petitions was not brought to the 
notice of the Central Government. -The 
State Government had also not given the 
correct figures regarding the amounts due 
from. .the petitioner.. Inasmuch as an 
agreement had been reached between the 
petitioner and the State Government re- 
garding the payment of arrears it -was 
urged before the Central Government - 
that the renewal may be -granted and the 
order of dismissal of the revision peti- 
tions may be reviewed. The Central 
Government dismissed these petitions on 
27-3-1976 observing that they had become 
functus officio on the dismissal of the 
review. petitions and as there was no 
clerical error or mistake apparent on the 
face of the record within the meaning 
of R. 56, the Central Government had no 
jurisdiction to review, 


: 3 The petitioner has filed, as tated 
above, the nine writ petitions questioning 
the 'origińal order of the Central Govern- 
ment rejecting the review petitions. The 
petitioner also filed writ petition No. 
3618/76' praying for the issue of a writ of 
mandamus-or any other appropriate order 
or direction directing the State Govern- 
ment ‘to grant a renewal of the mining 
lease in view of the agreement entered 
into between the State Government and 
the. petitioner on 13-2-1976. 


4. In the batch of Writ Petitions chal- 
lenging the validity of the order of the 
Central Government rejecting the revi- 
sion petitions filed by the petitioner, Sri 
Shiv Shanker, the learned counsel for the 
petitioner, has. raised the ere con= 
tentions :. 
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(1) . The Central Government was 
wrong in holding that R, 22 was manda- 


tory in so far as.it required that the ap-- 


plication should be accompanied by the 
income-tax clearance certificate and the 


certificate of payment of mining dues, 


The said requirement was only -direccory 
and inasmuch as these two certificates 
were filed on 5-9-1973 long before the 
order was passed by the State Govern- 


ment, the State Government ought not to: 


have rejected the application for renewal 
on the ground that the applications were 
not accompanied by these two docum:2nts 
and the Central Government should Eave 
set aside the order of the State Govern- 
ment. ; 

(2) -The Central Government was 
wrong in holding that even otherwise the 
order which was passed by the State 
Government was just in the circum- 
stances, 

The observations of the Central- Gov- 
ernment that the petitioner was in arrears 
of income-tax to the extent-of several 
lakhs of rupees is totally incorrect as no 
assessment order had been passed at all 
against the petitioner. The second rea~ 


son stated by the Central Government `- 


that the State Government, after giving 
the petitioner another opportunity to pay 
heavy mining dues, had come to the con- 
clusion that the petitioner-firm is not a 
fit person is also unsustainable as ‘no 
such statement was made by the State 


. Government in the order which wae the 


subject-matter of revision petition. 


(3) The Central Government relied 
upon certain further comments mad2 by 
the State Government. The petitioner 
was not aware of any such further zom- 
ments. They were not placed before him 
and he was not given an opportunity to 
make bhis representations against the 
further comments and the order passed 
by the Central Government relying also 
upon theag comments is, = vitiat- 


5. Contention No. 1: In answer to this 
contention, the counsel for the Central 
Government and the Government pleader 
and Mr. Anantha Babu appearing fo> one 
of the parties who are added as parties 
to the writ petitions submitted thai the 
applications which were made on 24-10- 
1972 unaccompanied by the Income-tax 
clearance certificate and the certificate 
of payment of mineral dues as required 
by Rule 22: were not valid applications 
at all as.the requirement contained in 
Rule -22 that the: applications should be 
accompanied by these two documents is 
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mandatory, The fact that they were subse- _ 


. quently furnished would not make these 


applications valid applications as on 24-10- 
1972. As R. 28 required. that an application 
for renewal should be made at least one 
year before the expiry of the lease and 
as the applications made were not valid 
for the aforesaid reason they were right- 
ly rejected by the State Government and 
the order of the Central Government up- 
holding the order of the State Govern- 
ment is correct, 


6. In order to appreciate the respective 
contentions it is necessary to refer to the 
relevant provisions of the Act and the 
rules, Under S. 4 of the Act no person 
shall undertake any prospecting or 
mining operations in any area except 
under and in accordance with the terms 
and conditions of a prospecting licence or 
as the case may be, a mining lease, grant- 
ed under the Act and the Rules made 
thereunder. S. 4 (2) provides that no min- 
ing lease shall be granted otherwise than 
in accordance with the provisions of the 


Act and.the Rules made thereunder. S. 5 


provides that no mining lease shall be 
granted to any person unless he (a) ..... 
(b) produces from the Income-tax Officer 
concerned an income-tax clearance certi- 
ficate in the prescribed form: and {e) 
satisfies such other conditions as may be 
prescribed. .S. 10 (1).states that an appli- 
cation for a mining- lease shall be made 
to the State Government in the prescrib- 
ed form and shall be accompanied by the 
prescribed fee, Under S. 10 (2) an ac- 
knowledgment of the receipt of the ap- 
plication ‘is to be sent within the 
prescribed time and in the prescribed 
form. . Section 10 (3) provides that on 
receipt of an application under this sec- 
tion, the State Government may having 
regard to the provisions, of the Act and 

any rules made thereunder. grant or 
refuse to grant the licence or lease. S., 12 
deals with a register of applications for 
mining leases and licences to be maintain- 
ed by the State Government which is 
open to inspection by any person on pay- 
ment of prescribed fee. Under S. 11 (2) 
where two or more persons have applied 
for mining lease in respect of the same 
land, the applicant whose application was 
received earlier shall have a preferential 
right for the grant of lease over an ap- 
plicant whose application was received 
later. It is however stated in the proviso 
that the State Government may in certain 
cases grant the mining lease to such one 
of the applicants as it may deem fit. S. 19 


states that any mining ease, granted, ~ 
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renewed or acquired in contravention of 
the provisions of the Act or any rules or 
order made thereunder shall be void and 
of no effect. . S. 13 confers powers on the 
Central Government to make rules for 
regulating the grant of prospecting 
licences and mining leases and for pur- 
poses connected therewith. In particular 
the rules may provide for the manner in 
which the applications for mining lease 
may be made and the fees to be paid 
therefor, the time within which and the 
form in which acknowledgment of the 
receipt of any such application may be 
sent, the matters which may be consider- 
ed where applications in respect of the 
same land are received on the same day 
etc. In exercise of this power the Mine- 
ral Concession Rules, 1960 were made. 
Chepter IV' deals with the grant of 
mining leases in respect of the lands in 
which the minerals vest in the Govern- 
ment. Under R. 22 (1):an application for 
the grant of a mining lease shall be made 
to the State Government in Form 1, 
Rule 22 (3) which is the most important 
rule to be considered in this case may 
be set out in full. 

22. (3) (i) - eee application for the 
grant or renewal of a mining lease shan 
be accompanied by ` 

{e) a fee of two hundred rupees; 

- (t) an-income-tax clearance certificate 
fn Form C from the Income-tax Officer 
concerned: and 

(ec) a certificate of approval in Form A 
or if the certificate of approval has ex- 
pired -a copy of application made to the 
State Government for its renewal; 

(dq) a valid clearance certificate, in the 
form prescribed by the State Government, 
of payment of mining dues, such as 
royelty or dead rent and surface rent 
payable under the Act or the rules made 
thereunder, from that Government or any 
officer or authority authorised by that 
Government in this behalf: l 

Provided that where any injunction hag 
beer. issued by a court. of law or any 
other competent authority staying the 
recovery of any such mining dues, the 


non-payment thereof shall not be treated’ 


as a disqualification for the purpose of 
granting or renewing the said mining 
lease : 

Provided further that where a person 
has furnished an affidavit to the satisfac- 
tion of the State Government: stating that 
he does not hold and has not held a 
mining lease, it shall not be necessary for 
him to produce. the said valid clearance 
certificate; ` 


Shreeram Durgaprasad v. Govt. of India 


A.LR, 


. Provided also that the grant of a clear- 
ance certificate under sub-cl. (d) shall 
not discharge the holder of such certifi- 
cate from the liability to pay the mining 
dues which may subsequently be found 
to be payable by him under the Act or 
rules made thereunder. 


(i) The State Government may, for rea= 
sons to be recorded in writing, relax the 
provision of sub-cl. (d) of cl. (i) 

(ii) Every application for the grant of 
a mining lease shall in addition to those 
specified in cl. (i) be accompanied by a 
deposit of five hundred rupees for meet- 
ing the preliminary expenses in connec= 
tion with the grant of mining lease: 


Provided that the applicant shall depo« 
sit such further deposit as may be ask- 
ed for by the State Government within 
one month from the date of demand of 
such deposit: 


Provided that a proverly sworn affida- 
vit stating that no dues. are outstanding 
shall suffice subject to the condition that 
the certificate required as above shall be 
furnished within ninety days of the date 
of applicaticn and the application. shall 
become invalid if the party fails. to file 
the certificate. within the said ninety 
days.” 


7. It is contended by the petitioner 
that the requirement that the application 
should be accompanied by the income-tax 
clearance certificate and the clearance 
certificate of mining dues is only direc- 
tory. It is sufficient if at any time be- 
fore the passing of the order of the State 
Government on an application made 
either for grant of a mining lease or the 
renewal these documents are furnished 
and the State Government is thereupon 
bound to treat the applications as valid 
applications. It was stated that under 
S..5 what is prohibited is the grant of a 
Mining lease to a person’ who does not 
produce an income-tax clearance certifi 
cate or who does not satisfy other condi« 
tions as may be prescribed by the rules, 
Sec. 19 also states that a mining lease 
granted or renewed in contravention of 
the provisions of the Act shall be void 
and of no effect. From these provisions 
it was sought to be argued that the pro- 
hibition -is only with reference to grant 
of the mining lease or renewal and hénce 
the point of time which is relevant for. 
the purpose of judging whether an appli- 
cation is valid, or not, is the time when 
the order either refusing or granting the 
application is made and not when the 
application was presented by the party. 
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concerned. It is in this light that the 
provision contained in R. 22 has te be 
considered. Therefore, even thougb the 
rule says that the application should be 
accompanied by the documents referred 
to therein, all that is expected. of the 
applicant is to see that the documents 
are available at the time when the crder 
fis passed by the State Government. The 
expression “shall, be accompanied by” in 
the rule must, therefore be regarded only 
as directory and any compliance with 
this rule before the order is made -must 
be treated as substantial compliance. It 
was also argued that if the rule is con- 
strued as containing a mandatory re- 
quirement that the application should be 
accompanied by these documents, the 
rule would be inconsistent with the pro- 
visions of the Act as there is no provision 
in the main Act which makes it obliga- 
tory upon the applicant to see tha; the 
application is accompanied by the vari- 
ous documents referred to in this rule. 
We are unable to agree with this conten- 
tion. Section 5 states that no mining 
lease shall be granted unless a p2rson 
produces from the Income-tax (Officer 
concerned an income-tax clearance verti- 
ficate and satisfies such other cond-tions 


as may be prescribed. What is prescrib- . 


ed under R. 22 is that the application 
should be accompanied by these two 
documents. As S, 5 itself provides that 
satisfaction of the conditions prescribed 
in the rule is a necessary condition for 
the grant of a lease, any condition re- 
quiring that the application shouli be 
accompanied by these two documents 
cannot be said to be inconsistent with 
the main provisions of the Act. H is 
also to be noted that S. 13 which ccnfers 
powers on the Government to make rules 
is wide in its scope and also authorises 
the Central Government to make rules 
regarding the. manner in which the ap- 
plications should be made and the terms 
on which any mining lease is granted 
{vide S. 13 (2) (a) and (g)). It is true, as 
pointed out by the learned counsel for 
the petitioner, that the use. of the expres- 
sion “shall” fs not always conclusive on 
the question whether .a provision is direc- 
tory or mandatory for there have been 
several instances in which the expression 
“shall” has been construed as ‘may and 
vice versa. . It is unnecessary for us to 
refer to various decisions cited before us 
` dealing generally with this question as it 
is well settled that. this question has to 
be considered with,.reference to circum- 


stances of each casa having regard to the 
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purpose of the Act and its various provi- 
sions. It is not, therefore, either helpful 
or desirable to deal with other cases 
where this question has been considered 
and to draw a conclusion from these 
decisions. The learned counsel for the 
petitioner is no doubt justified in saying 
that the provisions of the main Act would 
indicate that no lease can be granted 
otherwise than in accordance with the. 
provisions of the Act and any lease grant 
ed contrary to the provisions of the Act 
would be void, and therefore, the rele- 
vant point of time for considering whe- 
ther the requirements of the Act have 
been complied with or not should nor- 
mally be the date of the order granting 
the lease. But according to us, one 
important provision which has also to be 
taken into account in considering the 
question whether the date of application 
is the material point of time or the date 
of the grant, is S. 11 (2). Under that 
provision it is provided that where two 
or more persons have applied for a mining 
lease in respect of the same land, the 
applicant whose application was received 
earlier shall have a preferential right for 
the grant of the lease over an applicant 
whose application was received later. If 
the argument.of the learned counsel for 
the petitioner. is accepted viz. that the 
application should be treated as a valid 
application even though it is not accom- 
panied by the documents referred to in 
R. 22 provided such documents are pro- 
duced before the order is made, it: would 
mean that an applicant whose application 
is defective in the first instance would, 
by producing the documents later, be en- 
titled to preference over another appli- 
cant who had made the application in 
strict conformity with the rules. In our 
‘view, such a result has to be avoided as 
that would not only enable applicants to 
submit any scrap of paper and demand 
that it should be treated as an application 
on the ground that all the requirements 
of the rules were subsequently complied 
with before the order of grant or refusal 
îs made. This would also enable the 
State Government to favour such appli- 
cants by delaying the grant of an appli- 
cation till such time as the applicant pro- 
duces the necessary documents. . In our 
view any construction. of ‘the provisions 
of the Act which would place an appli- 
cant who has taken care to conform to 
the provisions of the Act and the rules 


in .a worse position than another appli- 
cant who has not done so has to be avoid- 
ed. Further, under R, 22, last proviso, 
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it is seen that a properly sworn affidavit 
stating that no dues are outstanding shall 


suffice subject to the condition {sic) and. 


the application shall become invalid if 
the party fails to file a certificate within 
the said ninety days. This enables the 
Government to receive in the place of a 
clearance certificate for payment of dues, 
a sworn affidavit stating that no dues are 
outstanding followed by the production 
of the certificate within ninety days of 
the date of application, If really the 
production of the valid clearance certifi- 
cate under the main part of the rule is 
not mandatory and that certificate could 
be produced at any time before the order 
is made, there was no need ‘to have a 
proviso stating that a sworn affidavit is 
sufficient and the certificate could be 
produced within ninety days thereafter. 
Jt is also to be seen that S. 5 of the Act 
itsel? states in categorical terms that no 
mining lease shall be granted unless a 
person produces an income-tax clearance 
certificate. The importance of this docu- 
ment is indicated by the fact that it is 
referred to specifically in the main Act 
itself. 
provide that no mining lease can be 
granted unless the person satisfies the 
“Jother conditions as may be prescribed 


and places them on the same footing as. 
the Income-tax clearance certificate. It- 


is, therefore, clear from a perusal of these 
provisions that the requirements referred 
to in R. 22 were intended to be manda- 
tory in character, In this connection it 
has also to be noted that the application 
was to be ‘accompanied . by a fee of 

Rs. 200/-. It cannot be argued that ‘this 
DAA also is directory and even 
an application which is not accompanied 
by any fee would also be a valid applica- 


tion -provided the fee is paid before the 


date of the final order, It is true, as 
submitted by Sri P. Shiv Shankar, that 
one part of the same provision may be 
mandatory and another part directory. 
He, therefore, submitted that the mere 
fact that the requirement regarding the 
payment of fee of Rs. 200/- at the time 
of the application is mandatory does not 
mean that.. the other requirements are 
also mandatory, In appropriate cases the 
court may no doubt come to the conclu+ 
sion that certain parts of the same provi- 
sion in the enactment are mandatory and 
the other: parts directory. We do not 
consider that such circumstances exist 


in this case, We. are satisfied, ‘having 
regard to- the provisions of the. Act and 
the, rules thereunder, there,.was no: valid , 


Shreeram Durgaprasad v. Govt, of India > . 


The main Act further goes on to . 
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application for renewal as on 24-10-1972 
as that application was not accompanied 
by these two certificates and the subse- 
quent furnishing of the two certificates 
does not cure the defech in t 

applications, 


8 We are supported in our conclusion 
by the decision of a Division Bench: of 
this court’ in Writ Appeal No. 500/69 
dated 1-4-1971. In that case an applicas 
tion was made in March, 1964 unaccoms« 
panied by the Income-tax clearance 
certificate which was furnished only in 
Nov. 1964: It was held that there was 
no valid application in March, 1964 and 
the ‘application could be considered valid 
only from Nov. 1964 andthe person whe 
had presented valid application earlier 
had to be given preference, It was held 
that the language employed in Ss. 4, § 
and 6 of the Act as well as in R. 22 was 
mandatory and any application which 
should be ‘valid and proper for the pur- 
pose of S. 10 must be an application made 
in.the prescribed form and must be ac- 
companied not only by the prescribed fee, 
but also by a proper income-tax clear« 
ance certificate as seen from R. 22 (3) 
Otherwise, it would not be considered as 
a valid application at all. If the applica~ 
tion is not accompanied by an incomes 
tax clearance certificate, such an omission 
cannot be considered as a mere technical 
defect which can be cured at any time. 

9. Sri Shiv Shanker tried to dist» 
inguish this case by submitting that this . 
case dealt with a case of applications for 
a mining lease where there is a question 
of preference between two applications, 
whereas -in the present case we are only 
concerned with a renewal and there is 
no question of preference. He, there- 
fore, submitted that it is not relevant in 
this context to -consider the effect of 
S. 11 (2) which deals with preference. It 


-is no doubt true ‘that in the case of a 


renewal there is no question of any pre- 
ference. But it has to be noticed: that 
under the. Act no distinction is made be~ 
tween a renewal and an application for 
a mining lease. Rule 22 (3) places both 
the grant and renewal of a mining lease 
on the same footing. It starts by saying 
that every application for grant or renes 
wal of a mining lease shall be accompani~ 


ed ‘by the documents. No distinction is. . 


made in the rule between an application 
for the grant of a mining lease and an 
application . for renewal of a mining lease, 


If these ` -requirements - are :treateď as. 
; mandatory -far -application for. the grant 
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of a mining lease, it would follow that the 


position is the same in regard to an ap- 
plication for renewal. Here again consis 
derable importance is attached in the 
rules to the time for applying for rene- 
wal and. it is stated that every applicaczion ` 
for renewal should be made not less than 
twelve months before the expiry of the 
lease, apparently in order to give time 
to the State Government to consider whe- 
ther it would be more advantageous to 
renew the lease or to make the area 
available for grant to all persons. When 
R. 28 says that an application for renewal 
shall be made to the State Government 
at least twelve months before the date, 
there can. be no doubt that it refers io a 
alid application conforming to the other 
rules regarding renewal including R. 22. 
Inasmuch as the application for renewal 
which was made on 24-10-72 was nct a 
valid application it would follow that the 
State Government was right in rejeccing 
the application as it is not the case of the 
petitioner that there were any other valid 
applications within 12 months before the 
date of expiry of the lease. 


10. Sri Shiv Shanker referred to the 
decision in Narsimha v. State, ILR (1971) 
Andh Pra 208. In that case the short 
point that fell for determination was 
whether the Government could irsist 
upon the production of the income-tax 
clearance certificate once again at the 
time when the lease deed was being exe- 
cuted when it had already been furn:sh- 
ed at the time when the application was 
made. After referring to the various 
provisions of the ‘Act and the rules the 
learned Judges held that the relevant 
time at which the income-tax clearance 
certificate has to be produced is when 
the application is made, There is no 
specific provision either in the statute or 
the rules which enjoined production of 
the certificate again at the stage of the 
lease deed when it has been producec at 
the time of the application. We do not 
see how this decision is of any assistance 
to the petitioner. . On the other hand in 
the course of the discussion of the vari- 
ous provisions of the Act and the rues, 
the learned Judges have repeatedly 
observed that unless the requisite valid 
income-tax clearance certificate is actu- 
ally produced at the relevant time, the 
person will not be entitled to the grant 
of lease. At page 214 they observed: 


“Of course, under S. 5, no mining lease 


shall be granted by the State Govern-- 


„ment . unless - he holds .a. certificate and 
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produces the income-tax clearance certi- 
ficate in the prescribed form,” 
At page 215 they say: ' 

“It is no doubt true that holding of a 

certificate of approval and production of 
income-tax clearance certificate are not 
intended to serve as empty formalities. 
There is some purpose and some meaning 
behind the statutory requirement of the 
production of these certificates. Evident- 
ly it is intended that not only the lessee 
should have the necessary qualification to 
acquire but also should be solvent and 
should be relied on to be prompt and 
diligent in payment of the due amount 
in the shape of royalty etc.” 
Lower down, they pointed that the hold« 
ing or production of these certificates is 
a condition precedent for the grant of the 
lease. The above observations make it 
clear that the learned’ Judges regarded 
the holding of an income-tax clearance 
certificate as a condition precedent. In 
other words, the provision is mandatory 
and not merely directory. The same 
thing holds good with regard to the certi- 
ficate for the payment of mining dues. 


11. -The learned counsel for the peti- 
tioner relied upon the decision in Canara 
Minerals. (P) Ltd. v. State, AIR 1967 Mya 
141. In that case respondent 4 had ap- 
plied for a prospecting licence in Feb, 
1962 whereas the petitioner's application 
was made in 1964. It was contended by 
the petitioner that the application of res« 
pondent 4 was not accompanied by in- 
come-tax clearance certificate, nor was it 
produced by him before the licence 
(prospective licence) was actually granted 
as required by S. 5 of. the Act. It was 
held that the question whether the appli- 
cation of respondent 4 was not accom- 
panied by income-tax clearance certificate 
recedes into the background and the ques~ 
tion that assumes all importance is whe« 
ther he had or had not produced the ceri~ 
ficate before the Government actually 
made the grant. As they came to the con- 
clusion that it was-so-produced they held 
that the petitioner had not made out- a 
case that the application of respondent 4 
suffered from such legal defect as to for- 
feit priority of consideration ordinarily 
available to it under S. 11 of the Act. 

12. For the reasons mentioned earlier 
we ‘respectfully disagree with the above 
decision. 


13. Reliance was placed by the esis: 


‘ ed counsel for the petitioner on the deci- 


sion in-C: B. Rao v. Union of India, AIR 


1972.SC 1324, where dealing with Mineral - 
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Concession Rules of 1949 it was held that 
where an application did not contain a 
description illustrated by a map or a 
plan showing the boundaries and the 


area of land in respect of which lease 


was required as required by the R. 27 
of the Rules it cannot be considered to 
be an invalid application. The Supreme 
Court observed that there was no provi- 
sior in the Act showing that the defects 
in an application which is accompanied 
by the fee prescribed under R. 28 cannot 
be subsequently removed. The informa- 
tion given in the application is intended 
for the satisfaction of the authorities 
granting the lease so that after consider- 
ing the merits and making a grant, proper 
details are embodied in the lease actually 
` granted. It was not urged that as a re- 
sult of any defects in the application the 
lease itself could not be executed. That 
would indicate that the omission to file 
a proper map initially could be cured. 
We do not consider that this decision is 
of any assistance to the petitioner. The 
Supreme Court was concerned with a rule 
which required that an application should 
contain certain particulars and one of 
the particulers was the description illus- 
trated by a map or a plan showing the 
situation, boundaries and the area of the 
land. As these particulars were only re- 
quired for being embodied in the lease 
actually granted for the purpose of 
identification of the land, the Supreme 
Court held that any defect in furnishing 
these particulars could be subsequently 
cured, The Supreme Court followed the 
decision in Banarsi Das v. Cane Commr. 
U. P., AIR 1963 SC 1417 where conditions 
similar to those laid down by R. 27 were 
held to be directory. It was also held 
in that decision that even assuming that 
some of the requirements are mandatory, 
it could not be held that the mere want 
of a map or of details describing the 
area for which the lease was applied for, 
‘would make the application itself void 
or of no effect. In para 6 the Supreme 
Court referred to R. 26 which prohibited 
the grant of a lease to any person who 
did not hold a. certificate of approval 
from the State Government or did not 
praduce the income-fax clearance certifi- 
cate and observed that where there was 
a prohibition against granting leases in 
these cases, the Act did not prohibit any 
grant on the ground that the application 
is defective or not accompanied by. a 
map. In this case we have already noti- 


ced that under S. 5 there is a prohibition. 


prohibiting the grant of a lease if income- 
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tax clearance certificate is not produced 
or other conditions prescribed in the rules 
were not satisfied. 


14. In Pnulchand v. Union of India, 
AIR 1975 Orissa 110 it was held that an 
application not accompanied by the pre- 
scribed fee is not an application in the 
eye of law. After referring to several 


‘decisions which dealt with the tests for 


determining whether a provision is man- 
datory or directory it was held that 


_keeping the object of the statute in view, 


taking the effect of non-compliance into 
consideration and the general tenor of the 
statute, the requirement that the appli- 
cation shall be accompanied by the pre< 
scribed fee is- mandatory and an applica~ | 
tion not accompanied by such fee is not 
an application in the eye of law. The 
Mines and Minerals Development Regula- 
tion Act was made in public interest and 
provided for the regulation of Mines and 
for development of Minerals. The whole 
object of the Act is to see that the Mine- 
rals should be worked properly without 
waste and by persons who are qualified 
and who have the proper resources for 
working the mines. The- capacity, ex- 
perience and the financial resources of 
the person who works the Mine are in 
our view extremely important considera- 
tions and in order to assure that leases 
are granted to such persons and the 
Minerals are worked properly to the best 
advantage of the country and its people 
the legislature has thought fit to introduce 
a provision that the applications should 
be accompanied by income-tax clearance 


' certificate and certiticate that there are 


no dues of Mineral revenue. Taking into 
account the entire scheme of the Act, its 
object and purpose we are of the view 
that the requirement of production of 
these two Cocuments is mandatory espe- 
cially when we consider this provision in 
the light of R. 11 (2) which gives pre- 
ference to the earlier application in the 
matter of applicants who have applied 
for the same area. The State Govern- 
mert was therefore right in rejecting the 
applications for renewal by the petition- 
ers as not valid and the Central Govern- 
ment was right in confirming that order. 


15. In this view it is unnecessary for 
us to consider the contentions on the 
merits but as arguments have been ad- 
dressed on those aspects also we. shall 
briefly deal with them. 





-16. Having held that the applications 
were not valid’ the State Governmenf 
also proceéded to observe that the appli- 
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cants do not- deserve to be granted r=ne- 
wal for other reasons also, The inccme- 
tax clearance certificate produced by the 
applicant showed that he. had incurred 
losses of several lakhs of rupees; for the 
year 1966-67 the return showed a loss of 
Rs. 75,601/- for the year 1967-68 a loss 
of Rs. 2,47,368/- for the year 1968-89 a 
loss of Rs. 4,95,320/- and for the year 
1969-70 a loss of Rs. 6,96,201/-. TD is 
therefore clear that the petitioner was 
incurring losses which were increesing 
year after year by leaps and bounds. In 
those circumstances, even assuming that 
the applications for renewal were valid 
the State Government was. justified in 
-refusing to grant renewal to a person who 
was incurring such losses. In addition to 
this it is also admitted that there were 
arrears of mineral dues to the tune of 
several lakhs of rupees. The State Gov- 
ernment in its order mentioned that tiere 
were pending dues of 23.26 lakhs of 
rupees, There is some dispute as to the 
exact amount due but it cannot be denied 
that there were arrears to the extent of 
several lakhs of rupees in ` respect of the 
prior lease. The State Government was 
amply justified in refusing renewal to a 
person who had not discharged his cbli- 
gations under the prior lease. The learn- 
ed counsel for the petitioner drew our 
attention to the fact that though the reti- 
tioner was in arrears to the extent of 
several lakhs of rupees he had made 
arrangements for clearing of the arrears 
by requesting the Minerals and Metal 
Trading Corporation of India, Ltd, to 
which the Manganese ore was being cold 
to remit 174% of the bill amounts to the 
Collector, Srikakulam. In the clearance 
certificate it was also mentioned that the 
petitioners were doing everything poss=ble 
to pay promptly and regularly to licui- 
date the arrears. Reference was also 
made to the subsequent agreement be- 
tween the petitioners and the Government 
and it was submitted by Sri Siva Sanzar 
that the very fact that this agreem=nt 
was entered into shows that the Govern- 
ment was satisfied that it would be avle 
to recover the entire dues within a short 
period of 18 months. It may be that <he 
petitioner who fell into large. arrears 
tried’ to make amends by making arrange- 
ments for clearing the dues,.and at œe 
stage the .Government also agreed ta a 
certain scheme by_ which the arrears 
Were to be cleared. But in our view that 
does not in any way prevent the. Govern- 
ment from rejecting the application <or 
renewal to a person who failed to ray 
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the amount under the lease in proper 
time and allowed heavy arrears to accu~ 
mulate. yia o’ 


Sri Shiv Shanker at one stage made a 
half hearted attempt to argue the ex- 
treme: position, namely, that -once an 
application is in accordance with the 
rules the application has to'be ordered. 
If the income-tax clearance certificate 
and the clearance certificate for mining 
dues are filed, it is not open to the State 
Government to reject: the renewal appli- 
cation on the ground that the petitioner 
was not.a fit person to pe granted a lease, 
We have no hesitation in rejecting this 
contention. The State Government as 
the duly constituted statutory agent of 
the Central Government in whom all the 
minerals vest and is entitled to use its 
discretion as to whether a renewal is to 
be granted or not. The effect of the vari- 
ous provisions and the rules in regard to 
‘renewal is that it. is precluded from grant- 
ing of renewal if the conditions are not 
satisfied. It does not follow that merely 
because the application for renewal satis- 
fied the provisions of the act and the rules 
the State is bound to grant a renewal, 
Even in such a case the State may use its 
discretion and refuse to grant a renewal 
if it is of the opinion that the interests of 
the State and the public will not be served 
by granting the renewal to the lessee, 
In this case the State considered that the 
lessee was not a fit person as even ac- 
cording to his own income-tax returns he 
had suffered huge losses and he had not 
discharged his obligations as a lessee with 
promptitude and had-.allowed arrears to 
the extent of several lakhs of -rupees to 
accumulate, te 


17. Sri Siva Sanker, however, submit~ 
ted that though the State Government 
has given these reasons the order of. the 
Central Government in revision is not 
identical. with the order of the State Gov~ 
ernment. The Central Government in 
its order stated that there were large 


arrears of income-tax which is not ‘correct . 


as no assessment orders had been passed 
and it cannot be stated that there were 
arrears of income-tax. Further, the other 
ground referred to by the Central Govt. 
in its order was. that the State Govern- 
ment had given the petitioners another 
opportunity to pay the heavy mining dues 
but still found the firm was-not a fit per- 
son to be granted a- mining lease. He 
submitted that the State Government did 


not state this as. a reason in its order, It 


+ 
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is no doubt true that the statement made 
in the order of the Central Government 
that the petitioner was in arrears of lakhs 
of rupees by way of income-tax may not 
be correct. Nor it is quite correct to say 
that the State Government in its order 
had come to the conclusion that the peti- 
tioner was not a fit person after giving 
the petitioner, another opportunity to pay 
the heavy mining dues, because that order 
was passed before that opportunity was 
given. But read as a whole the order of 
‘the Central Government means that as 
the State Government considered that the 
petitioner was not a fit person to be grant- 
ed a renewal, it did not see any reason 
to interfere with that order. We do not 
see any reason to take a different view. 


13. Sri Shiv Shanker also submitted 
that, this agreement was in pursuance of 
a memorandum issued even in the end of 
1973 and it was modified to a limited ex- 
tent by the memorandum dated 5-1-1976 
anc it was not brought to the notice of 
the Central Government when the orders 
on the revision petition were passed. He 
submitted that instead of bringing to :the 
notice of the Central Government the 
said memorandum the State Government 
went further and in its comments, made 
t appear to the Central Government 
that the petitioner had failed to pay the 
arrears at all. On the other hand, he 
submitted that the petitioner had paid 
9 lakhs of rupees as per the memorandum 
and also paid substantial amounts, and a 
considerable part of the arrears had been 
discharged even by 5-2-1976 when the 
order in revision was passed, and if these 
` circumstances had been brought to the 
“notice of the Central Government the im- 
pugned order would not have been pass- 
ed. We do not see any force in this con- 
tection. It, was quite open to the peti- 
tioner to have brought to the notice of 
the Central Government the concerned 
facts, namely, the issuing of the memo- 
- randum by the State Government and 
the payment: of considerable - amounts 
towards the arrears by the petitioner. 
But he failed to do so. Further, in the 
revision petition the Central Government 
wes only concerned with the. question 
whether the order passed by the State 
Government was correct or not, 


19. The last contention that is ONT 
fs that further comments of the- State 
Government were “not made available te 
the petitioners. The Central Government 


relied mainly: upon the State's comments 


er] 
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on revision and the counter-comments of 
the petitiorier and the mere fact that some - 
reference is also made to the State’s fur- - 
ther comments will not vitiate the order 
when the order is based on the comments 
of the State:: Government which were 
made available to the petitioner and his 
counter comments were obtained. We do 
not agree that any rule was violated by 
the Central Government nor has there 
been any violation of principles of natural 
justice in this case, 


`- 20. In the result the writ petitions 
1856/76, 2003 to 2007/76 and 2052 to 2054/76 
are dismissed with costs, of respondents 1 
ahd 2. Advocate’s fee Rs. 150/- in each 
case. .. -- : i 


“W. P. No. 3618 of 1976, 


pE 


2L In this writ petition the petitioner 
seeks the issue of a writ of mandamus, 
The case of the petitioner is that even 
assuming his application for renewal was 
not in order and not in accordance with 
the Act and the rules, the State Govern- 
ment under the memorandum of agree- 
ment, dated 13-2-1976 had in fact agreed 
that it would renew the lease provided 
that the petitioner agreed to pay off the 
arrears in 18 instalments and also agreed- 
to abide by the other terms and condi- 
tions of the agreement, We have perused 
the agreement. We do not find in that 
agreement any promise on the part of the 
State to grant a renewal ‘of the lease, 
Under this . agreement the petitioner 
agreed to clear off the arrears by paying 
the amount in 18 instalments of Rupees 
85,836-50 each and agreed not to sell ore 
to any private party except to Minerals 
and Metals Trading Corporation and Ferro 
Alloys Corporation. This..is merely an 
agreement entered into between the par- 
ties giving certain concessioris to the peti- 
tioners in the matter of clearing the dues, 
It may be that the petitioner entertained 
the hope that if he performed his part of 
the agreement his application for renewal 
would be considered favourably, and it 
may equally be true that the State Gov- 
ernment was inclined to consider his ap- 
plication ‘favourably in such a case. But 
uncer the statute the State is prohibited 
from granting a renewal if the application 
does not‘conform to the statute or to the 
rules thereunder. The petitioner can 
insist upon his rights under the agree- 
ment so far as payment of arrears is con- 
cerned but it does not follow that he has 
got a right to ask R a renewal Of his 
mining lease, . 


Ai 
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22. We-see no merits in the writ peti- 
tion. This writ petition is also dismissed 
but in the circumstances without costs, 

23. Advocate’s fee Rs. 100/-, 

Petition dismissed, 


4 
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Far Eastern Steamship Co., Kakinada, 
Petitioner v. Koika Trading Co. Ltd. and 
others, Respondents, 

Civil Revn. Petn. No, 505 of 1977, C/- 
24-3-1978.* 


(A) Carriage of Goods by Sea Act (26 of 
1925), Ss. 2, 4 and Sch., Art. 3, para 6, 
Ci. (3) — Limitation Act (1963), S. 10 — 
Contract of carriage by sea — Bill of 
lading — Compensation for loss — Limita- 
tion — Immunity contained in Sch., Arti- 
cle 3, para. 6, Cl. (3) can be claimed sy 
earrier if Rules embodied in Sch. to Act 
are made applicable supressly in the bill 
of. lading. > 


The provisions of ‘the rules embodied 
in the Schedule to the Act do not apiy 
‘proprio vigore’ to all contracts of cer- 
riage by sea, but only in cases where a 
bill of lading has been issued incorporai- 
ing the provisions of the Act. Where in 
a bill of lading such provisions are not in- 
corporated a suit for loss or injury against 
the carrier is governed by Art. 10 of the 
Limitation Act and he cannot claim im- 
munity contained in Cl. (3) of para. 6 of 
Art. 3 of the Schedule. (Para 15) 

Under S. 2, the rules set out in the 
schedule shall have effect subject to the 
provisions of the Act. Section 4 enjożns 
that there shall be an express statement 
as to the application of Rules in every 
bill of lading. Thus the immunity ccn- 
tained in Cl. 3 of para. 6 of Art. 3 of fhe 
Schedule, to the Act could bé claimed by 
the carrier if two conditions are fulfilled: 

1. The Bill of Lading must have been 
Issued; 

2. The Bill of Lading should contain an 
express statement that it was subject to 
the. provisions of the Rules as applied by 
the Act. (Paras 11, 12) 

Further, the mere reference in 
plaint to the -provisions of the Carriage of 
Goods by Sea Act will not alter the natare 


(Against order of 2nd Addl Sub. Ja 
. Kakinada, D/- 6-12-1976). 


GV/HV/c859/78/MVI -` 
1978 Andh, Pra./28 XI G10 


Far Eastern Steamship Cc. v. Koika Trading Co, .- 


the . 


[Pr. 1] A. P. 433 


and terms of -the contract as evidenced 
by the Bills of Lading. (Para 15) 

Anno: AIR Manual (3rd Edn.), Carriage 
of Goods by Sea Act, S. 2, N. 1; S. 4, N. 1; 
Sch. Art. 3, N. 5; AIR Comm, Lim. Act 
(5th Edn.), S. 10, N. 3. 

(B) Civil P. C. (5 of 1908), S. 20 — 
Jurisdiction of Courts — Suit against 
carrier of goods by sea — Suit filed’ in 
Indian Court — Defendant filing written 
statement and pleading case on merit — 
It amounts to submission to jurisdiction. 

It is now well settled that to constitute 
submission in the international sense it 


‘would not be necessary that the defen- 


dant should actually participate in. the 
trial, it would be enough. if he has plead- 
ed on the merits of the case, because 
thereby he has disclosed an intention to 
take the chance of a decision on the merits 
of the case. (1965) 1 Mad LJ 550, Foll. 
(Para 17) 
Anno: AIR Comm.. (8th Edn.) Civil 
P. C., S. 20, N. 13. 


Cases Referred: Chronological Paras 


AIR 1972 SC 1405 16 
(1965) 1 Mad LJ 550 +17 
AIR 1960 SC 1058 16 
‘AIR 1957 Trav Co 133 15 


AIR 1955 Mad 519 : (1955) 2 Mad LJ 240 
13 

1939 AC 277 : (1939) 1 All ER 513, Vita 
Food Products Inc. v. Unus Shipping 
Co. 14 
AIR 1917 Mad 780 : ILR 39 Mad 733 (FB) 
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C. Poornaiah and V. L. N. G. Krishna 
Murthy, for Petitioner; A. S. Prakasam, 
for Respondents Nos. 2 and 3. 


ORDER :— The Far Eastern Steamship 
Company, also known as Fesco Lines; 
Vladivostok, carrying on business at 
Kakinada, through their agents M/s. D.S. 
Narayana & Company, Kakinada, the de- 
fendants in the suit O. S. No. 267 of 1972 
on the file of the Court of the Subordi- 
nate Judge, Kakinada, are the petitioners. 
The first plaintiff in the suit are Koika 
Trading Company Ltd., Osaka, Japan and 
second and third plaintiffs are New India 
Assurance Company Limited, Bombay 
and Aspinwall and Company Limited, 
Cochin and Kakinada. The defendants 
are a steamship company incorporated 
in U. S. S. R. and carry on business as 
common carriers by sea and carry for re- 
ward goods inter alia from ports in India 
to Japan. The defendants are the owners 
and/or charterers of the ship, “M. V. 
Kolya Mygotin”, hereinafter referred to 
as ‘the ship’ at all material times, The 


434 A.P. [Prs, 1-4] 


first plaintiffs are a Limited Company in- 
eorporated in Japan and carry on busi- 
ness as importers and exporters having 
-their head office at Osaka, Japan. The 
plaintiffs filed the suit against the defen- 
dants for recovery of Rs. 58,866-33 Ps. 
baing the value of 359 bales of palmyrah 
‘fibre delivered by the defendants in a 
rotten condition, 


2. The case of the plaintiffs briefly 
stated is: that in Feb., 1971 the third 
plaintiff booked 370 bales of palmyrah 
fibre from Kakinada to Kobe and de- 
livered the consignments.in a securely 
and properly packed condition to M/s. 
D. S. Narayan and Company for carriage 
from Kakinada to Kobe by the Ship, that 
the defendant-agents issued receipts in 
the form of bills of lading for and on be- 

-helf of the defendants Nos. KK~14, KK~-15 
ard KK-16 dated 27-2-1971' marked as 
Exts. A-1 to A-3 for the said consignments 
acknowledging that the said consignments 
were received on board the Ship in good 
order and condition, that the Ship arrived 
with the goods at- Kobe on or about 9-4- 
1971 and delivered the consignments to 
the first plaintiffs and that after survey 
it was found that the three consignments 
consisting of 359 bales of -palmyrah fibre 
were in a damaged and rotton condition 
due to the negligence of the defendants, 
for which the defendants were liable to 
make good the loss. 


3. The first plaintifis sent a prelimi- 
nary notice of claim to M/s. Kumagai 
Keiun Kaisha Limited, Kobe, the agents 
of the defendants of Kobe on 7-5-1971. 
But the claim was repudiated by the 
Agents of the defendants by their 
reply dated 9-7-1971 stating inter alia that 
the damages were probably caused by the 
stress of bad weather the ship encounter- 
ed in the voyage. A copy of the Marina 
Protest filed at Tokyo, Japan by the Mas- 
ter of the Ship was also sent. Thereafter 
the plaintiffs: submitted’: their claim 
through their agents M/s. V. L. N. G 
Narichauia (P) Ltd., Bombay to the: de- 
fendants on 2-2-1972 and suggested. 
amicable settlement of the claim and fur- 
ther stated that since the claim would at- 
tract limitation the claim may be settled 
immediately. By their cable dated 28-2- 
1972, the claims agents of the plaintiffs 


suggested expeditious settlement and ex- 


tension of time for six months with effect 
from 1-4-1972. As no cable was received 
from the defendants, they sent another 
cakle on 14-3-1972 and later on 16-3-1972 
to expedite the reply failing which the 
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plaintiffs would file a suit. The defen~ 
dants then replied by their cable dated 
16-3-1972 extending time by six months, 
Later the defendants ‘referred the claim 
to their agents M/s. D. B. Madan & Co., 
Madras, who by their letter dated 27-5~ 
1972 repudiated the claim. The plaintiffs 
thereafter filed the suit. 


i 4. The main defence of the defendants 
in the suit was that the Court at Kakinada 
had no jurisdiction to entertain the suits 
in view of Cls. 26 and 27 of the conditions 
of bills of lading. 
fendants, as per the said clauses, all 
claims and disputes arising under and in 
connection with the bill of lading shall ba 
judged in the USSR and shall be deter- 
mined according to the Merchant Shipping 
Code of the USSR and: the above said 
clauses in the bill of lading were perfectly 
valid. and binding on the parties. The de~ 
fendants further pleaded that expediency, 
balance of convenience and ends of jus- 
tice also require that the said conditions 
of the contract -which were valid and 
binding on the parties shall be fully given 
effect to having regard to the following 
circumstances : i 

, ‘(a) All the witnesses such as the port 
authorities in Kobe and all port docu- 
ments are available in Kobe, Japan. 

(b) The. Surveyors who surveyed the 
cargo have to-be examined and ‘they are 
also in Kobe. 

(c) The ship’s agents who rejected the 
claim have to be examined and they are 
also in Kobe. fas , 

(d) The Master and Officers of the 
vesse] are to be examined and it would 
not be possible to examine them in India, 

(e) The Master of the vessel lodged a 


. protest on 4-4-1971 with the Notary Pub- 


lic at Kobe, Japan. 

(f) The consignee himself who lodged 
his claim with the steamer agents in Kobe 
is also in Japan and he is also to be exay 
mined, ee 
It was also further pleaded that the entire 
cause of action for the suit had taken 
place outside the jurisdiction of the 
Court at Kakinada, that no damage 
to the goods took place in India, 
that the alleged damage to the goods 
was caused due to the boisterous weather 


. encountered by the vessel and, there- 


fore, for that reason also the Court 
had: no jurisdiction to -maintain the 
suit. One other defence was that the de- 
fendants shall be deemed to have been 
discharged from all liability in respect of 
the damage if any under Cl, 3 of para.'6 


According to the de= _ . 
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of Art. 3 in the Schedule to the Carriage 
ef Goods by Sea Act of 1925 inasmuch és 
the suit was not filed within one year of 
the date of delivery of goods, namely, 
15-4-1971. According to the defendants, | 
there is no acknowledgment of liability 
in law inasmuch as the said period of ore 
year is not a period of limitation capab:e 


of being extended under the Limitaticn > 


- Act. f 

5. On the pleadings of the parties, a9 
many as 17 issues and one additional issue 
were framed as per the orders of the 
Court, issues 1, 2, 3, 16 and Additional 
Issue were ordered to be tried as prei~ 
‘minary issues. They read as follows: 
Issues 1 to 3 & 16 

"1, Whether this Court has jurisdiction 
to entertain this suit in view of Cls. 26 
and 27 of the conditions of the bill of 
lading ? 

2. Whether the said clauses in that bill 
of lading are illegal as contended by plan- 
tiff ? : i 

3.. Whether this Court has no jurisdic- 
tion to entertain this suit for the reasons 
urged in para. 4 of the written statemert ? 

16, Whether the defendants are Cis- 
charged from all liability in respect of 
damage to the suit consignment for zhe 
reasons urged in para. 19 of the written 
statement ? 


Additional issues : 

_ Whether the defendant submitted to 
the jurisdiction of this Court and there- 
fore are precluded from questioning the 
jurisdiction.” 

6. Neither side let in any oral evidence 
at the trial. On behalf of the plaintiffs 
Exs. A-1 to A-16 were marked and the 


defendants did not file any documents on 


their side. 


7. The learned Subrodinate Judge: 


held on issues’ 1, 3 and the Additicnal 
issue that the defendant himself had sub- 
mitted to the jurisdiction of the Ccurt 
having pleaded in the written statement 
on the merits in the case and having in- 
vited a decision of this Court on the point 
of limitation also and, therefore, it’ vas 
not open to the defendant now to turn 
round and plead that the Court had na 
jurisdiction to:try the suit against kim! 
On Issue No, 16, the trial Court held that 
the defendants were not entitled to the 
benefit of immunity contained in Cl. (3) 
of Para.. 6 of Art, III in the Carriage of 
Goods by Sea Act of 1925 since in the 
Bills of Lading, Exs. A-1 to A-3 there is 
No specific provision as to the application 
of. rules of the Carriage of Goods by 3ea 
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Act and that the suit was only governed 
by Art. 10 of the Limitation Act of 1963. 
It was, therefore, held that the suit was 
in time. On Issue No. 2, the finding was 
that Clauses 26 and 27 of the conditions 
of Bills of Lading were not illegal. Thus, 
issues 1, 3, 16 and the additional issue 
were decided in favour of the plaintiffs 
and against the defendants and issue 
No. 2 was held in favour of the defen~ 
dants and against the plaintiffs. Aggrie~ 
ved against the findings of the learned 
Subordinate Judge on issues 1, 3, 16 and 
the additional issue, the defendants have 
preferred this revision petition. 

8 Two questions were argued before 
me: . / 

1. The claim of the plaintiffs got ex- 
tinguished by the operation. of the provi- 
sions of para 6 of Cl. (3) of Art. III in the 
Sch. to the’ Carriage of Goods by Sea 
Act, 1925, inasmuch as the suit is not 
filed within one year from the date of 
delivery of the goods:' 

2. The Court at Kakinada has no juris- 
diction to try the suit and in any case 
expediency and balance of convenience 
require that the suit should be tried at 
Kobe, Japan and not by the Court at 
Kakinada. - i 


9. Now, turning to the first question 
it is the contention of the learned coun- 


` sel for the petitionér that the Bills of 


Lading Exs. A-1 to A-3 which evidence 
the contract of carriage by sea, incorpo- 
rate all the terms and provisions of the 
Carriage of Goods by Sea Act, Act 26 of 
1925 (hereinafter referred to as ‘the Act’) 
and the Schedule thereto and that the 
defendant in consequence was entitled to 
the benefit of immunity enacted in Cl. 3 
of Para 6 of Art. III of the Act. The rele- 
vant portion in clause 3 of paragraph 6 of 
Art, III reads as hereunder: 

“In any event the carrier and the ship 
shall be discharged from all liability in 
respect of loss or damage unless suit is 
brought within one year after delivery 
of the goods or the date when the goods 
should have been delivered, 

10. At this stage, it would be relevant 
to read also Ss. 2 and 4 of the Act: 

“2. Application of Rules: Subject to 
the provisions of this ‘Act, the- rules set 
out in the Schedule (hereinafter referred 
to as “the Rules”) shall have effect in 
relation to and in connection with the 
carriage of goods by sea in ships carrying 
goods from any port in India to any other 
port whether in or outside India. 

-.3. x xX X X x x ° X 
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4. Statement as to application of Rules 
to be included in bills of lading :— 

Every bill of . lading, or similar docu- 
ment of title, issued in India which con= 
tains or is evidence of any contract to 
which the Rules apply, shall contain an 
express statement that it is to have effect 
subject to the provisions of the said Rules 
as applied by this Act.” 

11. Under S. 2, the ‘rules set out in 
the Schedule shall have effect subject to 
the provisions of the Act. S. 4 enjoins 
that there shall be an express statement 
as to the application of Rules in every 
Bill of Lading. 

12. Thus the immunity contained in 
Cl. 3 of Para. 6 of Article 3-of the Sch. 
to the Act could be claimed by the car- 
rier if two conditions are fulfilled :. 

I. The Bill of Lading must have been 
issued; e, ne 

2. The Bill of Lading should contain 
an express statement that it was subject 
to the provisions of the Rules as applied 
by the Act, ” 


13. In this case, it is not disputed that 
the Bills of Lading, Exs. A~1 to A-3 do 
not contain any such express provision. 
It is equally undisputed that the suit was 
brought beyond one year from the date 
of delivery of goods. But, however, it is 
contended by the defendants that the 
plaint itself proceeds on the basis that 
the provisions of the Carriage of Goods 
by Sea Act are applicable and therefore, 
the defendants are discharged from all 
liability in respect of the loss or damage 
under cl. III of Para 6 of Art. III It is 
no doubt true that the averments in the 
plaint support to some extent the sub- 
mission of the learned counsel. But the 
mere reference in the plaint to the pro- 
visions of the Carriage of Goods by Sea 
Act will not alter the nature and terms 
of the contract as evidenced by the Bills 





of Lading, Exs. A-1 to A-3. There grimly ` 


stands and stares the undisputed fact 
that the Bills of Lading, Exs. A-1 to A-3 
do not contain a specific statement as to 
the application of the rules in the Sche- 
dule. In the absence of any such specific 
provision in the Bills of Lading, the pro- 
visions of the Act to the contract in ques~ 
tion.cannot be invoked by the defendants. 
This was the view taken by the Madras 
High Court in The Province (State) of 
Madras v. L S. & C. Machado, (1955) 2 
Mad LJ 240: (AIR 1955 Mad 519). There- 
in, it was held (at p. 521 of AIR): 

“The provisions of the rules embodied 
in the Schedule to the Act. do not apply 
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proprio vigore to all contracts. of carriage 
by sea but only in cases where a Bill of 
Lading has been issued incorporating the- 
provisions of the Act.” >` : 

_14. The learned Judges placed ree 
liance on a decision of the Privy Coun~ 
cil in Vita Food Products Inc. v. Unus 
Shipping Company, 1939 AC 277 where~ 
in Lord Wright, dealing with the similar 
Provisions of the English Act held that! - 
the provisions of the Act were directory 
and. not mandatory and that the failure 
to obey the directions do not render the 
contract illegal. ; 


15. A similar question arose before 
the Travancore-Cochin High Court in 
Muhammadi Steamship Co. v., Keseri- 
shik Vallabdas, AIR 1957 Trav Co. 133. 
In that case, as in this case, the Bill of 
Lading did not contain ‘a statement as 
reguired by S. 4 of the Act. The learned 
Judges, relying upon the decision of the 
Madras High Court in Province of Mad- 
ras’ case (supra) held that the provisions 
of the rules embodied in the Schedule to 
the Act did not apply ‘proprio vigore’ to 
all contracts of carriage by sea, but only 
in cases where a bill of lading’ has been 
issued incorporating the provisions of the 
Act, Therefore, the suit in this case is 
governed by Art. 10-of the Limitation Act 
for filing a suit for-compensation of loss 
or injury to the goods is three years 
when the loss or injury occurs. If the 
Limitation Act of 1963 is applicable, then 
the suit is undisputedly in time. 


16. The learned counsel placing re« 
liance on a decision of the Supreme 
Court in East & West Steamship Co. 
v. S. K. Ramalingam, AIR 1960 SC 
1053, submits that Cl. 3 of Para 6 of 
Art. IIJ to the Schedule of the Act.is not 


-merely a rule of limitation but a rule 


that provides for the extinction of the 


‘right to compensation and, therefore, the 


suit was not maintainable beyond the 
period prescribed in the rule, The Sup- 
reme Court, in that case, observed (at p, 
1065) :— . 

. "The question we have to decide is 
whether in saying: that the ship or the 
carrier will be “discharged from Jliabi- 
lity”? only the remedy of the shipper or 
the consignee was being barred or the 
right was also being terminated. It is 
useful to remember in this connection the 
international character of these rules, as 
has been already emphasised above, 
Rules of limitation are likely to: vary 
from country. to country. Provisions for 
extension of periods prescribed for: limis 
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tation would similarly vary. We should 
be slow therefore to put on the words “dis- 
charged from liability” an interpretation 
which would produce results varying in 
different countries and thus keeping th2 
position uncertain for both the shipper 
and the ship owner. Quite apart from 
this consideration however, we think that 
the ordinary grammatical sense of ‘dis 
charged from liability’ does not connote 
“free from the remedy as regards liabi- 
‘lity” but are more apt to mean a total ex- 
tinction of the liability following upon an 
extinction of the right, We find it diffi- 
cult to draw any reasonable distinction 
between the words “absolved from liab-- 
lity” and “discharged from liability” and 
think that these words “discharged from 
liability” were intended to mean and co 
mean that the liability has totally dis- 
appeared and not only that the remecy 
as regards the liability has disappeared.” 
This decision was again referred to ard 
applied in American Export Isbrandtsen 
Lines Inc. v, Joe Lopez, AIR* 1972 SC 
1405. But I am unable to understand how 
these decisions are of any relevance <o 
the facts of this case, As already noti- 
ced, the provisions of the Act are not 
applicable to the contract in this case. 


V. Narayana v, 


17. The second contention is that the 
Court at Kakinada has no jurisdiction- to 
try the suit and that expediency and 
balance of convenience and ends of 
justice require that the suit should e 
tried by the Court at Kobe because all 
the material witnesses and the documer.ts 
are at Kobe, the Surveyors who survey- 
ed the cargo are at Kobe and the ship’s 
agents who rejected the claim are at 
Kobe, the masters and officers of the 
vessel are in U.S.S.R. and the consignee 
himself who has lodged his claim wth 
the steamer agents is in Kobe. But the 
written statement filed in the case clear- 
ly shows that the defendants pleaded on 
the merits and have voluntarily submit- 
ted to the, jurisdiction of the Court, and 
therefore, the defendants cannot be per- 
mitted to question the jurisdiction of the 
Court. It is now well settled that to 
constitute submission in the international 
sense it would not be necessary that the 
defendant should actually participate in 
the trial, it would be enough if he has 
pleaded on the merits of the case, because 
thereby he has disclosed an intention to 
take the chance of a decision on -he 
merits of the case. Vide: Rama v. Krishna; 
ILR 39 Mad 733: (AIR 1917 Mad 780) 
(FB) and Anantanarayan v. Massey 
‘Ferguson Ltd, (1965) 1 Mad LJ. 550, 
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18. The revision petition, therefore, 
fails and it is accordingly dismissed with 
costs, 

Revision petition dismissed, 
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Writ Appeal No. 29 of 1978, Dj- 


8-3-1978.* 
Constitution of India, Art. 226 — Writ 
Petition — Locus standi — Existence of 


right is basis of application — Ilegality 
of the order or loss of business due to 
competition no ground for issue of Writ, 
W. P. No. 5176 of 1977, D/- 30-12-1977 
(Andh Pra) Reversed. 


Unless the petitioner had a legal right 
which he could claim as lost or affected 
he -would not be a person aggrieved and 
would not be entitled to maintain a peti- 
tion under Art. 226. It would be so not- 
withstanding the fact that the order was 
a nullity, which aspect would be examin- 
ed only when the petitioner could be 
shown to have a legal right which was 
either threatened or infringed, 

. (Para 8) 

Where a licence holder of arrack shop 
shifted his shop as per order of the Col- 
lector, Excise to a locality outside his area 
of operation as well as that of another 
licence holder,.the latter had no locus 
standi to challenge the order of shifting 
when no right of his either under the Act 
or the Rules or the licence was infringed. 
In such a case, the fact that the order 
directing shifting of the shop was illegal 
or without jurisdiction or the fact that the 
new location allotted by the order affect- 
ed the trade of the. petitioner was imma- 
terial. W. P. No. 5176 of 1977, Dj- 
30-12-1977 (Andh Pra) Reversed. AIR 
1971 SC 246, AIR 1976 SC 578, AIR 1972 
SC 2112 and AIR 1973 SC 2720, Rel. on. 

. (Paras 11 and 12) 
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S. Ranga Reddy, for Appellant; M. 
Bhujanga Rao (for Nos. 1 to 3) and Govt, 
Pleader for Excise (for Nos. 4 te 7), for 
Respondents. , 


MADHAVA REDDY, J.:— This writ 
appeal is directed against the order in 
writ petition No. 5176/77 by which the 
order of the District Collector (Excise), 
Hyderabad directing the shifting of the 
arrack shop of the 5th respondent from 
EHEammal Basthi to Warasiguda locality, 
was quashed and the 5th respondent was 
directed ta shift the same to any place in 
Eammal Basti locality within 15 days of 
the date of receipt of the order.. The 5th 
respondent in the writ petition is the ap- 
pellant before us, _ 


2. The appellant ‘was dented a licence 
under the Andhra Pradesh Excise (Arrack 
and Toddy Licences General Conditions) 
Rules 1969 for the excise year 1977-78 in 
respect of Hammal Basthi and Warasiguda 
group of errack-shops. He opened the 
shop at a place very near the Secundera- 
bad Railway over-bridge in Hammal 
Basthi on 1-10-1977. The railway workers 
and the authorities living in the vicinity 
objected to the location of the shop at 
that place. The Excise Authorities, there- 
fore, seized the licence. The appellant 
thereupon filed an application to permit 
him to shift his shop to Warsiguda. That 
petition was allowed by the District 
Collector (Excise), 
order datec: 18-10-1977 and ‘in pursuance 
of that order the ‘appellant opened the 
shop in Warasiguda on 21-10-77. The 
respondents 1 to 3 herein’ who were 
licensees for the Adikmet and Parasi- 
gutta group of arrack shops filed the 
present writ petition inter alia contend- 
ing that (1) the Collector, Excise, the 6th 
respondent had no jurisdiction to order 
the shifting of arrack shop; (2) that Wara- 
siguda was not included in Hammal Basti 
locality and the arrack shop could not have 
bean ‘within the area of operation of the 
licensee and (3) that the circumstances did 
not justify the shifting of the shop to 
Warasiguda. 


3. It may be stated that earlier almost 
on identical grounds the contractor of 
Sesthafalmandi group of arrack shops 
filed a writ petition (W. P. 4779/77) 
challenging this very order of shifting 
mede by the District Collector (Excise), 
Hyderabad. That petition was: dismissed 
on 21-11-1977 by our learned brother 
Gangadhara Rao, J. holding that in view 
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of rule 5 read with Andhra Pradesh Ex- 
cise Delegation of Power Rules, 1972, the 
District Collector was competent to ex- 
ercise powers’ of the Commissioner and 
direct the shifting of the shop. Warasiguda 
was also held to be within. Hammal Basti 
locality, 


4, In answer to the rule ‘nisi the 5th 
respondent specifically -pleaded that 
Warasiguda was part of Hammal Basti 
and Walker Town group of arrack shops 
and that it was not within the area of op- 
eration of the petitioners who are the 
licencees for Adikmet and Parsigutta area, 
While admitting that, after the opening 
of the shop near the railway over-bridge 
in Hammal Basthi, on the objection rais- 
ed by the railway authorities and the 
workers, he applied for the shifting of 
the shop to Warasiguda, he pleaded that 
the District Collector (Excise), Hydera- 
bad was competent to exercise the powers 
of the Commissioner and direct shifting 
of the shop to Warasiguda having regard 
to the circular 4382/Ex/70 Gi. Board of 
Revenue, Excise, A. P. dated 30-1-1971. 


"5. One of the main contentions raised 
before the learned single Judge was: 
irrespective of whether the order of the 


-6th respondent is valid or not, the peti- 


tioners had no legal right to question the 
orcer of shifting and consequently’ had 
no locus standi to maintain the writ peti- 
tion. He also urged that if at all the. 
petitioners -felt themselves aggrieved, 
they had a specific. alternative remedy 
provided under. the provisions of the — 
Andhra Pradesh Excise Act and, there- 

fore, this Court is precluded under 
Art. 226 (3). of the Constitution of India 
from issuing any writ or direction as 
prayed for by the petitioners. 


6. In allowing the writ petition, our 
learned brother Chennakesav Reddy, J. 
proceeded upon the footing that the ap=' 
pellant herein had not stated that Wara- 
siguda is part of Hammal Basti area and 
that it was admitted: that Warasiguda 
was included in Walker Town toddy 
group: and a toddy shop is located in 
Warasiguda. Proceeding on that basis, 
he held that the shifting of the shop to 
Warasiguda ‘affected the rights of the 
petitioners. The learned Judge further- 
held’ that there was no valid delegation 
of the powers of-the Commissioner to the 
District Collector in this behalf: under 
the Circular relied upon by the appellant 
herein and the order permitting the shift- 
ing of the shop from Hammal Basthi: to 
Warasiguda was not shifting from one 
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place to another as contemplated under 
R. 41 but was shifting of the shop from 
one locality to another. In that view cf 
the matter, he held that the order was a 
nullity. On that basis he rejected the 
appellant’s contention that the alterne~ 
tive remedy of revision provided under 
S. 64 of the Act was not a bar to tha 
exercise of the extraordinary jurisdiction 
of this Court under Art, 226 of the Corm 
stitution. Accordingly he quashed tke 
order and directed the re-shifting of the 
shop from Warasiguda to any place with- 
in Hammal Basti locality. 

7. In this appeal, having regard to the 
contentions raised by the learned counsel, 
the points that emerge for consideration 
in this appeal are: x 

1. Whether the writ petitioners have 
locus standi to challenge the order of the 
District Collector directing the shifting of 
the shop; i 

2. Whether Warasiguda is part of 
Hammal Basti and Walker Town groap 
of shops and whether that guestion is 
disputed question of fact and can be gone 
into in these proceedings under. Art. .226 
of the Constitution of India; 


3. Whether the alternative remedy of 
revision provided under S. 64 of the Act 
bars the jurisdiction of this court to 
issue any writ under Art. 226 of the Con- 
stitution and ; 

4. Whether there was a valid delega- 
tion of power of the Commissioner to the 
Collector Excise under Circular No. 4332/ 
EX/70GI dated 30-1-1971 empowering 
him to direct shifting of shop from one 
place to another within the locality end 
whether that power could be exercised 
even after the enforcement of the A. P. 
Excise Delegation of Powers Rules, 1£72, 

8. Points 1 and 2:— As per the-ave2r- 
ments in the petitioners affidavit peti- 
tioners 1 to 3 who are respondents 1 to 3 
herein were the licencees of arrack shop 
of Adikmet and Parsigutta group of shops 
for the excise. year 1977-78. - It is the 
admitted ‘case of the petitioners that 
Warasiguda is not part of Adikmet and 
Parsigutta group of arrack shops. "The 
appellant is the licencee of Hammal 
Basti and Walker town group of arrack 
shops. Hammal Basti shop was originally 
located near the Secunderabad railway 
bridge and another shop was located. in 
Walker Town locality. The shop near the 
Secunderabad railway bridge was sought 
to be shifted to Warsiguda locality. While 
the appellant contends that. Warsiguda 
fs part of the area of operation of the 
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licensee’s arrack shops of Hammal Basti 
and Walker Town,- the petitioners-respon- 
dents contend that it is outside the area 
of operation of the appellants. But as 
already noticed it is not the further case 
of the respondents that Warsiguda while 
not included in the appellant’s area of 
operation, is included ‘in their own area 
of operation. In other words their case 
is that Warsiguda is outside the area of 
operation of. both the appellant and the 
respondent-licensees. If that be the posi- 
tion, can it be said that the writ peti- 
tioners have any legal right to invoke the 
jurisdiction of this court and seek a writ 
of mandamus -for quashing the order of 
the .6th respondent on the ground that 
it is illegal or even without jurisdiction? 
It is well settled that in order to entertain 
a petition under Art. 226 of the Consti- 
tution, the petitioner invoking the juris- 
diction of this Court must have-a legal 
right vested in him. In N. R. & F. Mills 
v. N. T. G & Bros, AIR 1971 SC 246, 
their Lordships of the Supreme Court 
had to consider the question whether the 
previous: permission of the Central Gov- 
ernment required for change of the loca- 
tion of the rice mill not having been 
obtained, the rival rice mill owner is en- 
titled to challenge the order permitting 
the shifting of the rice mill on the ground 
that it was illegal and without jurisdic- 
tion and held (ať p.-250): 


“Even if it be assumed that the previ- 
ous sanction has to be obtained from the 
authorities before the machinery is moved 
from its existing site, we fail to appreciate 
what grievance the respondents may 
raise against the grant of permission by 
the authority permitting the installation 
of machinery on a new site. The right 
to carry on business being a fundamental 
right under Art. 19 (1) (g) of the Consti- 
tution, its exercise is. subject only to the 
restrictions imposed by law in the inter- 
oe the general public under Art. 19 

i). =- ; : 


Sec. 8 (3) (c) is merely regulatory, if 


. it is not complied with, the appellants 


may probably be exposed to a penalty, 
but a competitor in the business cannot 
seek to prevent the appellants from exer- 
cising their right to carry on business 
because of the default... ... ....” 

Their Lordships further observed :— 


“Competition in the trade or business 
may be- subject to such restrictions as 
are permissible and are imposed by the 
State by a law enacted in the interests 
of the general public. under Art, 19 (6), 
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but a person cannot zlaim independently 
of such restriction that another perscn 
shall not carry ,on business or trade so 
as to affect his ‘trade or business adver- 
sely. The appellants complied with the 
statutory requirements .for carrying cn 
rice milling operations in the building m 
the new site. Even assuming that no pre- 
vious permission was obtained, the. res- 
pondents would have no locus standi fcr 
challenging the grant of the permission, 
because no right vested in the respor- 
dents was infringed.” 

9. In a recent decision, the Suprema 
Court in J. M. Desai v: Roshan Kumar, 
AIR 1976 SC 578, following the abova 
decision (1) proceeded to hold in the cds? 
of grant of “no objection” certificate for 
the location of cinema theatre that tha 
rival in trade had no locus standi to in- 
veke the jurisdiction of the High Court 
under Art. 226 of the Constitution. - The 
Supreme Court held (at p. 588): 

“The proprietor of a cinema theatra 
holding a licence for exhibiting cinemato- 
graph films is not entitled to invoke the 
certiorari jurisdiction’ ex debito justitiae 
to get a ‘No objection Certificate’ granted 
under R. 6 of the Bombay Cinema Rules 
1954 by the District Magistrate in favour 
of a rival in the trade, brought up and. 
quashed on the ground that it suffers from 


a defect of jurisdiction sey eee (at p. 581) 


In order to have the locus standi to in-_ 


voke certiorari jurisdiction, the petitioner 
should be an ‘aggrieved person’: The 


expression “aggrieved person” denotes an - 


elastic, and to an extent an elusive con- 
cept 
Considering the provisions of the Bom- 
bay Cinema Regulation and the Rules 
-. made thereunder, the ‘Supreme Court 
observed (at PP. 586- 871: ° 


“The Act and the -Rules ae not confer 
any substantive justiciable right on a 
rival in cinema trade, apart from the 
option, in common with the rest of the 
‘public, to ledge an objection in response 
to the notice published under R. 4. Thus 

‘the proprietor of cinema theatre holding 
a licence for exhibiting cinematograph 
films have no legal right under the sta- 
tutory provisions or under the general 
law which can be said to have been sub- 
jected to or threatened with injury as a 
result of the grant of No Objection Certi- 
ficate to the rival trader.” 

The Court held that the rival trader had 
no legal right to question the grant of 
the certificate and mainiain the writ petis 
tion against such grant. - i p TE ss 


wee see aes 
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10. In an earlier decision, the Supreme 
Court in State of Orissa v. R. C. Indra- 
kumar, AIR 1972 SC 2112, held (at 
p. 2117): 

“Unless the legal right is established: 
the High Court exercising writ jurisdic- 
tion cannot grant him any relief,” 


. In S. Sinha v. S. Lal & Co., AIR 1973 SC 


2720, the Supreme Court proceeded to 
consider who can be deemed to be a pers 
son aggrieved and held (at p. 2723): 

“The right which is the foundation for 
exercising the jurisdiction under Art. 32 
or Art, 226 is ordinarily the personal or 
individual right of the petitioner himself, 
though in the case of some of ‘the writs 
like habeas corpus or quo warranto this 
rule may have to be relaxed or modified 
eve ii . (at p. 2724) 

Where the ‘petitioner challenged under 
Art. 226 the grant of mining lease on the 
ground of a direct infringement of his 
right to be granted a mining lease over 
an area for which the respondent wag 
given a lease along with other area and 
it was found that no such right of the 
petitioner was affected, he has no locus 
standi to file the writ petition. He is 
neither a party nor a person aggrieved or 
affected and -consequently his -writ peti- 
tion in the High Court is not maintain- 
able.” 


11. Having regard to these well settled 
principles as regards the conditions pre- 
cedent for the maintainability of a writ 
petition by a person, it has to be. seen 
whether the petitioner can. be deemed to 
be a person aggrieved and whether any. 
of his legal rights have been infringed 
so as to entitle him to file a petition under 
Art. 226 of the Constitution. Warsiguda, 
is an area which is not included within 
the petitioner’s area of operation under 
the licence issued to him for Adikmet 
and Parasigutta group of arrack. shops. 
Assuming that Warsiguda is not within 
Hammal Basti and Walker Town group 
of shops for which the appellant is grant- 
ed the licence, shifting. of the shop to 
Warsiguda would at the most be illegal 
or even without jurisdiction. But none- 
theless, by such ‘shifting, no legal right 
of the petitioners is affected. The mere 
fact that on account of proximity of the 
shop to their area of operation, their 
business would-be affected, is no ground 
to hold that any of their legal right is 
infringed. No undertaking is given either 
under the Act or the Rules or the licence 
given to him that a shop in the. nearby 
area would not be permitted to be opened 
by any other licensee, Even if the-order 


Lo 
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permitting the shifting of shop is illegal, 
as held in N. R. & F. Mills v. N. T. G. 
& Bros., AIR 1971 SC 246, the petitioners 
would have no locus standi to challenge 
the grant of permission because no right 
vested in them was infringed. It was 
however argued by Mr. Bhujangarao the 
learned counsel for the petitioners that 
the order itself being a nullity and being 
illegal, cannot be allowed to stand. That 
question, however, would come up for 
consideration before the court if the peti- 
tioners have locus standi to maintain the 
petition. In the aforesaid two decisions 
viz., N. R. & F. Mills v. N. T. G. & Bros., 
AIR 1971 SC 246 and J. M. Desai v, 
Roshan Kumar, AIR 1976 SC 578, tne 
Supreme Court proceeded to hold that 
the petitioners have no locus standi ev2n 
on the footing that the impugned orders 
were illegal and without jurisdiction and 
refused the relief granted by the Hizh 
Court by allowing the appeals. Hence 
even if the impugned order is illegal or 
without jurisdiction, that is no ground for 
holding that the petitioners have locus 
standi to maintain the petition. 


12. The learned single Judge in com- 
sidering whether the petitioners had locus 
standi to maintain a writ petition proceed- 
ed on a wrong hypothesis that even the 
appellant had admitted that Warasiguda 
was not part of Hammal Basthi. The Eth 
respondent-(appellant herein) did not 
admit this fact anywhere in the councer 
affidavit. On, the other hand in pare 1 
of his counter affidavit he specifically 
pleaded: : s 

"I filed a petition to the Collector, Ex- 
cise, Hyderabad to permit me to shift my 
shop to Warasiguda as Hammal Besti 
includes Warasiguda.” 

He further pleaded in para 3: 


“The petitioners group of arrack shops ` 


are different and Warsiguda was not in- 
cluded in their group of arrack shops.” 
This assertion is supported by the affida- 
vit of the Excise Superintendent, Hydera- 
bad. In para 3 of the counter affidavit 
filed by the Excise Superintendent, he 
stated that the 5th respondent has “chosen 
a place in Warasiguda which is a part of 
Hammal Basti”. In para 5 he stated: 
“There is no change in the locality as 
the 5th respondent’s shop is within the 
area which is sought to be covered by 
his licence and Hammal Basti area,” 
The confusion seems to have arisen from 
the fact that Walker Town Group of 
Toddy shops includes Warsiguda. Pre- 
sumably. what must have been admitted 
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during the hearing of the Writ Petition 
was that Walker Town group of toddy 
shops includes Warsiguda and not that 
Warsiguda is not part of Hammal Basti, 
Be that as it may, inasmuch as the peti- 
tioners-respondents themselves did not 
claim to be entitled to locate the shop in 
Warsiguda, their legal right cannot be 
said to have been infringed if rival sndiri 
is permitted to open the shop, Even ifj 
such an order is illegal or without juris=, 
diction the petitioners have no locus 
standi to maintain the Writ Petition. 

13. Further if at all the question 
whether Warsiguda is part of Hammal 
Basti for which the petitioners were 
granted licence to vend arrack fs a dis- 
puted question of fact. It is now well 
settled that while this Court has furis- 
diction to decide even disputed questions 
of fact, it would be reluctant in writ 
proceedings to do so. In the circum- 
stances of the case it is wholly inappro< 
priate to go into this question as the 
lease itself is for a period of one year. 

14. Point No. 3:— In the view wa 
have taken on the first two points, we 
deem it wholly unnecessary to express 
any opinion on the other two questions, 
No doubt the Gujarat High Court has 
held that if the impugned order is a 
nullity, in spite. of an alternative remedy 
having been specifically provided under 
a statute, a writ petition lies. However, 
a Full Bench of our High Court in Govt. 
of India v. National Tobacco Co., AIR 
1977 Andh Pra 250, has broadly stated 
that where there is “an alternative re~ 
medy provided for redressal of the griev~ 
ance, no writ lies”. Whether that state~ 
ment also covers cases where the order 
itself is a nullity, it is in the circumstan- 
ces of the case unnecessary for us’ to 
consider and we express no opinion. 


15. Even on the question whether the 
delegation of power made by the Com- 
missioner under the Circular No, 4382/ 
EX/70/G.1 dated 30-1-1971 authorising 
the District Collectors to permit shifting 
of shops we think it unnecessary to ex- 
press. any opinion. After the Circular 
was issued which is not challenged as 
Ultra Vires, the A, P. Excise Delegation 
of Power Rules 1972 have come into force 
with effect from 12-9-1972. Under the 
said rules powers may be delegated by 
the Commissioner to any Officer Sub- 
ordinate to him not lower in rank than 
that of a Deputy Excise Superintendent. 
But under R. 4 (iii) such delegation can- 
not be made except with prior approval 
of the Government. The question can- 


442 A.P. 


vassed before us is that. even if the dele- 


gation was properly made before the 
promulgation of these Rules, having re~ 
gard to R. 4 (iii) which required the pre- 
vious approval ‘of the Government for. a 
valid . delegation, thet power can. no 
lenger be exercised by the delegates, 


16. In view of the foregoing discussion, 


this writ appeal is allowed and the order © 


in the writ petition is set aside and the 
writ petiticn is dismissed; but in the cir- 
cumstances without costs, - Advocate’s fee 
Rs. 200/-, . 

Appeal allowed. 
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Azam Khao, Petitioner A 
Respondent. 

Civil Revn. Petn, No.. 136 of 1978,. Dj- 
21-4-1978.* . 

(A) Civil P. C. (5 of 1908), oO. 14, R. 3 
-- Powers of Court — Court, can frame 
an issue of law not taken by the parties. 


The court: could raise an issue of law 
not put forward in the pleadings. In this 
case the issue raised by the court was 
whether the Power of Attorney should 
not be held impliedly revoked in terms 
thereof. 

Anno: AIR Comm. Civil P. C. Se 
Edn.), O. 14, R. 3, N. 2.. 


(B) Contract Act (9 of 1872), S. 207 -~ 
Implied revocation. of power — Illustra- 
ticn. 


Where the Deed ‘of Power. of Attorney 
recited that the ‘agent shall do all acts 
and carry on business on behalf of the 
Principal in his absenc2 from India,’ held 
applying S. 207, Contract Act, that the 
power should be trected as impliedly 
revoked the Principal having returned to 
India. Maintainability of the suit filed. by 
the agent: held depended on whether the 
Principal was or was not in India-on the 
date of: filing of the suit. (1885) .29-Ch. 
D. 500 Rel. on. AIR 1938 Cal 423 Ref. 
(Paras 4 & 5) 
Anno: ATR Mania (ard. Edn.), Con- 
tract Act, S. 207, 


S. Sattar, 


Cases Referred : N Chzcnological Paras 
AIR 1938 Cal 423 5 
TI RS eS 


(Against order of Addi. Chief Judge, 
City Small Cause Couït, Hyderabad, 
DÌ- 27-9-1977.) 
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(Para 2). 


ALR. 


(1385): 29 Ch D 500 :.52 LT 401, Danby 
v. Coutts and Co. 4, 5 
S: Mazhar Hussain, for Petitioner. 
ORDER :— Plaintiff is the petitioner, 

He filed the present suit for recovery of 

Rs. 1000/- on the foot of two promissory. 

notes, Exs. A-l' arid A-2. Ex. A-1 is 

dated 2-8-1974 and is in `a sum of Rs. 400. 

Ex. A-2 is dated 3-2-1975 and is in a sum 

of Rs. 600. The ' defendant contended 

that he did not receive the amounts 
mentioned in the promissory notes but 
that ‘he received- ' only an amount of. 

Rs, 100/- and Rs. 200/-, respectively under 

the said pronotes. He also stated that 

every month, the plaintiff, who is a 

pathan; has been collecting amounts to« 

wards interest on full amount. He there~ 
fore denied his liability for any further 
payment. 

'Z, The trial Court after Kcnaiasine 
the evidence ‘adduced by both the parties, 
held (1). that the defendant has failed’ 


‘to establish that he did not receive the 


full amount mentioned in the promissory ' 
notes; and (2) that. the suit is not liable 
to be dismissed’ on the ground that the 


- plaintiff. is a-~money-lender but has not 


complied “with the provisions 
Hyderabad Money Lenders Act. But he 
dismissed the suit on the following’ 
ground, viz., ... ... the suit is not filed by 
the plaintiff. himself but by one of his 
two power of attorney holders; under the 
Power of Attorney, two persons are 
empowered to act. If so, one of them can 
not act unilaterally. Secondly, the Gene- 
ral Power of Attorney must. bé deemed 
to have been impliedly revoked in this 
case because of the fact that it was exe~ 
cuted only ‘for the duration of the plains 
tiff’s absence from India and also because. 
in this matter the plaintiff has himself 
acted throughout. S. 207 of the Contract 
Act was said to have been attracted in 
this case effecting implied’ repeal of the 
General Power of Attorney. The said 
ground was not put forward in the writ- 
ten statement but appears. to have been 
raised by the Court itself — which, of 
course, it had the power to do. - 

3. The aforesaid ground `of dismissal 
of the suit is challenged in this C. R. P. 

4. Mr. Mazhar Hussain, the learned 
counsel for the plaintiff petitioner brings 
to my notice the stipulation. in the ‘Gene« 
ral Power of Attorney: which specifically 
empowers the two. attorneys to act either 
individually or jointly. - In the. face of 
the said specific stipulation, the . Court 
below was no: doubt: not correct in hold=+ 
ing. that: one of. the powers: of attorney 


of the 


r 


Ai 


- nected activities himself. 
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was not empowered to institute the swt. 
But in my opinion, the Court below was 
right in the second aspect of ‘its reason- 
ing, namely, that the power of attorney 
must be deemed to have been repealed 3y 
implication, on the plaintiff's return to 
India, and his presence in India on tae 
date of suit. The power of Attornzy 
clearly recites that the plaintiff who is 
carrying on money-lending business in 


Hyderabad city is proposing to go out of- 


Hyderabad and that therefore he is em- 
powering the said two attorneys. to carry 
on business of money-lending on his ke- 
half, The attorneys were empowered to 
perform all other duties and functicns 
connected with the said business. The 
said power of attorney was executed on 
43th May, 1968. The suit debts were 
advanced in Aug. 1974 and Feb. 1975, it 
is stated, by the plaintiff himself. Even 
the suit notice, I am told, was issued by 
the plaintiff himself. It is well settled 
that a power of attorney must be striccly 
construed. A reading of the power of 
attorney clearly discloses.that the plan- 
tiff appointed the two attorneys to carry 
ton his money lending. business: and. to do 
all other acts in that behalf in the absence 
of plaintiff from India. Now that the 
plaintiff has come back to India and is 
advancing the loans himself and doing 
all other incidental acts himself, the 
principle contained in S. 207 of the Con- 
tract Act, is attracted in this case. It is 
obvious that the plaintiff, after coming 
back to India, would be carrying on the 
money-lending business and other can- 
The Court re- 
lied upon an English decision reported in 
Danby v. Coutts & Co. (1885) 20 Ch D 
500 in support of its contention. In that 
case, the relevant recital reads as fol- 
lows: 











“And whereas I am about to’ return to 
South Australia and am desirous of ap- 
pointing an attorney or attorneys to act 
for me during my absence from England.” 
Tt was held that the said: recital control- 
led the generality of the operative part 
of the instrument and limited the exer- 
cise of the powers of the attorneys to the 
period of the donor’s absence from Eng- 
Jand. The said decision clearly suppcrts 
the reasoning of the Court "below. 


5. Mr. Mazhar Hussain, the ‘earned 
eounsel for the petitioner relies upon 
‘9 decision of a learned single Judge 
wf -Calcutta High Court-'reported in 
Exekiel v. Carew and Co. AIR 1338 
‘Cal 423, ‘support of ‘his contention 


Azam Khao v. S. Sattar (J. Reddy J.) 


[Prs. 4-5] A.P. 443 


that the language of the nature em- 
ployed in the power of attorney con- 
cerned herein does not automatically put 
an end to the power of attorney on the 
return of the Principal to India and that 
in any event, the power revives as and 
when the Principal again goes out of 
India. But it may be noticed that in the 
very Calcutta decision, the learned Judge 
refers to the statement of Law in Hals- 
bury’s. Laws of England, 2nd Edition, 
Volume 1, P. 314, which is to the same 
effect as the decision in Danby v. Coutts 
& Co. (1885) 29 Ch D 500 (supra), while 
saying that the statement of law in Danby 
v. Coutts & Co. (supra) is too wide, the 
learned Judge observed as follows :— 


“I am willing to concede that the autho- 
rity of the attorney could not have been 
exercised during the periods that David 
was in Calcutta or possibly in India, but- 
I see nothing in the document to support 
the. contention that the authority of the 
attorney terminated absolutely upon the 
return of the donor and that from that 
date the document was as ineffective as 
if it had been expressly revoked.” 


From the above observation it is clear 
that during the Principal’s presence in 
India, the power of attorney is not em- 
powered to act for him. May be if the 
Principal again goes out of India, the 
power may revive. But when the mat- 
ter was considered by the lower Court, 
it was not suggested that at the time of 
the institution of the suit, the plaintiff in 
this case had again gone out of India. 
Mr. Mazhar Hussain, however, argues 
that this aspect was never put in issue in 
the Court below and that this aspect was 
raised only at the time of argument 
in the Court below, and therefore 
the plaintiff may be given an op- 
portunity to prove that he was not 
in India on the date of suit. There is no 
material not to accept this assertion of- 
the learned counsel. In this view of the 
matter, the case is remitted to the Court 
below for investigating into the limited 
question, viz., whether on the date of 
institution of the suit, the plaintiff was 
in India or not. If it is held that the 
plaintiff was in India on that date, the 
suit will have to be dismissed. But if it 
is proved that the plaintiff was not in 
India on the date of institution of the 
suit, then the suit may be held maintain- 
able. The! Court below may send notices 
to the parties again and dispose of the 
said question according to law. The 
parties may be allowed to lead evidence 
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on the said question, The C. R. P, is 
allowed accordingly, No costs. : 
Petition allowed, 

case remanded. 
Re 4 
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` Kalari Nagabhushana Rao, Appellant v., ` 


The Collector, Panchzyat Wing, Guntur 
and others, Respondents. ; 

Writ Appeal No. 2 of 1978, .D/- 26-7- 
1¢78,* ` ; 

Andhra Pradesh Gram Panchayats Act 
(14 of 1964), S. 50 (4) — State Govern- 
ment acting as appellate authority — 
Exercises quasi judicial power — Has no 
power to call for para-wise remarks or 
report on memo of appeal from District 
Collector whose order is appealed against 
— Violation of rules of ‘natural justice. 
(Constitution of India, Art. 226). 

A judicial authority or a quasi-judicial 
tribunal has to exercise the statutory ap- 
pellate powers by itself on a considera- 
tion of the material before it and on the 
representations made by the concerned 
parties without any interference from 
any outside authority. ; 


The State Government acting as an ap- 
pellate authority under S. 50 (4) against 
an order of the District Collector under 
S.. 50 (1) dismissing a Sarpanch on charges 
of misappropriation exercises quasi-judi- 
cial powers and it is not competent for 
it to call from the District Collector his 
fparawise remarks or reports on the 
memorandum of appeal as the District 
Ccllector is not a party before the State 
Government -and when there is no provi- 
sion in the Act or in the rules giving an 
opportunity. to the District Collector to 
sustain the order passed by him or to call 
for any such report frem him... Any con- 
sultation with, or interference by the Dis- 
trict. Collector or any outside authority 
would vitiate the functioning of the. ap- 
pellate authority as, an independent statu- 
tory -quasi-judicial tribunal. In admin- 
istrative matters an appellate authority 
might exercise its discretion to call for 
such remarks or reports: But such a. pro- 
cedure is not permissible in the case of 
exercise of its powers as a quasi-judicial 
appellate tribunal. (Para 5) 


"(Against judgment of single Judge of this 
court in W. P. No. 1296 of 1977, D/- 
12-12-1977). names 


IVIIV/D857/78/KSB 


K. N. Rao v. Collector, Panchayat. Wing, Guntur 


A.L R. 


Where the State Government on a 
consideration of the remarks and report 
sent by the District Collector rejected the 
appeal filed by the Sarpanch, the order 
passed by the State Government under 
S. 50 (4) is not only illegal but is also 
violative of rules of natural justice and 
should be quashed. (1956) 2 Mad LJ 228 
Rel. on. AIR 1970°SC 150 Discussed. 

. ; ', (Paras 6 to 8) 

Anno: AIR Comm. Const. of India, 2nd 
1974 Edn., Art. 226, Notes 59, 18. 


Cases Referred: Chronological Parag 
AIR 1970 SC 150 ` ` 7 
(1956) 2 Mad LJ 228 6 


P. A. Choudary, for Petitioner; Govt, 
Pleader for P. Raj, (for Nos. 1 to 3) and 
B. V. Subbaiah (for Nos. 4 and 5), for - 
Respondents. 
=ṣ KONDAIAH, J.:— This appeal gives 
rise to a short and important question of 
lav relating to the exercise of power by. 
the State Government while disposing of 
an appeal under S. 50 (4) of the Gram 
Panchayats Act - (hereinafter referred to 
as the Act), against an order of the Dis- 
trict Collector, dismissing a Sarpanch on 
charges of misappropriation. In order te 
appreciate the scope of the question, it 
is necessary to state briefly the facts, 


2. The appellant was removed from 
the office of the Sarpanch with effect’ 
from 1-12-76 by the District Collector, 
Guntur by his procéedings dated 18-11-76 
for certain irregularities committed by 
him in the administration of the Gram 
Panchayat. Some charges relate to mis+ 
appropriation of the Panchayat’s funds 
while the appellant was in the office ag 
Sarpdanch. The appellant preferred an 
appeal to the State Government under 
S. 50 (4) of the Act on 26-12-76. The 
Government called for para-wise remarks 
on the appeal memo from the same Dis~ 
trict. Collector against whose order the 
appeal was preferred. The District Col- 
lector submitted his para-wise remarks 
along with a repart on 17-2-77. The 
State Government by its order in G. O, 
Ms. No.. 403 dated 11-5-77 dismissed the 
appeal preferred by the appellant. It is 
evident from the order of the Govern- 
ment that the appeal preferred by the 
appellant was examined “with reference 
to the records and report of the Collec- 
tor, Guntur”. (See para 3 of the G. O.). 
The correctness of this order was chal- 
lenged by the appellant in. this court in 
W. P. No. 1296/77: Before the learned 
single Judge it was contended that the 
Government has not exercised its juris- 
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diction in accordance with law; that it 
was not competent and open to the State 
Government to call for para-wise remarks 
or report from the District Collector 
which amounts to consultation and there- 
fore the appellate order was violative of 
the rules of natural justice and also ille~ 
gal as the Government has not exercised 
{ts jurisdiction in accordance with law, 
This plea of the appellant was not ac- 
cepted by the single Judge, holding that 
no fresh material has been submitted by 
the Collector in his report and there was 
no prejudice that has been caused to the 
appellant and, therefore the order is not 
violative of the principles of natural 
justice, Hence this appeal. 


_8 Sri P. A. Choudary, learned coun- 
sel for the appellant contends that the 
State Government while exercising its 
powers under S. 50 (4) of the Act is not 
competent to call for the report or con- 
sult or to have any connection with the 
District Collector or: any outside autho- 
rity and the order must be passed by the 
State Government in its own right and 
without any outside consultation; that 
the report sent by thé District Collector 
has been considered by the appellate 
authority without providing: an opportu« 
nity to the appellant about the contents 
of the report and that the order of the 
appellate authority is also violative of the 
rules of natural justice. On the other 
hand, it is argued by the learned Gov- 
ernment Pleader inter alia that no pre- 
judice has been caused to the appellant 
as no new material has been indicated by 
the District Collector in. his report dated 
17-2-77 and there is no illegality in the 
procedure adopted and, therefore, there is 
no need to interfere with appellate order, 


4. At the outset we may state that 


the appellant’s counsel did not argue be- 
fore us on the merits relating to the 
charges framed against the appellant by 
the District Collector. The counsel con- 
tentrated mainly on the procedure adopt~ 
ed by the\State Government in the exer- 
cise of its jurisdiction under S. 50 (4). 
Admittedly the State Government is the 
appellate authority, in the instant case to 
consider the correctness or otherwise of 
the order passed by the District Collector 
under S. 50 (1) of the Act .against the 
appellant. He was found guilty by the 
‘District Collector of certain irregularities 
and also misappropriation.: However, we 
need not advert to the same as the same 
have not been canvassed before us. We 
shall] therefore, confine ourselves to the 
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question about the competency and the 
jurisdiction of the State Government in 
calling for-a report of the District Col- 
lector in the instant case and the effect 
of the same. 

5. It admits of no doubt thet the power 
of the District Collector vested under 
sub-section (1) of Section 50 to remove a 
Sarpanch for any irregularities committed 
or for the abuse of the position of Sar- 
panch is a quasi-judicial power. It is 
equally clear that the State Government 
is invested with a similar quasi-judicial 
authority under sub-sec. (4) of S. 50 to 


‘consider the appeal preferred against the 


order of the District Collector to it. The. 
appellate authority is also entitled to 
grant stay of the operation of the~order 
passed by the District Collector under 
sub-sec. (1) of S. 50 or sub-sec. (2) of 
S. 50. The appellate authority is entitled 
to allow the appeal and cancel the noti- 
fication isued or order passed by the Dis- 
trict Collector .under sub-see. (1) or (2) 
of S. 50 or reject the appeal. The short 
question on which the decision of this 
appeal turns upon is whether the quasi- 
judicial appellate authority is competent 
to call for a para-wise report from the 
District Collector against whase order an 
appeal was pending before it. A judicial 
authority or a quasi-judicial tribunal - has 
to exercise the statutory appellate powers 
by itself on a consideration of the mate- 
rial before it and on the representations 
made by the concerned parties without 
any interference from any outside autho- 
rity. The District Collector according to 
the counsel for the respondents is not an 
outsider but a party to the proceeding. 
True, as -submitted by Sri Subbaiah, 
learned counsel for the fourth respon- 
dent, the District Collector has framed 
the charges against the appellant herein 
and passed an order of removal from the 
office of Sarpanch, finding him guilty of 
the charges levelled against him for com~ 
mission of certain irregularities and also 
misappropriation. However, he is not a 
party before the appellate authority, the 
State Government. No provision is made 
either in the Act or the Rules mad2 there- 
under that. the District Collector has a 
right to make representation before the 
appellate authority to sustain his order, 
Unless and until such a power or right ` 
is given to the. District Collector under 
the Statute or any statutory rule, it is 
not open-to him to make any suo motu 
representations or any representations to 
the effect that the order passed by him 
was correct and there is no merit in any 


-under a statute. 


{ 


446 A.P. [Prs, 5-6] 


his memorandum of: grounds and”. the 
appeal must be dismissed. Such right is 
provided only to the parties concerned 
but not to the authority which passes the 
order, unless it is provided in the Act 
itself. Admittedly, no such provision has 
been made in the present Act or the 
Rules providing an opportunity to. the 
District Collector to ‘sustain the stand 
teken by him in his order against which 
an appeal has been preferred to the State 
Government. We do not also find any 


Statutory authority or rule enabling the 


State Government to call for any report 
from the Collector or any other authority, 
in this regard. There is no specific pro- 
vision relating to the procedure. But the 
State Government must be conscious of 
tke fact that it is exercising its powers 
as a. quasi-judicial appellate authority 
against the order of the District Collector 
Such a statutory quasi- 
judicial appellate tribunal or authority 
skould not either consult or consider any 
other opinion or view of either the Dis- 
trict Collector or any other authority 
while exercising its appellate powers. 
Any consultation with, or interference 
by the District Collector or any outside 
authority would vitiate. the functioning 
of the appellate authority. as an indepen- 
dent statutory quasi-judicial tribunal. In 
administrative matters an appellate 
authority might exercise its discretion to 
call for such remarks or reports. But 
such a procedure is not permissible in the 
case of exercise ofits powers as a guasi: 
judicial appellate tribunal. 


6. The further PE CEET of Mr. 
Subbaiah that mere calling for a> para- 
wise remarks on the memorandum of 
appeal would not amount to consultation 


or interference with the exercise of the 


appellate powers by the State Govern- 
ment cannot also be ‘acceded to. - The 
consultation may -be in writing or oral; © 
the expression of opinion may be in 
writing or oral. Irrespective of the mode 


“of expression of opinion or- ‘consultation, 


any opinion expressed by “an outside 
authority to the appellate authority at 
the time of consideration of the appeal 
would, in our opinion, amount to inter- 
ference with the exercise of the quasi- 
judicial appellate powers. It amounts to 
consultation in some form. In the in- 


‘stant case, what has been done: by- both 
the Government and the District Collec- 


tor is not provided for‘ in the statute or 
the rules, The State Government had in 


K. N. Rao v. Collector, Panchayat Wing, Guntur 
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fact considered the same and. thereafter 
formed its‘opinion. Instead of forming 
its own opinion on merits the appellate 
authority has come to the conclusion that | 
the appeal is to be rejected after consi< 


„Gering the opinion of the District Collecs 


tor and the para-wise remarks sent by 
him’ to the effect that the order passed 
by him was correct and there was no 
merit in the appeal. It is not possible for 
this Court to indicate or find out how 
much the appellate authority has been 
influenced by the opinion of the District 
Collector or the remarks sent by him, 
It is sufficient for. sur purpose to hold 
that the procedure adopted by the appel- 
late authority herein is illegal apart from 
being irregular and that it has not exer- 
cised its power independently and -with- 
out any outside interference or consulta- 
tion. Where quasi-judicial tribunal exer- 
cise its statutory power, it should not 
only be independent. but should also 
appear to be independent and to have 
exercised its power without any outside 
interference of any kind. This view of 
ours gains support from a decision of the 
Madras High Court in- Raman Menon v. 
State -of Madras (1956) 2. Mad.- LJ 228 
wherein Rajagopala Ayyangar J., quash- 
ed the order passed by the State of Mad- 
ras confirming the order: of the District 
Collector passed under S. 57 of the Mad- 
ras Co-operative Societies Act as it. was. 
found that the District Collector had sent 
up a letter to the State Government. The 
learned. Judge found on facts that the 
State Government examined the conten- 
tions of the petitioner therein in consul- 
tation with the Collector of Malabar and, 
therefore, the District. Collector being an 
executive authority and the State Govern- 
ment being a quasi-judicial authority. 
cannot consider any opinion. of the execu- 
tive authority unless the statute makes 
prevision therefor. The learned Judge, 
therefore, found that the order passed by 
the State Government in revision after 
taking into account a communication from 
the Collector against whose order, the 
revision was filed,:was illegal. That was 
also a case where a sum of Rs. 4,567-2-7 
was said to have been misappropriated by 
the. Secretary of a Producer cum-Consu~ 
mer Co-operative Society in Ponnai, 
Malabar. District,- We, therefore, find 
that the impugned crder passed by ‘the 
State Government is illegal as it consult- 
ed the. District - Collector ` against whose 
order an appeal had been preferred be- 
fore exercising its appellate. quasi-judicial 
power under’ sub-sec. (4) of S. 50 of the 
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Act. Where there is interference by ary 
outside authority with the functioning of 
the quasi-judicial appellate ` authority, 
the order passed by such authority must 
be held to be illegal. 


7. The decision of the Supreme Court 
in A. K. Kraipak v. Union of India, AIR 
1970 SC 150 relied- upon by the learned 
Government Pleader in support of His 
contention that there is no prejudice 
caused to the petitioner-appellant herein 
as there was no new material in the com- 
munication of the District Collector 
dated 17-2-77, would not in any way 
assist the stand taken by the respondents, 
Therein, the principles of natural justize 
have been enunciated by Hegde, J. who 
spoke for the Court. It was held that 
the dividing line between an administra- 
tive power and a quasi-judicial power is 
quite thin and is being gradually obliteret- 
ed arid that what principle of natural 
justice will apply ‘must depend in tne 
facts and, circumstances under which an 
enquiry is held. We may notice in this 
regard what the learned Judge rules at 
page 155 :— 


“The real question is not whether he: 


was biased. It is difficult to prove the 
state of mind of a person. Therefore, 
what we have to see is whether there is 
reasonable ground for believing that he 
was likely to have been biased.” 


In the present case the report of the Ds- 
trict Collector was admittedly, rot 
brought to the notice of the appellant 
herein. No opportunity was given to him 
to meet the same. May be, no new mate- 
rial was mentioned in that report, kut 
he does not know what report .was sent 
by the Collector. The fact remains tkat 
the District Collector opined that thera 
was no merit in the appeal and the ap- 
peal must be rejected. But the opinion 
expressed by the District Collector to 
dismiss the appeal was taken into account 
by the appellate authority. This itself 
is sufficient to. hold that prejudice kas 
been caused to the appellant. Thouzh 
‘the District Collector must have express- 
ed some opinion in his original order, it 
is neither proper nor permissible for him 
to once again state to the appellate autho< 
rity, unless it is provided for in the sta- 
tute, that his order was correct and the 
appeal must be rejected as it is devcid 
of any merit and the appellate authority 
should not make use of such opinion or 
report against the appellant withcut 
giving him a reasonable and fair oppcr- 
tunity to explain his stand. The very. 
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practice of calling for reports or para~ 
wise remarks on the appeal memorandum 
by the statutory quasi-judicial appellate 
tribunal or authority unless specifically 
provided for. in the statute or the rules 
framed thereunder, must be deprecated. 
Such a procedure is not only unjust and 
improper but would also prejudice to a 
great extent the case of the very person 
who had come to the appellate. tribunal 
with a -definite case that what has been 
done by:the original authority was illegal,' 
incorrect and unjust. Such a practice 
may be there for a number of years but 
it must be put an end to. The earlier 
such practices are given up, the better for 
the concerned parties and people at large. 
Proper and independent exercise of po- 
wers and functions by a statutory quasi~ 
judicial appellate authority or tribunal is 
essential and necessary for the adminis~ 
tration- of justice, 





8. For all the above reasons we are 
unable to agree with the learned single 
Judge that no prejudice. has been caused 
to the appellant as no new material has 
been brought in by ‘the District Collector 

in his report. We, therefore, hold that 
the order passed by the State Govern- 
ment is not only illegal but is also viola- 
tive of rules of natural justice and is 
liable to be quashed and is hereby guash- 
ed. The order under appeal is set aside, 
the appeal is allowed with costs and a 
writ will issue as prayed for. Advocate’s 
fee Rs. 150/-. We remit back the case 
to the State Government with a direc~ 
tion to dispose of the appeal preferred 
by the appellant before us, afresh in the 
light of the observations made in this 
judgment, 


Case remanded, 
Giantess 
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“S. OBUL REDDI, €. J. AND 
` JEEVAN DEDDY, J. > 


S. Johny Saheb and others, Appellants 
v. Ademma and others, Respondents. . 


A. A. O. No. 612 of 1977, D/- 3-4-1978.* 
Motor Vehicles Act (1939), Ss. 110-A (3) 


‘Proviso, 110-D — S. 110-A (3) Proviso — 


Order condoning delay in filing claim peti- 


tion — Not appealable. 





*(Against order of Motor Accident Claims 
Tribunal (District Judge), Chittoor, D/- 
- 26-9-1977).- 


EVAVIDR9O/TeKNATVEB 


448 A.P:  [Prs. 1-3] 

An interlocutory order condoning the 
delay in filing a claim petition under Sec- 
tion 110-A is not an ‘award’ and is not ap- 
pealable under S. 110-D (1), Only those 
orders which have the effect of putting 
an end to the claim petition or which 
amount to finally disposing of the original 
petition can be treated as an award and 
are appealable and not other interlocutory 
orders, AIR 1966 Mad 332 and AIR 1967 
Mad 403, Distinguished. (Paras 2, 3) 

Anno: AIR Comm., Motor Vehicles Act 
(ist Edn.), 5. 110-A, N. 3; S. 110-D, N. 3. 
Cases Referred: Chronological Paras 
AIR 1967 Mad 403 2,3 
AIR 1966 Mad 332 2, 3 

S. Venkata Reddy for V. Raghavatha 
‘Reddy, for Appellants: C. Sadasiva Reddy, 
for Respondents Nos. 1 to 5. 

JEEVAN REDDY, J.:—- This appeal is 
preferred against the order of the Motor 
Accidents Claims Tribunal, Chittoor con- 
doning the delay in filing a claim peti- 
tion. The claim petition was filed under 
S. 110-A of the Motor Vehicles Act, 1939. 
Sub-section (3) thereof provides that no 
application for compensation shall be 
entertained unless it is made within six 
months of the occurrence of the accident. 
As the relevant time the period was only 
sixty days. Proviso to sub-sec. (3) how- 
ever empowers the Claims Tribunal to 
entertain en application after the pre- 
scribed period of limitation if it is satis- 
fied that the applicant was prevented by 
sufficient cause from making the applica- 
tion in time. It is in exercise. of this 
power that the Claims Tribunal has con- 
doned the delay of about 5 years and has 
ertertained the claim. petition. 


2. This appeal purports to have been 
filed under S. 110-B, sub-sec. (1). Ac- 
carding to the said provision, any person 
aggrieved by an award of a Claims Tri- 
bunal, may within ninety days from the 
date of the award, prefer an appeal to the 
High Court. Sub-section (2) says that no 
appeal shall lie if the amount in dispute 
in appeal is less than two thousand rupees. 
The question therefore is whether the 
order of the Claims Tribunal condoning 
the delay in preferring the claim petition 
amounts to an award within the meaning 
of S. 110-D (1).' Section 110-B provides 
for passing of an award by the Claims 
Tribunal. It says that on receipt of an 
arplication for compensation made under 
S. 110-A, the Claims Tribunal shall, after 


giving the parties an opportunity of being. 


heard, hold an inquiry into the claim and 
may make an -award determining the 


amount of compensaticn’ which ‘appears to` 
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it to be just and specifying the person or- 


‘persons to whom compensation shall be 


paid. Now, there can be no dispute that 
where the claim petition is disrnissed in 
toto, it would also amount to an award 
of the Tribunal, and would be appealable, 
Similarly, if a claim petition is preferred 
after the prescribed period of limitation 
accompanied by an application for con= 
doning the delay and the said ‘petition for 
condoning the delay is dismissed with tha 
result that the main O, P. also stands diss 
missed, it can be treated as an award ap- 
pealable under S. 110-D (1) vide Govinda= 
rajulu v. Govindaraja, AIR 1966 Mad 332 
and Gopalaswami v. Navalgaria, AIR 1967 
Mad 403. Extending the same reasoning, 
if an interlocutory order has the effect of 
putting an end to the main petition itself, 
it can also be treated as an award and is 
appealable. Such a case came up before 
this court before A. V. Krishna Rao J. 
where the claimant died pending a claim 
petition and his legal representatives 
wanted to come on record to continue the 
claim ‘petition, it was refused and the 
leerned single Judge of this Court held 
in appeal that such an order amounts to 
an award and is appealable. But the 
same analogy cannot be applied to an 
interlocutory order which does not put an 
end to the claim petition. Such an inter- 
locutory order may be of any nature. It 
may be an order condoning the. delay in 
filing the claim petition impleading the 
legal representatives or impleading other 
mecessary or proper parties, as the case 
may be. We find it difficult to say that 
even such orders amount to an award and 
can be held to be appealable under Sec- 
tion 110-D (1). Placing the construction 
canvassed for by appellants would have 
the effect of prolonging the proceedings, 
while the Act intends a prompt and 
speedy disposal of such claims. As we 
have stated above, only those orders 
which have the effect of putting an end to 
the claim petition or which amount to 
finally disposing of the original petition 
can be treated as an award and are ap- 
pealable and not other interlocutory 
orders. 


3 Sri S. Venkata Reddy, the learned 
counsel for the petitioners relied upon 
certain observations in Govindarajulu v. 
Govindaraja, AIR 1966 Mad 332 and 
Gopalaswami v. Navalgaria, AIR 1967 
Mad 403 in. support of his contention that 
each and every decision of the Tribunal 
must be treated as’an award and must be 
held to be appealable. In Govindarajulu 
v. Govindaraja, AIR 1966. Mad- 332. the 
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learned Judges after holding that-an order 
which has the effect of total dismissal of 
the claim petition, is appealable observed 
that on a proper interpretation of Se2- 
tion 110-B, an award would comprehend 
every decision of the Tribunal, whether 
for or against the claimant or the op- 
posing parties. But these observations 
must be understood in the light of the 
facts of that particular case and cannot be 
extended to cover a case where the order 
itself does not amount to a final decision 
in the matter or does not terminate the 
main proceeding.. Similar observations 
are also to be found in Gopalaswami v. 
Navalgaria, AIR 1967 Mad 403 but those 
observations again must be understood in 
the light of the facts of that case which 
again was a case where delay in filing the 
application was refused to be condoned. 
Both the cases were cases where orders sought 
to be appealed against had the effect of terni- 
nating the claim petition itself and there- 
fore, were held appealable. We are there- 
fore of the opinion that the said observa~ 
tions cannot help the petitioner, and it 
must be held that the present appeal is 
not maintainable. Accordingly it is dis- 
missed, No costs, 


Appeal dismissed. 
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ALLADI KUPPUSWAMI AND 
JAYACHANDRA REDDY, JJ. 

` M. R. Reddy and Co., Chintachelika, Appel- 
lant v. State of Andhra Pradesh and another, 
Respondents. 

A. A. O. No. 504 of 1977 and C. R. P. 
2922 of 1977, D/- 7-9-1978,° 


(A) Arbitration Act (10 of 1940), S. 16 (2) 
— Court remitting award — Fixation of time 
by Court within which arbitrator shall submit 
his decision — Requirement not mandatory — 
Omission by Court to fix time — Award rot 
rendered void. ILR (1964) 1 Punj 816, Dis- 
sented from. 
` The requirement as to fixation of time by 
Court under S. 16 (2) within which the arbi- 
trator shall submit his decision to the Court is 
not mandatory and the failure to do so will 
not render the reference as well as the award 
a nullity. Whereas it is specifically provided 
in Section 16 that an award shall become vcid 


~e(Against order of Addl. Chief Judge-Cum- 
Spl. Judge for S, P. E. and A. C. B. 
Cases, Hyderabad, D/- 28-10-1976). 
JV/KV/E627/78/DVT i 
1978 Andh, Pra./29 XU G—12-13 
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if the arbitrator does not submit his decision 
within the time fixed, there is na such provi- 
sion indicating the consequence of the court 
not fixing the time when remitting the award. 
The legislature which took care to provide for 
the consequences of the arbitrator not submit- 
ting his decision within the time fixed by the 
Court did not choose to lay down the con- 
sequences for not fixing the time by the Court. 
There is thus intrinsic evidence in the section 
itself which would indicate that the require- 
ment of the fixation of time contained in Sec- 
tion 16 (2) is not mandatory. ILR (1964) 1 
Punj 816, Dissented from. (Para 7) 


Further, S. 16 (2) is not applicable to a case 
where only any matter referred to arbitration - 
and not the entire award is remitted. . 

(Para 12) 


Anno: AIR Manual (3rd Edn.), Arbi. Act, 
S. 16, N. 7. 


@) Interpretation of Statutes — Word 
“shall? — Use of, whether mandatory or direc- 
tory — Test. 


No general rule can be laid down to decide 
whether a provision is directory or mandatory. 
The use of the word “shall’ though generally 
taken in a mandatory sense does not mean 
that in every case it shall have that-effect. The 
question whether a statute is mandatory or 
directory depends upon the intent of the legis- 
lature which has to be ascertained by con- 
sidering the nature of the provision, its design 
and the consequences which would follow 
from construing it one way or the other. Fur- 
ther, when the provisions of a statute relate 
to the performance of a public duty and the 
case is such that to hold null and void acts 
done in neglect of this duty would work seri- 
ous general inconvenience or injustice to per- 
sons who have no contro] over those entrusted 
with the duty and at the same time would not 
promote the main object of the legislature it 
has been the practice to hold such’ provisions 


to be directory only. (Para 7) 
Cases Referred : Chronological Parag 
ILR (1964) 1 Punj 816. 6, 11 
AIR 1962 SC 671 6, 8 
AIR 1958 Andh Pra 497 6, 8, 9 


AIR 1923 Cal 410 9 
1917 AC 170:116 LT 162, Montreal Street 

Ry. Co, v. Normandin 7 
(1891) 18 Ind App 55: ILR 13 Ali 300 11 


P. Babul Reddy, for Appellant in A. A. O. 
and Petitioner in C. R. P.; M. Rajasekhara 
Reddy, Govt. Pleader for G. A. D., for Res- 
pondent No. 1 in both. i l 


KUPPUSWAMI, J. :— The appellants here- 
in undertook work in connection with 
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the earthen dam in the Lakhnapur Pro- 
ject. For the work done they claim- 
ed a sum cf three lakhs from the State of 
Andhra Pradesh represented by the Superin- 
tending Engineer, P. W. D. Irrigation Circle 
as also interest on the said sum amounting to 
Rs. 40,000/-.- As this was disputed, the matter 
was referred to an Arbitrator, Sti K. Gundu 
Rao, Superintending Engineer. He gave an 
award. The main dispute between the parties 
was whether the appellants were entitled to 
payment for the earth lifted and conveyed be- 
yond 90 yards. The Arbitrator held that they 
were so entitled but without deciding the num- 
ber of lifts and the amount to be paid for such 
lifts he left it to be settled by the Superintend- 
ing Engineer, T. I. P. Circle. The appellant 
herein filed O. S. No. 50 of 1970 on the file of 
the Chief Judge, City Civil Court for making 
the award a rule of Court. The Government 
in its turn filed O. P. 27 of 1971 for setting 
aside the award on several grounds, one of the 
grounds being, that the arbitrator erred in 
directing the Superintending Engineer to decide 
the number of lifts as well as the amount 
payable to the appellants without determin- 
- ing the same himself. O. S. 50 of 1970 and 
O. P. 27 of 1971 were heard together and by 
a common Judgment dated 30-6-1971 the 
learned Chief Judge, City Civil Court held that 
the appellanis were entifled for payment for 
.lifting the earth beyond 90 yards in whatso- 
ever manner it was done whether by head 
loads or by cart loads. He rejected the vari- 
ous contentions raised by the State against the 
validity of the award. But he upheld the con- 
tention urged on behalf of the State that the 
Arbitrator ought to have decided the number 
of lifts for which the appellants were entitled 
to payment as well as the amount payable to 
them and the arbitrator was wrong in leaving 
it undetermined and referring the matter for 
determination to the Superintending Engineer. 
He therefore came to the conclusion that the 
award was incomplete and incapable of ex- 
ecution and the arbitrator was wrong in dele- 
gating to the Superintending Engineer the 
“question of determining the extra lifts to be 
paid for and the rates to be paid. He there- 
fore remitted the award back to the arbitrator 
to determine the question of the extra number 
of lifts carried beyond 90 yards and the 
amount payable to the appellants as per the 
contract rates after giving an opportunity to 
the parties tc place their evidence. In the re- 
sult he allowed the O. P. in part and the award 
was sent back to the arbitrator to give a fresh 
award in the light of the -observation 
made in the judgment. He also dismissed the 
suit filed by the appellants herein to make the 
award a rule of Court with the observation 


that they were permitted to file a fresh suit 
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after the award was passed again by the Arbi- 
trator, 


2. After the matter was remitted the ap- 
pellants filed a petition before the Arbitrator 
giving particulars of the claims and stating 
that they were entitled tó payment of a sum 
of Rs. 4;97,615/- towards extra lifts for convey- 
ing earth of .a quantity equivalent to 
2,97,700 Cum. The arbitrator thereupon ad- 
dressed the Government represented by the 
Superintending Engineer, Irrigation Circle 
(Formerly T. L P. Circle) to file its statement 
of case supported by all necessary records be- 
fore 20-3-72. After protracted correspondence 
by letter dated 10-12-73 the Superintending 
Engineer, Irrigation Circle, furnished certain 
records relating to the contract, without how- 
ever filing any rejoinder to the petition filed 
by the appellants. The arbitrator again ask- 
ed the Superintending Engineer to file his case, 


“In reply to this-the Superintending Engineer 


sent a report stating that there was no. authen- 
ticated record available in support of the parti- 
culars furnished by Sti M. Tirupath Reddy 
in his letter dated 16-11-1967 in the office 
file- The Superintending Engineer stated that 
the Arbitrator may take further action in the 
matter in the light of the position mentioned 
in his report. Thus the Superintending Engi- 
neer did not file any counter to the petition 
filed by the appellants before the Arbitrator, 
but rested content with submitting a report 
dated 20-3-1974 in which he- stated that there 
were no authenticated records available. 

The arbitrator thereafter fixed 20th of April, 
1974 for hearing of the case. The Counsel 
for the appellants as well as the representa- 
tive of Government attended the hearing and 
took part in the deliberations. Statements 
were recorded from the counsel for the ap- 
peliants as well as the Executive Engineer, 
who appeared for the Government. The 
counsel for the ‘appellants admitted that the 
number of extra lifts was worked out by: the 
appellants without deducting the initial lifts 
and that in respect of the quantities he adopt- 
ed for working out the claims, the quantities 
arrived at were based on rough calculations.. 
The Executive Engineer stated that the facts 
mentioned in the report of Sri M. Tirupath 
Reddy, formerly Executive Engineer, Lakhana- 
pur Project, could not be verified as there were 
no authenticated records available. The arbi- 
trator therefore thought it fit to proceed upon 
the- report dated 16-11-1967 submitted by Sri 
Tirupath Reddy, Executive Engineer, who was 
incharge of the Lakhanapur Project . which 
contained vital information regarding the quan- 
tity of earth work involved in connection with 
the contract. The Executive Engineer had. cal- 
culated the details of lifts and the. details. of 


< 
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calculations were also enclosed with the report. 


As per. that statement the quantity of work 
done was 2,70,177-20 cum. of earth work and 


the financial implication involved for the work ` 


done till then was mentioned as 2,99,700 Cum. | 
till the date of the report. In the absence >f 
any other information the Arbitrator took the 
quantity as reported by the Executive Engi- 
meer in the above report as correct and held 
that the appellants were entitled to Rupees 
2,90,500/- towards the extra lifts in conveying 
earth beyond 90 yards at contract rates. He 
accordingly directed the Government to pay to 
the appellants the said sum. 


3. The appellants thereupon filed O. S. 181 
of 1974 before the Additional .Chief Judge, 
City Civil Court, Hyderabad, praying that the 
award may be made a tule of Court. The 
Government filed ©. P. 149 of 1975 to set 
aside the award. Both the suit and the O. P. 
were heatd together and disposed of by a 
‘common judgment. Before the learned Jucge 
ithe main contention that was raised was that 
when the award was remitted by the Chief 
Judge, City Civil Court on 30-6-1971, no time 
was fixed in the said order for submitting the 
award. Hence the award in pursuance of stch 
a direction was nullity. This contention was 
accepted and the learned Chief Judge held that 
even the reference to the Arbitrator was not 
valid and consequently the award also wat a 
nullity and was liable to be set aside. In the 
result the learned Chief Judge allowed the 
O: P. with costs and dismissed the suit with 
costs. In the view that he took viz., that the 
award was a nullity as no time- ‘was fixed by 
the Chief Judge, City Civil Court, in the order 
Yemitting the matter for consideration, the 
learned Chief Judge did not consider various 
other contentions raised by the parties. 


4. The contractor has filed this appz2al 
against the order dismissing the suit and the 
Tevision petition against the order allowing the 
©. P. to set aside the award. 

5. In this appeal as well as in the revision 
‘petition the main question that: arises for con- 
sideration is whether the reference as well as 
the award is a nullity, because the learned 
Chief Judge in his order dated 30-6-1971 ze- 
Mitting the award failed to fix any time. 

6 Under S. 16 (1) of the Arbitration. Act 
(hereinafter referred to as the Act) the Court 
may from time to time remit the award or any 
matter referred to arbitration to the Arbitrator 
or umpire for consideration upon such terms 
as it thinks fit— 

(a) where the award has left undetermined 
any of the matters referred to arbitration, or 
where it determines any matter not referred to 
„arbitration and such matter cannot be sepafat- 


(Kuppuswami J.) [Prs. 2-6] A. P, 451 
ed without affecting the determination of the 
matters referred; f : A 
(b) where the award is so indefinite as to 
incapable of execution; or- 
(c) where an objection to the legality of the 


- award is apparent upon the face of it. 


Under S. 16 (2) of the Act where an award 
is remitted under sub-section (1) the Court 
shall fix the time within which the arbitrator 
or umpire shall submit his decision to the 
court; Provided that any time so fixed may be 
extended. by subsequent order of the Court. 
Section 16 (3) provides that an award remit- 
ted under sub-section (1) shall become void on 
the failure of the arbitrator or umpire to con- 
sider it and submit his decision within the 
time fixed. It is argued on behalf of the res- 
pondent that under S. 16 (2) where an award ' 
is remitted under sub-section (1) the Court 
shall fix the time within which the arbitrator 
or umpire shall submit his decision to the 
Court; this provision which requizes the Court 


‘to fix a time within which the arbitrator shall 


submit his decision is mandatory and as ad- 
mittedly such a requirement has not been com- 
plied with, the reference to arbitration as well 
as the award are invalid. In support of this 
contention reference is also made to a similar 
provision occurring in S. 23 (1} of the Act 
which provides that the Court shall, by order, 
refer to the arbitrator the matter in difference 
which he is required to determine, and shall in 
the order specify such time as it. thinks rea- 
sonable for the making of the award. 


Our attention was drawn to the decision of 
a Division Bench: of this Court in Ramakrishn- 
amma v.' Lakshmibayamma, AIR 1958 Andh 
Pra 497 wherein it was held that the fixing of 
time by the Court within which the Arbitrators 
have to make their award is mandatory and 
therefore generally speaking where the order 
does not fix a time limit for the return of the 
award the reference is a nullity. The same 
view was expressed in Subbarama v. Sidd- ` 
ama, AIR 1962 SC 671 where it was Observ- 
ed in paragraph 2 that it is undoubtedly true 
that S. 23 (1) of the Arbitration Act requires 
that an order referring a dispute to an arbi- 
trator must specify the time within which the 
award is to be made and the fixation of the - 
time for making the award is imperative. It 
is therefore argued that on the very same rea- 
soning contained in these two decisions the 


. fixing of time under S. 16 (2) of the Act is 


equally mandatory and if no such time is fixed 
by the Court the award is a nullity. Reliance 
is also placed upon the decision reported in 
H. L. Jain v. Punjab State, ILR (1964) 1 Punj 
816 where it was held that the provisions con-, 
tained in S. 16 (2) and (3) of the Act are of a 
mandatory nature and the Court is bound to 
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fix some time within which the Arbitrator shall 
submit his decision and in the absence of any 
time having been fixed or extended by order 
of the Court it is not possible to see how the 
order will not become void. 


7. We are unable to accept the contention 
that the requirement as to fixation of time 
under S. 16 (2) of the Act within which the 
arbitrator shall submit his decision to the 
Court is mandatory and the failure to do so 
will render the reference as well as the award 
a nullity. It is well settled that no general 
rule can be laid down to decide whether a pro- 
vision is directory or mandatory. The use of 
the word ‘snali” though generally taken in a 
mandatory sense does not mean that in every 
czse it shall have that effect. The question 
whether a statute is mandatory or directory 
depends upon the intent of the legislature 
which has to be ascertained by considering the 
nature of the provision, its design and the con- 
sequences which would follow from constru- 
ing it one way or the other. Further, when 
the provisions of a statute relate to the per- 
formance of a public duty and the case is such 
that to hold null and void acts done in neglect 
of this duty would work serious general: incon- 
venience or injustice to persons who have no 
control over those entrusted with the duty and 
at the same time would not promote the main 
object of the legislature it has been practice to 
hold such provisions to be directory only. Vide 
Montreal Street Rly. Co. v. Normandin, 1917 

T 170. 


Bearing these principles in mind it may be 
considered whether the requirement of fixation 
of time in S. 16 (2) is mandatory. Under Sec- 
tion 16 (3) it is provided that an award remit- 
ted under sub-section (1) of S. 16 of the Act 
shall become void on the failure of the arbi- 
trator to re-consider it and submit his decision 
within the time fixed. Whereas it is speci- 
fically provided that an award ‘shall become 
void if the arbitrator does not submit his deci- 
sion within the time fixed, there is no such 
provision indicating the consequence of the 
court not fixing the time when remitting the 
award. The legislature which took care to 
provide for the consequences of the arbitrator 
not submitting his decision within the time 
fixed by the court did not choose to lay down 
the consequences for not fixing the ‘time by 
the Court. Jf it was the intention that in the 
absence of any fixation of time. by the court 
the award is a nullity there was no difficulty 





for the legislature in making a specific provi-' 


sion to that effect. There is thus intrinsic evi- 
dence in the section itself which ‘would indi- 
cate that the requirement of the fixation of 
time contained ‘in S. 16 (2) of the Act is not 
mandatory. - : 
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8. TIt is true that the decisions in Rama- 
krishnamma v. Lakshmibayamma (AIR 1958 
Andh Pra 497) (supra) and Subbarama v. 
Siddama (AIR 1962 SC 671) (supra) lay down 
that the provision in S. 23 (1) of the Act re- 
quiring the court to fix a time for submitting 
the award is mandatory. But in our view 
there is no analogy between the two provi- 
sions. It has to be noted that S. 23 occurs in 
Chap. IV which deals with arbitrations in suits 
and provides that where in any suit all the 
parties interested agree that any matter in dif- 
ference between them in the suit shall be re- 
ferred to arbitration, they may at any time 
before judgment is pronounced apply in writ- 
ing to the court for an order of reference. In 
such a case the court shall refer to the arbitra- 
tor the matter in difference and has further to 
specify a time as it thinks reasonable for mak- 
ing an award. The main reason for coming 
to the conclusion that this provision is manda- 
tory is that unless a time is fixed and the arbi- 
trator gives his award within the time so fixed 
the court will not be in a position to proceed 
with the suit. In regard to arbitration under 
S. 16 of the Act, however, there is no such 
difficulty as S. 16 does not apply to cases where 
a suit is pending in the court and the matter 
comprised in the suit being referred to an arbi-_ y 
trator for determination of the suit. 


9. In this connection reference may be 
made to a decision reported in Robindra Deb 
Manna v. Jogendra Deb Manna, AIR 1923 
Cal 410 which is referred to in Ramakrish- 
namma v. Lakshmibayamma (AIR 1958 Andh 
Pra 497). In that decision it was observed 
dealing with S. 508 of the Code of Civil Pro- 
cedure 1882 corresponding to S. 23 of the Act 
as follows: 


“Tf after an order of reference a court 
wrongly proceeded to try the suit, it would 
contravene an express prohibition. If by the 
order of reference no time is fixed at all, the 
error is of the same class, no time. limit means 
no control (underlining is ours); and the Court 


is not authorised to abandon control save to 
the. extent and upon the terms laid down.” 


Thus the main reason for holding that the 
provision regarding the fixation of time in Sec- 
tion 508, C. P. C. corresponding to S. 23 of 
the Arbitration Act is mandatory is that other- 
wise the court would abandon its control over 
the suit. That situation does not arise in a 
case of remittance under S. 16 of the Act. 


10. Further if the provision in S. 23 (1) is 
considered mandatory and the award made in 
the circumstances is held to be a nullity no 
serious consequences will result. The suit will 
be‘ continued and a decision will be rendered 
in the suit, On the other- hand, if S$. 16 (2) is 
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held mandatory and the award declared a nul- 
litv, that would mean that the parties will te 
left without any remedy. In other words, tke 
failure of a duty enjoined on the court to fix 
a time would result in serious consequences fO 
the parties who had no control over the pez- 
formance of the duty. It would not promote 
the main object of the legislature viz., to eR- 
courage resort to arbitration. 


11. We do not agree with the decision im 
H. L. Jain v. Punjab State (LR (1964) 1 Punj 
816) (supra) which relied upon the decision of 
the Privy Council in Raja Har Narain Singh 
v. Chaudhrain Bhagwant Kour, (1891) 18 Ird 
App 55 where the Privy Council was concerned 
with an order under S. 508, Civil P. C. refez- 
ting a suit to arbitrator without fixing a tim. 
As we have already pointed out the same cor- 
siderations do not apply to an order mace 
under S. 16 of the Arbitration Act. 


12. Further it is doubtful whether S. 16 (2) 
itself applies where the award is not remitted 
but where any matter referred to arbitraticn 
is remitted to the Arbitrator for reconsidera- 
tion. Under S. 16 (1) the Court is entitled io 
remit either the award or any matter referred 
to arbitration to the arbitrator. Under Sez- 
tion 16 (2) where an award is remitted the 
court shall fix the time within which the arti- 
trator shall submit his decision. Dealing wih 

. 16 (3) which provides that the award rz- 
mitted becomes void if the arbitrator does not 
submit his decision within the time fixed by 
court, Sarkar in “the Law of Arbitration in 
British India” (Tagore Law Lectures) says that 
S. 16 (3) apparently has no application as 
it applies only to a case where an award is re- 
mitted and does not cover a case where instead 
of the award “any matter referred to arbitra- 
tion” is remitted. On the same reasoning it 
would follow S. 16 (2) also will not have as- 
plication to a case where only any matter Te- 
ferred to arbitration and not the entire awa7d 
is remitted. In this particular case the learned 
Chief Judge has in his order dated 30-6-1971 
rejected all other submissions made by the 
Government against the award, but held that 
the arbitrator was wrong in leaving undeter- 
mined the number of lifts and the rates to 
which the contractor was entitled and leaving 
it to be decided by the Superintending Engi- 
neer. It was on that ground he stated that the 
award was incomplete and required that met- 
ter to be referred to arbitration. It has to 3e 
noticed that the O. P. was allowed in pert 
which would indicate that only certain matters 
were remitted for reconsideration. 


13. For the reasons stated above we ao rot 
agree with the decision of the lower Court that 
as no time was fixed by the court in its orcer 
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dated 30-6-1971 the reference as well as the 
award is a nullity. 


14. The learned Chief Judge stated that in 
view of his conclusion that the reference to 
the arbitrator was not valid it was not neces- 
sary for him to consider the other points can- 
vassed by the learned Government Pleader 
that the arbitrator had violated some directions 
contained in the judgment of the Chief Judge 
and committed the irregularities which vitiat- 
ed the award. In view of our decision that 
the reference and award is not a nullity, all 
the other points raised by either party in the 
case which have been left undecided by the 
court below will have to be considered. We 
may make it clear that the findings on ques- 
tions which are considered by the learned Chief 
Judge regarding the absence of notice under 
S. 80, Civil P. C., the question of limitation etc. 
are confirmed as the view of the lower Court 
in respect of those matters was not questioned 
by the learned Government Pleader. 

15. We therefore set aside the order of the 
Court below and remand the O. P. and suit 
for consideration on the other questions raised 
by the Government. The Miscellaneous Ap- 
peal and the Revision Petition are allowed. 
We direct the parties to bear their costs here 
and in the lower court. In the revision peti- 
tion, the Advocate’s fee is fixed at Rs. 100/-. 


16. As it is already several years since the 
matter was referred to arbitration, ‘the court 
below is directed to dispose of these matters 
within one month from the date of receipt of 
records. - 

Appeal and revision allowed. 
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M. V. Subba Rao, Petitioner v. State of 
Andhra Pradesh and another, Respondents, 
Writ Petn. No. 3355 of 1977, D/- 25-8-1978. 
(A) Mines and Minerals (Regulation and 
Development) Act (67 of 1957), Ss. 15 (1), 
13 (1) and S. 9-A (as inserted in 1972) -- 
A. P. Minor Minerals Concession Rules, 1966, 
R. 10 (as amended by Notification, D/- 25-3- 
1977) — Amended R. 10 in so far as it relates 
to levy of dead rent is ultra vires and void. 
Rule 10 of the Rules, 1966 as amended as 
per G. O. Ms. No. 226, Industries and Com- 
merce (Mines-1) dated 25-3-1977 is ultra vires 
the Mines and Minerals (Regulation and De- 
velopment Act, 1957) and is void. 
i ; (Para 17) 
The Rule-making authority or a delegated 
authority cannot be said to be clothed with 


JIV/IV/E3935/78/VSS 





454 A. P.. [Prs. 1-7] 


such a powèr to provide for the levy of such 
an impost as the dead rent. The intention of 
the framers of the Act was not that the Rule- 
making authority should be given independent- 
ly of the Act any such power. That was the 
reason why they have provided for the levy 
of royalty through S. 15 (3) and there is cor- 
respondent omission so far as S. 15 (1) is con- 
cerned for the levy of dead rent. Therefore, 
on a reading of the language employed under 
S. 15 of the Act, particularly sub-section (1) 
thereof, S. 15 (1) canno: be construed as pro- 
viding for the levy of dzad rent. (Para 11) 

There is yet- another clue forthcoming from 
the amendment of the Act by the Parliament 
in the year 1972. What is discernible from 
the comparison of both S. 13 as well as S. 15 
read with the amendment of the Act in the 
year 1972 inserting S. 9-A and amending Sec- 
tion 15 of fhe Act is that the intention of the 
framers of the Act is that the levy of dead 
rent is a matter that shall have to be provided 
for only by the provisions of the Act as is dis- 
cernible from the language employed in S. 9-A 
of the Act. The Parliament did not think it 
fit to relegate that to the realm of Rule-mak- 
ing authority by requiring the Central Govern- 
ment to so provide in exercise of the powers 
conferred- upon it under S. 13 (1) of the Act. 
On the same analogy, S. 15 (1) providing for 
the conferral of the rule-making power on the 
State Government cannot be construed as em- 
powering the rule-makinz authority to provide 
for the levy or rate of levy of dead rent, 
What the rule-making authority cannot do 
through rule-making, they cannot do by 
amending the rule, (Paras 12, 13, 14, 16) 


(B) Hyderabad District Boards Act (1 of 
.1956), S. 125 — State Government can levy 
cess statutorily. (Para 18) 


G. Vedantha Rao, for Petitioner; D. V. 
Sastry, Govt. Pleader, for C. T. on behalf of 
Respondents. po? 


ORDER :— This is an application filed 
uader Article 226 of the Constitution of India 
for the issuance of an eppropriate writ. seek- 
ing a declaration that R. 10 of the Andhra 
Pradesh Minor Minerals Concession Rules, 
1966 to the extent of imposing “Dead Rent” 
and, the levy of “Cess” is ultra vires Mines 
and Minerals (Regulation and Development) 
Act, 1957 and as well ultra vires of Arti- 
cles 14, 19 (1) (Ð, 19 (1) (g), 31 and 265 of the 
Constitution of India and for the issuance of 
a consequential direction restraining the res- 
pendents from levy and collection of dead 
rent and cess. ; 


2. The petitioner is a lessee for the minor 
mineral of black granite. Under S. 15 (3) of 
the Mines and Minerals (Regulation and 
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Development) Act, 1957 (referred to herein- 
after merely as ‘the Act’) the State Govern- 
ment has been given the power to prescribe the 
Royalty in relation to the minor minerals re- 
moved or consumed. But it was disabled from 
enhancing the royalty except once in four 
years. Under S. 15 (3) of the Act, the State 
Government fixed Seigniorage Fee (Royalty) 
for various minor minerals under R. 10 of the 
Andhra Pradesh Minor Minerals Concession 
Rules 1966. Under items 1 and 2 of Sch. 1 
of R. 10, the Seignioragé Fee payable for 
100 cft. is Rs. 2-00 ps. and for sized stone 
it is Rs. 2-50 ps. per 10 cft. By G. O. Ms. 
No, 824 Industries and Commerce Department -i 
dated 23-8-1975, the rates of seigniorage fee 
were revised under which for rough stone and 
sized stones Rs. 3/- per 100 cft. is payable. 


'3. By G. O. Ms. No. 226 Industries and 
Commerce dated 25-3-1977 R. 10 of Andhra 
Pradesh Minor Mineral Concession Rules was 
amended providing for imposition of seignio- 
rage fee or dead rent making the lessees liable 
to pay either of it whichever is higher. Under 
Sch. 2 to R. 10 the rates of dead rent are pre- 
sctibed. So far as the mineral of black granite 
quarried by the petitioner, the dead rent is 
fixed at Rs. 1,000/- per hectare. The dead 
rent was an innovation made for the first time 
for the minor minerals in March 1977. Ac- 
cording to the petitioner, it was so fixed as to 
make it always higher than. the prescribed 
seigniorage fee and if he were to pay the sei- 
gniorage fee at the prescribed rate, it will be 
approximately Rs. 2,000/- and if he were to 
pay dead rent, it will be Rs. 15,000/-. The 
burden thus by the new levy is increased 
seven-fold. 


4. Assailing the validity of the levy of the 
dead rent, the petitioner invoked the extraor- 
dinary jurisdiction of this Court under Arti- 
cle 226 of the Constitution of India. 


* § -Sri G. Vedantha Rao, learned counsel 
appearing for the petitioner contended that the 
levy of dead rent is contrary to the provisions 
of the Act. It is wholly arbitrary and con- 
fiscatory in nature and as such it is ultra vires 
and void. j 

6. The Assistant Secretary to Government, 
in his counter affidavit stated inter alia that 
the levy of both dead rent as well as cess are 
valid in law. The dead rent rendered payable 
in this State is less than what was rendered 
payable in the State of Karnataka. 


7. The principal point therefore that arises. 
for consideration is whether R. 10 -.of the 
Andhra Pradesh Minor Mineral Concession 
Rules, 1966 as amended as per G. O. Ms 
No. 226 Industries and Commerce (Mines-1) 
dated March 25, 1977 is ultra vires the Mines 


ve 
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and Minerals (Regulation and Developmen:) 
Act, 1957. 


8. Whether or not the levy is ultra vires 
is a question depending upon the interprete- 
tion of the Act in question. The first questien 
therefore that has to be considered is whether 
the framers of the enactment intended that tke 
State Government should have power to levy 
dead rent through the exercise of the rule- 
making power conferred upon it. The source 
of power for levy of dead rent is claimed as 
one inhering in S. 15 (1) of the Act, as per the 
counter-affidavit. It is specifically stated in the 
counter-affidavit that sub-section (3) of S. 15 
cannot be construed as giving rise to such a 
power. Section 15 (1) deals with the subject- 
matter of the power of the State Governmeat 
to make rules in respect of minor minerals 
and reads thus: 


“The State Government may, by notifica- 
tion in the Official Gazette, make rules f2r 
regulating the grant of quarry leases, miniag 
leases or other mineral concessions in respect 
of minor minerals and for purposes connected 
therewith.” 


9. We shall read sub-section (3) also of the 
aforesaid section: - 


“The holder of a mining lease or any otker 
mineral concession granted under any rule 
made under sub-section (1) shall pay royarty 
in respect of minor minerals removed or ccn- 
sumed by him or by his agent, manager, en- 
ployee, contractor or sub-lessee at the rate 
prescribed for the time being in the rules fram- 
ed by the State Government in respect of 
minor minerals. 

Provided that the State Government shali 
not enhance the rate of royalty in respect of 
any minor mineral for more than once during 
any period of four years.” 


J 

10. As has already been seen, it is stated 
in the counter-affidavit that the power to levy 
dead rent is not traceable to sub-section (3) of 
S. 15 of the Act. Through that sub-section, 
the framers of the Act provided directly by 
the Act for the levy of royalty in respect ot 
minor minerals removed or consumed by a 
lessee, with a clarification that the State Gov- 
ernment shall not enhance the ‘rate of royelty 
in respect of any minor mineral for more than 
once during any period of four years. When 
the framers of the enactment thus took special 
care for providing for the levy of royelty 
specifically through sub-section (3) of S. 15 ot 
the Act, and when it is stated in the counter- 
affidavit that the power to levy dead rent is 
not traceable to sub-section (3) we have to 
fall. back upon sub-section (1) of S. 15 alone 
on which reliance was placed by the respond- 
ent for justifying the levy of dead rent. 
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141. Sub-section (1) of S. 15 merely em- 
powers the State Government to make rules 
for regulating the grant of quarry leases, min- 
ing leases or other mineral concessions in res- 
pect of minor minerals and for purposes con- 
nected therewith. If the power to make rules 
for regulating the grant of quarry leases, min- 
ing leases or other mineral concessions in res- 
pect of minor minerals, is to be construed as 
including within its ambit the power to levy 
royalty also, the framers of the enactment 
could have provided for that without the need 
to provide the same specifically and separately 
through sub-section (3) of the said section. 
But they thought it otherwise and provided 
for the levy of royalty by the Act itself through 
sub-s. (3). Any financial impost to be levied 
must be found to have been provided for 
by the provisions of the Act itself. The Rule- 
making authority or a delegated authority can- 
not be said to be clothed with such a power 
to provide for the levy of such an impost as 
the dead rent. The intention of the framers! 
of the Act was not that the rule-making autho- 
rity should be given independently of the Act. 
any such power. That was the reason why 
they have provided for the levy of royalty 
through sub-section (3) of S. 15 and there is 
correspondent omission so far as sub-sec. (1) 
of S. 15 is concerned for the levy of dead 
rent. Therefore, on a reading of the language 
employed under S. 15 of the Act, particularly 
sub-section (1) thereof, I am satisfied that Sec- 
tion 15 (1) cannot be construed as providing 
for the levy of dead rent, 


12. There is yet another clue forthcoming 
from the amendment of the Act by the Parlia- 
ment in the year 1972 when the Act was am- 
ended by the Mines and Minerals (Regulation 
and Development) (Amendment) Act, 1972. 
By that Amending Act, S. 15 of the Principal 
Act was amended. By that same amendment, 
the framers of the enactment inserted, through 
S. 5 of the said Amendment Act, S. 9-A into 
the Principal Act which deals with the subject- 
matter of ‘dead rent’ to be paid by the lessee. 
That section Tead thus: 


“9-A. Dead rent to be paid by the lessee. 


(1) The holder of a mining tease, whether 
granted before or after the commencement 
of the Mines and . Minerals (Regulation and 
Development) Amendment Act, 1972 shall, 
notwithstanding anything contained in the in- 
strument of lease or in any other law for the 
time being in force, pay to the State Govern- 
ment every year, dead rent at such rate'as may 
be. specified, for the time being, in the Third 
Schedule, for all the areas included in the in- 
strument of lease: | 

Provided that --where the holder of such 
mining lease becomes liable, under S. 9 to pay 
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royalty for any mineral removed or consumizd 
by him or by his agent, manager,. employee, 
contractor or sub-lessee for the leased area, 
he shall be liable to pay either such royalty 


or the dead rent in respect of that area, which- 


ever is greater. 

(2) The Central Government may, by noti- 
fication in the Official Gazette, amend the 
Third Schedule so as to enhance or reduce 
the rate at which the dead rent shall be pay- 
able in respect of any area covered by a min- 
ing lease and such enhancement or reduction 
shall take effect from such date as may be 
specified in the notification : 

Provided that the Central Government shall 
not enhance the rate of the dead rent in res- 
pect of any such area more than once during 
any period ‘of four years.” 


The framers of the Act thought about the desi- 
rability of providing for the levy of dead rent 
for the first time in the year 1972 through the 
insertion of S. 9-A which deals with the deed 
rent. The expression ‘dead rent’ is not defined 
in the Act. As per S. 9-A, the holder of a 
mining lease, whether granted before or after 
the commencement of the Amendment Act, 
1972 is obliged, notwithstanding anything con- 
tained in the instrument of lease or in any 
other law for thé time being in force, to pay to 
the State Government, every year, dead rent 
at such rate as may be specified for the time 
being in the Third Schedule for all the areas 
included in the instrument of lease. The third 
schedule deals with dead rent and reads thus: 
“The Third Schedule 
See Section 9-A 
Dead rent. 


Period of the mining lease Rate of dead 
rent per Hectare, 


1. ist year nil. 
2. 2nd year to Sth year. Rs. 12-50 
3. 6th year to 10th year. Rs, 25-00 
4: 11th year onwards, Rs. 37-50.” 


Whe Act therefore provided, both for the levy 
of dead rent as well as the rates of levy as 
specified in the Third Schedule as not to leava 
anything to the Rule-making authority to pro- 
vide for either the levy or, for that matter, 
rates of levy. 

13. It is not out of place to refer to S. 13 
of the Act which deals with the subject-matter 
of power of Central Government to maka 
Rules in respect of minerals in language com- 
parable to the one employed in S. 15 (1) of 
the Act. What is therefore discernible from 
the comparison of both S. 13 as well as Sec- 

-|tion 15 read with the amendment of the Act 
in the year 1972 inserting S. 9-A and amending 
S. 15 of the Act is that the intention of the 
framers of the Act is that the levy of dead 


M. V. Subba Rao v, State (Lakshmaiah J) 


A-I R; 


rent is a matter that shali have to be provided 
for only by the provisions of the Act as is 
discernible from the language employed in 
S. 9-A of the Act. When the framers of the 
enactment thought it fit to provide for the 
levy of dead rent through S. 9-A, they could 
not have chosen to provide for such a levy 
with respect to the dead rent so far as the 
minor minerals are concerned through the 
Rules, There is no provision authorising the 
State Government to provide for the levy and 
rate of levy of dead rent as provided for under 
S. 9-A read with third schedule. The inten- 
tion therefore as discérnible from the language , 
employed from S. 9-A and Ss. 13 and 15 of 
the Act is that the framers of the Act thought 
that the levy and the rate of levy of dead rent 
is a matter that shall have to be provided for 
in the Act and it is not a matter delegable to 
the Rule-making authority. If such rule-mak- 
ing authority has got power, without the need 
to insert a provision like S, 9-A, that power 
could have been executed under S. 13 (1) of 
the Act which provides for the authority to 
Central Government to make Rules and that 
S. 13 (1) of the Act which provides for the 
authority to Central Government to make 
Rules corresponds to S. 15 (1) of the Act-undep 
which alone the levy of dead rent with respect 
to minor minerals by the State Government is 
sought to be justified through the amendment 
of R. 10, l 
14. I am therefore satisfied that having re- 
gard to the nature of dead rent, though that 


_ expression was not defined, it is to be provided 


for only through the legislative enactment by 
direct legislation and should not be provided 
for through delegated legislation, either by the 
Rules or by the amendment of the Rules, That 
was the intention of the framers of the enact- 
ment, ‘ 

15. In this case, R. 10 of the Andhra 
Pradesh Minor Minerals Concession Rules, 


‘1966 was made. by the Governor of Andhra 


Pradesh in exercise: of the powers conferred 
by sub-section (1) of S. 15 of the Mines and 
Minerals (Regulation and Development) Act, 
1957. .Rule 10 was substituted by the Gov- 
ernor of Andhra Pradesh in exercise of the 
powers conferred by sub-section (1) of S. 15 
of the Act, as per G. O. Ms. No. 226 Indus- 
tries and Commerce (Mines I) dated March 
25, 1977 published in the Andhra Pradesh 


Gazette ‘dated March 31, 1977, Rule 10 reads 
thus: - 


“10. Seigniorage fee or dead rent, 

(1) When quarrying is carried on under R. 9, 
the seigniorage fee or dead rent whichever is 
higher, shall be charged on all the minor mine- 
Tals removed from the land at the rates speci- 
fied in the undermentioned Sch. I-or Sch. II, 
as the case may be. a ee le 
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Schedule I 
Rates of Seigniorage Fee. ` 


x x 


x 
Schedule I 


x x. 


Rates of Dead Rent.. 





Si. No. Name of the minor mineral 


Rates per hectare per annum. 





(1) For minerals specified in 
Sch. I in S. Nos. (1) to (4), (8), 19) 
and (20). ‘ 

(2) For minerals specified in Sch. I in S. 
Nos, (6), (7), (13), (14), (15), (16) and 
(17). . 

(3) For all other minerals, 


Rs. 1,000 ` 


500 
250 





16. As has already been observed, the 
Parliament is competent to provide for the 
levy of dead rent and the rates of that dead 
rent also as is discernible from the insertion 
of S. 9-A into the Principal Act. The Parlia- 
ment did not think it fit to relegate that to the 
realm of rule-making authority by requiring 
the Central Government to. so provide in ex- 
lercise of the powers conferred upon it under 
S. 13 (1) of the Act. On the same analcgy, 
I am of the opinion that Section 15 (1) pro- 


viding for the conferral of the rule-making — 


power on the State Government cannot be 
construed as empowering the rule-making 
authority to provide for the levy or rate of 
levy of dead rent. What the rule-making 
authority cannot do through rule-making, they 
cannot do by amending the rule. 

17. I am therefore of the opinion that 
R. 10 of the Andhra Pradesh Minor Minerals 
Concession Rules, 1966 as amended throigh 
G. O. Ms, No. 226 Industries and Commerce 
(Mines-I) dated March 25, 1977 in so far zs it 
relates to the levy of dead rent is ultra vires 
and void. 

18. The learned counsel appearing for the 
‘petitioner questioned the levy of -cess also. 
Section 135 of the Hyderabad District Boards 
Act (No. 1 of 1956) provides for such local 
cess and reads thus: 

“Notwithstanding anything contained in sub- 
Section (2) of S. 1 the Government shall, sub- 
ject to the provisions of sub-section (2), levy 

a local cess of two annas on every rupee. of 

` Tand revenue. payable to Government.” . 
I am satisfied that this section provides for the 
levy of cess. I do not find any substance in 
the contention of the petitioner that cess ig 
mot leviable statutorily. 


19. Sri Vedantha Rao, learned counsel 
contended further assuming that the rule- 
making authority has been given such a power, 
the delegation is invalid in view of the fact 
that no guidelines were provided either by pro- 
viding for the rates of levy or by fixing the 


maximum and minimum so as to canalise the 
otherwise unbridled power of the State Gov- 
ernment. In view of my conclusion on the 
main question, it is not necessary for me to 
rest my conclusion on this aspect of matter 
though I find considerable force in that con- 
tention of Sri Vedantha Rao, learned counsel 
for the petitioner. 

20. For the aforesaid reasons, the writ 
petition is allowed but, in the circumstances, 
without costs. Advocate’s fee Rs. 150/-. 

Petition allowed. 
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R. Ganga Reddy, Petitioner v. P. Raghu- 
natha Reddy, Respondent. 

Civil Revn. Petn. No. 2269 of 1976, DJ- 
31-7-1978.° ; 

Civil P. C. (5 of 1908), S. 151 and O. 11, 
R. 21 — Striking off of defence — Direction 
to defendant to deposit amounts in court — 
Non-compliance — Case is not covered by 
O. 11, R. 21 — Order of court striking out 
defence under inherent powers is illegal. AIR 
1971 Bom 87, Diss. l : 

Where in a suit for partition the defendant 
was directed to deposit certain amounts in the 
court and on his failure to comply with the 
order his defence was struck .out under the 
court’s inherent powers the order was illegal. 
AIR 1971 Bom 87, Diss. Case law discussed. 

(Para 18) 

The inherent jurisdiction of the Court must 
be exercised subject to the rule that, if the 
Code does contain specific provisions which 
would meet the necessities of the case, such 
provisions should be followed and inhérent 


ta a Ne ee 
*(Against Order of Sub. J. Nizamabad, Dj- 
20-9-1976). 
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jurisdiction should not be invoked. In so far 
as the Legislature has provided in O. 11, R. 21, 
the circumstances under which a defence may 
be struck out, it will not be possible for the 
Court to exercise inherent powers so as to ex- 
tend the rule to cover circumstances not speci- 
fied in the rule. Striking out a defence is an 
extreme step. It is penal and so it is speci- 
fically provided in the rule that the step can 
be taken only for the disobedience of certain 
orders. By imposing this penalty in other 
cases not covered by the rule under the guise 
of the inherent powers, fhe Court would be 
investing in itself with a penal power not con- 
ferred on it by the statute. The inherent 
power of a Court can be exercised in procedu- 
ral matters when there is no express provision 
of law applicable to the particular topic or 
subject. 
the Court to strike out the defence of a de- 
fendant, contemplates orly three situations. 
In interpreting R. 21, elmost all the High 
Courts have held that R. 21 applies only to the 
three specific refusals or non-compliances and 
does not take in its ambit any other disobedi- 
ence and even the disobedience of an order 
passed under R. 14 coniained in the main 
oO. 11. (Paras 7, 11, 16) 


The striking out of defence is the heaviest 
penalty which may be imposed on the defend- 
ant in a suit. The Code embodies rules of 
procedure designed to facilitate justice and fur- 
ther its ends. The rules of natural justice are 
the basic principles of the rules of judicial pro- 
cedure. One of the most spontaneously ac- 
cepted rules of natural justice is the principle 
embodied in the maxim audi alteram partem. 
The two important elements of the doctrine 
are: (1) proper notice. to the affected party 
of the proposed action; and (2) affording a 
reasonable opportunity of being heard against 
the proposed action. The requirements of 
“reasonable opportunity of being heard” can 
be satisfied only when the party is afforded 
the opportunity of stating his case, of pro- 
ducing his evidence, of cross-examining the 
witnesses produced against him and also 
of addressing arguments. The various pro- 
visions in the Code clearly incorporate the 
docirine in all its elements. Not to condemn 
anyone unheard is an elementary feature of 
fair dispensation of justice and it can be dis- 
pensed with only when the party concerned 
declines the privilege or incurs a forfeiture by 
conduct specified by the Legislature. (Para 8) 


Moreover, in the instant case from the 
beginning, the defendant had been pleading 
that the income from the lands in his posses- 
sion was meagre and that the amount directed 
to be deposited by him was highly excessive. 
His non-compliance with the crder of‘ the 
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Order 11, Rule 21, which empowers. 


ALR. 
Court for depositing at the rate ordered might 
be 2ither due to his real inability or might be 
due to his recalcitrance. Even according to 
the plaintiff, the defendant had a half share 
in the suit property. The failure of the de- 
fendant to deposit the amounts directed by 
the Court could not result in any irreparable 
loss to the plaintiff. Expressing his inability 
to deposit the amount directed by the Court, 
the defendant had even filed an application 
before the High Court for the appointment of 
a receiver, Under the circumstances, the 
Corrt could have taken any other suitable 
step by way of appointing a receiver for the 
lancs and also putting into execution the order 
of the High Court directing the deposit of 
money. : (Para 18) 


Anno: AIR Comm. C. P. C. (9th Edn), 
S. 151, N. 2 (O}, O. 11 R. 21, N. 1. 


Cases Referred : Chronological Paras 
AIR 1971 Bom 87 . 13, 15, 16 
AIR 1970 SC 997 7 
ILR (1970) Andh Pra 1203 ll 
AIR 1966 SC 1899 6 
AIR 1964 SC 993 5 
AIR 1962 Andh Pra 24¢ 11 
1958 Andh LT 966 f 18 
AIR 1957 SC 882:1952 All LJ 126 9 
AIR 1957 Raj 367 ; 11 
AIR 1955 SC 425 10 
AIR 1952 Raj 157: 1952. Cri LJ 306 13, 14 
AIR 1947 Mad 92. 17 
(1944) 48 Cal WN 677 11, 12 
AIR 1933 Lah 248 l 11 
AIR 1933 Mad 870 ii 
AIR 1932 Mad 263 14 
AIR 1929 All 83 11 
AIR 1924 Mad 582 11 
AIR 1922 All 235:20 All LJ 422 11 


S.. Venkata Reddy, for Petitioner; B. Sub- 
hashan Reddy, for Respondent., 


ORDER :— This revision is directed against 
an order passed by the learned Subordinate 
Judge, Nizambad, in I, A. No. 573 of 1976 in 
O. £. No. 24 of 1974 or the file of his Court. 
The petitioner is the defendant whose defence 
in the suit was ordered to be struck off. 


2. The respondent instituted the suit against 
the petitioner for partition of the plaint sche- 
dule properties into two equal shares and for 
separate possession of one share claiming to 
be the adopted son of he petitioner. Along 
with the suit, he filed I A. No. 175 of 1974 
for appointment of a receiver to take posses- 
sion and to manage tie lands of the joint 
family. The petitioner opposed the applica- 
tion. The Court refused to appoint a receiver, 
but directed the petitioner to deposit a sum 
of Rs. 18,900/- per annam before the end’ of 


1978 


March every year commencing from March, 
1975. The petitioner filed C, M. A. No. &27 
of 1974 in this Court stating that the income 
of the lands, as estimated by the Court, was 
highly excessive. The High Court allowed 
the appeal by reducing the deposit amount of 
Rs. 18,900/- per annum to Rs, '12,000/- per 
annum. During the pendency of the appeal, 
the petitioner deposited Rs. 8,000/- and later 
on he deposited two sums of Rs. 4,000/- end 
Rs. 2,000/-. He did not however deposit any 
amount subsequently, though he had to devo- 
sit totally Rs. 48,000/- for the years 1975 to 
1978. He filed I. A. No. 195 of 1976 in the 
Court of the Subordinate Judge requesting 
that the order directing deposit of Rs. 12,000/- 
may be. modified so as to reduce the amount; 
but the Court dismissed the application. As 
the petitioner was not depositing any amounts, 
the respondent filed I. A. No. 573 of 1976 for 
appointment of a receiver, the petitioner op- 
posed the application. The Court finally pass- 
ed the impugned order dated 20-9-1976 and 
it reads: 


“It is ordered that the defence of the res- 
ponden; (petitioner herein) be struck out u/s. 
151 C. P. C. as from. 20-10-1976 if by hat 
date he fails to make the deposit ordered by 
the High Court in A. A. O. No. 627 of 1974. 
No receiver can be appointed. No order as 
to costs. Petition ordered accordingly.” 


3. The petitioner is the defendant in a suit 
for partition. He is in possession of the suit 
lands. When the plaintiff sought the appcint- 
ment of a receiver, he opposed the applica- 
tion. To safeguard the interests of the phin- 
tif, the. High Court directed him to deposi: an 
amount of Rs. 12,000/- every year. He is not 
depositing the amount even though several 
years have passed. The trial Court directed 
that his defence should be “struck out” if he 
does not. comply with the order of the High 
Court by a particular date. The question is, 
whether, under these circumstances, the Court 
has jurisdiction to strike out the defence in 
the exercise of its inherent powers under Sec- 
tion 151, C. P. C. 


4. The Civil P. C. was enacted to regulate 
the proceedings of the Courts of Civil Judi- 
cature in the country. As can be seen from 
the preamble, it is a consolidating and amənd- 
ing statute of all the laws relating to the pro- 
cedure of the Courts. The Courts ‘in India 
are essentially Courts of equity and justice: 
Powers to pass. orders necessary to secure the 
ends of justice or to prevent abuse of tbe pro- 
cess of the Court are inherent in the very zon- 
stitution of the Courts. Being aware of the 
posibility of the various provisions in the Code, 
not being exhaustive enough to cover ‘all the 
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infinite situations that might arise, the Legis- 
lature has expressly provided under S. 151 
that nothing in the Code shall be deemed to 
limit or otherwise affect the -inherent power 
of the Court to make such orders as 
may be necessary for the ends of justice or to 
prevent abuse of the process of the Court. The 
saving provision does not enable the Courts 
to pass orders in conflict with the express pro- 
visions of the Code. It does not also permit 
the Courts to pass orders which may tant- 
amount to making new law on any subject 
that is specifically dealt with under the Code. 
The inherent powers of the Court saved under 
S. 151, Civil P. C. are complementary to the 
powers of the Court specifically provided in 
the Code and they cannot override the express 
provisions of the law. 


5. In Arjun Singh v. Mohindra Kumar, 
AIR 1964 SC 993 at 1003 the Supreme Court 
observed : 


“In other words, if there are express provi- 
sions of the Code dealing with a particular 
topic and they expressly or by Necessary im- 
plication exhaust the scope of the powers of 
the Court or the jurisdiction that may be ex- 
ercised in relation to a matter, the inherent 
power cannot be invoked in order to cut across 
the powers conferred by the Code. The pro- 
hibition contained in the Code need not be 
express but may. be implied from the very 
nature of the provisions that it makes for 
covering the contingencies to which it relates.” 


6. In Ram Chand and Sons Sugar Mills v. 
Kanhayalal (AIR 1966 SC 1899 at 1902), their 
Lordships of the Supreme Court observed : 

“The inherent power of a Court is in addi- 
tion to and complementary to the powers ex- 
pressly conferred under the Code. But that 
power will not be exercised if its exercise is in- 
consistent with, or comes into conflict with, 
any of the powers expressly or by necessary 
implication conferred by the other provisions 
of the Code. If there are express provisions 
exhaustively covering a particular topic, they 
give rise to a necessary implication that no 
power shall be exercised in respect of the said 
topic otherwise than in the manner prescribed 
by the said provisions.” 


7. Again in Nainsingh v. Koonjarjee (AIR 
1970 SC 997) the Supreme Court pointed out 
that the inherent jurisdiction of the Court 
must be. exercised subject to the rule that, if 
the Code does contain specific provisions which 
would meet the necessities of the case, such 
provisions should be followed and inherent 
jurisdiction should not be invoked. 

8. Under the impugned order, the trial 
Court directed the striking off the de- 
fence of the petitioner in the suit and 
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thus deprived the petitioner of his right of de- 
fence in the suit. It is the heaviest penalty 
which may be imposed on the defendant in a 
suit, The Code embodies rules of procedure 
designed to facilitate justice and further its 
ends. The rules of nacural justice are the 
basic principles of the rules of judicial pro- 
cedure. One of the most spontaneously accepted 
rules of natural justice is the principle em- 
bodied in the maxim audi alteram partem. 
Tke two important. elements of the doctrine 
are: (1) proper notice to the affected party of 
the proposed action; and (2) affording a rea~ 
sonable opportunity of being heard against the 
{proposed action. The requirements of “rea- 
sonable opportunity of being heard” can be 
satisfied only when the party is afforded the 
opportunity of stating his case, of producing 
his evidence, of cross-examining the witnesses 
produced against him and also of addressing 
arguments. The various provisions in the 
Code clearly incorporate the doctrine in all its 
elements. Not to condemn anyone unheard is 
an elementary feature of fair dispensation of 
justice and it can be dispensed with only when 
the party concerned declines the privilege or 
incurs a forfeiture by conduct specified by the 
Legislature. 


9, In Union of Indie v. T. R. Varma, 
(AIR 1957 SC 882) the Supreme Court ob- 
served (at p. 885): 


“Stating it broadly and without intending it 
to be exhaustive it may be observed that rules 
of natural justice require that a party should 
have the opportunity of adducing all relevant 
evidence on which he relies, that the evidence 
of the opponent should be taken in his pre- 
sence, and that he should be given the oppor- 
tunity of cross-examining the witnesses ex- 
amined by that party, and that no materials 
should be relied on against him without his 
being given an opportunity of explaining 
them.” 





4). In Sangram Singh v. Election Tribu- 
nal (AIR 1955 SC 425 at 429), their Lordships 
of the Supreme Court observed : 

“Next, there must be ever present to the 
mind that our laws of procedure are grounded 
on a principle of natural justice which requires 
that men should not be condemned unheard, 
that decisions should not be reached behind 
their backs, that proceedings that affect their 
lives and property should not continue in their 
absence and that they should not be precluded 
from participating in them. Of course, there 
must be exceptions and wkere they are clearly 
defined they must be given effect to. But taken 
3y and large, and subject to that proviso, our 
laws of procedure should be construed; where- 
ver that is reasonably possible, in the light of 
chat principle.” i å 
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One of the fundamental principles of judi- 
cial procedure is that ro decree or order final- 
ly deciding a questior between the parties 
should be made withort giving an opportunity 
to the party affected ty it. However, in the 
light of the trend of litigation and the ten- 
dencies of the litigants, the Legislature, in its 
wisdom, considered necessary to negative this 


basic right in certain circumstances and made . 


specific provisions in the Code. 


Order 6, Rule 16, Civil P. C. provides for 
the striking out of the pleadings. That rule 
Teads : 

“The Court may at any stage of the proceed- 
ings order to be struck out or amended any 
matter in any pleading which may be unneces- 
sary or scandalous or which may tend to pre- 
judice, embarrass or delay the fair trial of the 
suit.” 

Under this rule, either at the instance of a 
party or suo motu, the Court may strike out 
or amend the pleadings in such manner and 
on such terms as it thinks just. If it is found 
beyond all reasonable doubt that the aver- 
ments in a written statement do not constitute 
a defence at all to the action in question and 
if the pleading is not struck out, which would 
unnecessarily delay the trial of the suit, tha 
Court has power to srik= out the pleading. A 
claim or defence, which a party is not prima 
facie entitled to make or a pleading which is 
embarrassing with scancalous allegations, may 
be struck out by the Ccurt. 

Order 8, Rule 10, C. P. C. provides that 
“Where any party from whom a written state 
ment is so required faiis to present the same 
within the time fixed by the Court, the Court 
may pronounce judgmert against him or make 
such order in relation to the suit as it thinks 
fit.” This rule provides against any defendant 
adopting dilatory tactics without a valid 
defence, 

The next provision is O. 11, R. 21 which 
teads: 

“Where any party fails to comply with any 
order to answer interrogatories, or for dis- 
covery or inspection of documents, he shall, if 
a plaintiff, be liable to Lave his suit dismissed 
for want of prosecution and, if a defendant 
to have his defence, if any struck out, and to 
be placed in the same position as if he had 
not defended, and the party interrogating or 
seeking discovery or inspection may apply to 
the Court for an order io that effect, and an 
order may be made acccrdingly.” 


Yet another provision of similar nature is 
contained in O. 16, R. 20. It is provided 
under this rule that “where any party to a suit 
present in Court refuses, without lawful ex- 
cuse, when required by*the Court, to give evi- 
dence or to produce any document, then and 
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there in his possession or power, the Court 
may pronounce judgment against him f 
make such order in relation to the suit as it 
thinks fit.” 


11. Admittedly, none of the above refer- 
ted specific provisions applies to the instaat 
case. Order 11, Rule 21, which empowers the 
Court to strike out the defence of a defend- 
ant, contemplates only three situations; the 
first is refusal to answer interrogatories under 
R. 11 of that Order; the second is refusal io 
make discovery of documents under R. T2, 
while the third situation is refusal to permit 
inspection of documents under R. 18. The 
rule does not contemplate any other kind of 
disobedience or refusal. Though orders for 
production of documents are specifically pro- 
vided in R. 14 of O. 11, non-compliance with 
an Order for production of documents is not 
included in R. 21. In interpreting R. 21, al- 
most all the High Courts including this Court 
Ihave held that R. 21 applies only to the three 
specific refusals or non-compliances and dces 
not take in its ambit any other disobedience 
and even the disobedience of an order passed 
under R. 14 contained in the main O. 11 (Vide 
L. Sugar Mills v. R. G. G. Sahai Cotton 
Mills (AIR 1922 All 235); Munna Lal v. Tera 
(AIR 1929 AH 83); Khaliluddin Hyder v. 
Matluba Khatoon ( (1944) 48 Cal WN 677); 
Subbayyar v. Ramanathan Chettiar, (AIR 1524 
Mad 582); Subramania Ayyar v. Bomer Co:ty 
Haji (AIR 1933 Mad 870); Manohar Das v. 
Darbara Singh, (AIR 1933 Lah 248); Amar- 
singh v. Chaturbhuj, (AIR 1957 Raj 367); 
Krishna Rao v. State of Andhra (AIR 1562 
Andh Pra 249) and Kishan Rao y. Narayan 
Reddy (ILR 1970 Andh Pra 1203). 


12. In none of the above-cited cases, where 
the Courts set aside the orders striking off -he 
defence passed under O. 11, R. 21, on -he 
ground that the order in question was not an 
order for answering interrogatories or for dis- 
covery or inspection of documents, the Corrts 
considered the question whether the orders 
could be justified under Sec. 151, C. P. C. 2x- 
cept in the Calcutta case Khaliluddin Hyder 
v. Matluba Khatoon ((1944) 48 CWN 677), 
where the learned Judges observed : 


“We are very doubtful as to whether in 
‘view of the express provisions contained in 
O. 11, R. 21 of the Code of Civil Procedure, 
there could be any scope for the exercise of 
inherent jurisdiction to make an order of this 
kind. Be that as it may, as we have said, we 
are not at all satisfied that the circumstances 
of the case were such as called for such an 
order in the exercise of inherent jurisdiction. 
There is no magic in the words “inherent juris- 
diction”, and by merely using this expression, 
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a Court cannot justify an order which could 
not otherwise be justified.” i 


13. Relying on Ram Balabh v. Gopi Ram, 
(AIR 1952 Raj 157) and S. D. Patil v. G. S. 
Chamedia (AIR 1971 Bom 87), the respond- 
ent’s learned Counsel contends that the Court 
has inherent power to strike out defence for 
disobedience of orders not specifically men- 
tioned in O. 11, R. 21. 

14. In Ram Balabh’s case (supra), some 
time before the Ist May, 1951, the defendant, 
Subh Karan, was asked to copy out the Hundi 
which was the basis of the suit. On 1st May, 
1951, he was summoned for making out an- 
other copy of the document. The defendant 
was present with his counsel on Ist May. The 
case was posted to 3rd May, on which date 
the defendant was absent and his counsel 
was not prepared to take the responsibility of 
producing bim on the next date of hearing. 
The Court thereupon made an order directing 
the plaintiff to file process fee for summoning 
the defendant and later issued summons to the 
defendant to appear as a witness for the plain- 
tiff on 24th May. On that date, the defendant 
did not appear. The Court thereupon passed 
an order striking out the defence. - The defend- 
ant took the matter in revision to the High 
Court. The learned Judge observed (at 
p. 158): i 

“In the present case, Subh Karan was not 

ordered to appear in his capacity as a defend- 
ant but was summoned as a witness for the 
plaintiff. If he did not appear the Court could 
have taken action which could be taken against 
a witness. The Court was however not autho- 
tised to strike out the defence under its in- 
herent powers. Even if the Court thought that 
it had such powers it was its duty at least to 
ask Subh Karan to show cause why his de- 
fence should not be struck out as was done in 
Madras case (AIR 1932 Mad 263) referred to 
by the learned counsel for the applicant. In 
my opinion, even if it may not be said that the 
Court acted without jurisdiction, the Court at 
least committed a material irregularity in the 
exercise of its jurisdiction,” 
With the above observation, the defendant’s 
application was allowed. It was not expres- 
sly held in that case that Section 151, C. P. C. 
authorises the Court to pass orders striking out 
defence under situations otherwise than con- 
templated in O. 11, R. 21. On the other hand, 
the Court clearly held that “the Court was 
however not authorised to strike out the de- 
fence under its inherent powers”. 


15. In S. D. Patil’s case (AIR 1971 Bom 
87) (supra), the defendant was directed by the 
Court to furnish security for the suit claim 
and costs within a certain time and in case of 
default, it was ordered that his defence should 
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be struck out. On revision, while setting aside 
the order of the trial Court, the learned Judge 
otserved (at pp. 88, 89): 


“There is, however, a provision under O. 11, 
R. 21, Civil P. C. when the defence of a de- 
fendant could be struck out. Under that rule 
if any party fails to comply with any order to 
answer interrogatories, or for discovery or ins- 
pection of documents, he shall, if a plaintiff, 
be liable to have his. suit dismissed for want 
of prosecution, and, if a defendant to have his 
defence if any, struck out and to be placed in 
the same position as if he had not defended, 
there is no other similar provision. But it may 
be that in a given case a Civil Court may think 
of ordering under S. 151, Civil P. C., in the 
wey the trial Court has ordered; but that 
should be dene only when the Court finds that 
the defendant’s acts. or defaults are wilful and 
as a last resort; but surely this was not a case 
in which he could have ordered that the de- 
fence of the defendant should be struck out. 
The facts and circumstances do not warrant 
such an order.” 


16. In so far as the Legislature has provid- 
ed iri O. 11, R. 21, the circumstances under 
which a defence may be struck out, it will not 
be possible for the Court to exercise inherent 
powers so as to extend the rule to cover cir- 
cumstances. not specified: im the rule. Striking 
out a defence. is an extreme step. It is penal 
and so: it. is specifically provided im the rule 
that the step: can. be taken only for the dis- 
obedience of certain orders. By imposing this 
penalty in other cases: not covered by the rule 
under the guise. of the- inherent powers, the 
Ceurt would be- investing: in. itself with a penal 
power not conferred: on it by the statute. The 
inherent power of a Court can be exercised in 
procedural matters when there is no express 
provision of law applicable. to the particular 
topic or subject. I am, therefore, unable to 
share the view expressed in the Bombay case 
(supra) cited by the. learned counsel for the 
Respondent. 





17. In Ramayya. Servai v. Sama Ayyar, 
(AFR 1947 Mad 92), a. Division Bench of the 
Medras. High Court held that, in a suit for 
possession. of. land, if the-defendant, who. is: in 
possession of the land, is allowed. to. cultivate 
the land during the pendency of. the suit and 
is directed. to pay certain sums to. the receiver 
appointed during the course of the suit, but 
does not pay the. amounts. in. spite of repeated 
orders, the defendant may render himself liable 
to’ be proceeced against for contempt of Court 
and for being: dispossessed of the land, but 
that the failure of the defendant to- comply 
with the direction of the Court to pay money 
to the: receiver does not enable the Court to 
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strike out his defence. The Division Bench 
observed in that case as follows : 


“It is very doubtful whether Section 151 of 
the Code on which reliance is placed by the 
learned Advocate for the respondents would 
apply in. a case where there is a specific pro- 
vision enacted by the Legislature. It is not as 


if the Legislature has omitted to provide for ` 


the case. of striking out a defence. The Legis- 
lature has provided that, under circumstances 
set out in R. 21 of O. 11, the Court may strike 
out a defence.” 


18. In Nagendra Firm v. Ram Subhas 
Hari & Co. (1958) Andh LT 966) when the 
Court directed the defendant to produce cer- 
tain ledgers under O. 11, R. 14 and the defend- 
ant did not produce those ledgers, the Court 
passed an order striking out his defence under 
O. 11, R. 21 and S. 151, Civil P. C. In the 
revision filed by the defendant, the plaintiff’s 
leatned Counsel conceded that the order could 
not be supported under O. 11, R. 21, but that 
it was, however, valid under S. 151, C. P. G 
Dealing with the contention, Basi Reddy, J., 
observed : 


“The argument that because R. 21 does not 
provide for the striking out of a defence for 
non-compliance with an order for the produc- 
tion of documents, recourse can be had to the 
inherent jurisdiction of the Court, appears to 
me to be fallacious.” 


No doubt, as contended by the learned Coun- 
sel for the respondents, the conduct of the 
defendant in the instant case may be contuma- 
cious and may deserve condemnation; but that 
cannot be a ground to impose on him a penalty 
not permissible under the law. The law per- 
mits the striking out of defence only when the 
defendant disobeys any order passed under 
O. 11, R. 11; or 12, or 18. Moreever, from 
the beginning, the defendant has been plead-| 
ing that the income from the lands in his pos-| 
session is. meagre and that the amount direct 
ed to be deposited by him is highly excessive. 
His non-compliance with the order of the 
Court for depositing at the rate of Rs. 12,000/- 

















per year may be either due to his real inabi-| 


lity or may be due to his recalcitrance. Even 
according to. the plaintiff, the defendant has a 
half share in the suit property. The failure 
of the defendant to deposit the amounts 
directed by the Court cannot result in any 
irreparable loss to the plaintiff. Expressing his 
inability to deposit the amount directed by the 
Court, the defendant has even filed an applica- 
tion before this Court for the appointment of 
a receiver. Under the circumstances, the 
Court could have taken any other suitable step 
by way of appointing a receiver for the lands 
and also putting into execution the order of 
the High Court directing the deposit of money. 


Wet tal 
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~The order passed by the learned Subordinate 
“udge is neither legal nor proper and it is 
herefore, set aside. 

19. In the result, the revision petition is 
allowed, but in the circumstances,. withort 
zosts. The lower Court is directed to appoirt 


| receiver for the lands comprised in the swt 
T 


operty. 
Revision petition allowed. 
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Afzal Bee, Petitioner v. The Special 
Deputy Collector and others, Respondents. 

Writ Petn. No. 4178 of 1976, D/- 29-& 
1978. l 

Land Acquisition Act (1 of 1894), Ss. 11, 
18, 29, 30 — Question of title to acquired 
properties — Jurisdiction of Land Acqu:- 
sition Officer to decide — Decision cannet 
be questioned in writ petition. (Constitc- 
tion of India, Art. 226). 

The Land Acquisition Officer has tke 
jurisdiction to apportion the compensation 
among the persons interested while 
making an award, That necessarily mears 
that he has the jurisdiction to decice 
questions of title if such questions are 
raised before him. But instead of decic< 
ing the question of title -himself, he hes 
the option to refer such questions to tke 
Court under S. 30 of the Act. Naturally, 
where complicated questions of title arise, 


r the Land Acquisition Officer will be ex- 


pected to refer the questions for the ded- 
sion of the Court under S. 30. But where 
the questions raised are simple, the Land 
Acquisition Officer may himself deal with 
them and incorporate his decision in tke 
award. If he does so and if a party is ag- 
grieved by the apportionment of comper~ 
sation, such party may seek a reference 
under S. 18 of the Act. A writ petition 
will not lie. (Para &) 

Anno: AIR Manual (3rd Edn), L. 4, 
Act, S. 11, N. 3; S. 18, N. 3-A, 8 11: S. 28, 
N. T; S. 30, N. 4; AIR Comm., ‘Const. of 
India. (2nd Edn. y Art. 226, Ny 7. 

K. Pratap Reddy, for Petitioner; Govi. 


Ne for Revenue (NS), for Responders 
o. 1. 


ORDER :— The lands in survey Nos. 45, 
56, 57, 59, 60, 355-A, 722, 723, 849 and 80&7 
have been acquired by the Government. 
According to the petitioner, she is entitled 
to a 1/4th share in the lands and, there~ 
fore, she is entitled to 1/4th share of the 
amount of the compensation. She claims 
to have filed a petition before the Land 
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. Acquisition Officer. 
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That was made prior ` 
to the award of the amount of compensa- 
tion. She complains that “despite her 
claim, the Land Acquisition Officer ap- 
pears to have passed an award in favour 
of respondents 2, 3 and -6 only. From the 
counter it is -seen ‘that the I.and Acquisi- ° 
tion Officer passed an award.in regard to 
survey Nos. 46, 57, 59 and 60 only and in 
regard to the other items ‘he referred the 
dispute regarding title under S. .30 of the 
‘Land Acquisition Act. The learned Coun- 
sel for the petitioner contends that the 
dispute in regard to survey Nos. 46, 57, 59 
and 60 should have also been referred tọ 
the Court under S. 30 ef the Act. He 
alleges that the Land Acquisition Officer 
was not competent to adjudicate upon the 
question of title in regard to these items. 
I see no force in -this submission. 

2. Under Section 11° of the Land Ac- 
quisition Act, the Land Acquisition Offi- 
cer is required to make an award as re- 
gards (i) the true area of the land, (ii) the 
compensation which in his opinion should 
be allowed for the land, and (iii) the ap- 
portionment of the said -compensation 
amount among all the persons known or 
believed to be interested in the land, of 
whom, or of whose claims, he has infor- 
mation, whether or not they have res- 
pectivély appeared before him. 

3. Section 29 provides ‘that where there 
are several persons interested, if such 
persons agree in the apportionment of the 
compensation, the particulars of such ap- 
portionment shall ‘be specified in the 
award. 

4. Section 30 provides that when the 
amount of compensation has been settled 
under S. 11, if any dispute arises as to the 
apportionment of the same or any part 
thereof, or as to the ‘persons to whom the- 
same or any part thereof is payable ‘the 
Collector may ‘refer ‘such dispute to the 
decision of the Court. 

‘5. Section 18 enables a person inte- 
rested who has not accepted the award to 
make a written application to the Collec- 
tor requiring that the maiter be -referred 
for the determination of the Court, whe- ~ 
ther his objection be to the measurement 
of the land, the amount of the -compensa- 
tion, the persons to whom it .is payable, 
or the apportionment of the compensa- 
tion among the persons ‘interested. 


6. If Sections 11, 29, 30 and I8 are 
read together, it becomes obvious ‘that 
the Land Acquisition Officer has the 
jurisdiction to apportion the compensa- 
tion among the persons ‘interested while 
making an award. That necessarily means 
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{that he has the jurisdiction to decide , 
questions of title if such questions’ aré. 


raised before him. But. instead of de- 
ciding the question of title himself, he 
has the option to refer such questions to 
the Court ‘under S. 30 of the Act. 
Naturally, where complicated questions “of 


title arise; the Land Acquisition Officer `- 


pril be expected to refer the questions 
¡for the decision of the Court under S. 30. 

-But where the questions raised are simple, 
the Land Acquisition Officer may himself 
deal with them and incorporate his deci- 
sion in the award. IZ he does so and if a 

- {party is aggrieved by the apportionment of 
compensation, such party may seek a re- 
Jference under S. 18 of the Act. In the 
present case, the Land Acquisition Offi- 
cer on the basis of the revenue records 
came to the conclusicn that the petitioner 
was not entitled to any share in certain 
survey numbers. He noticed that the peti- 
ioner did not choose to adduce any evi- 
dence in support of her claim in regard 
to her share in thcse survey numbers. 
The entire amount of compensation in re- 
gard to those survey numbers was award- 
ed to respondents 2, 3 and 4. - It does not 
appear that the Land Acquisition Officer 
has exceeded this jurisdiction in maling 
such award. 


7. Te the petitioner is agerieved by the 
award, it is open to her to seek a refer- 
ence under S. 18 of the Act. With these 
observations, the writ petition is dismis- 
sed. There will be no order’as to costs. 
Advocate’s fee Rs. 150/-, 

Petition dismissed, 
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K. Subramanya Naidu and another, Peti- 
tioners v. Adilakshmiammal and another, Res- 
rondents. 

Civil Revyn. Petn. No, 2526 of 1977, Dj- 
16-6-1978. , 

A. P. Court-fees and Suits Valuation Act 
(2 of 1956). S. 26 (c) — Suit for injunction — 
Valuation of for purposes of court-fees — 
Plaintiff is at liberty to put his own valuation 
in such a suit. 


Under S, 26 (c) of the A. P. Court-fees and 
Suits Valuation Act, the relief of injunction 
need not be valued at the market value of the 
property involved in the suit. The plaintiff is 
entitled to put his own ‘value on the relief. ` If 
the valuation put on the relief by the plaintiff 
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is absurdly low, it is open to the Court to ep 
hance the valuation. Since the object of : 
suit for injunction is not to investigate ques- 
tion of title, but merely to protect rightful pose — 
session against wrongful distrubance, the Legis- ` 
lature apparently gave the liberty to the plain- 
tiff to put his own valuation on the relief. To; 
direct the plaintiff in a suit for injunction, in} 
a suit where no question of title is involved,. 
to value the relief at the market value may in} 
effect be to penalise the- plaintiff. That ap- 
parently is the reason why the plaintiff is given z 
the liberty to put his own valuation, on the 
telief of injunction. ‘(Para 1) 


E. Manohar, for Petitioners; P. Rama- 
krishna Raju, for Respondents. i 


ORDER :— This Civil Revision Petition is’ 
directed against an order of the learned Dis-, 
trict Munsif, Satyavedu, directing the plaintiff’: 
to value the relief of injunction sought by | 
him at Rs.. 1,000/- instead of at Rs. 300/- as 
sought to be valued by him. The petitioner is’? 
the defendant, According to the defendant. 
the market value of the properties involved in‘ 
the suit is over Rs. 25,000/- and therefore the | 
learned District Munsif ought not to have arhi- ‘ 
trarily fixed the value of the relief at Rupees ` 
1,000/-. He contends that an enquiry should 
have been held into the question as to how; 
the relief of injunction should be valued and H 
thereafter only the value should be fixed. 
There is nothing on record to show that the. 
learned District Munsiff did not permit the’ 
parties to adduce any evidence if they so desir- ™ 
ed. Under S. 26 (c) of the A. P. Court-fees); 





and Suits Valuation Act, the relief of injunc. 
‘tion need not be valued at the market vaJue 


of the property ` involved in the suit. Thef 
plaintiff is entitled to put his own value on thej 
telief. If the valuation put on the relief by d 
the plaintiff is absurdly low; it is open to th 
Court to enhance the valuation. Since the ob-| : 
ject of a suit for injunction is not to investigate, ` 
question of title, but merely to protect right-|. 
ful possession against wrongful disturbance,| 
the Legislature apparently gave the liberty to 
the plaintiff to put his own valuation on thi 
telief. To direct the plaintiff in a suit for in-| 
junction, in a suit where no question of title ist ` 
involved, to value the relief at the market} | 
value may in effect be to penalise the plain-| ‘ 
tiff That apparently is the reason why the 
plaintiff is given the liberty to put his own 
valuation, on the relief of injunction. I am 
not satisfied that sufficient ground has been 
made out for interference. The C. R. P. is 
therefore dismissed. No costs. 


Petition dismissed, 
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